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WuLZBH  V.  Board  of  Supbbti8ob& 

1101  CiuiOBinAt  1^1 

Cnno&&vi  Don  Nor  Ln  to  Bxtiiw  thb  Aonov  of  ax  IvvibiobBoabb 
OR  Tribuhal  in  tht  exeroiaa  of  purely  legiiUtiTt  fonoiioiif  not  J«di«ial 
in  eharaetor. 

I  CoHSTmrnowAL  Law — Dni  pROom  ov  Law.— In  Judging  what  it  do* 
prooMs  of  law,  retpeet  mutt  be  bad  to  tht  oaut  and  objeot  of  tht  tak* 
ing,  whether  nnder  tht  taxing  power,  tht  power  of  tminent  domain,  or 
the  power  of  aiaessmeat  for  local  improTomenta,  or  none  of  thete^  and 
if  found  to  be  niitable  or  admtsaible  in  the  special  ease,  it  will  bo 
adjudged  to  be  dne  proceia  of  law,  but^  if  found  to  be  arbitrary, 
oppretsive,  and  unjust^  it  may  be  declared  to  be  not  due  proceat  of  law. 

CoBflTiTimoKAL  Law— DuR  pBocias  OF  Law.— Ik  Mattrbs  ov  Absbssmrbt 
and  taxation  the  same  character  of  notice  ia  not  required  aa  in  ordinary 
aetiona  in  eourta  of  Juatioe,  for  the  reaaon  that  in  auch  aummary  pr^ 
eeedinga  It  ia  not  practicable  nor  usual. 

CoBsnTDTioiTAL  Law.— DuR  Pboobss  ov  Law,  or  Dob  Coubsb  ov  Law, 
OB  Law  ov  thr  Larb  ia  auch  an  exerciae  of  the  powera  of  gOTtm^ 
ment  aa  the  aettled  maxima  of  tht  law  permit  and  aanction,  and  under 
auch  aafegnarda  for  the  protection  of  indiridual  righta  aa  theae  maxima 
preaoribe  for  the  claaa  of  caaea  to  which  the  one  in  question  belongs. 

'\>BmTUTioiiAL  Law — Dur  Procrss  ov  Law. — Admimibtratiyr  Pboobss 
ov  THR  CuBTOMABT  SoBT  is  ss  much  dus  proccss  of  law  ss  judicial 
process,  and  when  it  is  claimed  that  in  a  proceeding  authorised  by  stat- 
ate,  parties  in  interest  are  not  afforded  due  process  of  law,  the  daim 
should  be  denied,  if,  upon  examination  of  the  previous  condition  of 
things  in  use  and  regarded  essential  to  the  protection  of  the  rights  of 
the  indiyidual  under  such  circumstances,  it  is  found  that  the  course  pre* 
scribed  by  the  statute  assailed  is  in  substantial  complianoe  with  snoh 
essentials. 

GoBsTiTUTioiTAL  Law— DuR  PBOOBBi  OV  Law.— TazcB  art  not,  ss  a  general 
rule,  collected  by  judicial  proceedings,  and  the  procedure  resorted  to  for 
their  imposition  and  collection  may  properly  be  regardod  as  dot  process 
of  law  if  it  conforms  to  customary  usages. 
An.  8r.  Brp.,  Vou  XL.  ~2  f  n> 
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CoKSTTTiTTTOffAL  Law— Legtslatitb  QonTTOMB,  What  ARB.'—The  defomii- 
natinn  as  to  whether  or  not  the  right  of  eminent  domain  should  be  ezer^ 
ciseil  and  ta  to  what  lands  are  necessary  to  be  taken  in  the  exercise  of 
that  right,  is  a  political  and  legislative  question  and  not  a  judicial 
one,  where  it  is  conceded  that  the  use  for  which  the  right  is  sought  to- 
be  exercised  is  a  public  use. 

COHSTITUTIOITAL  LaW— DuB  PROOBSfl  OF  LaW— LlOIBLATIYI  QoSSnOITB. — 

The  legislatiTe  authority  has  a  perfect  right  without  any  notice  to  th» 
parties  to  be  affected  by  its  action,  to  open  up  a  street  and  to  determuM- 
the  district  to  be  affected  thereby  and  made  chargeable  therefor. 

CoHSTrrunoNAL  Law—Noticb  Suiticibnt  to  Support  Procbbdihqs  tor 
OPBNuro  A  Strbbt  and  Takimo  Profbrtt  Thbrbior. — A  notice  pub* 
lished  in  a  newspaper  that  the  board  of  supervisors  have  passed  a  resolu^ 
tion  of  intention  (giving  its  number  and  date),  stating  the  intention  of 
the  board  to  open  a  designated  street,  from  its  present  termination,  ia 
a  southwesterly  direction,  to  the  waten  of  the  Pacific  ocean,  within  tho 
boundaries  of  the  city  and  county  named  therein,  and  that  all  parties 
interested  are  referred  to  said  resolution  for  further  particulars,  is  a* 
ipecifio  and  certain  as  is  practicable  under  the  circumstances,  and  i* 
sufficient.  To  require  such  notice  to  name  all  the  persons  to  be  affected 
and  to  be  served  upon  them  personally  would  require  an  impossibility. 

Obrtiora&i  will  lie  to  review  and  annul  the  proceedings  of  a  board  of  super* 
visors  in  opening  a  street  and  designating  lands  to  be  taken  therefor  if 
the  order  of  such  board  purports  to  condemn,  appropriate,  acquire,  set 
apart,  and  take  for  public  use  the  lands  therein  described,  because  such 
order  goes  beyond  the  legislative  function  of  declaring  the  street  an  open 
and  public  one,  and  employs  language  appropriate  to  courts  in  proceed- 
ing to  the  final  condemnation  of  land  in  the  exercise  of  the  power  of 
eminent  domain. 

▲  Lboiblativb  Act  is  one  which  predetermines  what  the  law  shall  be 
for  the  regulation  of  future  cases  falling  within  its  provisions*  while  a 
judicial  act  is  a  determination  of  what  the  law  is  in  relation  to  soma 
existing  thing  done  or  happened. 

CoNSTrruTio:iAL  Law. — Boards  ov  Sufbrtxsors,  Citt  Coungilb,  ahd  thb 
Like  Boards  ahd  Couhissions  may,  under  the  constitution  of  Gali* 
fomia,  be  invested  with  powers  belonging  to  either  or  all  of  the  threo 
departments  of  government. 

Petition  for  a  writ  of  review  of  the  proceedings  of  the 
board  of  supervisors  of  the  city  and  county  of  San  Francisco^ 
taken  with  a  view  to  opening  and  extending  Market  street 
in  that  city.  The  proceedings  in  question,  as  shown  by  tho 
petition,  commenced  with  a  resolution  of  intention,  number 
4131  (third  series),  adopted  by  the  board  of  supervisors 
October  18,  1890,  in  which  that  board  declared  its  intention 
to  open  and  extend  Market  street  in  said  city  from  its  present 
terminus  in  a  southwesterly  and  westerly  direction  to  the- 
waters  of  the  Pacific  ocean,  within  the  boundary  of  said  city, 
and  to  condemn  and  acquire  for  public  use  a  strip  of  land  one 
hundred  and  twenty  feet  in  width,  and  within  the  boundaries 
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of  the  street  as  80  extended.  The  land  deemed  neceasarj  for 
sach  extension  was  speoificallj  described,  as  were  the  exterior 
boundaries  of  the  district  of  the  land  to  be  affected  and  bene- 
fited by  the  work  of  improvement  and  to  be  assessed  to  paj 
the  damages,  costs,  and  expenses  thereof.  The  notice  of  the 
lesolotion  and  proposed  improvement  was  published  in  a  news* 
paper  for  the  time  prescribed  by  statute^  and  was  as  follows: 

** Public  notice  is  hereby  given  that  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco  passed  on  the  thir- 
teenth day  of  October,  1890,  a  resolution  of  intention.  No* 
4131  (third  series),  stating  the  intention  of  said  board  to 
order  the  opening  and  extension  of  Market  street,  from  its 
present  termination,  in  a  southwesterly  and  westerly  direction, 
to  the  waters  of  the  Pacific  ocean,  within  the  boundaries  of 
said  city  and  county.  And  all  parties  interested  are  referred 
to  said  resolution  No.  4131  (third  series)  of  the  board  of 

supervisors  for  further  particulars. 

*^  Thomas  Ashwobth, 

^Superintendent  of  Public  Streets,  Highways,  and  Squares. 

**  By  B.  Owens, 

"  Deputy.'^ 

The  final  order  of  the  board  declared  Market  street  to  be 
an  open,  public  street  from  its  present  termination  running 
thence  in  the  direction  and  for  the  width  specified  in  the 
resolution  of  intention,  and  further  declared  that  *'  the  said 
street  as  extended,  embracing  all  the  land  included  in  the 
boundaries  hereinafter  described,  is  hereby  condemned,  appro- 
priated, acquired,  set  apart,  and  taken  for  public  use,  except 
those  portions  of  said  lands  included  therein  and  now  held 
by  the  city  and  county  as  open  public  streets  or  highways." 
The  statute  under  which  the  proceedings  in  question  were 
conducted  declared  what  whenever  the  public  interest  or  con- 
venience should  require,  the  city  council  of  any  municipality 
should  have  full  power  and  authority  to  order  the  opening, 
widening,  extending,  straightening,  or  closing,  in  whole  or  in 
part,  of  any  street;  that  before  ordering  any  work  to  be 
done  the  city  council  should  pass  a  resolution  declaring  its 
intention  to  do  so,  describing  the  work  or  improvement,  the 
land  necessary  to  be  taken  therefor,  and  the  exterior  bound- 
aries of  the  district  to  be  affected  or  benefited  by  the  work 
and  to  be  assessed  to  pay  the  damages,  costs,  and  expenses 
thereof;  that  a  notice  should  be  posted  along  the  line  of  the 
contemplated  work,  stating  the  fact  of  the  passage  of  the 
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reBoIution,  its  date,  and  briefly  the  work  or  improyement  pro- 
posed, and  referring  to  the  resolution  for  further  particulars; 
and  that  the  notice  should  also  be  published  for  the  period  of 
ten  days  in  one  or  more  daily  newspapers,  that  any  person 
interested  might  make  written  objections  within  ten  days 
after  the  expiration  of  the  publication  of  the  notice,  and  that 
all  persons  who  so  objected  should  be  notified  of  the  time, 
which  should  be  fixed  by  the  board  for  hearing  the  objections, 
and  that  at  the  time  so  fixed  the  city  council  should  hear  the 
objections,  and  its  decision  thereon  should  be  final  and  con- 
elusive,  and  that  having  acquired  jurisdiction,  as  provided 
in  the  statute,  the  city  council  might  order  the  work  done 
and  appoint  commissioners  to  assess  the  benefits  and  dam- 
ages; that  after  the  commissioners  made  their  report,  it 
ahould  be  filed  with  the  clerk  of  the  city  council,  who  should 
^ve  notice  of  such  filing  by  publication,  which  notice  should 
require  all  persons  interested  to  show  cause,  if  any,  why  the 
report  should  not  be  confirmed,  that  all  objections  to  the 
report  should  be  in  writing,  that  a  time  should  be  fixed  for  a 
hearing  thereof  and  the  objectors  notified  of  such  time,  and 
that  at  the  time  so  fixed  the  board  should  proceed  to  pass 
upon  the  report  and  might  confirm,  correct,  or  modify  the 
same,  or  order  commissioners  to  make  a  new  assessment. 

/.  C.  Bates  and  A.  C.  Freeman^  for  the  appellant 

Pieraon  and  Mitchell^  for  the  respondent 

^^  The  Court.  The  appellant  here  filed  his  petition  in 
the  court  below  to  obtain  a  writ  of  review  under  section  1C68 
of  the  Code  of  Civil  Procedure,  to  annul  a  certain  order  of 
the  board  of  supervisors  of  the  city  and  county  of  San  Fran- 
cisco (a  copy  of  which  marked  "Exhibit  C"  is  made  a 
part  of  the  petition),  which  purported  on  its  face  to  take  and 
condemn  petitioner's  land,  with  that  of  many  others,  for  an 
alleged  public  use,  in  the  extension  of  Market  street  in  a 
general  southwesterly  direction  from  its  present  terminus  to 
the  Pacific  ocean. 

The  order  sought  to  be  brought  under  review  follows  the 
resolution  of  intention  of  the  board  (which  is  also  set  out  at 
length  in  the  petition  and  marked  '* Exhibit  A"),  and  the 
portion  thereof  against  which  the  objections  of  petitioner  are 
more  particularly  directed  is  as  follows: 

^*  Section  1.  Market  street  is  hereby  declared  to  be  an  open 
public  street  of  the  city  and  county  of  San  Franciscoi  from 
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its  present  termination  at  its  intersection  with  Castro  and 
Serenteenth  streets,  tbenoe  southwesterly  and  westerly,  with 
a  uniform  width  of  one  hundred  and  twenty  feet  to  low-water 
mark  of  the  waters  of  the  Pacific  ocean. 

**The  said  street,  as  extended,  embracing  all  the  land 
included  in  the  boundaries  hereinafter  described,  is  hereby 
condemned,  appropriated,  acquired,  set  apart,  and  taken  for 
public  use,  except  those  portions  of  said  lands  included 
therein,  and  now  held  by  the  city  and  county  as  open  public 
streets  or  highways.'* 

The  petition  avers  that  no  compensation  was  made  to  peti* 
tioner  for  his  land  taken,  and  also  that  it  is  not,  and  never  has 
been,  for  the  public  use  or  convenience,  or  necessary  thereto, 
to  open  or  extend  said  Market  street,  and  specifies  reasons 
for  this  conclusion. 

An  order  requiring  defendant  to  show  cause  why  a  writ  of 
review  should  not  be  allowed  issued,  in  answer  ^*  to  which 
defendant  appeared  and  for  cause  answered,  *'  that  the  pro- 
ceeding sought  to  be  reviewed  herein  was  not,  and  is  not,  a 
judicial  act,  but  was  and  is  a  legislative  act,  and  not  the  sub* 
ject  of  review  on  a  writ  of  certiorari** 

TTpon  a  hearing  the  court  below  sustained  the  position 
taken  by  defendants,  and  denied  the  writ,  and  dismissed  the 
petition.    From  the  judgment  petitioner  appeals. 

It  is  admitted  on  all  hands  that  certiorari  does  not  lie  to 
review  the  action  of  an  inferior  tribunal  or  board  in  the  exer^ 
cise  of  purely  legislative  functions  which  are  not  judicial  in 
their  character:  People  v.  Oakland  Board  of  Education^  64 
Cah  376;  Myere  v.  Hamilton,  60  Cal.  289;  Wtlliam$  v.  Supers 
wore  of  Sacramento  County^  66  Cal.  160;  Bixler  v.  Supervie- 
on  of  iSacramenio  County ^  69  Cal.  698;  People  v.  Bueh^iO  Cal. 
844. 

At  the  oral  argument  much  stress  was  laid  by  counsel  for 
appellant  upon  the  insufficiency  of  the  notice  provided  by  the 
statute  to  be  given  to  the  owners  of  property  to  be  affected 
by  the  improvement. 

The  position  taken  was  not  that  the  notice' must  be  due 
process  of  the  law  in  the  strict  sense  of  the  term,  as  defined 
in  proceedings  taken  in  the  courts,  but  that  it  must  be  its 
equivalent,  with  only  such  modification  as  the  nature  of  the 
proceedings  and  the  surroundings  render  necessary.  Justice 
Bradley,  in  discussing  what  is  due  process  of  law  in  Davideon 
V.  New  Orleane^  96  U.  S.  97,  uses  the  following  language: 
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"In  }u(1g!Tig  what  is  due  proceM  of  law,  respect  mnst  be 
had  to  the  cause  and  object  of  the  taking,  whether  under  the 
taxing  power,  the  power  of  eminent  domain,  or  the  power  <A 
asses&trnent  for  local  improvements,  or  none  of  these,  and  if 
found  to  be  suitable  or  admissible  in  the  special  case  it  will 
be  adjudged  to  be  due  process  of  law;  but*  if  found  to  be 
arbitrary,  oppressive,  and  unjust,  it  may  be  declared  to  bo 
not  due  process  of  law." 

In  commenting  upon  the  above  quotation  in  £eiU  t.  TiU9tm^ 
72  Cal.  414,  Temple  J.,  says:  '*In  other  words,  the  sufficiency 
of  the  notice  must  be  determined  in  each  case  from  the  partic- 
ular circumstances  of  the  case  in  ^*  hand.  And  further, 
in  matters  of  assessment  and  taxation,  the  same  character  of 
notice  is  not  required  as  iu  ordinary  actions  in  a  court  of  jus- 
tice, for  the  reason,  I  presume,  that  in  such  summary  pro- 
ceedings it  is  not  practicable  or  usual." 

In  the  present  case,  the  statute  of  March  6,  1889  (Statutes 
1889,  p.  70),  under  which  the  proceedings  were  taken,  re- 
quires that  before  ordering  any  work  done  or  improvement 
made,  as  authorized  by  section  1  of  the  act,  the  city  council 
shall  pass  a  resolution  of  intention  to  do  the  work  or  make 
the  improvement,  describing  the  work  or  improvement  and 
the  land  deemed  necessary  to  be  taken  therefor,  and  specify- 
ing the  boundaries  of  the  district  to  be  affected  or  benefited 
by  the  improvement,  and  to  be  assessed  to  pay  expenses. 
Notices  are  required  to  be  posted  upon  the  contemplated 
improvement  not  more  than  three  hundred  feet  apart,  and 
not  less  than  three  in  any  case,  which  shall  be  headed  in 
letters  of  not  less  than  one  inch  in  length,  ''Notice  of  Publio 
Work/'  and  shall  contain  notice  of  the  passage  of  the  resolu- 
tion of  intention,  its  date,  and  briefly  the  work  or  improve- 
ment proposed,  ''and  refer  to  the  resolution  for  further 
particulars." 

A  like  notice  is  required  to  be  published  for  ten  days  in  % 
daily  newspaper  (if  any)  published  and  circulated  in  the  city 
where  the  work  is  to  be  done,  etc.  Within  ten  days  after 
completion  of  publication,  all  parties  in  interest  objecting 
may  file  their  objections,  when  a  day  for  hearing  their  objec- 
tions must  be  fixed,  the  parties  objecting  notified,  and  a  hear- 
ing had,  and  if  the  objections  are  sustained,  all  proceedings 
are  stopped;  if  overruled,  or  if  no  objections  are  filed,  the 
council  is  deemed  to  have  acquired  jurisdiction  to  order  the 
work  done  or  improvement  made. 
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The  notice  was  given  by  posting  and  publication  as  pr»> 
«cribed  by  the  statute. 

The  terms  *'  due  process  of  law'*  or  ^*  due  course  of  law**  or 
**  law  of  the  land/'  all  of  which  signify  the  same  thing,  are  ** 
sometimes  defined  as  ''law  in  its  course  of  administration 
through  courts  of  justice." 

As  applied  to  judicial  proceedings,  this  definition  is  con* 
€?se  and  precise,  but  in  a  broader  sense  the  term  signifies 
such  an  exercise  of  the  powers  of  the  government  as  the  set* 
tied  maxims  of  law  permit  and  sanction,  and  under  suoh 
safeguards  for  the  protection  of  individual  rights  as  thoso 
maxims  prescribe  for  the  class  of  cases  to  which  the  one  in 
question  belongs. 

Administrative  process,  it  has  been  said,  of  the  customary 
sort,  is  as  much  due  process  of  law  as  judicial  process.  To 
settle  the  question,  as  applied  to  a  given  state  of  facts,  we 
have  but  to  examine  the  previous  condition  of  things  in  use, 
and  regarded  as  essential  to  the  protection  of  the  rights  of  the 
individual  under  such  circumstances,  and  if,  in  substantial 
compliance  with  such  essentials,  the  course  prescribed  may 
be  said  to  be  in  consonance  with  the  law  of  the  land,  and  to 
eonstitute  due  process  of  law. 

The  power  of  taxation  is  confided  to  the  legislative  depart* 
ment  of  the  government  and  '*  an  act  for  levying  taxes  and 
providing  the  means  of  enforcement  is  within  the  unques- 
tioned and  unquestionable  power  of  the  legislature.  It  is* 
therefore,  the  law  of  the  land  not  merely  in  so  far  as  it  lays 
down  a  general  rule  to  be  observed,  but  in  all  the  proceedings 
and  all  the  process  which  it  points  out  or  provides  for  in 
order  to  give  the  rule  full  operation'':  Cooley  on  Taxation,  48, 
49.  It  was  said  in  KeUy  v.  PitUburgh,  104  U.  S.  80:  ''  Taxes 
have  not,  as  a  general  rule,  in  this  country,  since  its  inde- 
pendence, nor  in  England  before  that  time,  been  collected  by 
regular  judicial  proceedings.  The  necessities  of  government, 
the  nature  of  the  duty  to  be  performed,  and  the  customary 
usages  of  the  people,  have  established  a  different  procedure, 
which,  in  regard  to  that  matter,  is  and  always  has  been  due 
process  of  law." 

The  burden  sought  to  be  laid  upon  property  holders  in  this 
case  is  not,  it  is  true,  taxation  in  the  strict  sense  of  the  term: 
Hngar  v.  Superviaor$  of  Yolo^  47  *^  CaL  284.  It  is  an  assess* 
roeiit  for  a  local,  for  a  municipal,  improvement  which  is  sought 
in  tije  proceedings  under  review;  but  in  principle  it  is,  ia 
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most  respects,  Bobject  to  like  considerationB  with  cases  of  tax* 
ation. 

The  determination  as  to  whether  or  not  the  right  of  emi- 
nent domain  should  be  exercised  and  as  to  what  lands  are 
necessary  to  be  taken  in  the  exercise  of  that  right,  is  a  politic 
cal  and  legislative  question  and  not  a  judicial  one.  Its 
determination  rests  exclusively  with  the  legislature,  or  with 
such  subordinate  legislative  bodies  as  it  may  be  properly 
devolved  upon,  and  the  question  of  whether  the  exercise  of 
the  power  is  wise  or  not  is  one  with  which  the  judicial  depart* 
ment  has  no  concern.  The  question  as  to  whether  a  given 
nse  is  in  fact  a  public  use  may  be  inquired  into  by  the  courts,, 
but  that  question  determined  in  the  affirmative,  as  it  must 
be  here,  and  the  power  of  the  court  is  confined  to  seeing  to  it 
that  the  burdens  cast  upon  the  citizen  are  in  conformity  with 
the  methods  prescribed  by  the  legislature  and  that  those 
methods  are  not  in  conflict  with  the  fundamental  rights  of  the- 
people:  Oilmer  v.  Lime  Painty  18  Cal.  257;  Contra  Costa  etc. 
E.  R.  Co.  V.  Moss,  23  Cal.  324;  Davies  v.  Lo$  Angeles,  86  Cal. 
87;  In  re  Fowler,  53  N.  Y.  62;  PeopU  v.  Sfaith,  21  N.  Y.  595. 

In  the  case  last  cited  it  was  said:  ''The  necessity  for  appro* 
priating  private  property  for  the  nse  of  the  public  or  of  the 
government  is  not  a  judicial  question.  The  power  resides  in 
the  legislature.  It  may  be  exercised  by  means  of  a  statute^ 
which  shall  at  once  designate  the  property  to  be  appropri* 
ated  and  the  purpose  of  the  appropriation,  or  it  may  be  dele* 
gated  to  public  officers,  or,  as  it  has  been  repeatedly  held,  to 
private  corporations  established  to  carry  on  enterprises  in 
which  the  public  is  interested.  There  is  no  restraint  upon 
the  power,  except  that  requiring  compensation  to  be  made* 
And  where  the  power  is  committed  to  public  officers  it  is  a 
subject  of  legislative  discretion  to  determine  what  prudential 
regulations  shall  be  established  to  secure  a  discreet  and 
judicious  exercise  of  the  authority." 

*'  We  think  the  consensus  of  opinion,  the  weight  of  author* 
ity,  is  to  the  effect  that  in  a  case  like  the  present  the  legisla* 
tive  authority  would  have  a  perfect  right,  without  any  notice 
to  the  parties  to  be  affected  by  its  action,  in  the  absence  of 
a  statute  requiring  notice,  to  open  up  Market  street,  and 
determine  the  district  to  be  affected  thereby,  the  latter  of 
which  was  done  and  upheld  in  the  case  of  the  widening  of 
Dupont  street:  Lent  v.  TUUon,  72  Cal.  404.    In  that  case  it 
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was  aaidy  in  SDbfltance,  that  the  partiea  affected  had  no  con* 
stitntional  right  to  be  heard  until  the  asseesment  was  made. 

The  notice  in  the  present  case  is  made  ilecessarjr  by  the  act 
nnder  which  the  conncil  received  its  authority,  and  was  in 
accord  with  the  requirements  of  the  act,  and  was  as  specific 
and  certain  as  is  practical  under  such  circumstancesi  and 
was  substantially  such  as  has  been  approved  in  many  cases 
In  this  state  and  elsewhere*  To  require  such  a  notice  to  name 
all  the  persons  to  be  affected,  and  to  be  served  upon  them 
personally,  would,  for  a  variety  of  reasons,  require  an  impossi- 
bility. 

We  are  of  opinion,  therefore: 

1.  That  the  proceedings  of  the  council  in  passing  the  resolu* 
tion  of  intention  and  in  declaring  the  exterior  boundaries  of 
the  district  to  be  affected  by  the  contemplated  improvement 
were  legislative  in  character. 

2.  In  matters  of  taxation  and  asseBsment  the  state  is  not 
bound  to  accord  personal  service  of  process  upon  the  citixen. 

3.  That  the  notice  and  the  mode  of  its  service  was  in 
obedience  to  the  requirements  of  the  statute,  and  not  violative 
of  any  inherent  or  constitutional  right  of  the  persons  to  be 
nffected  thereby,  and  hence  in  accord  with  the  law  of  the 
land,  and  amounted  to  due  process  of  law  in  such  a  case. 

No  objecti6ns  were  filed,  so  far  as  appears,  to  the  improve- 
ment or  to  the  extent  of  the  district  of  lands  to  be  affected  or 
benefited  by  such  improvement,  hence,  under  section  4  of  the 
act,  the  council  ''is  to  be  deemed  to  **  have  required  juris- 
diction to  order  any  of  the  work  to  be  done  or  improvements 
to  be  made." 

Thereupon  the  city  council  passed  the  ordinance  set  out  in 
the  transcript,  and  marked  G,  which  it  is  claimed  by  appel- 
lant  was  the  exercise  of  judicial  power,  and  in  excess  of  the 
jurisdiction  conferred  upon  the  city  council  by  the  act  of 
March  6, 1889. 

That  order  or  ordinance  (Order  Na  2319)  purports  to  be 
an  order  for  "  opening  and  extending  Market  street  from  its 
present  termination  in  a  southwesterly  and  westerly  direction 
to  the  Pacific  ocean."  By  section  1,  "  Market  street  is  declared 
to  be  an  open  public  street  of  the  city  and  county  of  San 
Francisco,  from  its  present  termination  at  its  intersection 
with  Castro  and  Seventeenth  streets,  thence  southwesterly 
and  westerly  with  a  uniform  width  of  one  hundred  and 
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twenty  feet  to  low-water  mark  of  the  waters  of  the  Pacific 
ocean." 

The  iaid  street^'  as  extended,  embracing  all  the  land 
included  in  the  boundaries  hereinafter  described,  is  hereby 
condemned,  appropriated,  acquired,  set  apart,  and  taken  for 
public  use,  except  those  portions  of  said  lands  *' included 
therein  and  now  held  by  the  city  and  county  as  open  public 
streets  or  highways,  to  wit":  Then  follows  a  description  of 
the  proposed  street 

Section  2  names  and  appoints  three  commissioners  to  assess 
the  benefits  and  damages  resulting  from  the  opening  and 
extending  the  street,  as  provided  for  in  resolution  of  inten* 
tion,  and  to  have  and  exercise  general  supervision  of  the  pro* 
posed  work  and  improvement  until  the  completion  thereof 
pursuant  to  the  provisions  of  an  act  of  the  legislature,  etc., 
describing  the  objects  of  the  act  approved  March  6,  1889: 
Stats.  1889,  p.  70,  etc. 

The  question  presented  is:  1.  Was  the  act  of  the  board  of 
supervisors  judicial  in  its  character  and  effect?  and  if  so, 

2.  Was  it  in  excess  of  the  jurisdiction  conferred  upon  the 
board? 

The  passage  of  ordinary  resolutions  for  opening  '^  streets 
in  cities  by  the  board  of  supervisors  or  city  council,  under  the 
authority  conferred  by  the  act  of  March  6,  1889,  and  provid- 
ing for  commissioners,  etc.,  is  clearly,  we  think,  a  legislative 
act.  A  legislative  act  is  said  to  be  one  which  predeterminea 
what  the  law  shall  be  for  the  regulation  of  future  cases  fall* 
ing  under  its  provisions,  while  a  judicial  act  is  a  determina* 
tion  of  what  the  law  is  in  relation  to  some  existing  thing 
done  or  happened:  Mahry  v.  Baxter^  11  Heisk.  682;  Sinking 
Fund  cases,  99  U.  S.  761. 

In  the  case  last  cited  it  was  said:  *' Whenever  an  act 
undertakes  to  determine  a  question  of  right  or  obligation,  or 
of  property,  as  the  foundation  upon  which  it  proceeds,  such 
act  is  to  that  extent  a  judicial  one,  and  not  the  proper  exer* 
cise  of  legislative  functions. 

*'Thu8  an  act  of  the  legislature  of  Illinois  authorising  the 
sale  of  the  lands  of  an  intestate  to  raise  a  specific  sum  to  pay 
certain  parties  their  claims  against  the  estate  of  the  deceased 
for  moneys  advanced  and  liabilities  incurred  was  held  uncoQ* 
stitutional,  on  the  ground  that  it  involved  a  judicial  deter- 
mination that,  the  estate  was  indebted  to  those  parties  for  the 
moneys  advanced  and  liabilities  incurred.   The  ascertainment 
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of  indebtedness  from  one  party  to  another,  and  a  directioa 
for  its  payment,  the  coart  considered  to  be  jadicial  acts,  which 
could  not  be  performed  by  the  legislature":  Larii  ▼•  Darvmn^ 
3  Scam.  238;  36  Am.  Dec.  543. 

WhencTor  an  act  determines  a  question  of  right  or  obliga* 
tion  or  of  property  as  the  foundation  upon  which  it  proceeds 
such  an  act  is  to  that  extent  judicial. 

The  order  in  question  went  beyond  the  legislative  function 
of  declaring  a  street  an  open  and  public  one.  It  purported 
to  and  condemned,  appropriated,  acquired,  set  apart,  and 
took  for  public  use  all  the  land  within  the  exterior  boundaries 
of  the  street,  except  that  already  held  by  the  city. 

To  condemn  land  is  to  set  it  apart  or  appropriate  it  for 
public  use.  To  appropriate  is  to  make  a  thing  one's  own,  to 
make  it  the  subject  of  property,  to  exercise  dominion  **  over 
an  object  to  the  extent  and  for  the  purpose  of  making  it  sob- 
senre  one's  own  proper  use  or  pleasure.  To  acquire  is,  in  the 
law  of  contracts  and  descents,  to  become  the  owner  of  prop- 
erty; to  make  property  one's  own. 

''To  take,  signifies  to  lay  hold  of,  and  when  applied  to  land 
implies  to  gain  or  receive  into  possession;  to  seise;  to  deprive 
one  of  the  possession;  to  assume  ownership.  Thus  it  is  a  con- 
stitutional provision  that  a  man's  property  shall  not  be  taken 
for  public  uses  without  just  compensation":  Black's  Law 
Diclionary,  tit  Take. 

The  terms  used  in  this  order  are  the  usual  and  apt  ones 
made  use  of  in  proceedings  in  the  courts  for  the  final  con- 
demnation of  land  under  the  exercise  of  the  power  of  eminent 
domain.  They  are  not  the  usual  expressions  made  use  of 
In  the  exercise  of  legislative  power;  the  jurisdiction  of  the 
board  conceded,  and  the  terms  used,  were  suflScient  to  divest 
the  title  of  the  petitioner  and  vest  it  in  the  public,  to  appro- 
priate the  property  to  a  public  use.  It  was  the  exercise  of 
judicial  power.  It  will  not  do  to  say  that  the  board  of  super- 
visors had  no  such  power,  and  therefore  we  must  presume 
that  in  the  order  they  merely  intended  their  action  as  pre- 
liminary to  proceedings  to  condemn,  should  they  become 
necessary. 

The  order  in  question  speaks  in  no  uncertain  terms.  It 
uses  language  capable  of  only  one  interpretation,  and  that  as 
showing  an  intent  to  condemn  the  land  indicated  in  prmBenti. 

The  order  included  not  only  a  legislative  expi^ession  of  the 
will  of  the  board  adopting  it  that  a  street  should  be  opened. 
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but  in  addition  thereto  sought  to  perform  the  judicial  act  of 
taking  the  land  of  citizens,  rendered  necessary  under  the 
legislation  involved  in  the  order.  To  the  extent  which  it 
sought  to  accomplish  this  last  object  it  was  judicial. 

As  to  the  action  of  the  board,  so  far  as  judicial,  being  in 
excess  of  its  jurisdiction,  we  entertain  no  doubt 

It  is  true  that  boards  of  supervisors,  city  councils,  **  and 
like  local  boards  and  commissions  are  not  within  the  inhi* 
bition  of  section  1  of  article  3  of  our  state  constitution,  and 
may  be  invested  with  powers  belonging  to  either  or  all  of  the 
three  departments  of  our  government:  People  v.  Supervi9or$^ 
8  Cal.  60;  People  v.  Provtnes,  84  Cal.  532;  Kimball  v.  Super- 
visorB^  46  Cal.  19.  The  objection  to  that  portion  of  the  order 
is  not  simply  that  it  seeks  to  exercise  judicial  power,  but 
that  it  involves  an  exercise  of  such  power  not  conferred  by 
any  statute,  and  in  a  manner  which  no  statute  can  authorise* 
When  land  within  a  street  is  **  condemned,  appropriated, 
acquired,  set  apart,  and  taken  for  public  use,''  it  would  seem 
that  the  last  act  in  the  series  essential  to  vest  in  the  public  a 
right  to  its  use  as  a  thoroughfare  is  accomplished. 

It  is  evidence  not  of  an  intention  to  take  and  condemn  the 
land  in  the  future  as  provided  in  the  statute  we  have  referred 
to,  but  of  a  present  condemnation,  segregation,  and  dedication 
to  the  use  of  the  public. 

It  follows  from  these  views  that  the  court  below  erred  in 
holding  that  the  Order  No.  2319  was  and  is  not  a  judicial  act, 
and  the  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Beatty,  C.  J.    I  concur  in  the  judgment. 

Rehearing  denied,  

Dob  Proobss  ov  LAW.^DxnmnoH:  Sea  the  extended  nolie  to  Bard' 
well  ▼.  CoUin»,  20  Am.  St.  Rep.  664;  Bank  ▼•  Cooper,  S4  Am.  Dec.  68S; 
Embury  t.  Conner,  63  Am.  Dea  3S7.  "Dae  prooeae  of  law  *'  ie  the  right  of 
trial  according  to  the  prooesa  and  proceedings  of  the  common  law,  or  law  in 
it*  regolar  course  of  administration  through  courts  of  justice:  Bx  parte 
Oraee^  12  Iowa,  208;  79  Am.  Dea  629,  and  note:  Bimm  w.  Farr,  24  Ark.  161; 
S7  Am.  Dea  62. 

Dub  PRooias  ov  Law.— Asskssmbnt  ov  Taxss  WrrHOTrr  NonoB:  See 
the  extended  notes  to  FlhU  River  Steamboat  Co.  v.  Foster,  4«  Am.  Dea  27S^ 
and  BardweU  ▼.  ColUne,  20  Am.  St.  Rep.  656. 

Smuibnt  Domain — Right  to  Exxrcisb  Qubstion  vor  Leqislaturb.— 
Whether  an  enterprise  is  of  such  public  utility  as  to  justify  a  resort  for  its 
furtherance  to  the  exercise  of  the  power  of  eminent  domain  is  for  the  legis- 
lature to  determina     Primarily  the  judiciary  has  no  concern  in  such  a  mat- 
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iarz  ^demUer  Obi.  t.  CotUrt  IS  K.  J.  L.  618;  90  A.111.  Deo.  034,  and  Dot«; 
AUridgt  v.  Ttueumbia  etc  B,  R.  Cb.,  2  Stew,  k  P.  199;  28  Am.  Deo.  807; 
Bakuum  ▼•  Saraioga  ete,  R.  JL  On.,  8  Paige,  46;  22  Am.  Dee.  679,  and 
esteBdad  aoU  at  page  692;  Variek  ▼.  Smiik,  6  Paige,  137;  28  Am.  Dee.  417, 
and  noteu  See  the  extended  note  to  Appeal  qf  Sltaron  i?y.  Co.,  9  Am.  St 
Bcp.l42L 

Taxatioh — ^EzxBom  ov  QoisnoK  vok  Lioi8Laturb.— The  power  o( 
taxation  is  rested  exclasiTely  in  the  legislature  anleet  limited  hy  tome  oon- 
etitotiottal  proriaion:  PwpU  t.  Ma^wr,  4  N.  T.  419;  66  Am.  Deo.  266,  and 
extended  note;  Andermm  r,  Kenu  Draining  Co.,  14  Ind.  199;  77  Am.  Dea 
63.  and  note;  Skarpieu  r.  Mayor,  21  Pa.  St.  147;  99  Am.  Dea  769;  BaUU 
T.  MMU,  9  Ala.  234;  44  Am.  Deo.  438;  Tidewater  Co.  ▼.  Cooler,  13  N.  J.  U 
518;  90  Am.  Dee.  634;  Standard  tie.  Cable  Co.  r.  A  Uarney  General,  46  N.  J.  Eq. 
270;  19  Am.  8tb  Bep.  394,  and  note.  The  power  to  tax  i«  not  a  judicial  power: 
Board  of  Commienonero  t.  Northern  Pae.  R.  R,  Co.,  10  Mont.  414.  Whether 
paruealar  property  will  be  benefited  at  all,  and  to  what  extent  it  should  be 
locally  asseeaed  are  purely  political  questions  with  which  the  legisUtttrs  is 
competent  to  deal,  and  the  determination  of  these  questions  should  be  left 
to  its  wisdom  and  discretion;  Munaon  ▼.  Commimoner$,  43  La.  Ann.  16.  8ee^ 
fmrthor,  tho  note  to  Hill  w.  Higdon,  67  Aul  Deo.  296. 

Qmeetioafl  Berlowablo  upon  Oortlomrt 

The  Ofiet  qf  the  WrU  qf  Certiorari  has  been  so  modified  by  statntsa  and 
judicial  decisions  in  the  United  States  that  it  is  now  diffioult,  if  not  impos- 
sible, to  make  any  general  statement  of  its  scope  or  purpoee  or  of  the  quee- 
tioos  reriowable  by  it,  whioh  oan  be  accepted  as  oorrect  in  any  particular 
state  without  first  resorting  to  local  statotes  and  decisions  to  see  how  far 
they  have  modified  tho  common  law  upon  the  subject.  The  one  point  of 
riew  in  which,  howerer,  all  the  courts  concur  is  that  the  purpose  of  the 
writ  is  to  reriew  none  but  judicial  or  quaei  judicial  aots,  and  that  it  can  in  no 
case  extend  to  the  questioning  or  annulling  of  acts  which  are  ministerial, 
legislatiTo,  or  exeoutiTe,  but  when  we  come  to  consider  tho  dividing  line 
between  judicial  and  other  acts  we  shall  find  it  so  dimly  outlined  that  there 
is  moch  diTorgenoe  of  judicial  opinion  respecting  its  exact  location. 

On  the  one  hand  are  tho  statutes  and  decisions  confining  the  operation  of 
the  writ  to  annulling  the  proceedings  of  courts  and  qitaal  judicial  tribunals 
only  when  they  have  acted  without,  or  In  excess  of,  jurisdiction,  and  on  the 
other,  statutes  and  decisions  extending  such  operation  to  reviewing  and 
correcting  errors  which  in  other  states  are  reviewable  only  on  appeal  or  by 
writ  of  error,  and  even  supplying,  or,  in  effect,  reriving,  these  appeUate 
remedies  when  the  law  has  failed  to  create  them  or  they  have  been  lost  by 
the  excusable  inaction  or  neglect  of  the  applicant. 

"At  the  Comnum  Law  the  WrU  of  Certiorari  it  Umd  for  two  purposes:  1.  As 
an  appellate  proceeding  for  tho  re-examination  of  some  action  of  an  inferior 
tribunal;  and  2.  As  ancillary  proceas  to  enable  the  oourt  to  obtain  further 
information  in  respect  to  some  matter  already  before  it  for  adjudioation**  t 
United  Staiee  v.  Toung,  94  U.  8.  268.  '*  The  writ  of  certiorari,  when  its  object 
is  not  to  remove  a  cause  before  trial  or  to  supply  defects  in  tho  record,  but  to 
bring  up  after  judgment  the  proceedings  of  an  inferior  court  or  tribunal 
whose  procedure  is  not  according  to  the  course  of  the  common  law,  is  in  the 
nature  of  a  writ  of  error" :  Harr%»  ▼.  Barber,  129  U.  S.  366.  Until  very 
recently  this  writ  was  issued  by  the  supreme  court  of  the  United  States 
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Man  anoilUry  prooawonly,  to  mpply  imp«rfecfei«na  in  the  record  of  a  caao 
already  before  it;  and  not  like  a  writ  of  error  to  review  a  Judgment  of  an 
inferior  court*' :  Americam  ComtmeUon  Co,  t.  JaekionviUe  etc  B.  R.  Oa,,  14S 
U.  S.  372;  UniUd  StaUt  r,  Toung,  94  O.  &  258.  By  the  act  of  Congrew. 
establishing  a  court  of  appeals  enacted  March  3,  1891,  in  any  case  uiad» 
final  in  the  circuit  court  of  appeals  it  is  competent  for  the  supreme  court  of 
the  United  States  to  require  by  certiorari  or  otherwise  such  case  to  be  certified 
to  the  last-named  court  for  its  review  and  determination  with  the  sam» 
power  and  authority  as  if  such  case  had  been  taken  there  by  appeal  or  writ 
of  error.  Under  this  statute,  the  supreme  court  may  at  any  stage  of  th» 
proceedings  require  them  to  be  certified  to  it  for  reriew  and  deterroinatioa 
"as  the  exigencies  of  each  case  may  require"  i  Ameriean  Comtructiom  Co.  v. 
JackaonviUe  etc  R.  R.  Co.,  148  U.  S.  372. 

Ahaenee  of  Other  AdeqtuUe  Remedy, — It  is  rery  generally  true  that  this  writ 
lies  only  when  there  is  no  other  adequate  remedy:  Woodin  ▼.  FhaniXt  41 
Mich.  655;  32  Am.  Rep.  172;  Auurcue  ▼.  Superior  Court,  101  CaL  542. 
Therefore,  when  there  is  a  new  or  summary  jurisdiction  created,  the  pro* 
ceedings  so  authorized,  whether  in  a  court  or  not,  if  of  a  judicial,  or  quaei 
judicial,  character  and  not  subject  to  review  by  writ  of  error  nor  by  appeal, 
may  be  remo/ed  to  and  reviewed  by  a  superior  court  by  virtue  of  this  writ: 
BxparU  Ta$'ltan,  2  Ala.  35;  Appeal  qf  CommiMionere,  57  Pa.  St.  452;  Com- 
tnonwealth  v.  EUie,  11  Mass.  466;  Matthew  v.  Matthewe,  4  Ired.  165;  State  v. 
Bill,  13  Ired.  373;  Ruhlman  v.  Commonwealth,  6  Binn.  24;  Tiemey  v.  Uodgt^ 
9  Minn.  166;  PJuUipe  v.  PhilUpe,  8  K.  J.  L.  122;  Walpolew.  Ink,  9  Ohio,  142; 
Bob  V.  State,  2  Yerg.  173;  Mackaboy  v.  CommonwetUth,  2  Va.  Gas.  270;  Bath 
Bridge  etc  Co.  v.  Magoun,  8  Me.  293;  WHliamson  v.  Caman,  1  GiU  k  J.  196; 
State  V.  DUtrict  etc  Society,  35  K.  J.  L.  200;  Sx  parte  Couch,  14  Ark.  337; 
DerUm  v.  Boyd,  21  Ark.  264;  Camden  v.  Bloeh,  65  Ala.  236;  JSx  parU  Boyn- 
ton,  44  Ala.  261;  AppUng  v.  Bailey,  44  Ala.  3.33;  Rogers  v.  Bennett,  78  Oa. 
707;  Perkins  v.  SuperinUndenta  of  Poor,  1  Mich.  504;  FaribauU  v.  BuleU,  10 
Minn.  30;    Welch  v.  Van  Auken,  76  Mich.  464. 

Purpose  and  Scope  ^f  Writ.  —As  to  those  cases  where  the  scope  of  the  writ 
has  not  been  narrowed  by  statute,  the  rule  maintained  by  the  weight  of 
authority  is  **that  its  office  extends  to  the  review  of  all  questions  of  juris- 
diction, power,  and  authority  of  the  inferior  tribunal  to  do  the  action  com- 
plained of,  and  all  questions  of  irregularity  in  the  proceedings,  that  is, 
of  the  question  whether  the  inferior  tribunal  has  kept  within  the  boundariea 
prescribed  by  it  the  express  terms  of  the  statute  law  or  well-settled  princi- 
ples of  the  common  law" :  People  v.  Board  qf  Assessors,  39  N.  Y.  81. 

Errors  Otherwise  Reviewable. — It  follows  from  the  rule  that  certiorari 
issues  only  when  there  is  no  adequate  remedy  at  law  that  among  the  ques- 
tions which  cannot  be  presented  by  it,  where  this  rule  prevails,  are  included 
all  those  which  in  the  particular  case  might  have  been  reviewed  by  appeal, 
writ  of  error,  motion  for  a  new  trial,  or  other  appropriate  proceeding  of 
which  the  party  might  have  availed  himself  either  in  the  appellate  court  or 
in  the  court  in  which  the  action  against  him  was  taken,  provided  such  court 
had  iurisdiction  of  him  and  of  the  subject  matter  of  the  action  or  proceeding; 
nor  can  he  maintain  his  claim  to  the  writ  on  the  ground  that  the  time  within 
which  he  might  have  appealed  or  otherwise  sought  redress  has  expired, 
unless,  perhaps,  where  he  can  show  that  his  failure  to  avail  himself  of  the 
remedy  which  he  might  have  pursued  was  not  due  to  any  negligence  or 
fault  on  his  part:  Pettigrew  v.  Was/Ungton  Co.,  43  Ark.  33;  Hickey  v.  Mat- 
thews, 43  Ark.  341;  Bz  parU  Pearce,  44  Ark.  509;  MorrUon  v.  Emsley,  53 
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Ifkb.  6M;  ITyatf  t.  Bmr,  25  Ark.  476;  PayM  t.  MeOtU,  37  Ark.  818; 
BmrwiBT.  Barber,  129 U. &  886$  Peer.  MarkmMac'une  Works,  24  W.Va.  617; 
JfMb  r.  WbuUm,  low.  Va.  180;  Jb^crlMT.  QrtenCo9eSinii>ff$,  18  Fla.  628; 
^4y»  ▼.  Marim  Comntg,  42  OO.  252;  BeptoUU  t.  Superior  Cotiri,  64  CaL  372; 
jr«Cbe  T.  S^erkr  Comri,  71  CaL  645{  WiOowM  v.  Shalowski,  46  Oa.  41;  Pm- 
coeA  ▼.  Lmmard^  8  Kev.  84;  BernsUm  ▼.  CJ^ri.  87  Oa.  148;  Davit  Co.  ▼.  //ot^ 
4  G.  GhreeiM,  04;  O'Hare  t.  Bentpdead^  21  Iowa,  83;  C^iar  J7aft(if  etc  Ry.  ▼• 
IFAefax,  64  Iowa,  694;  BanMcm  t.  Cummiiu^  66  Iowa»  137;  OwtvIh  w,  Oormatit 
63  Mich.  221;  State  T.  Coeo^  42  La.  Aao.  408;  FarrtU  t.  7ViyA)r»  12  Mich. 
113;  Logme  t.  C/ari;  62  N.  U.  184;  Summon  ▼•  Barrmffton,  14  Or.  480;  J^om- 
«y  T.  PeitrntfiU,  14  Or.  207;  feoTM  t.  FoUamby^  15  Or.  596;  ProUtekr,  Buf^ 
11  Or.  395;  Nevada  O,  R.  Co.  t.  handler  County  Diatnet  Courts  21  Kev.  410; 
SmttU  eie.  B.  Co,  r.  State,  6  Waah.  807;  Weber  r.  Byere,  82  Mioh.  177; 
State  T.  PomneU,  49  K.  J.  L.  169;  StaU  r.  Snedeker,  42  N.  J.  L.  76;  Lewie  ▼. 
Oitbert,  6  Waah.  634;  ifi^iieii  t.  Huber,  21  Gal.  166;  PeopU  ▼.  /^eiU,  65 
K.  Y.  600;  Oaitker  t.  FFotUiMb  06  Md.  676;  Oregonf  ▼•  Dixon,  7  Waah.  27; 
TVMCeet  ofSchoole  ▼.  Shepherd,  139  lU.  114. 

Though  thero  it  no  right  of  appeal  from  an  order  alleged  to  be  roid,  still 
H  baa  been  held  that  it  cannot  be  annnlled  by  certiorari  if»  wben  preeeoted  at 
a  p^rt  of  the  record  npon  appeal*  the  eonrt  eeeiug  it  to  be  Toid  may  refuse 
to  give  it  eifeet.  Thoi,  where  while  a  proceeding  waa  peuding  upon  appeal, 
tha  trial  oourt  made  an  additional  finding  therein  for  the  pnrpoee  of  having 
■neh  finding  made  a  part  of  the  record  on  appeal,  and  the  reapondeiit 
elaiming  that  during  the  pendency  of  the  appeal,  the  trial  eonrt  waa  with- 
ent  jnriadiction  to  take  any  farther  action  in  the  caae  eongbt  to  annul  the 
additional  finding  by  certiorari,  hie  proceeding  waa  dismisaed  on  the  grouuil 
that,  oonoeding  hie  claim  to  be  true,  he  had  '*a  plain,  epeedy,  and  adequate 
remedy  in  due  oonne  of  law,  when  the  additional  finding  ia  presented  here 
aa  part  of  the  record  on  that  appeaL  If  the  enperior  court  waa  without 
aothority  to  make  the  finding  complained  of,  snob  finding  will  be  entirely 
diaregarded  aa  a  part  of  the  record  on  the  appeal  referred  to  "i  Atuerak  v. 
Superior  Court,  101  Cal.  642. 

On  the  other  hand  it  hat  been  decided  that  the  right  to  the  writ  of  eerti* 
erari  cannot  be  taken  away  except  by  expreea  worda  of  the  atatute,  and 
therefore  may  eziat  concurrently  with  the  remedy  by  appeal  or  writ  of  error: 
New  Jereey  R,  R,  ▼•  Suydam,  17  N.  J.  L.  25;  May  v.  Bxecutore  qf  Campbeii, 
1  Tenn.  61.  Even  where  thia  rale  prevaila,  we  apprehend  that  the  court  by 
reaaon  of  ita  diacretionary  power  to  withhold  the  writ  when  not  in  further- 
aaee  of  jnatioe  will  refuae  to  iasue  it  when  it  appears  that  a  remedy  by 
appeal  eziated  of  which  the  applicant  did  not  chooee  to  avail  himaelf :  Stiile 
T.  Pownell,  49  N.  J.  L.  169;  State  v.  Snedeber,  42  N.  J.  L.  76. 

In  Tenneeeee  the  power  of  the  jndgea  to  iaaue  thia  writ  haa  long  been  guar- 
anteed by  the  constitution  of-the  atate:  Tenn.  Conafc.  of  1796.  art.  6,  aeo.  6; 
Tenn.  Const,  of  1870,  art.  6,  aec.  10;  and  the  uae  of  the  writ  ia  in  that  state 
more  varied  than  elsewhere:  Mayor  v.  Pearl,  11  Humph.  249,  262.  Thus  iu 
the  ease  laat  cited  the  oourt  aaid:  '*  From  the  earliest  period  in  our  jmlicial 
history  the  certiorari  has  had  given  to  it  a  mjch  more  extended  application 
than  in  England,  and  it  haa  been  naod  for  purposes  wholly  unknown  to  the 
common  law.  It  haa  been  adopted  with  us  as  the  almost  universal  method 
by  which  the  circuit  courts  of  general  jurisdiction,  both  civil  and  criminal, 
esereise  control  over  all  inferior  jurisdictions,  however  constituted  and  what- 
ever their  course  of  proceeding;  as  well  where  they  have  attempted  to  exer* 
else  jurisdiction  not  conferred  as  where  there  has  been  an  irregular  or 
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erroneous  exercise  of  jarisdiction,  end  xo  erimiDal  proeeedingt  u  well  mm  ia 
civil.  Instead  of  restricting  the  use  of  the  certiorari  to  proeeedingt  of 
inferior  oonrts  whose  proceedings  are  not  according  to  the  course  of  the  com* 
mon  law,  and  where  for  that  reason  the  writ  of  error  will  not  lie,  it  ia  held 
that  it  lies  to  review  the  proceedings  of  all  tribanals  ezercisinc:  jarisdiction 
under  statutory  regulations,  whether  in  a  summary  way  or  by  a  mode  of 
proceeding  not  according  to  the  eommonolaw  rules.**  While  the  writ  is  in 
this  state  a  proper  and  adequate  remedy  in  all  eases  where  appeals  or  writa 
of  error  cannot  be  prosecuted  and  ia  in  many  instances  also  available  to 
obtain  redress  properly  sought  in  other  states  only  by  writ  of  audUa  querela; 
Barnes  v.  Robimon,  4  Terg.  186;  BogerB  ▼.  Ferrell,  10  Yer^.  251;  Kellep  ▼. 
Siory,  6  Heisk.  203;  Marsh  ▼.  Haf/wood,  6  Hnmph.  210;  MeOreww.  ReaaonM, 
3  Lea,  485;  Cooper  t.  Summere,  1  Sneed,  456;  Bwi  t.  Davidson^  6  Humph. 
425:  yet  it  is  not  even  there  a  concurrent  remedy  with  appeal  or  writ  of  error, 
and,  when  either  of  these  remedies  exists,  cannot  be  resorted  to  unless  the 
applicant  was  deprived  of  his  remedy  by  the  oppressive  or  erroneous  act  of 
the  court,  or  the  willful  or  negligent  act  of  the  clerk,  or  the  procurement, 
fraud,  or  connivance  of  his  adversary,  or  some  accident,  or  blameless  mia- 
fortune:  McMurry  t.  UUan^  2  Swan,  176;  Oopeland  v.  CooB,  6  Heisk.  171; 
JUmUh  V.  WhUe,  5  Humph.  46;  Napiei'e  Exr,  v.  Pereon^  7  Yerg.  300. 

In  North  Carolina  alto,  while  a  right  of  appeal  loet  by  laches  cannot  be 
revived  by  this  writ  Cox  ▼.  Pi-ueU,  109  N.  C.  487;  Badger  ▼.  Daniel,  82 
N.  C.  468;  SJUnner  r.  Maxwell,  67  K.  C.  257,  the  existence  of  this  right  does 
not  deprive  the  applicant  of  relief  by  certiorari,  if  he  can  show  a  anfficieut 
excuse  for  not  resorting  to  the  remedy  by  appeal:  Board  qf  Commre.  t.  Old 
Dominion  8.  Co.,  98  N.  C.  163;  Swaim  r.  Fenlreea,  4  Dev.  601;  Dottgam  v. 
Arnold,  4  Dev.  99;   WHliameon  r.  Boykin,  99  N.  C.  23a 

In  Weet  Virginia,  in  describing  the  scope  of  the  writ  in  that  state,  the 
coart  said:  "The  use  of  this  writ  is  now  pretty  well  understood  and  its 
limits  defined,  though  the  practice  is  not  the  same  in  all  jurisdictions.  It 
is  generally  used  in  such  cases  aa  might  otherwise  without  its  intervention 
leave  the  party  remediless.  It  is  considered  as  an  extraordinary  remedy 
resorted  to  for  the  purpose  of  supplying  a  defect  of  justice  in  cases  obviously 
entitled  to  redresa  and  yet  unprovided  for  by  the  ordinary  forms  of  proceed- 
ing. Even  in  oases  where  the  law  haa  provided  a  remedy  by  writ  of  error 
or  appeal,  this  writ  may,  under  special  circumstances,  be  invoked,  as,  for 
instance,  if  by  the  act  of  the  court  either  oppressively  or  erroneously  the 
writ  of  error  or  appeal  is  refused;  or  by  connivance  or  procurement  <^  the 
adverse  party  the  same  result  ia  effected;  or  even  by  inevitable  accident  or 
misfortune  without  blama  of  the  party  injured  he  has  been  prevented  from 
having  a  second  investigation  of  the  facts  of  the  cause  by  the  prescribed  mode 
of  a  writ  of  error  or  appeal,  certiorari  may  be  resorted  to  as  a  aubstitute  for 
redress":  Poe  ▼.  Machine  Worhe,  24  W.  Va.  520. 

Whetlier  Brrore  <{/*  Law  are  Bemewahle  upon  certiorari  dependa  upon 
whether  in  the  particular  case  and  under  the  practice  in  the  atate  in  which 
it  is  presented  for  decision  the  writ  may  be  regarded  as  a  substitute  for  aa 
appeal  or  writ  of  error.  In  some  of  the  states,  aa  we  shall  hereafter  show, 
this  writ  can  be  employed  only  to  test  the  jurisdiction  of  the  lower  court  or 
other  judicial  or  quasi  judicial  tribunal,  and  to  annul  ita  action  when  in 
excess  of  its  jarisdiction,  and  where  this  practice  prevails,  it  is  not  material 
whether  the  court  committed  errors  of  law  or  not^  for,  notwithstanding  such 
errors,  its  action  must  sUnd  if  it  had  jurisdiction,  and,  on  the  other  hand, 
must  fall  if  it  had  not  jurisdiction^  though  in  other  respeots  ita  action  waa 
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«orrooi:  PhUUpt  t.  Welch,  12  N«t.  IBB.  Ba,  though  th«  wHI  hM  not^  bj 
«tatstc^  been  rattricUd  to  omm  in  which  tho  ooort  aoted  withoat  JDriadio- 
tioB,  yot  if  a  remodj  oziitod  bj  appeml  or  writ  of  error,  by  which  any  error 
of  law  oonld  haTO  been  reviewed  and  annolled,  the  party  claiming  to  bo 
injured  by  cnoh  an  error  onnoot,  by  failing  to  prosecate  hia  appeal,  pretent 
the  alleged  error  for  reriew  by  eerUorari:  8L  L<mt$  etc  B.  Co,  w.  State,  66 
Ark.  200;  BurgeU  t.  Afipermn,  62  Ark.  213;  StaU  t.  Jefermm  County  Supe- 
Tier  Courts  6  Wash.  201.  Ko  error  of  the  lower  coart  not  inroUing  ita  juris- 
diction and  making  ita  order  or  judgment  absolutely  roid,  and  for  which  tho 
injured  party  had  au  adequate  remedy  by  appeal  or  writ  of  error,  or  other 
proceeding,  can  be  urged  or  reriewed  on  certiorari  whether  it  be  an  error  of 
law,  as  in  admitting  or  rejecting  eridenee,  reaching  an  erroneous  conclusion 
from  conflicting  eridenoe,  or  probeeding  in  an  irregular  manner  in  any  ro» 
speet^  or  erroneously  determining  any  motion  presented  to  tho  court  in  the 
proceeding:  B»  parte  Alison,  17  Ark.  680;  HUl  r.  Sleet,  17  Ark.  440;  St. 
Louie  etc  H,  B.  ▼.  Bamee,  35  Ark.  96.  "  A  decision  made  according  to  the 
forms  of  law  and  the  rules  prescribed  for  rendering  it,  although  it  may  be 
«rroneons  in  its  conclusion  as  to  what  the  law  is  as  applied  to  the  facts,  is 
not  an  illegal  or  irregular  act  or  proceeding  remediable  by  certiorari  "•*  Baenet 
▼.  JaekgORviUey  18  Fla.  623,  626.  "  Where  tho  alleged  errors  of  the  justice  go 
to  tho  foundation  of  the  action,  it  is  proper  to  review  them  on  eertiorari;  but 
where  they  occur  in  the  course  of  the  trial  and  are  of  such  a  nature  that  they 
might  be  obriated  on  a  new  trial,  the  new  trial  is  obriously  the  proper  rem- 
ody.  The  writ  of  eertiarari  is  not  given  to  enable  partiea  to  have  a  technical 
reriow  of  all  the  justice's  rulings,  but  to  afford  a  speedy  and  inexpensive 
lemedy  for  substantial  faults,  and  where  the  case  is  one  to  be  determined 
on  disputed  facts,  the  party  dissatisfied  with  the  judgment  should  remove  it 
to  tho  circuit  court  for  trial  on  the  facts  instead  of  seeking  a  rerersal  on 
teehnioal  grounds  without  an  investigation  of  the  merits*':  Brie  Preeenriiiff 
€o.y.  ITfCAerspoom  49  Mich.  377,  379. 

If  the  effect  of  the  writ  has  not  been  restricted  by  statute,  there  is  little 
doubt  that  in  all  cases  where  it  may  properly  issue,  it  brings  before  the  court 
anbstaniially  the  same  questions  which  might  have  been  presented  on  an 
appeal  or  writ  of  error,  and  authorises  and  requires  the  superior  court,  when 
in  its  judgment  substantial  justice  oan  be  promoted,  thereby  to  consider  all 
orrors  of  law  occurring  in  the  course  of  proceeding,  whether  of  the  admission 
<or  rejection  of  evidence,  or  the  drawing  of  conclusions  not  sustained  thereby, 
or  of  granting  relief  not  warranted  by  the  facts  found,  or  denying  relief  so 
warranted,  or  in  any  other  matter,  ruling,  or  decision  substantially  affect- 
ing the  rights  of  the  parties.    The  correct  rule  has  been  thus  clearly  and 
tersely  expressed  by  the  supreme  court  of  Minnesota:  "It  has  heretofore 
been  determined  in  a  case  of  this  kind,  when  the  court  acts  in  a  summary 
manner,  or  in  a  new  course,  different  from  the  common  law,  in  the  absence 
•of  legislatiTS  restriction, -the  cerUorari  lies,  and  that  the  effect  of  the  writ  in 
ouch  a  case  is  to  bring  before  this  court,  for  examination  and  revision,  the 
cecord,  or  proceedings  in  the  nature  of  a  record,  the  rulinga  of  such  inferior 
tribunal  upon  the  admission  or  rejection  of  testimony,  the  instructions  given 
and  refused  to  the  jury,  with  the  exceptions  taken  together  with  so  much 
•of  the  evidence  as  may  be  proper  to  show  the  bearing  of  such  rulings  and 
instructions  and  prejudice  of  the  petitioner":  Gity  </  St,  Paul  v.  Marvin,  16 
Minn.  102, 104.     "Whatever  may  have  been  the  conflict  of  authority  here, 
tofore  upon  the  question,  whether  upon  common-law  certiorari  the  court  can 
inquire  into  any  thing  beyond  the  jurisdiction  of  the  tribunal  over  the  parties 
AX.  St.  Bar.,  Vou  XK  — t 
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•ad  mbjeot  matter,  it  mast  now  be  regarded  aa  settled  in  thia  etate,  that  it- 
la  the  dnty  of  the  oonrt^  in  addition  thereto,  to  examine  the  evidence  and 
determine  whether  there  was  any  competent  proof  of  the  facts  necessary  to> 
authorise  the  adjudication  made,  and  whether,  in  making  it,  any  rule  of  law- 
affecting  the  rights  of  the  parties  has  been  Tiolated":  PeopU  w,  SniWt,  45- 
N.  Y.  773.  77«. 

Ducretkm  Carnioi  be  Reviewed. — As  Is  well  known  when  a  court  is  invested* 
with  the  exercise  of  a  discretionary  power  or  authority,  such  disrreiion, 
while  not  altogether  free  from  review  in  an  appellate  tribunal,  is  not  sub- 
ject to  such  review  to  the  same  extent  nor  in  the  same  sense  as  are  error-  of 
law.     On  the  oontrary  the  discretion  confided  to  the  court  is  not  reviewable 
en  appeal  or  otherwise  except  to  correct  what  might  properly  be  deemed  a> 
dear  and  manifest  abuse  thereof.     With  respect  to  proceedings  by  ceriiotarf 
there  is  no  doubt  that  the  fact  that  an  act  is  discretionary  and  that  in  th» 
exercise  of  the  discretioR,  judgment  must  be  employed,  does  not  prove  that, 
it  is  jndioial  and  therefore  subject  to  review:  PfopU  ▼.  WaUer,  68  N.  Y. 
403;  People  ▼.  Board  V  Commre.,  97  N.  Y.  37;  PeopU  ▼.  Kellp,  24  N.  Y. 
74;  and  even  when  the  act  Is  conceded   to  be  judicial  or  qttasi  judicial^ 
if  it  was  also  discretionary,  it  cannot  be  reviewed  or  set  aside  on  eertiorat% 
for  at  moat,  the  action  complained  of  is  a  mere  error  of  judgment,  and  not  • 
violation  of  any  established  rule  of  law,  statutory  or  otherwise:  Commieriom^ 
ere  v.  Kane^  2  Jones,  288;  Ketdium  v.  Sttperior  Ccmrt,  65  OaL  494;  Tiedi  v» 
Careteneen^  61  Iowa,  334;  SUUe  v.  Bueby,  44  N.  J.  Lb  627;  LieinffeUm  v. 
Bector  of  TtinUy  Church,  45  N.  J.  L.  230,  238. 

Qttealione  qf  Fad  are  rarely,  if  ever,  reviewable  upon  eer^orarL  Bveis 
where  this  writ  haa  the  effect  of  a  writ  of  error  or  appeal  and  brings  beforo* 
the  sui.erior  court  the  evidence  upon  which  the  action  or  judgment  of  the 
inferior  court  or  tribunal  was  based,  the  rules  spplicable  to  other  appellate 
proceedings  prevail,  and  the  decision  of  the  judge,  jury,  or  other  tribunal 
upon  any  question  of  fact  respectmg  which  the  evidence  was  conflicting  willi 
not  be  disturbed:  Bcuoeon  v.  McElvaine,  49  Mich.  194;  Tcwm  ^  Camden  v. 
Block,  65  Ala.  236.  "The  writ  of  eerHorari  lies  only  to  correct  errors  of 
law,  and  not  to  revise  the  decision  of  a  question  of  fact  upon  evidence  intro- 
duced at  the  hearing  in  the  inferior  court  or  to  examine  the  sufficiency  of 
the  evidence  to  support  the  finding,  unless  objection  was  taken  to  the  evi- 
dence for  incompetency  so  aa  to  raise  a  legal  question":  FormkiQton  eto>  Co, 
V.  County  Commre,,  112  Mass.  206,  212;  NighUngMe  caee,  11  Pick. 
168.  As  is  the  case  in  other  appellate  proceedings,  the  mere  arroneona 
reception  or  rejection  of  evidence  does  not  necessarily  entitle  a  complaining^ 
litigant  to  a  reversion  or  vacation  of  the  judgment,  but  the  whole  record 
will  be  examined,  and  if,  conaidered  as  a  whole,  it  does  not  appear  therefrons 
that  substantial  justice  was  not  done  him,  the  assailed  prooeeding  will  b* 
sustained,  though  some  errors  occurred  during  its  progress:  CM  v.  Lueae^ 
15  Pick.  1;  OUaeon  v.  Sloper,  24  Pick.  181.  **The  office  of  the  oommon  law 
certiorari  has  been  very  much  enlarged  by  the  later  decisiona  in  this  state, 
but  there  is  no  authority  holding  that  questions  of  fact  from  eonflicting  evi- 
dence or  conflicting  inferencea  which  may  be  drawn  from  facts  or  matters  of 
judgment  or  discretion  in  the  case  justifying  their  exercise  can  be  reviewed. 
Only  errors  of  law  affecting  materially  the  rights  of  the  parties  may  be  cor- 
rected and  the  evidence  may  be  examined  in  order  to  determine  whether 
there  is  any  competent  proof  to  justify  an  adjndioation  made**:  People  v. 
Board  of  Police,  69  N.  Y.  408,  411;  People  v.  Board  qf  Police  etc.,  39  N.  Y. 
606;  People  v.  Board  qf  Police  etc,  72  N.  Y.  417;  8taU  r.  Wkitfm^  54  Wis» 
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ISO.  It  is  a  fair  smniiiary  of  th«  dedtions  opMi  this  topic  to  say  that  in 
tiioM  atafees  in  which  the  oridonce  maj  ba  hronght  before  the  raperior  coort 
npon  cerihrturi  that  ooart  maj  examine  it»  not  for  the  parpoee  of  determin« 
iag  the  credibility  ol  witne»ee  or  the  weight  to  be  givea  oonflieting  teeti* 
many,  bnt  iolely  for  the  pnrpoee  of  determiniug  whether,  from  competent 
eridenee  before  it,  the  decision  of  the  inferior  eonrt  is  sustainable,  and,  if 
SQ^  snch  decision  cannot  be  set  aside  as  against  or  not  supported  by  the  evi« 
dcnee,  and,  on  the  other  hand,  if  there  was  no  competent  CTidence  tosnstaia 
each  decisioo,  it  mnst  be  annnlled:  SuUe  w,  Duluth,  58  Minn.  238;  99  Am. 
8t.  Bep.  605;  CaiUm  ▼.  SUrnberg,  38  Wis.  630;  Jaehton  ▼.  People,  9  Mich.  lll| 
77  Am.  Dec  491;  note  to  Duggen  t.  MeOruder,  12  Am.  Dec  633;  Keetian  t. 
Oboc/tota,  17  R.  I.  649;  Ommonwealik  r.  OUleepk^  146  Pa.  646;  SteUe  r. 
Ma^or  1/  Hndeon,  32  N.  J.  L.  366,  367;  Ctmower  r.  Davie,  48  N.  J.  Lb  112; 
8iaU  ▼.  Biil,  13  Ired.  373. 

Eatbinnc  BMenet-^The  Qwelkme  Muei  Ariee  an  the  Record,^Vo  qnestions 
esa  be  presented  for  roTiew  npon  eerihrari  other  than  (hose  which  arise  on 
the  record,  save  and  except  that  the  court  may  sometimes  hear  CTidence  in 
support  of  the  record  for  the  purpoee  of  showing  that  substantial  justice  has 
been  done^  or  that  for  some  reason  the  discretion  which  the  oourt  has  to 
deny  relief  by  this  writ  ought  to  be  exercised  and  the  petitioner  left  to  such 
other  means  of  reflress  as  he  may  have^  but  it  it  dear  in  the  abience  of 
statutory  authority,  that  the  record  cannot  be  contradicted  by  eztrinsia 
eridenoe,  and  that  the  petitioner's  cause  mnst  be  determined  on  the  recofd 
alone:  Rkhardeon  t.  Smith,  69  N.  H.  517;  Alexander  r.  Archer,  21  Ner.  22; 
North  ▼.  Joelm,  60  Mich.  024;  Matthewe  r.  Oteego  County,  48  Mich.  687;  I» 
re  MtCandkee  Turnpike  Road,  110  Pa.  8t  606;  Deer  ▼.  Commre.  of  Highway, 
100  m.  379;  Hfslop  t.  Finch,  99  III.  171;  Mhe  parte  Madieon  Tp.  Oo,,  62 
Ala.  98;  Camden  t.  Bloch,  65  Ala.  236;  Diau  t.  Brif^  23  Ark.  107;  Brown 
▼.  Bederte,  23  lU.  App.  461 ;  Commiseionere  o/  Highwaye  r,  Newbg,  84  IlL  App. 
378;  8tau  t.  New  Orleane  Judge,  36  La.  Ann.  977;  De  Pedrorenar,  Superior 
Court,  80  CaL  144;  Caae  ▼.  Freg,  24  Mich.  251;  Mendon  r.  Worceeier,  6 
Allen,  13;  Bradford  ▼.  Oothen,  57  Pa.  St.  496;  note  to  MorriU  ▼.  Mornll,  23 
Am.  St.  Rep^  108.  In  other  words,  the  record  imports  absolute  rerity 
when  the  proceeding  is  assailed  by  certiorari:  Note  to  Morrill  ▼.  MorriU  ^ 
Am.  St.  Rep.  106;  In  re  Dance,  2  N.  Dak.  184;  33  Am.  St  Rep.  768. 

There  may  be  embarrassment  in  determining  what  the  record  is,  and 
doubtless  the  statutes  in  many  of  the  states  have  enacted  conflicting  mlea 
upon  this  subject,  bnt  it  is  one  which  does  not  permit  of  any  extended 
examination  in  this  note.  If  the  court  to  which  the  writ  issues  is  a  court 
of  record,  there  can  be  but  little  difficulty  in  determining  what  documents 
or  other  papers  constitute  its  record;  and  those  only  can  be  considered, 
though  other  matters  are  disclosed  by  the  return.  If  the  evidence  reoeired 
has  not  been  preserred  in  such  a  manner  as  to  constitute  a  part  of  the  reoord 
in  the  lower  court,  it  must  be  excluded  from  consideration  in  the  superior 
court,  though  the  judge  or  some  other  officer  has  certified  to  it|  and  thus 
attempted  to  make  it  a  part  of  the  return  to  the  writ.  In  the  great  majority 
of  csises  in  w.hieh  redrees  is  sought  by  this  writ  it  is  directed  to  inferior 
rnnrts  or  tribunals  exercising  a  limited  or  summary  jurisdiction  haring  no 
record.  In  auch  cases  perhaps  the  most  usual  practice  is  to  require  such 
court  or  tribunal,  by  its  clerk  or  otherwise,  to  certify  the  proceedings 
taken  before  it  and  its  action  thereon,  as  well  as  to  furuish  copies  of  such 
-petitions  and  other  papers  as  have  been  presenteJ  to  it  and  made  a  basis  of 
its  right  to  act»  together  with  a  statement  of  its  rulings  upon  any  point  in 
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which  it  18  claimed  to  haTt  acted  erroneoaaly  to  the  prejudice  oK  ih*  appll* 
oant:  Farmington  etc  Co,  ▼.  Countjf  CommrM.,  112  Mass.  206. 

Id  a  few  of  the  states  the  remedy  by  eeriiarari  u  restricted  to  questions  of 
jurisdiction  only,  and  the  writ  must  be  denied  in  erery  case  unless  the  pro- 
ceeding, judgment,  or  order  sought  to  be  reviewed  or  some  part  of  it^  was 
beyond  the  jurisdiction  of  the  court  or  other  judicial  tribunal.  In  other 
words,  a  decision  upon  certiorari  in  faror  of  the  applicant  amounts  only  to  a 
judicial  declaration  that  some  action  taken  in  an  inferior  court  or  tribnnal 
was  absolutely  void,  and  therefore  might  have  been  disregarded  with  impu- 
nity, even  if  its  validity  had  never  been  assailed  by  this  writ:  Reagan  ▼.  JuO" 
tke'e  Court,  75  Gal.  254;  Weimmer  ▼.  Sutherland,  74  Gal.  341;  PhilUpe  v. 
Welch,  12  Kev.  168;  State  ▼.  Judge  qf  Tweniy-firU  Judicial  Dieirict,  45  La. 
Ann.  950;  State  ▼.  Koenig,  39  La.  Ann.  776;  State  ▼.  HUeff,  43  La.  Ann.  177. 
In  Wisconsin,  when  the  writ  issues  to  review  the  proceedings  of  a  court,  the 
only  question  examinable  ia  in  respect  to  its  jurisdiction,  but  "  it  is  other* 
wise  when  it  issues  to  review  the  proceedings  of  ofBoers  and  bodies  not  pro- 
ceeding according  to  the  course  of  the  common  law*':  State  v.  Circuit  Comi^ 
71  Wis.  595. 

Contempt  Caeee,  —The  rule  that  on  certiorari  no  question  can  be  considered 
but  the  jurisdiction  of  the  oonrt  is  almost  universally  applicable  to  proceed- 
ings seeking  to  assail  judgments  inflicting  punishment  fov  alleged  contempts 
of  court.  The  general  rule  is  that  these  judgments  are  not  subject  to  reyiew 
on  appeal  or  writ  of  error.  They  may,  however,  be  brought  before  a  superior 
court  by  certiorari:  Lindeay  v.  District  Court  qf  Clayton  County,  75  Iowa,  509; 
Xx  parte  Biyga,  64  N.  G.  202;  Young  v.  Camum,  2  Utah,  560;  Harrieony. 
State,  35  Ark.  458;  HummeVe  ca$e,  9  Watts,  416;  People  ▼.  Kelly,  24  N.  7. 
74;  but  the  court  does  not  inquire  whether  they  are  erroneons  merely,  but 
whether  they  are  void.  In  other  words,  the  only  question  is,  Had  the  court 
jurisdiction  to  render  the  judgment  assailed?  Vanvabry  v.  Staton,  88  Tenn. 
334;  StaU  v.  OaUoway,  5  Gold.  826;  98  Am.  Dec  404;  State  v.  Monroe,  41 
La.  Ann.  314;  note  to  MuUin  v.  People,  22  Am.  St  Rep.  420;  Maxwell  v. 
Jiivee,  1]  Nev.  213;  Bx  parte  Smith,  53  Gal.  204;  Pftillipe  v.  Welch,  12  Nev. 
158;  '76  Land  etc.  Co.  v.  Ff^sno  County  Superior  Court,  93  GaL  139.  The 
ease  must,  therefore,  be  heard  upon  the^  record  alone,  but  if  it  appears 
therefrom  that  the  acts  of  which  the  applicant  was  found  guilty  were  law- 
ful and  proper  under  the  circumstances,  and  could  not  constitute  a  contempt 
of  court,  or  that  the  punishment  inflicted  was  in  excess  of  that  which  the 
court  had  power  to  impose,  then  the  judgment  may  be  annulled:  In  r$ 
MacKnight,  11  Mont.  126;  28  Am.  St.  Rep.  451;  In  re  Shoriridge,  99  Gat 
526;  37  Am.  St.  Rep.  78.  In  a  few  of  the  states  certiorari  to  a  judgment 
punishing  an  alleged  contempt  of  court  is  not  restricted  to  mere  queatious 
of  jurisdiction,  but  may  review  errors  of  law  appearing  from  the  record:  & 
parte  Bigge,  64  N.  G.  202;  Commonwealth  v.  Newton,  1  Grant  Gas.  453;  Dun- 
ham v.  State,  6  Iowa,  254;  or  grant  a  reversal  for  a  clear  abuse  of  disore* 
tion:  Harrieon  v.  State,  35  Ark.  458. 

What  Questione  are  JudidaL — As  already  suggested,  the  authorities  agree 
that  oertiorari  does  not  lie  to  review  or  annul  any  judgment  or  proceeding 
which  is  not  judicial  in  its  nature,  but  with  respect  to  various  proceedings 
there  is  room  for  great  difference  of  opinion  as  to  whether  they  are  judicial 
or  not  If  they  are  either  legislative  or  executive,  they  are  beyond  the  reach 
of  this  writ:  People  t.  St.  La»nrenee  County  Superior  Court,  25  Hnn,  131; 
J?e  Wilaon,  32  Minn.  145;  Spring  VaUey  Water  Worke  v.  Bryamt^  52  GaL  132;. 
lake  V.  Newton^  54  Iowa,  586.    While  the  functions  of  the  three  great  depart- 
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nente  oi  goTermnoni  are  in  movt  retpecU  tuiBoiontljr  diislmilar  to  tiwM 
coof usion  M  to  the  dotiaa  and  powere  Testing  npon  each,  it  mntt  be  ooofeeeed 
that  there  are  dntioe  which  are  ordinarily  eommittod  to  the  legialatiro  or 
czecutiTe  departmenta  that  might  properly  be  eommittod  to  the  Jadicial* 
and  ibero  are  anbordinate  tribunals  which  may  bo  anthoriaed  to  perform 
both  legialatiye  and  judicial  fnnctions,  and,  as  to  an  act  of  a  tribunal  possess 
ini;  both  legislatiTe  and  judicial  functions,  it  may  not  be  possible  to  formulate 
any  test  of  general  acceptability  by  which  to  determine  when  the  action  ia 
judicial,  and  therefore  rcTiewable  on  certiorari,  or  is  legislatiTe,  and  there- 
fore beyond  the  snpenrising  power  or  control  of  the  courts.    Thus  the  power 
to  remove  officers  is  ordinarily  dsTolved  upon  the  executive,  and  when  such 
is  the  caae  is  properly  classed  as  an  ezecntiTc  function.      The  power  of 
granting  diToroes,  authorising  the  sale  of  the  property  of  infants  or  insane 
persons,  or  the  adoption  and  legitimation  of  obildron,  and  the  like^  may  bo 
exercised  by  the  legislature  without  any  judicial  inquiry  or  determination 
aa  to  the  necessity  or  propriety  of  the  divorce,  sale,  adoption,  or  legitimation^ 
and  when  such  ia  the  case  is  doubtless  a  legislative  power.    If,  on  the  other 
hand,  some  law  directs  that  officers  may  be  removed  for  cause,  or  that  the 
lands  of  infants  or  insane  persons  shall  be  sold  when  necessary  for  their  sup« 
port  or  education,  or  to  otherwise  promote  their  interests,  or  that  children 
may  be  adopted  when  their  welfare  will  be  advanced  thereby,  and  if  the  law 
further  provides  that  some  court,  tribunal,  or  person  shall  havs  power  to 
decide  these  questions,  and  that  such  decision  shall  not  be  given  until  the 
party  to  be  affected  thereby  has  had  notice  of  the  proposed  proceeding  and 
an  opportunity  to  be  heard  with  respect  thereto^  then  it  seems  to  us  that 
the  examination,  hearing,  and  decision  to  be  thereon  made  are  judicial  in 
character  and  consequsnoe,  and  therefore  subject  to  annulment,  and  to  some 
extent,  to  review  by  the  superior  courts.    This  view,  as  we  understand  it, 
is  sustained  by  the  decisions  in  State  v.  Oraham,  60  Wis.  896;  People  r,  Jones, 
112  K.  T.  608;  and  also  by  the  following  language  from  the  opinion  of  the 
court  in  Home  Ins,  Co*  v.  Flinty  13  Minn.  247 1  "A  judicial  investigation 
proceeds  after  notice  and  eventuates  in  a  judgment  which  is  the  final  deter- 
mination of  the  rights  of  the  parties  unless  reversed  by  an  appellate  tribunal. 
The  necessity  of  notice  in  the  inception  and  the  condnsive  character  of  the 
determination  are  perhapa  as  good  a  test  as  any  other  as  to  whst  proceedings 
are  judicial" 

In  the  principal  case  the  subject  matter  of  the  action  by  the  board  of 
supervisors  related  to  the  opening  and  extending  of  a  public  street,  and 
there  is  no  doubt  that  the  legislature  might  have  directly  authorised  such 
opening  and  extension,  or  have  delegated  the  duty  or  power  to  authorise  it 
to  a  subordinate  legislative  body,  and  without  requiring  it  to  have  given 
any  person  aiieoted  any  hearing  whatever.  In  either  events  the  action 
would  have  been  legislative  in  character,  snd  not  reviewable  on  certiorari, 
Bot  what  the  law  under  consideration  actually  did  was  to  require  the  super* 
visors  to  give  notice  of  their  intention  to  proceed  and  to  accord  a  hearing  to 
any  or  all  peraona  interested,  and  it  could  not  aeriously  be  contended  thai 
any  action  taken  without  giving  thia  notice  would  be  of  any  validity  what- 
ever. Furthermore,  the  final  action  of  the  supervisors  under  the  statute  in 
question  fixed  the  amount  ohnrgeable  against  each  parcel  of  realty  for  the 
expenses  of  the  proposed  improvement;  and  this  the  legislature  could  not 
directly  do.  Our  contention  is,  that  an  action  is  necessarily  judicial  if  the 
parties  to  be  affected  thereby  have  a  right  both  to  notice  of  the  proceeding 
and  to  a  hearing  in  opposition  to  it»  before  some  tribunal  which  ia  not  other. 
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wise  aathorisad  to  proceed,  etpeciallj  if  the  resnlt  of  sneh  aetioa  It  to 
ettablish  a  liability  againat  penoa  or  property;  and  if  ancb  eontention  is 
well  founded,  the  coart  was  miataken  in  ao  far  at  it  affirmed  thai  the  pro- 
ceeding was  purely  legislative,  and  therefore  not  reviewable  on  cu-UorarL 
The  opinion,  Uken  as  a  whole,  is  difficult  to  understand;  for,  while  it 
asserts  that  the  action  of  the  board  of  anpervisora  was  legislative^  and  not 
reviewable  by  the  courts  it  dwells  upon  the  faot  that  the  notice  given  was 
such  as  was  prescribed  by  statata,  and  was  sufficient  to  oonstitnte  dne  pro- 
cess of  law  in  the  class  of  caaes  to  which  it  was  applied,  and  what  the  conri 
might  have  meant  to  affirm  may  have  been  that  jnriadiction  being  acquired 
in  the  mode  prescribed  by  law,  the  subsequent  determination  as  to  the  pro- 
priety of  proceeding  with  the  contemplated  improvement,  and  the  deslg« 
nation  of  the  boundaries  of  the  district  to  be  chargeable  therefor^  ware 
legislative  in  character,  and  therefore  not  subject  to  review. 

When  an  act  is  sought  to  be  reviewed  on  certiurari,  and  ia  claimed  io  ba 
exempt  from  such  review  because  it  is  of  a  legislative,  or,  at  le«st»  that  it  ia 
not  of  a  judicial,  character,  resort  is  frequently  had  to  definitions  formulated 
for  the  purpose  of  creating  some  test  by  which  this  vexed  question  can  ba 
determined.  Of  these  definitions,  perhaps,  none  is  moro  tens  and  satisfao* 
tory  than  the  following  by  Judge  Fiold:  "The  distinction  between  a  legis- 
lative act  and  a  judicial  act  is  well  defined.  The  one  determines  what  th« 
law  is,  and  what  the  rights  of  the  parties  are,  with  reference  to  transactiooa 
already  had;  the  other  prescribes  what  the  law  should  be  in  future  cases  aria- 
ing  out  of  it.  Wherever  an  act  undertakea  to  determine  a  queatioft  of  right 
or  obligation,  or  of  property,  as  the  foundation  upon  which  it  prooaedi» 
such  act  is  to  that  extent  a  judicial  one,  and  not  the  proper  exeroiBe  of  Isgia- 
lative  functions":  Sinking  Fund  ca»e§,  99  U.  S.  761. 

Boards  qf  SttpervUors  and  Comnum  OomneiU  qf  Municipalkie9.—Tht  chief 
contention  respecting  the  office  of  the  writ  of  cerihrttri  has  ariaen  when  it 
was  sought  as  a  means  of  reviewing  or  annulling  the  prooaadinga  of  tlia 
common  councils  of  towns  or  cities,  or  of  the  boards  of  supervisors  and  liko 
tribunals  exercising  legislative,  administrative,  and  judicial  funetiona  in 
the  government  of  counties.  We  do  not  doubt  that  there  are  indefensible 
decisions  on  both  sides  of  this  question;  some  that  have  sustained  the  writ 
when  the  act  reviewed  was  clearly  administrative  or  legislative  in  charaoter 
and  consequence,  involving  neither  judicial  inquiry  nor  decision;  and  others, 
like  the  principal  case,  that  have  questioned  the  writ  when  the  proceeding  waa 
required  to  be  instituted  by  notice  to  all  the  parties  to  be  affected  thereby 
who  were  entitled  to  be  heard  in  opposition  thereto,  and  in  the  event  of 
such  opposition  being  overruled,  a  charge  was  imposed  upon  their  property 
as  the  ultimate  result  of  the  proceeding,  and  the  preciae  amount  due  from 
each  parcel  so  fixed  that  it  could  not  be  the  subject  of  further  inquiry,  judi- 
cial or  otherwise.  If  an  ordinance  enacted  or  an  act  done  by^  such  a  board 
is  one  which  the  legislature  might  have  enacted  or  done  directly  without 
any  judicial  or  quasi  judicial  inquiry  or  determination,  then  it  is  not  judicial 
in  character,  and  not  reviewable  on  certiorari,  unless,  perhaps,  when  the 
legislature  has  expressly  or  impliedly  prescribed  that  some  investigation  shall 
be  conducted,  and  some  determination  made,  and  aecured  to  the  partiea 
interested  a  right  to  be  heard  before  the  determination  shall  be  made. 
Hence  the  courts  will  not  review  the  action  of  a  l)oard  of  supervisors  in 
adopting  a  resolution  providing  for  the  repair  of  certain  public  highways: 
Pt!0)»lev.  Qufetii  County  Superior  Court,  131  N.  Y.  468;  or  consenting  to  or  ooo- 
tractiiig  fur  the  construction  of  a  bridge:  People  v.  New  York  Fork  Oommrt., 
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V  N.  Y.  37.  So  an  enaetmeiit  of  an  ordinaooe  of  a  legitUtiTO  ebaractor, 
thovgb  iti  operation,  if  valid,  maj  afEect  prirata  interaata,  cannot  ba  aa- 
janlled  by  eeriiorari:  Itie  ▼.  Newton^  M  Iowa,  686;  In  ft  WUmm^  S2  Minn. 
145;  Spnmg  VaUty  Water  Worki  ▼.  Bryomt,  62  Cat  182. 

One  of  tb«  fniietiona  of  boarda  of  tha  chanotar  bora  undar  eonaidan* 

tioo  ia  oonaidering,  allowing,  and  rajoctiog  claima  loada  againat  a  eity  and 

-coADty,  and  tba  allowance  of  a  claim  generally  eatabliabea  ite  validity.    If 

the  board  ezeretsea  a  diecretion,  or  ia  to  draw  conclnaiona  from  oonilicting 

•evidence,  the  initancea  in  whicb  ita  action  can  ba  reviewed  mnat  ba  nra. 

Xn  atates  like  California,  where  eertkfrari  cannot  iaane  except  when  there  ia  a 

vant  of  jariadiction,  it  ia  evident  that  the  aotion  of  the  board  in  allowing  a 

«Uiim  cannot  be  reviewed  on  the  gronnd  that  anch  daim  waa  illegal,  or 

thnt  the  board  otherwiae  came  to  an  erroneona  oonclnaion  reape^ting  the 

«Uim,  provided  it  had  the  right  to  act  at  all:  Andrew  v.  PraU^  44  CaL 

309.      In  other  atatea  the  aatboritiea  indicate  that  if  the  action  ia  one 

which  the  board  had  no  right  to  take,  aa  where  it  rejeota  a  olaim  which  ita 

imperative  duty  reqnirea  it  to  allow  {People  v.  8upervuor$,  61  N.  T.  442),  or 

allowa  a  claim  which  cannot  constitnte  a  charge  againat  the  city  or  ooanty 

i^Ptopie  V.  JK  Dofxido,  8  Oal.  68),  certiorari  ia  a  proper  ramedy. 

Proceedinga  for  laying  ont^  widening,  or  extending  pnbUo  highwaya  and 
Attempting  to  create  charges  againat  private  pereona  or  property  for  anch  an 
inaprovement  have,  contrary  to  the  mling  in  the  principal  oaae,  baan  almoal 
nniveraally  regarded  aa  anbject  to  certiorari^  at  least  in  those  caaas  in  which 
the  persons  to  be  benefited  or  prejudiced  thereby  had  a  right  to  a  notice 
and  hearing,  either  aa  to  the  ad  visibility  of  the  contemplated  impxovemanth 
or  to  the  amount  of  ohargea  which  should  be  aasesaed  against  persona  or 
property  for  the  payment  thereof:  Keyt  v.  Marm  County,  42  CttL  262;  State 
▼.  Aghland,  71  Wis.  602;   Faust  v.  HuntsviUe,  &3  Ala.  279;  PeopU  v.  Mayor 
4^  Brookiyn,  9  Barb.  635;  HaU  v.  PrttU,  88  Mich.  168;  DeUtiek  v.  Biahop^ 
TowtufOp,  6  Hi.  App.  70;  Goodwin  v.  HaUowdl,  12  Me.  271;  Thompeom  v. 
Multnomah  County,  2  Or.  34;   Wilson  v.  SeaUle,  2  Wash.  643;  Matter  qf  Carl- 
ton Street,  20  Wend.  687;  Parks  v.  Boston,  8  Pick.  218;  19  Am.  Dec  322; 
Stone  V.  Boston,  2  Met.  220;  except  when  the  statute  has  given  some  other 
remedy,  and  in  effect  made  it  conclusive:  People  v.  Myers^  135  N.  T.  466. 

If,  on  the  other  hand,  the  proceeding  ia  one  which  is  ministerial,  and  in 
which  no  person  haa  a  right  to  be  heard,  it  is  very  rarely  reviewable  on  ecT' 
thrarL'  Attorney  Qeneral  v.  Northampton,  143  Mass.  689,  aa  in  the  rejecting 
of  a  bid  for  public  work  required  to  be  let  to  the  lowest  bidder:  Townsend 
V.  ()opeiaind,  66  Cal.  612;  or  vacating  an  order  directing  an  assessment  to  ba 
made  in  a  reclamation  district:  BixUr  v.  Sacramento  County,  69  Cal.  698.  In 
New  Jersey,  however,  the  writ  seems  to  ba  awarded  irrespective  of  the  ques- 
tion whether  the  action  of  the  municipal  board  is  judicial  or  uot,  if  the  appli* 
cant  can  show  that  he  is  prejudiced  thereby:  State  v.  Bobbins,  64  N.  J.  K 
666;  Camden  v.  MvUfordj  26  N.  J.  L.  49;  Mowery  v.  Camden,  49  N.  J.  L.  106; 
nod  in  Maine  it  has  been  held  that  if  county  commissioners  order  an  abate- 
ment of  taxea  without  jurisdiction  to  do  ao,  the  writ  ia  a  proper  remedy  to 
aonnl  their  action:  Fairfield  v.  Commisnoners,  66  Me.  385. 

The  decision  in  Williams  v.  Board  of  Supervisors,  66  Cal.-  160,  though 
extremely  brief,  is  apparently  in  full  harmony  with  that  in  the  principal 
•case.  By  the  statute  of  California,  penona  owning  swamp  or  overflowed 
landa  are  permitted  to  make  an  application,  in  writing,  to  the  board  of 
supervisors  of  the  county  in  which  such  lands  are  situate  for  the  formation 
of  a  redaniation  district^  and  such  board,  after  giving  notice  of  the  time  and 
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place  of  licnring,  aro  authorized  to  hear  the  petitioD,  and  if  they  find  thai- 
€!ie  lutids  are  swamp  and  overflowed,  and  subject  to  one  mode  of  reclama- 
tion, may  approve  the  petition,  and  thereby  form  a  reclamation  district. 
The  result  of  this  approval  is,  in  effect,  an  adjudication  that  the  lauds  are 
of  the  character  designated  in  the  petition,  and  that  it  is  proper  to  include 
them  in  the  proposed  district.  In  subsequent  proceedings  to  collect  assess- 
ments and  the  like,  the  landholders  appear  to  be  concluded  by  the  action  of 
the  supervisors  from  denying  that  the  lands  are  swamp  and  overflowed,  and 
subject  to  the  imposition  of  charges  for  the  reclamation;  and  yet^  though  it 
was  claimed  that  a  petition  which  had  been  approved  was  entirely  wanting 
in  the  requisite  jurisdictional  averments,  and  the  approval  was  therefore 
assailed  on  eeriiorari,  it  was  said,  in  reversing  the  judgment  granting  such 
writ,  that  *'  the  order  of  the  board  of  supervisors  creating  a  district  for  the 
reclamation  of  swamp  lands  is  an  act  of  legislation  in  the  exercise  of  the 
taxing  or  police  powers  of  the  state,  which  is  not  subject  to  certioran^*:  WiU^ 
iams  V.  Board  of  Sttperviaon,  65  Cal.  160. 

In  some  of  the  decisions  the  very  remarkable  view  is  taken  of  the  proceed- 
ings of  local  boards  which  are  entirely  beyond  their  power,  and  it  is  claimed 
that  because  such  proceedings  are  absolutely  and  under  all  circumstancee 
nnauthorixed,  and  therefore  void,  that  they  cannot  be  annulled  by  certiorari,' 
State  V.  Lamberton,  37  Minn.  362;  Locke  v.  Selectmen,  122  Mass.  290;  StaU  v. 
Mayor  qf  8L  Paul,  34  Minn.  250;  whereas,  it  seems  to  us,  that  they  const i» 
tute  a  class  of  cases  in  which  the  remedy  by  certiorari  is  especially  proper. 
These  decisions  are  in  apparent  conflict  with  that  in  the  principal  case, 
wherein  the  writ  was  sustained,  not  because  the  acts  which  the  board  were 
authorized  to  do  were  judicial,  but  because,  being  legislative  only,  the  board 
was  not  authorized  to  use  in  respect  to  them  language  which  was  judicial  in 
form.  That  part  of  the  decision  amounts  to  a  determination  that  the  writ 
of  certiorari  may  be  employed  as  a  means  of  protection  against  the  improper 
use  of  judicial  language.  If,  as  the  court  held,  the  board  of  supervisors  was,, 
as  to  the  proceedings  in  question,  not  a  judicial,  but  a  legislative  body,  and, 
therefore,  not  subject  to  control  by  the  courts,  we  cannot  understand  how 
they  transformed  themselves  into^  judicial  lH>dy  and  rendered  their  pro- 
ceedings judicial  merely  by  the  employment  of  language  which  is  appropri- 
ate  only  to  judicial  action.  To  illustrate:  If  the  legislature  of  a  state,  in  a 
statute  enacted  by  it,  purported  to  order,  adjudge,  and  decree,  would  such 
statute,  or  any  part  of  it,  be  subject  to  anuuhneut  by  cej-tiorari  because  of 
the  employment  of  such  language  ? 

There  are  several  early  cases  in  California  in  which  writs  of  eertiorafi  were 
sustained,  though  the  boards  to  annul  whose  action  they  issued  were  appar- 
ently exercising  functions  as  clearly  legislative  or  administrative  as  those 
involved  in  the  principal  case.  Thus  the  writ  was  maintained  to  annul  the 
action  of  the  board  of  supervisors  in  rejecting  an  oflScial  bond  for  a  reason  it 
was  not  authorized  to  consider:  Millei'v,  Superviaor,  25  Cal.  9'^:  in  granting 
a  ferry  license  without  giving  the  notice  prescribed  by  law:  Murnty  v. 
Superviwr»,  23  Cal.  492;  or  letting  the  county  printing  without  any  notice 
of  their  intention  to  do  so,  when  the  statute  required  such  notice  to  be  given: 
Maxwell  v.  SupeiTisors,  53  Oal.  389;  and  in  enacting  an  ordinance,  without 
authority  of  law,  creating  the  office  of  assistant  clerk  of  the  board,  and  rais- 
ing the  salaries  of  certain  other  officers  of  the  county:  Robinwn  v.  Sftj>ervi«n^ 
qf  Sacramento  County,  16  Cal.  208,  in  which  the  court  reviewed  the  authori- 
ties then  existing  upon  the  subject,  and  expressed  its  conclusions  in  the  fill- 
ing language:  "The  only  difficulty  we  have  experienced  in  the  cas*%  is  the 
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teebnical  qvwtioii  of  ilM  remedy  selected  by  the  relators.     It  is  argued  f»r 
ike  defendants  tbal  certiorari  will  not  lie  in  such  a  cast*;  tliat  tbit  writ  is 
liw^ifaMJ  to  a  review  of  judicial  actions  and  proceedings  by  tbe  inferior  tri- 
bonala,  and  that  this  ordinance  ia  a  legislative  act,  and  not  of  a  jadicial 
BAtnre.     We  were  strongly  inclined,  on  the  argument^  to  this  view,  bat  a 
further  examination  has  led  ns  to  abandon  it.     When  the  term  "Judicial** 
is  applied  to  the  action  of  these  boanls,  it  is  not  to  be  received  in  the 
■eoae  nsnally  applied  to  conrts  of  justice.     Thus,  Judge  Bronson  speaks, 
in  ^«pervMors  He,  v.  Brigffs,  2  Denio,  26,  of  the  settlement  and  allowance 
«f  aa  account  by  the  board  aa  an  adjudication  of  the  matter  by  a  proper 
tribanal,  and  therefore  conclusive:  See,  also.  People  v.  8upenHsor$t  9  Wend. 
608.     So  in  GUkftpie  v.  Broas,  23  Barb.  378.     In  PeopU  r.  Mayor  rf  New 
Tork^  5  Barb.  45,  the  court  say,  there  can  be  no  doubt  that  a  ceriiorari 
will  lie  to  review  the  judicial  acta  of  municipal  corporations.    That  was 
admitted  in  the  case  of  In  re  Mouni  Morrie  Square,  2  Hill,  14,  cited  by 
the  defendant's  counsel,  and  is  in  conformity  with  the  decisions  of  the 
late  supreme  court  in  several  antecedent  cases:  Elmendorf  ▼.   Mayor  of 
New  York,  26  Wend.  693;  Le  Boy  v.  Mayor  of  New  York,  20  John.  430; 
II   Am.  Dee.   289.     The    authorities    are    equally  clear  that   if    the  act 
complained    of    is  simply   ministerial  it  cannot   ordinarily  be    reviewed 
€11  eerHorarL    Such  was  the  ordinance  of  the  common  council  for  the 
eonstmction  of  the  sewer  in  question.    That  was  a  simple  exercise  of 
their  ministerial,  or,  if  I  may  use  the  expression,  legislative,  power.    That» 
if  authorised  by  their  charter,  which  it  clearly  was,  resolved  itself  into  a 
question  of  expediency,  solely  for  their  consideration,  and  which  cannot  be 
reviewed  here.     But  although  the  ordinance  itself  cannot,  I  think,  be  an- 
nulled by  this  court,  yet  it  is  competent  for  ns,  in  a  proper  case,  to  vacate 
the  assessment  of  the  common  council  in  aflSrming  those  proceedingA,  an 
they  then  acted  in  a  judicial  capacity.    That  may  be,  although  they  do  not 
oonstitnte  an  ordinary  judicial  tribunaL     It  is  sufficient  if  they  are  invested 
by  the  legislature  with  power  to  decide  on  the  property  or  rights  of  tlie 
citisen.     In  making  their  decision  they  act  judicially,  whatever  may  be 
their  public  character.    The  defendants  are  authorized  by  the  statute 
(2  Rev.  Laws  of  1813,  sea  176)  to  ratify  the  estimate  and  assessment  when 
made  and  reported  to  them  by  the  oommissioners,  and  then  the  same  be- 
came binding  and  conclusive  upon  the  owners  and  occupants  of,  and  coii^ti- 
tnte  a  lien  npon,  the  lots  on  which  the  assessments  are  made.     In  ratifying 
these  proceedings  of  the  commissioners  the  defendants  unquestionably  act 
judicially.     It  is  not  simply  the  performance  of  an  act  of  their  own,  but  it 
is  reviewing  and  deciding  upon  the  conduct  of  others.     The  justices  of  tliia 
court  in  passing  upon  the  proceedings  of  the  oommissioners,  in  street  cases, 
exercise  a  similar  power;  and  it  has  been  frequently  decided  that  their  acts 
in  such  cases  may  be  reviewed  on  certiorari.     And  if,  in  this  case,  the  de- 
fendants  have  committed  a  mistske  in  confirming  acts  not  authorized  by  the 
statute,  whereby  the  rights  of  tiie  citizen  are  prejudiced,  their  error  may  be 
corrected  by  this  court.     It  would  be  intolerabfe  to  allow  these  corporntions 
to  proceed  in  tbe  exercise  of  their  numorous,  and  some  of  their  arlntrary. 
powers    without  some  corrective.     It  is  true  that  where  tlieir  nets  ar.i 
simply  void  the  law  will  aflfor^l  a  renietly;  but  there  are  many  cases  u  here 
their  acts  would  not  be  wholly  nugatory,  and  yet  they  miglit  be  very  op. 
prsssive;  such,  for  instanoe,  as  adopting  a  wrong  principle  relative  to  assesa- 
nents,  by  which  a  citizen  might  be  subjected  to  a  tax,  who  onght  not  to  be 
taxed  at  alL    There  ean  be  no  doubt  that  if  the  estimate  and  assessment 
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were  tnbstantially  erroneous,  and  ODght  not  to  hare  been  ratified  by  tha 
common  conncil,  they  may  be  vacated  by  this  court.  In  OilkapU  ▼.  Broas^ 
23  Barb.  378,  it  was  held  that  ohanoery  would  not  interpose  where  the 
supervisors  had  no  power  to  select  a  site  for  a  certain  building,  and  whera 
certain  orders  were  issued  without  authority,  but  that  eertkrari  was  a 
proper  remedy.  In  WiULy  v.  Waahbum^  16  Johns.  49,  it  was  decided  thai 
the  appointment  of  a  constable  by  justices  of  the  sessions  was  a  judicial 
act,  revisable  by  ceii>ioraTi,  People  v.  Superviton  of  El  Dorado  CotuUy,  8 
CaL  68,  IS  closely  analogous  to  this  in  principle.  There  the  board  of  super- 
visors ^Jlowed  the  county  recorder  seventy-five  cents  each  for  drawing  oer* 
tain  warrants.  This  court  held  that  certiorari  was  the  proper  remedy.  On 
looking  into  the  ordinance  brought  up  it  will  be  seen  that  the  board  under* 
took  to  appropriate  in  favor  of  third  parties  money  of  the  treasury  for 
certain  services  to  be  rendered,  and  that  the  ordinance  directs  the  issuance 
of  warrants  for  this  purpose.  This  is  equivalent  to  an  auditing  and  allow- 
ing of  a  claim  to  this  extent  on  the  treasury,  and  involves  the  same  exercise 
of  judicial  power  as  the  case  last  referred  to.  In  other  words  the  board 
pass  upon  and  decide  upon  the  right  to  appropriate  and  allow  this  claim* 
and  adjudge  it  to  be  disbursed.  We  do  not  see  that  this  act  does  not  par* 
take  of  the  nature  of  a  contract  with  the  binding  force  of  an  appropriation 
to  meet  it.  Such  a  claim  is  not  in  principle  different  from  an  allowance  or 
settlement  of  a  claim  or  pretended  claim,  which  is  brought,  it  seems,  within 
the  power  of  the  courts  to  review  on  certiorari^  when  made  without  lagnl 
authority.** 

Various  Local  Boardt,  —  When  we  oome  to  the  decisions  respecting  the 
application  of  certiorari  to  proceedings  of  other  inferior  boards  exercising  au 
authority  which  is  generally  legislative  or  ministerial,  but  sometimes  judi- 
cial, we  shall  find  the  same  oonfiict  of  opinion  that  has  arisen  regarding 
boards  of  supervisors.  Thus,  where  school  boards  are  authorised  to  take 
proceedings  for  the  division  or  eonsolidation  of  school  districts,  or  the 
adoption  of  text-books,  and  the  like,  there  is  no  doubt  that  for  mere  irrego* 
larity  in  the  proceedings  not  affecting  the  jurisdiction  there  is  no  redress  bj 
certiorari:  Donough  v.  Dewey,  82  Mich.  809;  but  where  there  is  no  authority 
to  proceed  without  notice,  and  it  is  not  given,  or  no  authority  to  proceed  at 
all  in  a  particular  case,  eerliorari  will  generally  be  sustained:  Milierv,  Sckooi 
Trusteee^  88  IlL  26;  8taU  v.  Oraham,  60  Wis.  395;  State  v.  iVhitford.  54 
Wis.  150.  Where  a  sfate.board  of  education  ordered  a  change  in  text-books 
previously  adopted,  such  order  was  annulled  by  oerciorori,  because  the  stat- 
ute required  such  change  to  be  preceded  by  notice,  and  such  notice  had  not 
been  given,'  the  court  saying:  "The  authority  of  the  board  to  effeot  a 
change  was  thereby  made  dependent  upon  giving  the  prescribed  notion,  and 
its  exercise  was  forbidden  except  after  such  notice  waa  given**)  People  v. 
Boated  of  EilucatiOB,  49  Gal.  684.  But  where  a  similar  question  waa  subse- 
quently presented  to  the  same  court  respecting  tbe  action  of  a  local  board  of 
education,  the  court,  without  overruling  or  otherwise  noticing  the  prior 
decision,  declared  the  action  of  such  board  legislative,  and  therefore  not 
subject  to  review.  '*  The  board,'*  said  the  oourt,  '* acted  upon  the  proposi« 
tion  before  it  as  one  of  policy  and  expediency,  aiming  to  adopt  that  whioh» 
in  its  judgment,  would  be  best  for  the  constituency  which  it  represented. 
Its  action  was,  then,  political  and  legislative,  and  waa  in  no  proper  sense 
Judicial  in  its  character.  It  is  conceded  that  the  board  exercised  ita  judg- 
ment in  the  action  which  it  took,  but  this  it  was  called  to  do  in  the  exeroiae 
of  legislative  functions.    It  is  apparent  that  the  exercise  of  judgment  is  not 
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ikm  criterioD  by  which  thU  proceeding  must  be  Tiewed  to  detemine  Ito 
ebsiacter.  To  ronder  it  the  ezeroiee  of  »  jndioial  fanotion,  its  judgment 
Btoat  not  in  »  mntter  which  is  jndioial  in  the  sense  above  indioated  "  s  FmtpU 
▼.  OaklaMd  Board.  M  CsL  S7fi. 

Tbongh  it  wns  held  in  WOUamB  r.  Suprnwiton,  85  CsL  IdO,  that  proceed- 
inga  to  form  a  redamation  distriot  are  legislative  and  not  subject  to  oerUo^ 
rari,  we  apprehend  that  this  decision  is  in  opposition  both  to  reason  and  to 
anthoritj,  and  Uiat  if  any  tribunal  which  is  anthoriied  to  create,  enlarge,  or 
change  the  bonndaries  of  a  drainage  or  reclamation  district  nnder  oertain 
ctrcnmatanoee  only  proceeds  to  act  nnder  other  ciroomstances,  and  this  fact 
appears  by  the  record,  eerihrari  will  Ue»  especially  if  the  result  of  the  action 
is  a  determination  of  some  question  of  fact  which  the  parties  interested 
are  thereby  precluded  from  controverting  in  some  subsequent  prooeedingi 
Ifmli  ▼.  Ziaitf  62  Mich.  540.    This  question  was  more  carefully  oonsidsred  in 
CammiMMmen  i^Dntmag^  Didrki  v.  Orj^n,  134  111.  330,  than  elsewhere,  in 
which  the  court  said:  **The  general  rule  seems  to  be  that  this  writ  lies  only 
to  inlsrior  tribunals  and  officers  exercising  judicial  functions,  and  the  act  to 
be  reviewed  must  be  judicial  in  its  nature,  snd  not  miniiterial  or  legislative. 
Bat  it  in  not  essential  that  the  proceedings  should  be  strictly  and  technicsllv 
judicial  in  the  sense  in  which  that  word  is  used  when  applied  to  courts  elf 
jnslice.     It  is  sufficient  if  they  are  what  is  sometioies  termed  '*giftisj  judi- 
cial.*'   The  body  or  officers  acting  need  not  constitute  a  court  of  justice  in 
the  ordinary  sense.    If  they  are  invested  by  the  legislature  with  the  power 
to  decide  en  the  property  righto  of  others  they  act  judicially  in  making 
their  decision,  whatever  maybe  their  public  character.  .  •  •  •  The  proceeding 
by  which  the  boundaries  of  the  drainage  district  in  question  were  enlarged 
by  the  drain  commianonen  were,  at  least  in  most  of  their  important  features, 
j ndicial  in  their  character.    The  commissioners  were  required  to  ascertain  and 
determine  from  evidence  whether  the  requisite  number  of  adult  owners  of 
land  in  the  district  bad  signed  the  petition  for  the  annexation  of  the  adjacent 
lands,  and  whether  the  signers  were  the  owners  of  the  requisite  proportion  of 
lands  embraced  within  the  district.   They  were  also  required  to  ascertain  and 
determine  from  evidence  whether  the  lands  sought  to  be  annexed  to  the 
district  were  involved  in  the  same  system  of  drainsge^  and  required  for  out- 
lets the  drains  of  the  district.    When  these  facts  were  determined  judicially, 
and  not  till  then,  were  the  commissioners  anthoriied  by  statute  to  inter 
their  order  annexing  sudi  lands.    From  their  decision  no  appeal  was  given, 
nor  were  any  other  means  provided  by  the  statute  for  reviewing  their  pro- 
eeedings.    In  every  point  of  view,  then,  the  act  comes  within  the  class  of 
oases  where  etrUorari  is  the  preecribed  remedy."    In  a  number  of  cassa 
in  Minnesota,  however,  the  courts  of  that  state  have  determined  that  pro* 
eeedings  of  the  county  commissioners  dividing  a  town  were  essentially  legis* 
tive  in  character,  and  therefore  not  subjeot  to  review  by  certiorari:  Moede  v. 
6'Uam$  Couniy,  43  Minn.   812;    ChrSatM  v.  ffefmejrim  Oounty,  41   Minn. 
142;    Lemons  v.  J>odffe  OomOif,  30  Minn.  385.     It  may  be  said  of  these 
latter  cases,  however,  that  the  result  of  the  action  taken  by  the  county 
commissioners  could  not  affect   private   rights,   or  constitate  a  deciiiou 
respecting  issues  in  which  private  persons  were  interested  to  the  same 
extent  as  the  decision  of  a  board  organising  lands  into  a  drainage  or 
reclamation  district^  because,  in  the  latter  esse,  the  terms  of  the  stat- 
ute do  not  permit  of  the  inclusion  of  the  lands  within  ths  district  unless 
of  a  class  to  be  benefited  by  and  chargeable  for  the  proposed  work  of 
reclamation  or  of  drainage,  and  in  subsequent  proceedings  to  coUeot 
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menta  the  landovnier  is  neoatsarily  preclailed  from  averring  that  his  lands 
were  of  racb  a  charaoier  that  they  oonld  not  be  l>enefited  by  the  propneed 
work,  and  therefore  ought  not  to  have  been  inclnded  in  the  reclamation  or 
drainage  diatrict.  Perhapa  as  extreme  a  case  aa  any  which  can  be  cited  is 
People  ▼.  MarUn^  142  K.  Y.  228;  jmmC,  p.  592L  The  police  commiaaionera  of 
the  city  of  New  York  were  required  to  cauae  to  be  published  certain  liata  of 
nominations  in  "  a  newspaper  which  advocates  the  principles  of  the  political 
party  that  at  the  last  preceding  election  oast  the  largest  number  of  rotes  in 
the  atate,"  and  to  aeleot  the  paper  which  according  to  the  beat  information 
they  can  obtain  haa  the  largeat  circulation  within  auch  city.  The  board 
having  aelected  one  newspaper,  the  managera  of  another  sought  to  review 
this  action,  and  thereupon  the  court  of  appeals  determined  that  the  action 
ef  the  board  was  judicial,  and  therefore  reviewable,  because  they  were  not 
authorized  to  act  arbitrarily,  nor  without  making  an  inquiry  in  good  faith» 
though  they  need  not  resort  to  **  any  particular  evidence,  nor  give  the  vari- 
ous newspaper  representatives  a  formal  hearing.** 

In  New  York  an  award  by  the  commissioners  of  the  land-office  of  a  grant 
of  land  to  a  person  who  was  not  the  owner  of  the  adjacent  highland, 
when,  by  law,  the  award  is  not  authorijfied  to  be  made,  except  to  such 
adjacent  landowner,  is  reviewable  on  eertkrori:  People  v.  Jones,  112 
N.  Y.  697. 

AeeesemeiU  and  EqyaUxaiian  qf  Taxes. — Certiorari  is  a  proper  remedy  in  a 
majority  of  the  states  to  annul  the  action  of  assessors  {State  v.  ^imii,  39 
N.  J.  L.  422;  Milwaukee  /.  Co,  v.  Scftubel,  29  Wis.  444;  9  Am.  Kep.  591 ; 
Gooley  on  Taxation,  753-759);  or  of  boards  of  eqaalization  {People  v.  Super* 
vieore,  59  Gal.  321;  San  Francisco  etc,  Ry,  v.  State  Board,  60  CaL  12;  Oarrei' 
eon  V.  Santa  Barbatxi,  61  CaL  54),  when  they  have  act^d  in  exoess  of  their 
authority.  '*The  following  conclusions  are  deduced  by  the  authorities: 
That  the  writ  does  not  lie  to  a  collector  of  taxes  or  any  other  mere  minis- 
terial officer  to  review  either  his  action,  or  any  prior  action  on  which  his 
own  was  based;  that  assessments  cannot  be  revised  or  set  aside  on  this  writ 
on  the  ground  merely  tliat  they  are  excessive  or  unequal;  or  that  the  asses- 
sors have  erred  in  any  matter  of  judgment,  or  have  been  guilty  of  any 
irregularity  in  the  exercise  of  their  authority  not  being  of  a  nature  to 
deprive  them  of  jurisdiction,  or  to  take  from  the  complaining  party  any 
substantial  right.  The  discretionary  act  of  a  county  boa^d  in  equalizing  the 
assessments  of  the  county,  like  the  assessments  themselves,  is  not  subject 
to  review  on  this  process.  In  the  following  cases  action  may  be  set  aside  on 
certiorari:  Where  the  assessment  is  erroneons  in  point  of  law,  either  because 
the  assessors  have  adopted  some  inadmissible  basis  in  making  it,  or  because 
they  have  disregarded  any  of  the  mandatory  provisions  of  statutes  on  which 
parties  assessed  have  the  right  to  rely  for  their  protection;  where  errors  of 
like  character  are  committed  by  any  appellate  jnrisdiotiou  which  is  empow- 
ered by  statute  to  review,  revise,  or  equalise  an  assessment;  and  where 
municipal  bodies  in  levying  assessments  for  local  improvements  exceed  their 
authority  or  lay  down  erroneous  principles  to  guide  the  assessors  or  commis- 
sioners who  are  to  make  them":  Cooley  on  Taxation,  757. 

Election  Canvassere, — If  any  tribunal  or  officer  is  authorized  to  canvass  the 
retnm  of  elections,  and  to  ascertain  and  declare  the  result  thereof,  and  to 
issue  a  certificate  of  such  result,  this  duty  is  generally  regarded  as  of  a 
qua^  judicial  character,  and,  therefore,  subject  to  certiorari  to  the  same 
extent  as  the  action  of  other  tribunals  of  tiuaei  judicial  character:   Whitney 
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V.  Board  ^  Deieffotm,  14  OtX.  479;  Ommhtgkam  r,  Sgrnhti^  2  W.  Ya.  422;  98 
An.  Dee.  770;  Aldermm  ▼.  Commiariomen,  82  W.  Va.  454. 

Removah  from  Oj/lce, — ^Pwbapt  the  olsaretfe  and  best  aatablished  illnatn- 
tioa  of  the  fact  that  ao  act  not  asientiaUy  jadicial  may  be  made  so  by  reqair* 
iBg  it  to  be  preceded  by  aa  iuvesttgatioD,  after  due  notice  to  the  pariiea 
iDtereated*  U  the  elaaa  of  easea  arising  under  laws  anthoriang  the  removal  of 
offioers  for  eaoae  and  after  the  hearing  of  ehargea  agaioat  them.    To  remore 
from  €»ffice  is  generally  an  execntiTe  fanotion — at  ali  events,  it  is  not  essen* 
tiaiiy  jadicial,  for  the  executive  may  be  vested  with  this  function  to  be  exer* 
cued  at  his  pleasure  or  caprice,  or  for  such  cause  as  to  him  may  seem 
proper,  and  upon  snoh  inquiries  as  he  may  think  best  to  make,  or  in  the 
absence  of  any  inqniry  whatever.     The  power  may  also  be  vested  as  to 
monicipaUties  and  counties  in  their  common  councils,  boards  of  supervisors, 
and  other  local  authorities,  and  even  then  is  not  necessarily  or  ordinarily 
jadicial  or  quoM  judiciaL     If,  however,  the  law  vesting  the  authority  either 
in  the  governor,  or  in  some  local  body,  or  otherwise,  indicates  that  such 
authority  shall  be  exercised  for  cause  only,  and  either  expressly  or  by  iropli* 
cation  that  the  officer  against  whom  the  proceeding  is  shall  have  notice 
thereof,  and  of  the  charges  against  him,  and  shall  be  entitled  to  be  heard 
and  produce  evidence  in  his  defense,  then  the  proceeding  is  judicial  in  char- 
acter, becanse  the  power  to  hear  and  determine  is  to  be  exercised,  as  in 
conrts,  only  after  notice  and  a  hearing  on  the  merits,  and  the  officer  is  recog- 
niaed  as  havioff  a  right  in  his  office  of  which  he  cannot  be  deprived,  except 
fur  proper  cause  ascertained  by  a  proceeding  judicial  both  in  its  form  and  in 
its  consequence.     While  eertiorari  is  not  a  substitute  for  jmo  witrranta,  and 
is  not  available  as  a  means  of  trying  title  to  an  office^  or  of  removing  a  de  facto 
officer,  or  otherwise  questioning  his  right  to  the  office  {StaU  v.  Brown,  68 
N.  J.  L.  102;  Donough  v.  Deweg,  82  Mich.  309;  StaU  v.  Cifp  Council  i^Cam^ 
den^  39  K.  J.  L.  416;  Coylt  v.  Sherwood^  4  Thomp.  k  C.  46),  yet,  if  one  has 
held  an  office,  and  proceedings  have  been  instituted  to  remove  him  there* 
from,  or  if  he  has  been  removed,  or  attempted  to  be  removed,  without  a 
hearing,  where  the  law  entitles  him  to  such  hearing,  he  may  by  certiorari 
assail  the  proceeding.     In  other  words,  if  he  can  only  be  removed  for  cause 
and  after  a  hearing,  and  no  remedy  is  given  him  by  appeal,  he  is  entitled  to 
eertiorari  under  the  same  circumstances  and  for  the  same  causes  as  in  other 
jadicial  or  qu<m  judicial  proceedings:  Carter  v.  Durango,  16  Col.  634;  26 
Am.  St.  Bep.  294;  Board  q;  Alderman  v.  Darrow,  13  CoL  460;  16  Am.  8t 
Rep.  215;   Bigge  v.  McBride,  17  Or.  646;  People  v.  Stuart,  74  Mich.  411;  16 
Am«  St.  Bep.  644;  People  v.  IfickoU,  79  N.  T.  682;  Merrick  v.  Arbela  Town- 
ehip,  41  Mich.  631;  Mayor  v.  Shaw,  16  Oa.  172;  Speed  v.  Common  Council,  98 
Mich.  360;  39  Am.  St.  Rep.  666;  Duilatn  r.  Willeon,  63  Mich.  392;  61  Am. 
Rep.  128.     Nor  can  the  removing  power  capriciously  determine  that  a  cause 
having  no  connection  with  the  office  or  its  duties,  and  which  if  it  exists, 
manifestly  will  not  render  the  accused  officer  an  unfit  or  improper  person  to 
fill  the  office,  nor  prejudice  the  public  in  relation  thereto^  is  a  sufficient 
cause  of  removal,  and  if  such  determination  should  be  made,  it  will  be 
vacated  on  eerUorarL     In  other  words  while  the  superior  courts,  in  their 
supervising  and  controlling  power,  will  not,  in  this  class  of  cases,  undertake 
to  determine  the  truth  from  conflicting  testimony,  they  will  not  sustain  a 
removal  in  a  case  where  it  was  dearly  not  authorized  by  law,  as  where  the 
Kmoviug  board  did  not,  by  proper  notice,  acquire  jurisdiction  over  the  party 
to  be  affected  by  its  action,  or  where,  though  it  acquired  such  jurisdiction, 
it  directed  the  removal  for  some  aot^  omission,  or  condition  which,  in  con* 
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t«roplation  of  1»w,  oannoi  1m  regarded  m  »  eaiue  wmrranting  the  removAl, 
eonoeding  it  to  eziet  m  charged  against  the  olBoer  and  found  by  the  exanw 
ing  or  removing  board:  8taU  r,  DuhUh,  58  Minn.  238;  89  Am.  St.  Bop.  595; 
Speed  T.  Cbnunon  CemncU,  98  Mich.  360;  89  Am.  St.  Rep.  656. 

MiniUerkU  Acts  qf  Judicial  Offieers, — At  legislative  and  administratis- • 
officers  and  boards  are  sometimes  vested  with  judicial  fanctions,  and  treatfod, 
while  in  the  diMharge  of  those  fnnetions,  as  judges  whose  aets  ars  sobjeet 
to  annulment  or  review  by  certiorari,  some  judicial  officers  are  sometimes 
vested  with  mere  ministerial  or  executive  functions,  in  the  discharge  of  which 
they  ars  not  treated  as  judges,  and  their  aets  cannot  be  avoided  or  reviewed 
by  eertiorarL    The  most  familiar  instances  of  the  discharge  of  ministefial 
duties  by  judicial  officers  oceur  in  the  inferior  courts  when  their  judges  are 
charged  with  duties  which  in  the  higher  oonrts  are  committed  to  clerks  and 
other  officers,  such  as  the  making  up  of  records*  the  issuing  of  exeentions 
and  other  writs,  taking  and  certifying  the  acknowledgment  of  ooiiveyaiioes» 
and  the  like.     All  these  are  duties  essentially  ministerial,  and  remnn  ao 
though  the  person  directed  or  anthoriaed  to  perform  them  is  a  ju(k'<;,  and 
his  action,  though  not  authorised  by  law,  is  not  reviewable  by  eert*    'trL' 
Be  Bourke,  13  Nev.  253;  Matthew  v.  Hougkkm^  II  Ma.  877;  Kylr  v.  £V  «nj^ 
8  Ala.  482;  37  Am.  Dea  705.     So  where,  by  statute,  a  justice  of  the  ■»•  aoe 
was  required  on  oomplaint  being  made  by  commissioners  of  highways  of 
the  existence  of  an  encroachment  upon  a  public  road,  to  issue  a  precept  to  a 
constable  to  summon  a  jury  to  inquire  whether  the  encroachment  existed, 
and,  when  such  jury  should  appear,  to  administer  oaths  to  the  witnesses, 
it  was  held  that  artiorari  could  not  issue  to  review  the  proceedings  of  the 
justice,  because  he  had  no  authority  to  render  any  judgment,  or  to  do  any 
thing  except  to  perform  the  ministerial  duty  of  summoning  the  jury  and 
swearing  the  witnesses:  People  v.  Walter,  68  N.  Y.  403;  Pug^gyv.  Amiermm^ 
3  Wend.  468;    Peartall  v.  CmMmaskmere,  17  Wend.  16.     A  similar  ruling 
must  result  when  a  judge  is  vested  with  authority  to  appoint  a  person  to 
fill  a  vacancy  in  a  public  office.     The  duty  is  not  judicial,  and  cannot  be 
made  so  by  dsvolving  it  upon  a  judge,  and  therefore  his  action,  even  whan 
it  takes  plaoe  in  the  mistaken  belief  that  a  contingency  calling  for  aetioa 
existed^  oanndt  ba  annulled  by  csrtiorori;  PwpU  v.  Bwtk^U^OfiL  841 
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[101  Caupobiiia,  12S4 
OnriGiAL  BoHiK— A«  ABMUfxarnATon't  Bond  purporting  Is  be  tba  Jelnl 
obligation  of  the  principal  and  the  sureties,  and  the  aeveral  ebligslios 
of  the  latter,  and  which  the  principal  does  not  sign,  tiiongh  Istleii  of 
administration  are  issued  to  him  thereon,  under  which  ha  racaives  tad 
misappropriates  the  estate  of  the  decedent,  Is  absolutely  void  against  the 
sureties,  who^  therefore,  cannot  be  held  anawerabla  for  his  dsfanlK 

Frank  R,  W^he^  for  the  appellants. 

F.  D.  Scwardy  for  the  respondents. 

^*^  Belohbr,  C.    Hiram  G.  Weir  was  a  resident  of  Sierra 
oounty,  and  died  in  August,  1888,  leaving  a  last  will,  by 
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which  he  devised  sll  his  property  to  the  retpondents  Id  this 
aetion,  and  in  which  he  named  the  defendant  Mead  as  the 
executor  thereof.  The  will  was  duly  admitted  to  probate  by 
the  superior  oourt  of  Sierra  county  in  October  following,  and 
letters  testamentary  were  ordered  to  be  issued  to  Mead,  *^  upon 
giving  bond  required  by  law  in  the  sum  of  six  thousand  and 
Uto  hundred  dollars."  A  bond  was  thereafter  approved  by 
the  judge  and  filed  by  the  clerk  of  the  court,  which  recited: 
"  That  I,  Michael  H.  Mead,  as  principal,  am  held  and  firmly 
bound  unto  the  state  of  California  in  the  sum  of  six  thousand 
five  hundred  dollars,  lawful  money  of  the  United  States  of 
America,  in  which  sum  I  am  also  jointly  bound  with  each  of 

my  sureties  hereinafter  named And  we,  Robert  Forbes 

(and  five  others),  as  sureties,  are  severally  held  and  firmly 
bound,  and  jointly  with  said  '*^  Michael  H.  Mead,  are  held 
and  firmly  bound  unto  the  said  state  of  California,  in  the 
following  sums  respectively  «  •  •  •  for  the  payment  of  which, 
well  and  truly  to  be  made,  we,  and  each  of  us,  respectively 
biiui  ourselves,  our  and  each  of  our  heirs,  executors,  and  ad* 
ministrators,  jointly  and  severally  as  aforesaid,  firmly  by 
th**se  presents." 

Then  follow  the  conditions  of  the  bond  and  the  signatures 
of  tlie  six  sureties. 

Mead,  the  principal,  never  signed  the  bond,  but  on  the  day 
it  was  filed  letters  testamentary  were  issued  to  him  by  the 
clerk,  and  there  was  indorsed  thereon  the  usual  oath  for  the 
faithful  performance  of  his  duties.  Thereupon  he  took  pos- 
session of  all  the  property  of  the  estate  of  the  decedent,  and 
thereafter  continued  to  act  as  executor  of  the  said  will  until 
June  9,  1890,  when  a  decree  was  duly  made  and  entered  in 
the  matter  of  the  said  estate,  settling  his  final  account  and 
distributing  the  residue  of  the  estate,  consisting  of  twelve 
hundred  and  sixty*two  dollars  and  sixty-nine  cents  in  money, 
to  the  legatees  named  in  the  will  who  are  the  plaintifiTs  and 
respondents  here. 

Mead  never  paid  to  the  distributees  any  part  of  the  money 
so  distributed  to  them,  and  in  November,  1892,  they  com- 
menced this  action  on  the  said  bond  to  recover  the  same, 
making  Mead  and  four  of  the  sureties  signing  it  parties 
defendant. 

Mead  failed  to  appear,  and  his  default  was  duly  entered. 
The 'other  defendants  answered,  and  among  other  things, 
denied  in  effect  that  the  so-called  bond  ever  became  a  valid 
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bond,  or  imposed  anj  obligation  upon  them,  for  the  reason 
that  it  waB  never  signed  or  executed  by  Mead,  the  principal 
named  therein. 

The  case  was  tried  by  the  court  without  a  jury,  and  judg« 
ments  in  proper  form  were  entered  in  favor  of  the  plaintiffs, 
from  which,  and  from  an  order  denying  their  motion  for  a 
new  trial,  the  defendants,  other  than  Mead,  appeal. 

Our  code  provides  that  "  every  person  to  whom  letters  **• 
testamentary  or  of  administration  are  directed  to  issue  must, 
before  receiving  them,  execute  a  bond  to  the  state  of  Califor- 
nia,  with  two  or  more  sufficient  sureties,  to  be  approved  by 
the  superior  court  or  a  judge  thereof" :  Code  Civ.  Proc.,  sec. 
1388. 

The  plain  meaning  of  this  provision  is  that  the  principal 
and  sureties  must  sign  the  bond  before  letters  can  be  issued, 
for  obviously  there  can  be  no  execution  without  signing. 

It  will  be  observed  that  the  bond  in  suit  here  is  not  in  form 
the  joint  and  several  obligation  of  all  the  parties,  as  it  should 
be,  but  is  the  joint  obligation  of  the  principal  and  sureties, 
and  the  several  obligation  only  of  the  latter. 

The  question  then  is.  Was  the  bond,  it  not  having  been 
executed  by  the  principal,  valid  for  any  purpose,  and  can 
the  appellants,  who  signed  it  as  sureties,  be  held  liable  there- 
under? 

In  City  of  Sacramento  v.  Dunlap,  14  Cal.  421,  the  action 
was  upon  a  bond  which  purported  to  be  the  joint  bond  of  the 
principal  and  sureties,  but  was  signed  only  by  the  sureties; 
and  the  question  for  determination  was  whether  the  intended 
principal  or  the  sureties  were  bound  by  it.  It  was  held  that 
the  plaintiff  could  not  recover  upon  the  bond,  and  the  court, 
speaking  through  Field,  chief  justice,  said:  '*The  liability  of 
the  sureties  is  conditional  to  that  of  the  principal.  They  are 
bound  if  he  is  bound,  and  not  otherwise.  The  very  nature  of 
the  contract  implies  this.  The  fact  that  their  signatures  were 
placed  to  the  instrument  can  make  no  difference  in  its  effect. 
It  purports  on  its  face  to  be  the  bond  of  the  three.  Some  one 
must  have  written  his  signature  first,  but  it  is  to  be  presumed 
upon  the  understanding  that  the  others  named  as  obligors 
would  add  theirs.  Not  having  done  so  it  was  incomplete, 
and  without  binding  obligation  upon  either"  :  Citing  Bean  v. 
Parker,  n  Mass.  691;  Wood  v.  Washburn,  2  Pick.  24;  Sharp 
▼.  United  States,  4  Watts,  21;  28  Am.  Dec.  676;  FUtchsr  v* 
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AutHn,  11  Vt  447;  84  Am.  Deo.  698;  John$an  t.  Er$Kn$,  9 
Tex.  1. 

^^^  The  learned  joetioe  then  refers  to  certain  decisions  in 
other  states  which  might  seem  to  announce  a  different  doc- 
trine, and  says  that  they  were  based  upon  bonds  which 
were  both  joint  and  seToral,  and  he  intimates  that  the  liabil- 
ity might  be  different  on  the  two  kinds  of  bonds. 

In  People  t.  HarUey,  21  CaL  585,  82  Am.  Dec.  758,  the 
action  was  upon  a  bond  which  was  construed  to  be  the  joint 
obligation  of  the  principal  and  sureties,  and  the  several 
obligation  of  the  sureties,  so  far  as  regards  the  amount  for 
which  each  undertook  to  be  liable.  The  bond  was  signed  by 
the  sureties,  but  not  by  the  principal.  The  opinion  in  this 
case  was  also  delivered  by  Field,  chief  justice,  and  it  was 
held  that  the  rule  declared  in  8<ieramento  v.  Dwnlap^  14  CaL 
421,  was  applicable,  and  that  the  bond  imposed  no  binding 
obligation  upon  the  sureties. 

In  Kurtz  v.  Forquer^  94  Cal.  91,  the  action  was  upon  a  bond 
which  was  alleged  to  have  been  executed  by  two  of  the 
defendants  as  principals,  and  by  the  other  defendants  as 
sureties.  The  bond  purported  to  be  the  bond  of  all  the 
defendants,  but  it  was  in  fact  signed  only  by  the  sureties. 
It  was  held  that  the  plaintiff  might  recover  on  the  bond,  and 
that  the  cases  of  Sacramento  v.  Dunlap^  14  CaL  421,  and 
People  ▼.  Hartley,  21  CaL  685,  82  Am.  Dec.  758,  were  not  in 
point,  ^  because  in  those  cases  the  bonds  sued  on  were  strictly 
joint,  and  not  several,  while  in  the  case  at  bar  the  obligation 
ia  expressly  joint  and  several." 

In  Murfree  on  Official  Bonds  the  law  is  thus  stated:  ^'A 
bond  purporting  to  be  that  of  a  principal  and  his  sureties 
joint  in  form,  and  only  several  in  recited  limitations  of  the 
liabilities  of  the  sureties,  is  absolutely  void  if  it  is  not  exe* 
cuted  by  the  principal.  Being  a  joint  bond,  his  signature 
was  necessary  to  its  validity,  for  the  defects,  which  can  be 
cured  upon  their  suggestion  in  the  complaint,  do  not  embrace 
the  absence  of  the  signature  of  the  principal  obligor.  With- 
out his  signature  the  instrument  is  not  his  deed.  There  is 
no  bond  of  his  in  which  defects  can  be  suggested  and  cured  *': 
Sec.  252. 

^*^  In  other  states  the  decisions  are  conflicting  upon  the 
question  whether  the  sureties  can  be  held  liable  on  a  bond 
which  purports  to  be  joint  and  several,  but  has  not  been 
signed  by  the  principaL 
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The  last  case  to  which  our  attention  ts  called  hearing  upor» 
this  question,  and  deciding  in  effect  that  sureties  may  be  so 
held,  is  TruaUee  v.  Sheik,  119  111.  679;  59  Am.  Rep.  830.  Tlie^ 
opinion  in  the  ease  is  an  able  one,  and  it  reviews  quite  fuller 
the  decisions  on  both  sides  of  the  question.  It  is  said:  **  \W 
have  given  the  authorities  bearing  on  the  question  due  con* 
sideration,  and  we  are  not  inclined  to  adopt  the  view  held  hy 
the  courts,  that  a  bond  signed  bj  the  sureties  without  i\\&- 
signature  of  the  principal  may  not  be  binding  upon  those- 
who  execute  it,  as  was  held  in  the  case  cited  from  Missouri^ 
and  other  like  cases.  If  the  sureties  saw  proper  to  bind 
themseWes  without  the  principal  executing  the  bond  and 
becoming  bound  we  think  they  might  do  so,  and  their  under*^ 
taking  is  one  that  may  be  enforced  in  the  courts  by  at^ 
appropriate  action.  The  fact  that  the  principal  obligor  in 
this  case  failed  to  sign  the  bond  was  a  mere  technicality 
which  ought  not  to  affect  the  rights  of  any  of  the  parties  con«^ 
oerned.'^ 

On  the  other  hand,  the  last  case  to  which  our  attention  i» 
called,  holding  the  other  way,  is  a  decision  by  the  supremo 
court  of  South  Dakota  in  Board  of  Edtieaiion  t.  Sweeney,  1 
8.  Dak.  642;  86  Am.  St.  Rep.  767.  In  this  case,  too,  th» 
opinion  is  quite  able  and  clear,  and,  after  reviewing  at  length 
all  the  prior  decisions  on  both  sides  of  the  question,  it  reaches 
a  oonclusion  directly  contrary  to  that  reached  by  the  supreme 
court  of  Illinois.     It  is  said: 

^  After  a  careful  review  of  the  authorities  and  the  reason* 
ing  upon  which  they  are  based  we  think  the  better  rule  is,, 
that  an  official  bond  in  which  the  officer  is  named  as  prin* 
Cipal,  but  which  is  not  executed  by  him,  is  prima  facie 
invalid,  and  not  binding  upon  the  sureties." 

It  is'not  necessary  here  to  cite  or  comment  upon  the  numer* 
ous  cases  reviewed  in  the  opinions  last  referred  to,  as  this 
case  clearly  falls  within  the  rule  declared  in  the  '*'  two- 
California  oases  first  cited.  That  rule  is  well  supported  in 
other  states,  and  we  think  it  should  be  followed  here. 

There  is  a  remark  made  by  the  supreme  court  of  Michigan 
in  the  case  of  Johneion  v.  KinibaU^  39  Mich.  187,  83  Am.  Rep» 
372,  which  we  think  applicable  to  this  case,  and  we  there- 
fore quote  and  adopt  it:  "  Our  statutes  plainly  contemplate 
that  the  treasurer  shall  himself  be  a  party  to  his  own  official 
bond;  and  while  we  are  not  prepared  to  hold  that  a  bond 
knowingly  and  intentionally  given  without  his  concurrent 
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Iiabilitj  will  not  Und  the  obligors,  w6  are  of  opinion  tbat 
vhere  he  porporte  to  be  obligor  and  does  not  sign  the  bond, 
there  must  be  positiye  evidence  that  the  aureties  intended  to 
\m  boond  without  requiring  his  signature  before  they  can  be 
held  responsible." 

Here  there  was  no  evidence  that  the  sureties  intended  to 
be  bound  without  requiring  the  principal's  signature,  but,  on 
the  eontrarj,  the  evidence  introduced  as  to  one  ot  them 
tended  to  show  that  he  did  not  so  intend. 

It  follows  tbat  the  judgment  and  order  should  be  reversed 
and  the  cause  remanded,  with  directions  to  the  court  below 
to  enter  judgment  in  favor  of  the  appellants. 

8nAEi4,  C,  and  Haynss,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  it  is  ordered 
tbat  the  judgment  and  order  be  reversed  and  the  cause 
remanded,  with  directions  to  the  court  below  to  enter  judg* 
ment  in  &vor  of  the  appellants. 

Habbison,  J.,  Gaeouttx,  J.,  Patxrson,  J. 


BovDC  Koi  XnoDTSD  BT  SoMJi  ov  TUB  pABTiBS.^Th«  priii«ipal  mm  ym- 
■wit'od  tlM  qoMfeioa  of  a  bond  whiob,  iroan  iupoction,  appoaiod  to  ho  inUaded 
lo  bo  ozooatod  by  •  pM^  who  in  fact  nerer  ezecntod  it,  vkuUm  hit  delirorj  of 
tho  ittotramont  wm,  in  contomplatiou  of  law,  equivalont  to  an  ozoontioa  ol  it 
•poB  his  part  The  ponon  who  omittod  to  oxeonto  tho  bond  waa  tba  pria* 
oipal  therein,  and  thore  waa  no  dombt,  by  hit  aaboaqnant  aMumptioa  of  th# 
di^tiet  of  ths  offioe  and  tha  receipt  of  the  property  for  the  praierTation  of 
whieh  the  bond  waa  given,  ha  had  become  pereonally  UaUe  to  aoconnt  for 
anoh  property,  whether  the  snretiet  were  ao  liable  or  not;  and  it  waa  tha 
opinion  ci  tha  trial  court  that,  because  the  principal  was  liable  with  and  to 
th^m  to  tha  same  extent  aa  if  he  had  actually  signed  the  bond,  his  omission 
to  do  so  waa  not  material.  In  at  least  four  of  the  states  sach  appears  to 
hare  been  the  cooclnsion  reached  by  their  courts:  Stale  ▼.  Peek,  6$  Ma.  284; 
SioU  V.  iowman,  10  Ohio,  445;  Loew  t.  Slotcher^  68  Pa.  St  226;  Trutien  r. 
SMt,  119  Ul  579;  69  Am.  Rep.  83a 

The  very  decided  weight  of  authority  is  in  oonfliot  with  the  flaw  avprasssfl 
above,  and  affirma  that,  when  it  appears  upon  the  face  of  the  bond  that  it 
was  intended  that  all  the  persons  therein  named  should  become  partiea 
thereto,  whether  aa  principal  or  aa  sureties,  each  surety  is  presumed  to  sign 
upon  the  implied  condition  that  all  the  other  partiea  named  in  the  instru* 
mcut  will  also  become  parties  thereto,  and  that  the  form  of  the  instrument 
as  thus  drawn  gives  notice  to  tha  obligee  of  this  implied  condition  on  tha 
■pnH  of  the  sureties,  and,  therefore,  that  he  cannot  hold  them  where  tha 
bund  is  not  executed  in  the  form  and  by  the  partiea  originally  intended, 
unless  ha  can  show  a  waiver  upon  their  part  of  any  defect  in  its  execution 
in  this  respect:  People  v.  Hai-iUy,  21  Cal.  5S5;  82  Am.  Dec.  758;  Citg  </ 
Sacramento  ▼.  Dunlap,  14  CaK  423;  AUen  v.  Marrify,  65  Ind.  398;  82  Am. 
Bep.  73;  Pepper  r.  StaU^  22  Ind.  399;  85  Am.  l>ec  430;  Sharp  v.  UniitA 
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SlaUti,  4  Wattii,  91;  28  Am.  Deo.  676;  OuUd  r.  Thonuu,  54  Ala.  414;  25  Am. 
Rep.  703,  and  note;  Johnson  ▼.  Kimball  Tp,,  89  Mich.  187;  88  Am.  Rep.  872; 
HeueU  ▼.  ^oAiMon,  68  Mich.  623;  6  Am.  St.  Rep.  384;  Fietehgr  r.  Amttim,  11 
Vt.  447;  34  Am.  Deo.  698. 

In  some  of  the  caees  it  appeared  that  the  bond  sued  upon  was  joint,  and 
in  others  the  report  does  not  disclose  whether  it  was  joint,  or  joint  and  seT« 
eral;  while  in  a  few  instances,  where  it  expressly  appeared  that  the  hood 
was  joint  and  several,  the  snreties  were  held  not  to  be  found  thereby  in  the 
absence  of  its  ezeontion  by  the  principal:  Board  qf  Edueaikm  t.  Sweeweff^ 
1  S.  Dak.  642;  36  Am.  St.  Rep.  767;  Bunn  ▼.  Jtimort^  70  Ma  228;  35  Am. 
Rep.  4-25;  Ru8mU  t.  AmabU,  109  Mass.  72;  12  Am.  Rep.  665.  In  truth,  we 
do  not  know  of  any  ease  wliioh  is  necessarily  inconsistent  with  this  opinion, 
and  which  affirms  the  liability  of  »  surety  upon  the  nonexecution  of  the 
bond  by  his  principal,  though  it  is  joint  and  several  in  form.  Perhaps  the 
case  of  KuriM  v.  Forquert  94  CaL  91,  may  be  regarded  as  sostaining  this  view, 
and  it  was  certainly  calculated  to  lead  the  trial  court  in  the  principal  oase 
to  the  decision  which  the  appellate  court  adjudged  to  be  erroneous.  In  the 
case  in  94  CaL  Judge  McFarland  undertook  to  distinguish  it  from  the  earlier 
California  oases  by  declaring  that  "they  are  not  in  point,  because  in  those 
cases  the  bonds  sued  on  wexe  strictly  joint,  and  not  several;  while  in  tbe 
case  at  bar  the  obligation  is  expressly  joint  and  severaL**  He  added: 
"While  several  persons  are  named  in  the  body  of  the  instrument  as  parties 
thereto^  it  is  not  necessarily  invalid,  as  against  those  who  have  signed  it^ 
because  others  named  have  not  signed.  Such  a  result  would  follow  where 
it  appeared  on  the  face  of  the  instrument,  or  by  proof,  that  the  person 
sought  to  be  charged  signed  upon  the  consideration  that  other  persons 
named  would  also  sign.  Nothing  of  the  kind  appears,  however,  in  the  oase 
at  bar.  The  three  sureties,  who  stood  on  the  same  footing,  did  sign  the 
instrument;  and  it  is  evident  that  the  signature  of  the  principals,  who  were 
already  bound  by  the  contract  referred  to  in  the  bond,  were  not  necessary 
as  a  consideration.  Moreover,  appellants  delivered  the  bond,  without  the 
signatures  of  the  principals,  to  the  plaintiffl  We  think,  therefore,  th*t  the 
snreties  are  liable,  so  far  as  this  point  is  concerned.**  This  case,  therefore^ 
is  not  necessarily  inconsistent  with  the  rule  maintained  by  the  majority  of 
the  cases,  for  they  proceed  upon  the  principle  that  the  surety  is  not  pre* 
sumed  to  have  intended  to  have  delivered  an  instrument  different  in  form 
and  substance  from  that  to  which  he  affixed  his  name,  but  it  appeared  in  the 
case  in  94  Cal.  that  this  presumption  had  been  rebutted  by  prqof  that  it 
was  the  sureties  who  had  delivered  the  instrument^  and  having  delivered  it 
in  its  imperfect  oondition,  they  were  necessarily  estopped  from  tliegiqg  that 
they  did  not  intend  it  to  be  ao 


^ 
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MoCoNOUGHBT   V.   JaOKSOV, 

ClOl  CAUWOVMAt  2BA.) 

MMfwuarAL  Oobioeatiohb.— Thb  Allowakob  of  a  Claim  bt  a  BoAmo  ov 
TMncm  OF  a  MuKidPALmr  n  a  Judioiaii  Aot  inrolvuig  tb«  d«torw 
■uaatian  of  the  ezistonM  of  the  indobiednoM,  and  taoh  datomiiiiatioA 
ii  Innding  upon  tU  clerk,  and  preolndet  him  from  resuting  an  applica- 
tion for  a  writ  of  mandate  to  compel  him  to  iacue  a  warrant  upon  each 
allowance  and  elaim  upon  the  ground  that  no  indehtednuM  in  (act  •>• 
kted. 

FiiBADiKg — Mahjumom, — A  DxinAL  in  reaponae  to  an  application  for  a  writ 
of  mandate  to  compel  the  iaening  of  a  warrant  in  payment  of  an  allowed 
claim  that  any  indebtedneat  exiated  in  fa?or  of  the  applicant  ia  a  denial 
of  a  conclueion  of  law,  and,  therefore,  ia  iueulBcient  to  tender  an  i«ue. 

FLBAinRo.—A  DnriAL  Ufoh  ImroKMATxoH  a9d  Bbubt  of  Faciv  Piovx^ 
XABLT  WiTHm  TRB  Kmowlbdob  of  the  defendant  it  unavailing.  Hiere* 
fore^  if  It  ia  the  duty  of  the  defendant*  in  hia  official  capacity,  to  know 
whether  or  not  an  allegation  ia  true,  he  will  not  be  permitted  to  put  it 
in  iMue  by  a  denial  under  information  and  belief. 

MUBIOIPAL  OOEVOnATIOHg— RXflCIirDIllO  VOTB  OF  COMMOH  CooiiciL.^Th« 

legialative  department  of  a  municipal  corporation  may,  at  any  time 
before  the  righta  of  third  penona  hare  veated,  oontiatent  with  the  law 
cf  ita  creation  and  ita  rulea  of  action,  raccind  previoua  Totea  and  ordera. 

MnmoiFAL  Corpoiutio«~Rb80I2idiiio  Allowamox  or  CLAJU.^Ii  a  claim 
ia  properly  preaented  to  the  trutteea  of  a  municipal  corporation  and 
allowed  and  approved  by  them,  and  their  action  accepted  by  the  claim- 
ant^  it  beoomea  a  valid  and  binding  contract^  and  can  be  avoided  only 
for  a  canae  anfficient  to  invalidate  other  oontracta. 

Flbadiko. — Ah  Ayxbmxnt  on  LiFOBiiATioit  AND  Bbubf  that  an  applieanft 
for  a  writ  of  mandate  to  compel  the  iaaning  to  him  of  a  warrant  upon  a 
claim  allowed  him  for  ezpenaea  incurred  in  procuring  legal  aervicea  to  ba 
fendered  for  the  nty  that  he  ia  a  city  officer  and  "intereated  both  di- 
rectly and  indirectly  in  the  pretended  contract,  upon  which  la  baaed  the 
pretended  claim  referred  to  in  the  complaint  herein,"  without  a  atatement 
cf  any  facta  upon  whieh  the  coneluaion  ia  baaed  or  the  nature  of  the  con- 
tract referred  to^  cannot  riae  to  the  dignity  of  a  defenae. 

/.  8.  CaUet^  Oibtan  and  Titui,  and  CaUen  and  NeaJU^  for  the 
•ppellant 

A.  M.  MeConaugheyf  for  the  respondent. 

*^  Sbablb,  C.  The  city  of  Coronado  ie  a  city  of  the 
Bixth  class.  M.  R.  Vanderkloot  was  president  of  the  board 
of  trustees,  and  W.  H.  Jackson  was  clerk  of  said  citj. 

In  April,  1892,  the  petitioner  filed  a  claim  in  writing  with 
the  board  of  trustees  for  five  hundred  dollars  *^  on  account 
of' expenses  incurred  bj  him  in  procuring,  at  the  request  of 
said  city,  through  the  board  of  trustees  thereof,  counsel  and 
legal  services  for  said  city* 
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The  bill  was  approved  by  the  board  of  trustees,  and  ordered 
paid,  and  a  warrant  on  the  city  treasurer,  t>ayable  to  peti- 
tioner for  the  same  was  ordered.  Vanderkloot  and  Jackson, 
th«  olerk,  refused  to  draw,  sign,  or  countersign  the  warrant* 

There  was  sufficient  money  in  the  treasury  to  pay  said 
warrant.  Upon  this  showings  on  petition,  the  superior  court, 
on  the  eighth  day  of  February,  1893,  issued  an  alternative 
writ  of  mandate  to  the  president  and  clerk,  requiring  the 
president  to  draw  and  sign  the  warrant  and  the  clerk  to 
countersign  and  deliver  said  warrant,  or  to  show  cause,  etc. 

The  defendants  appeared  and  demurred  to  the  petition, 
which  demurrer  was  overruled  by  the  court,  whereupon 
M.  R.  Vanderkloot,  the  president  of  the  board,  drew  aad 
signed  the  warrant  and  made  default  herein. 

Defendant  Jackson  filed  an  answer,  and  subsequently  an 
amended  answer,  to  which  a  demurrer  was  interposed,  and 
sustained  by  the  court 

Defendant  thereupon  declined  to  amend,  and  a  peremptorj 
writ  of  mandate  issued  from  which  he  appeals. 

The  amended  answer,  for  cause  why  the  writ  should  not 
issue: 

1.  Denied  that  the  eity  was  indebted  to  the  petitioner. 

2.  Averred,  upon  information  and  belief,  that  there  was  not 
sufficient  available  money  in  the  treasury  that  could  be  legally 
appropriated  to  its  payment. 

8.  Set  up  the  fact  that  on  the  2d  of  May,  1892,  the  board 
of  trustees  repealed  and  rescinded  the  allowance  of  the  claim 
and  order  to  draw  the  warrant. 

4,  Alleged  that  plaintiff  was  an  officer  of  the  city,  'and 
interested  in  the  claim. 

5.  That  the  matter  is  still  under  consideration  by  the  board 
of  trustees,  and  that  since  the  pendency  of  this  action,  and 
on  the  30th  of  January,  1893,  the  board  of  '^  trustees  deter- 
mined the  warrant  had  been  ordered  drawn  through  mis- 
take, inadvertence,  and  misapprehension,  rescinded  the  former 
action,  and  ordered  that  the  warrant  drawn  and  signed  by  tho 
president  be  canceled,  annulled,  etc. 

The  affidavit,  which  in  proceedings  of  this  character  stands 
as  a  complaint,  is  lacking  in  preciseness  of  detail  and  fullness 
of  statement,  but  was  still  sufficient  as  against  the  general 
demurrer  interposed  to  its  sufficiency.  In  addition  to  the 
merely  formal  parts  of  the  pleading,  it  in  fact  and  effect  avert 
jin  indebtedness  of  five  hundred  dollars  on  the  part  of  tho 
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-city  to  petitioner  for  expenses  by  him  incurred  in  procuring 
•counsel  and  legal  services  for  the  former,  at  its  order  and 
request  by  its  board  of  trustees;  and  being  so  indebted,  the 
board  ordered  his  bill  and  written  demand  therefor  paid^  and 
ordered  a  warrant  drawn  in  his  favor  for  the  amount,  etc.. 
which  the  president  and  clerk  refused  to  draw  and  counter- 
aign;  that  there  was  money  in  the  treasury  to  pay  it,  eta 

These  are  the  essential  facts  giving  to  petitioner  a  right  to 
the  writ,  and  the  demurrer  to  the  complaint  was  properly 
overruled. 

The  first  defense  set  out  by  Jackson,  the  clerk  of  the  board, 
•denies  the  indebtedness  to  petitioner*  This  as  a  defense  is 
wholly  insufl&cient  for  two  reasons: 

1.  It  is  the  denial  of  a  conclusion  of  law  and  not  of  the 
iactSy  vU:  the  expenses  incurred  by  petitioner  for  the  city. 

2.  The  law  has  not  constituted  the  clerk  either  the  guardian 
of  the  board  of  trustees  or  an  appellate  court  to  pass  upon 
the  facts  once  decided  by  the  board. 

The  claim  was  one  which  the  board  of  trustees  had  jurit- 

^ictioo  to  bear  and  determine;  such  determination  was  a 

Judicial  act,  and  involved  a  determination  of  the  fact  of 

indebtedness;  and  when  so  determined,  whether  right  or 

wrong,  its  action  was  binding  upon  the  clerk* 

A  like  question  was  involved  in  McFarland  v.  McOo^fen^ 
^*  98  Cal.  829,  and  reference  is  made  to  that  case  for  a 
fuller  expression  on  this  subject. 

The  allegation  in  the  second  defense  of  a  want  of  funds  in 
the  treasury  on  the  18th  of  April,  1892,  etc.,  is  upon  informa- 
tion and  belief,  and,  being  a  fact  peculiarly  within  the  knowl- 
edge of  defendant,  should  have  been  positive  in  form.  As 
cl^rk  of  a  municipal  corporation  of  the  sixth  class  one  of  the 
duties  of  defendant  was  to  keep  an  exact  account  of  all 
moneys  received  and  disbursed,  and  a  *'  treasurer's  accountv'' 
which,  if  correctly  kept,  showed  to  a  fraction  the  moneys  in 
the  treasury,  the  warranta  drawn  tbereoD«  ete*  To  this  extent 
he  discharged  one  of  the  functions  of  an  auditor.  The  treas- 
urer must  give  duplicate  receipts  for  all  moneys  received,  one 
of  which  must  be  filed  with  the  clerk,  and  the  treasurer  can 
only  pay  out  money  on  warrants  countersigned  by  the  clerk, 
etc.  In  short,  he  is  the  financial  accountant  of  the  city,  and 
practically  the  only  check  upon  the  treasurer:  Municipal 
Corporation  Act,  sees.  876,  878. 
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No  doubt  the  legislative  department  of  a  municipal  corpo-^ 
ration,  viz.,  the  board  of  trustees,  may  at  any  time  before  th<^ 
rights  of  third  persons  have  vested,  if  consistent  with  the  law 
of  its  creation  and  its  rules  of  action,  rescind  previous  vote» 
and  orders:  Dillon  on  Municipal  Corporations,  see.  290. 

Thus,  it  has  been  held  that  a  resolution  to  construct  a  pub- 
lic sewer  may  be  rescinded  at  a  subsequent  meeting:  People 
T.  Common  Council^  5  Lans.  11.  The  right  of  reconsidering  a 
last  measure  at  the  same  meeting,  or  pursuant  to  its  rules  at 
a  subsequent  one,  is  a  right  inherent  in  all  legislative  asaem- 
blies:  Jer$ey  City  ▼.  State^  80  N.  J.  L,  521.  So  in  Ettey  v. 
Starr^  66  Vt.  690,  it  was  held  that  a  vote  of  a  town  meeting^ 
rescinding  its  action  at  a  former  meeting  in  authorizing  a 
subscription  in  aid  of  a  railroad  was  lawful,  no  rights  of  third 
parties  having  vested,  and  nothing  having  been  done  under 
the  authority  to  subscribe. 

*'^  Tucker  v*  JueticeSf  13  Ired.  434,  goes  as  far  as  any  caae 
we  have  examined.  In  that  case  a  public  bridge  had  been 
constructed,  and  an  order  made  by  the  county  clerk  upon  the 
proper  officer  to  make  payment,  which  was  not  done,  for  want 
of  funds.  At  the  next  term  of  court,  the  bridge  having  fallen 
down,  the  order  was  annulled,  and  the  action  of  the  court  was 
upheld,  and  a  mandamus  denied. 

A  valid  claim,  however,  properly  presented  to  the  trustees 
of  a  municipal  corporation,  and  allowed  and  approved  by 
them,  and  their  action  accepted  by  the  claimant,  becomes  a 
valid  and  binding  contract,  and  can  only  be  avoided  for  such 
cause  as  invalidates  other  contracts.  Corporations  can  no 
more  play  fast  and  loose  over  their  contracts  than  can  indi* 
viduals. 

In  Brown  t.  Winterport^  79  Me.  305,  it  was  held  that  a  vote 
ratifying  a  contract  made  by  town  officers  without  due 
authority  could  not  be  rescinded  so  as  to  affect  the  validity 
of  the  contract. 

In  the  present  case,  when  the  trustees,  upon  the  presenta- 
tion of  petitioner's  demand,  allowed  it,  and  ordered  a  warrant 
drawn  on  the  treasurer  for  the  amount,  it  established  his  right 
to  a  recovery,  and  being  the  amount  asked  for  by  him,  he  will 
be  presumed  to  have  accepted  the  action  of  the  board,  or,  at 
any  rate,  such  presumption  will  arise  from  his  demand  of  the 
warrant,  and  thereafter  the  board  was  not  at  liberty,  without 
the  consent  of  petitioner,  to  rescind  its  action,  except  for  some 
cause  which  would  defeat  the  claim,  treated  as  a  contract 
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Nothing  of  that  kind  was  shown  in  the  angwer.  The 
attempt  at  a  defense  by  averring  upon  information  and  belief 
that  petitioner  waa  a  city  ofiBcer,  and  *'  interested  both  directly 
and  indirectly  in  the  pretended  contract,  upon  which  is  based 
the  pretended  claim  referred  to  in  the  complaint  herein/' 
without  the  statement  of  any  facts  upon  which  the  conclusion 
ia  based,  or  the  nature  of  the  contract  referred  to,  cannot  be 
aaid  to  rise  to  the  dignity  of  a  defense. 

^'^  There  is  no  contract  set  out  in  the  petition,  except  such 
as  is  implied  from  the  statement  of  expenses  incurred  in  pro- 
curing counsel  and  legal  services  for,  etc.,  at  the  request  of 
the  board  of  trustees. 

There  being  no  showing  that  the  order  or  warrant  was 
irregular  on  its  face,  or  one  which  the  board  was  not  author- 
ised to  draw,  it  was  the  duty  of  the  clerk  to  countersign  it, 
and  the  judgment  appealed  from  should  be  affirmed. 

VAifCLisr,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment appealed  from  is  affirmed. 

FlTZGBBALD,  J.,  Ds  HaVEN,  J.,  McFaRLAND,  J. 


MmnoiPAL  CoapOBATioH.^-JuDiouL  Acts  of  Couhou.:  8m  ib«  azt^oded 
aoie  to  FUmmoff  ▼.  J^ertomvUle,  79  Am.  Deo.  474. 

PLXADnO.— DsiriAL    OH    IdfORMATIOH    AHD   BlUlF,    WHm    VOT    8vm- 

€tMKTi  8m  tb«  extended  note  to  Humpkre^  v.  MdOtUi,  70  Am.  Dee.  S20» 
eSBb  where  thii  qoMtion  »  folly  diaonieed. 


HOLLENBAOH  V.    SoHKABBL. 

POl  CALnrOBHIA,  S12.] 

JwantAL  Nonos  may  be  taken  by  a  ooart  of  the  prerione  proMedinge  had 
in  the  canee,  and  tbeFefore  where,  in  an  aotion  for  the  poeaeaeton  of  per- 
aonal  property,  there  ia  an  affidavit  and  undertaking  on  behalf  of  the 
plaintiff  for  the  return  of  the  property  dMcribiog  it,  and  the  return  of 
the  sheriff  duly  certified  showing  the  taking  of  enob  property  from  the 
defendant  and  the  delivery  of  it  to  the  plaintiff^  the  oonrt  may  take 
Jndieial  notiM  of  tboM  papera,  thongh  not  formally  offered  in  evidence 
at  the  trial,  and  make  findings  against  the  plaintiff  in  aocordanM  with 
the  faoto  discloMd  thereby. 

JmKnAL  KoncB  will  be  taken,  when  necessary  for  the  administration  of 
Jvstioe,  of  all  preyious  and  undisputed  proceedings  in  the  case  appear- 
iag  therein  of  record,  certified  and  authenticated  as  required  by  Uw. 
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PRAcncB.-^A  Finding  that  plaintiff  did  not  rescind  s  •*!«  U  a  fiiidili^  of 
fact  and  not  a  conoluaion  of  law,  and  all  other  findings  of  fact  in  the 
ease  become  unnecessary  if  the  plaintifTs  rifj^Iit  of  recorery  is  based 
npon  his  claim  that  he  had  rescinded  a  sale  of  th«  property  whiok  li« 
•ought  to  recover  in  the  action. 

JJ.  Bleecker^  for  the  appellant. 

Oraff  and  Latham^  for  the  respondent. 

'^^  Seabls,  C.  This  is  an  action  of  claim  and  deliTerj, 
to  recover  possession  of  certain  liquors  sold  and  delivered  by 
plaintiff  to  defendant  Schnabel,  and  which,  it  is  claimed^ 
were  procured  by  fraudulent  representations  of  defendant. 

The  cause  was  tried  by  the  court,  written  findings  filad, 
and  Judgment  ordered  in  favor  of  defendant: 

1.  For  the  return  of  the  property. 

2.  For  the  sum  of  seven  hundred  and  twenty*one  dollara 
and  seventy-five  cents,  the  value  thereof,  in  case  a  return  omi* 
not  be  had. 

Plaintiff  moved  for  a  new  trial,  and,  his  motion  being  over 
ruled,  appeals  from  the  order  denying  such  new  triaL 

The  court  found,  among  other  things,  that  on  the  twenty- 
eight  day  of  December,  1889,  the  sheriff  of  Los  Angeles 
county,  under  and  by  virtue  of  an  affidavit,  undertaking,  etc., 
filed  by  direction  of  the  plaintiff,  took  possession  of  the  prop- 
erty, and  thereafter  and  on  '^*  the  third  day  of  January, 
1890,  delivered  the  same  to  the  plaintiff,  and  that  the  value 
thereof  was  and  is  seven  hundred  and  twenty-one  d^Uarv 
and  seventy-five  cents. 

Appellant  contends  that  there  was  no  evidence  in  support 
of  these  findings. 

There  was  on  file  among  the  papers  in  the  case  the  aflSdavit 
and  undertaking  on  behalf  of  plaintiff  for  a  return  of  the 
property,  describing  it  as  in  the  complaint;  the  return  of  the 
sheriff  duly  certified,  showing  the  taking  of  the  property  from 
defendant,  and  describing  it  precisely  as  in  the  complaint 
and  affidavit,  and  the  statement  that  he  delivered  it  to  the 
plaintiff  as  found  by  the  court.  These  papers  were;  not 
formally  offered  in  evidence  at  the  trial,  but,  being  on  file  as 
papers  in  the  case,  were  used  by  the  court  in  making  its 
findings. 

Treated  as  evidence,  they  showed  conclusively  the  del!ve|^y 
of  the  property  to  plaintiff,  and  the  question  arises^  Should  a 
new  trial  be  granted  for  this  oausef 
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The  Code  of  CItII  Procedare,  Motion  620,  requires  the 
sheriff  to  file  the  affidavit,  notice,  and  nndertaking,  with  his 
proeeedings  thereon,  with  the  olerk  of  the  court  in  which  the 
action  is  pending. 

The  answer  demanded  a  return  of  the  propert/»  c»  o  re- 
eovory  of  its  FaloSy  and  damages. 

I  mm  of  opinion  the  court  was  at  liberty  to  take  judicial 
notiee  of  the  preTioas  proceedinga  had  in  the  cause,  the  eri- 
denee  of  which,  under  the  official  signature  of  the  sheriff,  was 
sp  proTided  bj  the  code  on  file  in  the  ease. 

Courts  will  take  judicial  notice  of  their  records  and  officers. 
The  case  of  Blum  ▼.  Sttin,  68  Tex.  008,  invoWed  a  like  prin- 
ciple. The  plaintiffs  had  brought  an  aetion,  and  wrongfully 
sued  oat  a  writ  of  attachment  under  which  property  of  the 
defendant  had  been  levied  upon,  sold,  and  the  proceeds  paid 
into  coart.  De&ndant  had  answered,  averring  the  wrongful 
issue  of  the  attachment,  and  asking  damages  on  account 
ibereof,  *^*  which  he  recovered.  The  court  entered  judgment 
withoot  reference  to  the  fund  arising  from  the  sale  of  the 
attaehed  property.  On  appeal  the  supreme  court  held  this 
to  be  error,  and  said: 

"The  court  knew  judicially  that  the  money  was  in  court,'' 
and,  after  specifying  what  should  have  been  done  with  it, 
added:  "To  have  authorised  the  court  to  do  this  it  was  not 
neeesaary  that  the  evidence  rejected  should  have  been  intro* 
duced.^' 

In  State  v.  Bimen,  16  Kan.  475,  it  was  held  that  the  court 
will  take  judicial  notice  of  all  prior  proceedings  in  a  case, 
and  hence  that  on  a  plea  in  bar  of  "once  in  jeopardy''  it  was 
unnecessary  to  introduce  evidence  of  a  former  trial,  and  the 
verdict  rendered  on  such  trial.  ^ 

In  every  case  where  a  demurrer  is  interposed  to  a  com* 
plaint  upon  the  ground  that  the  cause  of  action  is  barred  by 
the  statute  of  limitations  the  court  must  and  does,  for  the 
purpose  of  passing  upon  the  question  thus  presehted,  take 
judicial  notice  of  the  date  at  which  the  action  is  commence^. 

And  we  think  it  may  be  said  generally  thst,  when  neces- 
sary for  the  administration  of  justice  in  a  given  case,  the 
court  will  take  such  notice  of  all  previous  and  undisputed 
proceedings  therein  as  appear  of  record,  certified  or  authenti- 
cated as  required  by  law,  and  required  by  law  to  be  on  file  or 
of  record  in  the  cause. 
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The  findings  of  the  court  ehow  that  defendant  is  the  owner 
of,  and  entitled  to  the  possession  of,  the  property  in  dispute. 
Plaintiff  introduced  in  evidence  the  proceedings  in  insolvency 
of  defendant,  which  showed  his  claim  of  right  to  the  property,, 
and  that  it  was  taken  from  him  by  the  sheriff|  and  was  held 
by  the  lattei;  for  the  plaintiff.    Its  value  was  averred  in  the 
complaint,  and  not  denied  by  the  answer,  hence  the  onljr 
question  was  as  to  the  possession  by  plaintiff.    To  prove  this 
the  return  of  the  sheriff  was  proper  evidence,  and,  that  return 
being  of  record,  the  court  might  well  avail  itself  of  it  in  de-^ 
termining  the  fact;  or,  if  the  fact  had  not  been  found,  in 
determining  the  right  of  defendant,  as  a  '^'  question  of  law^ 
to  a  judgment  for  its  return:  Waldman  v.  Broder^  10  Cal.  379. 

The  findings  of  fact  cover  all  the  material  issues  made  in 
the  case.  The  finding  'Hhat  plaintiff  did  not  rescind  said 
sales,  or  either  of  them/'  was  one  of  fact,  and  not  a  conclusion 
of  law,  as  contended  by  appellant  It  was  the  ultimate  fact, 
of  which  the  other  facts  mentioned  in  the  complaint  were  but 
evidentiary:  See  Levin$  v.  RovegnOy  71  Cal.  273,  where  the 
distinction  between  conclusions  of  law  and  deductions  of  fact 
is  discussed  at  some  length. 

This  fact  being  found,  and  manifestly  all  the  others  become 
unimportant,  for  the  reason  that  if  plaintiff  failed  to  rescind 
the  contract  he  was  not  in  a  position  to  recover  the  property 
sold  in  an  action  for  claim  and  delivery,  even  had  the  court 
found  the  defendant  guilty  of  fraud. 

The  order  appealed  from  should  be  affirmed. 

Haynes,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  affirmed. 

McFabland,  J.,  Db  Haven,  J.,  Fitzqbrald,  J. 

EVIDBHOB— JUNOIAL  NOTIOI  Of  PREVIOUS  PbOCSBDINOS  IH  A  CxUSa  — 

Hie  filing  of  a  tnbflaqaent  indiotmaat  ii  a  continiiatioii  of  the  same  pro* 
eeading,  and  the  eourt,  on  the  trial  of  the  latter  one,  oan  take  judicial  notioe 
of  the  prior  one:  State  r,  Daugherijf^  106  Mo.  182.  Where  two  persons  aro 
Jointly  indioted  and  no  seToranoe  is  ordered,  the  plea  of  guilty  is  part  of  the 
record  of  the  trial  and  the  court  will  take  judicial  notioe  of  H:  State  t. 
Jaektan,  106  Ma  174.  Upon  the  trial  of  issues  taken  on  the  answer  of  a 
garnishee  the  court  will  take  judicial  notice  of  a  judgment  against  the  prin* 
eipal  defendant  in  the  case:  Ktntkha  Stave  Co.  V.  Shedd,  82  Iowa,  640.  The 
■nhjectof  judioial  notice  will  be  found  thoroughly  discussed  in  the  extended 
notee  to  Lanfear  v.  Mtatier,  89  Am.  Dec.  663-697,  and  Tttnfie  v.  8taU^  49 
Am.  Rep.  201-207. 
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WiLU^  AnonmuwT  Thmbrh  or  ArromMSTB  loi 
u  A  will  Mleoting  aaafctornay  and  diraoting  i 
•mploy  ■Qoh  attoroej  oa  all  matter*  partaii 
reqairementa  of  tba  will,  ta  not  binding  npon 
diaregardad  by  bim,  nor  does  anch  proviaion 
the  execation  of  the  will  to  anch  attorney  anc 
aa  one  of  the  ezecntora  of  the  decedent^  thou 
decUrea  that  where  it  appeaia  by  the  terma 
inseotion  of  the  teatator  to  commit  the  e: 
adminiatration  of  hie  estate  to  any  pereon 
though  not  named  executor,  ia  entitled  to  le 
iner  aa  if  he  had  been  ao  named. 


John  W.  MiteheU^  in  pro.  per.,  and  Wei 
the  appellants. 

6rave$j  (yMdveny^  and  ShanUand^  an 
driek^  for  the  respondent. 

^^  Belchbb,  C.  Anna  Ogier  died  oi 
March,  1898,  in  the  county  of  Los  Ang< 
therein  consisting  of  real  and  personal 
of  more  than  sixty  thousand  dollars,  ' 
a  duly  executed  last  will  and  testame 
among  others,  the  following  provisions: 

**  27.  I  appoint  the  said  Mrs.  J.  de  Ba 
trix  of  this  my  last  will,  and  direct  tha 
firona  giving  bonds  as  such,  but  charge 
that  my  estate  is  distributed  as  here 
should  die  or  be  unable  to  act  then  I  ap 
my  executor,  with  the  same  conditions. 

'*  28.  I  hereby  select  as  the  attorney  < 
Mitchell,  and  direct  my  executrix  to  cor 
in  all  matters  pertaining  to  the  distribu 
the  requirements  of  this  my  last  will. 

**  29.  If  my  said  executrix  and  my  s 
advantageous  to  my  estate  and  those 
legatees  and  devisees  not  to  sell  my  real 
sufficient  to  pay  my  just  debts,  immedia 
then  I  desire  the  sale  of  my  property  foi 
ing  legacies  delayed  to  such  time,  not 
after  my  demise,  as  my  executrix  and  a 
mutually  agree.    And  my  said  executr 
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to  sell  any  and  all  of  mj  said  real  property  at  public  or 
private  sale,  and  at  snob  priee  and  upon  suoh  terms  as  she 
and  my  said  attorney  may  deem  advantageous  and  to  the 
best  interest  of  my  estate.    And  if  my  said  executrix  and  xnjr 
said  attorney  deem  it  advisable,  my  executrix  may  sell  wxiy 
real  property  for  part  cash  and  part  deferred  paymente^ 
secured  by  mortgage  on  the  property  so  sold.    And  in  that 
event  there  shall  be  distributed  pro  rata  to  the  deviseea 
named  herein  the  cash  so  received,  and  at  the  time  it  be 
received.    Provided,  however,  that  such  sales  shall  be  made 
so  that  my  estate  can  be  finally  closed  and  distributed  within 
three  years  after  my  demise,  if  it  be  possible  to  do  so  without 
detriment  to  any  interest  involved.'' 

On  March  24th  the  said  will  was  filed  in  the  superior  court 
of  Los  Angeles  county,  accompanied  by  a  petition  of  Mrs. 
Shorb,  who  was  named  as  executrix,  asking  that  **^  the  will 
be  admitted  to  probate,  and  that  she  be  appointed  executrix 
thereof.  The  petition  was  signed  by  the  petitioner,  and  by 
Graves,  O'Melveny,  and  Shankland,  as  her  attorneys. 

On  April  5th  John  W.  Mitchell  filed  a  petition  alleging 
that*he  was  interested  in  the  said  estate,  being  named  in  the 
will  as  attorney  in  the  administration  thereof,  and,  according 
to  its  tenor,  coexecutor  thereunder,  and  praying  that  said 
will  be  admitted  to  probate,  and  that  joint  letters  testamen- 
tary  be  issued  to  Mrs.  Shorb  and  himself,  and  that  he,  the 
petitioner,  be  declared  to  be,  and  be  entered  as,  the  attorney  of 
record  for  said  estate  in  the  matter  of  the  administration 
thereof  in  lieu  of,  and  in  place  and  stead  of,  said  Graves, 
O'Melveny,  and  Shankland.  To  this  petition  Mrs.  Shorb 
filed  an  answer,  denying  that  Mitchell  was  interested  in  the 
said  estate,  or  was  named  in  the  will,  according  to  its  tenor,  as 
eoexeoutor  thereof,  admitting  that  she  had  employed  Messrs. 
Graves,  O'Melveny,  and  Shankland  as  her  attorneys  to  pre- 
sent the  said  will  for  probate,  but  denying  that  this  was  dono 
in  disregard  of  the  terms  or  directions  of  the  will,  or  in  dis- 
regard of  the  rights  of  Mitchell,  and  praying  that  the  petition 
of  Mitchell  be  denied. 

The  two  petitions  were  heard  together,  and  on  May  12th 
the  court  filed  its  findings  of  fact  and  conclusions  of  law,  and 
entered  its  order  admitting  the  will  to  probate,  and  appoint- 
ing Mrs.  Shorb  executrix  thereof,  and  denying  the  petition  of 
MitchelL  From  this  order  denying  his  petition  MitcheU 
appeals. 
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TIm  first  qnattion  proaented  ii,  Wm  appellant  entitled  to  be 
eotend  «nd  recognised  aa  the  attorney  of  record  for  said 
estate  in  the  plaoe  of  the  attorneya  employed  by  If  re.  Shorb? 
No  eaaea  are  cited  in  support  of  appellant's  contention  in 
this  regard,  and  it  ia  admitted  that  none  can  be  found;  but  it 
is  said  that  **  since  it  was  the  declared  will  of  the  tesUtriz 
ibat  appellant  should  act  as  the  attorney  of  her  *^  estate,  it 
is  both  reasonable  and  just  that  the  will  should  be  obserYcd 
in  thia  aa  well  as  in  other  rsspecta'^ 

There  is  no  such  office  ox  position  known  to  the  law  as 
"Attorney  of  an  Bstate."    When  an  attorney  is  employed  to 
render  services  in  procuring  the  admission  of  a  will  to  pro* 
bate«  or  in  settling  the  estate,  he  acts  as  the  attorney  of  the 
execator,  and  not  of  the  estate,  and  for  his  services  the  exec* 
utor  ia  personally  respoBBible*    Every  executor  and  adminis> 
trator  ia  chargeable  in  his  account  with  the  whole  of  the 
estate  of  the  decedent  which  may  come  into  his  possession 
(Code  Civ.  Proo.,  sec.  1612),  and  while  in  the  settlement  of 
bis  account  he  will  be  allowed  all  necessary  expenses  in  the 
care,  management,  and  settlement  of  the  eetate,  including 
reasonable  fees  paid  to  attorneys  for  conducting  the  necessary 
proceedings  or  suits  in  courts  (Code  Civ.  Proc.,  see.  1616), 
fitill  such  allowance  can  be  made  only  to  him,  and  not  to  the 
attorney:  Hmry  v.  Suf)0rMr  Ctmri,  98  Gal«  669.  *  And  if  the 
attorney  employed  should  be  derelict  in  his  duty,  and  should 
reeeive  and  misappropriate  funds  of  the  eetate,  the  executor 
would  be  liable  therefor  to  the  legatees  under  the  wilL    This 
being  so,  it  would  seem  to  be  neither  reasonable  nor  right  to 
hold  that  the  executor  of  a  will  must  necessarily  accept  the 
aervices  of  an  attorney  selected  by  the  testator.    Our  conclu- 
sion, therefore,  is  that  the  language  employed  by  Mrs.  Ogier: 
'*  I  hereby  eelect  as  the  attorney  of  my  eetate  John  W.  Mitch- 
ell, and  direct  my  executrix  to  consult  and  employ  him  in  all 
matters  pertaining  to  the  distribution  of  my  estate  and  the 
requirements  of  this  my  last  will,"  did  not  constitute  a  selec- 
tion which  was  binding  on  the  executrix,  but  was  simply  an 
advisory  provision  which  she  could  disregard  if  she  chose  to 
do  so. 

In  Young  v.  Alexander^  16  Lea,  108,  the  will  under  review 
contained  the  following  clause:  *'I  hereby  nominate  and 
tppeint  my  nephew,  M.  B.  Young,  of  Jackson  county,  Tennes* 
seSi  as  advisory  and  counsel  of  my  said  executors,  who  will 
assist  them  in  winding  up  my  unfinished  and  unsettled  busi- 
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ness.''  The  executor  refused  '^^  to  recognize  or  emploT^ 
Young  as  counsel  in  the  administration  of  the  estate,  where* 
upon  he  instituted  the  suit  to  compel  such  recognition  and 
employment.  The  supreme  court  said  that  '^however  per-* 
suasive  such  a  provision  may  or  might  be,  it  can  only  be 
effective  as  an  advisory  provision" ;  and  it  was  held  that  the 
provision  was  hot  binding  upon  the  executor,  and  that  he 
might  ignore  it  and  appoint  other  counsel  at  his  discretion. 

In  Foiter  v.  EUhy,  L.  R.  19  Ch.  Div.  518,  the  will  under 
review  contained  the  following  clause: 

''And  I  declare  that  my  solicitor,  William  Edward  Foster, 
shall  be  the  solicitor  to  my  estate  and  to  my  said  trusteee  in 
the  management  and  carrying  out  the  provisions  of  this  mj 
will.'' 

It  was  claimed  that  this  clause  imposed  on  the  tmsteae 
the  duty  of  employing  Foster  as  their  solicitor;  but  it  was 
held  that  it  imposed  no  such  trust  or  duty. 

The  second  and  only  other  question  presented  is:  Did  the 
court  err  in  refusing  to  direct  letters  testamentary  to  be 
issued  to  appellant  as  coexecutor  with  Mrs.  Shorb? 

The  contention  that  appellant  was  entitled  to  have  letters 
so  issued  is  based  upon  section  1371  of  the  Civil  Code,  which 
provides: 

**  Where  it  appears  by  the  terms  of  a  will  that  it  was  the 
intention  of  the  testator  to  commit  the  execution  thereof  and 
the  administration  of  his  estate  to  any  person  as  executor, 
such  person,  although  not  named  executor,  is  entitled  to  let- 
ters testamentary  in  like  manner  as  if  he  had  been  named 
executor." 

Does  the  will  show  that  it  was  the  intention  of  Mrs.  Ogier 
to  commit  to  appellant  the  execution  of  her  will  and  the 
administration  of  her  estate?  To  this  question  there  can  be 
in  our  opinion,  but  one  answer,  and  that  must  be  in  the  nega» 
tive.  The  only  paragraphs  of  the  will  relating  to  the  matter 
are  those  above  quoted.  The  twenty-seventh  paragraph 
appoints  Mrs.  Shorb  executrix,  and  charges  her  ^*  faithfully 
to  see  that  my  estate  is  distributed  as  herein  directed."  The 
twenty-eighth  paragraph  selects  appellant  as  the  attorney  for 
the  estate  and  *^'  directs  the  executrix  to  consult  and  employ 
him  in  all  matters  pertaining  thereto.  And  the  twenty*ninth 
paragraph  speaks  of  '*my  said  executrix"  and  "my  said 
attorney"  and  directs  what  '^my  said  executrix"  may  do,  if  she 
and  ''  my  said  attorney"  deem  it  advantageous  and  advia* 
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able.  By  these  paragrapht  no  power  to  aot  as  executor  ie 
given  to  appellant^  and  it  eeeme  evident  that  the  intention  of 
the  testatrix  was  simply  to  make  him  the  attorney  and 
eonnaelor  of  the  executrix,  and  not  to  commit  to  him  the 
administration  of  the  estate* 

The  order  appealed  from  should  be  aflSrmed* 

Searls,  C,  and  VANCLiSFy  C.|  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  aflSrmed. 

If cFablahi),  J.y  De  Hayek,  J.,  Fxtxoebald,  J. 


XxaouTOBS  An>  ADimisTKATOBa— ArpomncsMT.— Om  who  Is  auMd 

in  th«  wiU  m  thoogh  aa  aniitaat  in  tli«  inwt  is,  bj  AmeriMa  praoliot^  etn- 
Ally  qualified  lik«  any  ooazeontor.  But  a  testator  will  aometimM  namo 
aaothor  person  beaidea  hia  aotoal  axeeator  to  adTiaa,  ar  aaaiat  the  laUar»  aad 
aneh  paraoa  baa,  if  ao  the  taatator  obviooaly  intended*  none  of  iha  righta  or 
reaponaibilitioa  of  an  ezaontor*  nor  any  right  to  intarmaddle,  bnt  may  adriaoi 
3aa  Sehonlar'a  Szaoatora  and  AdniiniBtratoi%  aoc.  S9,  otting  WiUiaoia  oa 
Bxacnton  aad  Adminiatraton,  7th  ad.,  244^  aad  $  Badflald  oa  WU1%  Sd  od^ 


Blaisdbll  V.  Lbiob. 

[101  CALXfOBMIA,  406.] 

A  ComwMTAmm  «o  Whiob  thb  SioKATuaa  or  nn  GnAVSom  n 

BT  AHOTBSa  at  the  grantor'a  direction.  In  hii  preeenoe,  or  whiob,  thoogh 
Jot  ao  affixed,  ia  anbseqnently  adopted  and  ratified  by  tho  grantor,  ia 
valid. 

'ODaTBTAiiOB — Bbtoppsl  vaoK  AoxHOWiJiDOMBiiT  ov.— If  ooo  nauod  aa  a 
grantor  in  a  deed  acknowledgaa  that  the  aignatnra  thereto  la  hia  before 
a  notary  pablic,  who  therenpon  affizaa  hia  oertifioate  of  anch  aoknowl* 
odgmont^  thia  is  a  public  declaration  of  aoeh  grantor  which  ha  is  eatopped 
from  oontroverting  aa  againat  one  who^  in  reliance  thereon  and  without 
notice,  has  parted  with  property. 

blOFFSL  TO  BXHT  THS  £XE0UTI0M  OV  A  OOHTBTANOa  09  THB  OSOUHD  TAAT 

n  WAS  FoROSD  ariaea  when  being  produced  to  the  grantor  by  a  notary 
public,  inoh  grantor  aeknowledgea  the  ozecntion  thereof  and  attaehea 
hia  certificate  of  ench  acknowledgment  in  due  form,  thongh  the  grantor 
made  anch  acknowledgment  in  tho  mistaken  belief  that  the  eonrayanoa 
waa  an  entirely  different  inatmment  which  ha  had  executed  on  theaamo 
day,  if  rach  belief  would  not  have  axiated  had  ho  examined  the  inatm- 
ment at  the  time  the  acknowledgment  waa  made  before  the  notary  pnb> 
lie,  and  the  property  haa  bean  anbseqnently  aold  to  a  pnrchaaer  in  good 
faith  in  reliance  upon  tho  record  title  indnding  aaoh  deed  aad  oartificato 
ol  acknowledgment. 
AM.  81:  Barn  Vol.  XU  -• 
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/.  j8.  Vainphell  and  C  C.  Hferriamj  for  the  appellant 
J.  P.  Sirother^  for  the  respondent 

^^  HABAnoVy  J.  The  defendant  Bailey  K.  LeackY  bor- 
rowed one  thousand  dollars  from  tlie  plaintiff  July  18,  1891,. 
and,  to  secure  the  payment  thereof,  executed  to  hitn  a  rnort^ 
gage  upon  certain  lands  which  appeared  by  the  record  to 
have  been  conveyed  to  him  by  his  wife,  MatUe  A.  Leach. 
This  action  was  brought  to  foreclose  the  mortgage  against 
husband  and  wife,  the  plaintiff  alleging  in  his  complaint  that 
iYfb  Wife  claims  some  interest  in  the  mortgaged  lands,  but 
that  her  claim  was  subject  to  the  lien  of  his  mortgage*  Mat- 
in A.  Leaoh  filed  a  separate  answer,  allegifif  thai  the  Wa» 
the  sole  owner  of  the  lands,  and  that  her  htisbatid  had  never 
had  any  interest  therein.  ITpofi  the  trial  of  th^se  Issues  the^ 
court  found  that  the  wife's  signature  to  the  deed  under  which 
the  husband  claimed  title  was  a  forgery,  but  thai  she  had 
atlrtiowledged  its  execution  to  the  notary  )>ubl'lc,  and  that  the 
conveyance  had  been  placed  oh  recotd  With  the  notary's  Oer-^ 
tificate  of  her  acknowledgment  indorsed  thereon.  No  ques* 
tion  was  made  of  the  good  faith  of  the  plaintiff  in  loaning  the 
money,  and  the  court  held  that  he  was  entitled  to  rely  upon 
the  record  evidence  of  title,  and  rendered  judgment  for  the- 
foreclosure  of  the  VnOHgng^.  FrOtt  this  jtdgment  the  defend-* 
ant,  Mattie  A.  Leach,  has  appealed. 

"^^  The  Moord  discleiseB  ihe  following  flicia  oomi«et«d  wMh 
thd  appellant's  acknowledgment  of  the  conveyance:  It  ap- 
pears that  on  the  morning  of  the  16th  of  July  the  appellant 
had  signed  a  lease  of  certain  property  and  given  it  to  ber 
h«f8band>  and  that  in  the  afternoon  <rf  that  day  h«r  husband 
handed  th^  de«d  in  queMion  to  th6  notbry,  with  hi^  wife'a 
name  already  signed  thereto,  and  requested  him  to  go  with 
him  to  his  house  and  take  her  acknowledgment  The  notary 
testified  that  when  he  and  the  husband  reached  the  house  he 
eitphiined  to  Mrs.  Leach  the  object  of  hia  vivH,  and  ^'  got  up 
from  my  chair  aYid  walked  over  to  b^r  with  the  deed  in  my 
hand,  passed  it  to  her  and  took  my  seat  again,  and,  as  t  sup- 
pose, she  read  it  I  don't  know.  She  peered  over  it  I  don't 
know  whether  she  read  it  or  not.  I  got  up  then  and  asked 
het  if  it  Was  her  signature,  and  she  aclmowledged  the  execu- 
tion of  that  instrument  She  said  she  did,  and  I  placed  my 
seal  to  it  and  handed  it  to  Mr.  Leach."  Mrs.  Leach  contra- 
dicts the  notary  in  some  details^  but  the  findings  of  the  court 
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must  be  accepted  as  determinative  of  the  facts  that  her  sig* 
Dature  bad  been  placed  to  the  instrument  withoot  her  knowW 
edge  or  consent,  and  that  the  facts  stated  in  the  notary** 
certificate  are  correcL  Mrs.  Leach  does  not,  in  her  teetimonj, 
eaj  that  she  then  questioned  the  genuineness  of  her  signa- 
ture, but  that  the  instrument  did  not  appear  to  her  to  be  the 
same  one  as  that  upon  which  she  had  placed  it.  Taking  the 
most  favorable  view  for  the  appellant,  it  would  appear  that 
after  she  bad  signed  the  lease  and  given  it  to  her  husband,  he 
substituted  for  it  the  deed  to  himself  with  her  name  affixed 
thereto,  and  that  she  paid  but  slight  attention  to  the  instru* 
ment  when  it  was  presented  to  her  for  her  acknowledgment^ 
and  admitted  to  the  notary  that  it  was  her  signature. 

The  Civil  Code,  section  1091,  requires  that  a  grant  of  real 
property  shall  be  subscribed  by  the  grantor  in  order  that  the 
title  may  be  transferred  thereby,  but  it  is  not  necessary  that 
the  signature  of  the  grantor  be  affixed  by  ^^  himself.  It 
may  be  so  affixed  by  another,  if  done  in  his  presence,  and  by 
his  own  direction  {Gardner  ▼.  Gardner^  6  Cush.  483;  62  Am. 
Dec.  740),  and  he  may  also  adopt  and  ratify  a  signature 
made  by  another  without  any  previous  authority  {Bartlett  y. 
Drake,  100  Mass.  174;  97  Am.  Dec.  92;  1  Am.  Rep.  101); 
and  the  adoption  of  a  forgery  has  been  held  to  be  binding 
upon  the  maker  of  a  promissory  note:  Foreyth  v.  Day,  46  Me. 
176;  Greenfield  Bank  v.  Crafts,  4  Allen,  447.  The  owner  of 
property  cannot  be  divested  thereof  by  a  forged  instrument, 
but  his  conduct  in  reference  to  the  instrument  may  estop  him 
from  denying  its  validity.  As  between  himself  and  the  per- 
Sod  who  committed  the  forgery  such  estoppel  may  not  arise, 
btit  if,  with  knowledge  of  the  forgery,  he  should  declare  to  an 
innocent  person  that  the  signature  was  his  own,  and  that  he 
had  executed  the  instrument,  and  thereby  induced  him  to 
purchase  the  property,  he  could  not  afterwards  claim  the 
property  upon  the  ground  that  the  instrument  was  a  forgery. 

When  the  instrument  in  question  was  presented  to  Mrs. 
Leach  for  her  acknowledgment,  it  was  competent  for  her  to 
adopt  the  signature  of  her  name  that  had  been  placed  there 
without  her  knowledge  or  authority,  and  by  such  adoption 
give  it  the  same  validity  as  if  placed  there  by  herself.  She 
must  be  presumed  to  know  her  own  handwriting,  and  her 
statement  to  the  notary  that  she  had  executed  the  instrument 
to  which  it  was  affixed  prevents  her  from  questioning  the  cor- 
rectuete  of  that  statement  as  against  one  who,  in  reliance 
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thereon,  has  parted  with  his  property.  The  statute  has 
designated  a  notary  public  as  one  of  the  officers  to  whom  a 
grantor  may  make  a  formal  acknowledgment  of  his  execation 
of  an  instrument  for  the  purpose  of  estabh'shing  the  fact  of 
such  execution  and  having  a  public  record  made  thereof;  and 
when  such  acknowledgment  is  made  by  the  grantor  and  cer- 
tified by  the  notary,  it  is  a  public  declaration  of  that  fact  to 
all  persons  who  may  in  good  faith  act  thereon,  which  the 
grantor  is  estopped  from  denying.  If  the  notary  is  himself 
deceived,  as,  for  instance,  **•  if  another  person  should  per- 
sonate the  grantor  and  acknowledge  the  signature,  the  title  of 
the  true  owner  would  not  be  affected,  but  when  the  person 
named  in  the  instrument  appears  in  person  before  the  officer 
and  makes  such  acknowledgment,  he  is  estopped  from  after- 
wards denying  his  declaration,  as  well  as  the  fact  of  bis 
signature,  against  any  one  who,  without  any  other  notice  or 
J^nowledge  than  is  conveyed  by  the  instrument,  parts  with 
liis  property  upon  the  strength  thereof. 

Although  the  court  does  not  find  that  Mrs.  Leach  in  terms 
adopted  the  signature  to  the  deed,  yet  its  finding  that  she  was 
80  negligent  in  acknowledging  its  execution  as  to  estop  her 
from  disputing  the  plaintiff's  claim  is  fully  sustained  by  the 
evidence.  By  her  own  testimony  she  did  not  at  the  time  of 
her  acknowledgment  deny  the  genuineness  of  her  signature, 
and  although  she  says  that  she  then  thought  the  instrument 
was  not  the  one  she  had  signed  in  the  morning,  she  failed  to 
give  it  such  an  examination  as  to  convince  her  of  that  fact, 
and  the  testimony  of  the  notary  that  he  handed  the  instru- 
ment to  her  for  her  examination,  and  that  she  appeared  to 
examine  it,  shows  that  she  had  every  opportunity  for  de- 
termining whether  or  not  it  was  her  deed.  Having  this 
opportunity  for  repudiating  or  adopting  the  signature,  her 
acknowledgment  of  its  validity  estops  her  from  questioning 
that  fact  as  against  the  plaintiff,  who  in  good  faith  has  parted 
with  his  money  to  the  one  in  whose  favor  she  made  the 
acknowledgment.  If  afterwards  she  ascertained  that  she  had 
been  deceived,  and  had  acknowledged  the  validity  of  a  deed 
which  was  in  fact  a  forgery,  the  loss  would  be  her  own,  as 
against  an  innocent  party  who  had  relied  upon  such  acknowl- 
edgment. If  she  neglected  to  give  the  instrument  such  an  ex- 
amination as  would  inform  her  either  that  another  instrument 
had  been  substituted  for  the  one  which  she  had  signed,  or 
that  the  signature  thereto  was  not  her  own,  the  consequencea 
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of  such  neglect  should  fall  upon  herrelf  rather  than  upon  one 
wh0|  bj  ^^^  her  own  positive  declaration  of  its  genuineness, 
had  been  induced  to  part  with  his  property.  **When  a  man 
knows  that  he  is  conveying  or  doing  some  thing  with  his  estate, 
but  does  not  ask  what  is  the  precise  effect  of  the  deed,  because 
he  is  told  it  is  a  mere  form,  and  has  such  confidence  in  his 
solicitor  as  to  execute  the  deed  in  ignorance,  the  deed  so 
executed,  although  it  may  be  voidable  on  the  ground  of  fraud, 
is  not  a  void  deed":  Hunter  v.  Walters^  L.  R.  7  Ch.  App.  88; 
see,  also,  GoodeU  v.  Bates^  14  R.  I.  65;  State  v.  Mattheto$^  44 
Kan.  596;  TunUon  v.  Chamblin^  88  111.  878;  ShirtM  v.  Over- 
johnj  60  Mo.  805;  Chapman  v.  Ro$e,  66  N.  Y.  137;  16  Am.  Rep. 
401.  *' Where  one  of  two  innocent  persons  must  suffer  by  the 
act  of  a  third,  he  by  whose  negligence  it  happened  must  be 
the  sufferer":  Civ.  Code,  sec.  3543. 
The  judgment  and  order  are  affirmed. 

Gakoutte,  J.,  and  Patsbson,  J.,  concurred. 


I>Bm»— ExKCOTioir  bt  Ovb  Otbmk  than  GRAHTOB.^If  tfa*  nam*  of 
the  grantor  is  signed  to  a  deed  b^  another  in  his  presenoe,  at  his  request, 
and  as  and  for  his  act,  the  deed  is  as  effective  as  if  signed  by  himself;  and 
the  acknowledgment  of  a  deed  by  a  grantor  who  did  not  himself  sign  it^  it  a 
sufficient  recognition  and  adoption  of  the  signataret  Lewis  ▼.  WaUont  M 
Ala.  479;  39  Am.  8t.  Bep.  SS;  and  note  where  the  oaset  diaonssing  theeo 
propositions  are  collected. 


Kbnnbdy  V.  California  Sayinos  Bank. 

[ua  CAUvoanA.  ttft.] 

OoKPOKAnovs.— Thi  DsvaMSB  ov  Ultba  Viaxa  is  looked  upon  1^  the  conrts 
with  disfavor  whenerer  it  is  presented  for  the  purpose  of  avoiding  an 
obligation  which  the  corporation  has  assumed  merely  in  excess  of 
powers  conferred  upon  it,  and  not  in  riolation  of  some  express  provi- 
sion of  the  statute. 

A  CoBToaATioif  Hating  Stock  m  Anothsb  CosroRATioir  standing  in  its 
own  name  on  the  books  of  the  latter  is  liable  in  an  action  for  its  propor- 
tion of  a  debt  due  from  such  corporation,  where  it  is  not  absolutely  pro- 
hibited from  acquiring  title  to  such  stock,  and  cannot  avoid  such  liability 
by  alleging  that  its  acquisition  of  such  title  was  ultra  tires,  especially 
when  it  has  received  dividends  on  the  stock,  and  to  that  extent  dimin- 
ished the  corporate  property  which  might  otherwiaa  have  been  applied 
to  the  satisfaction  of  the  plaintiff's  debt. 

James  E.  Wadham^  for  the  appellant. 

William  H.  Fuller^  and  Works  and  Worke^  for  the  respondent. 
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^^^  Harbison,  J.  During  the  year  1891  the  plaintiff  de- 
posited with  the  California  Savings  Bank,  one  of  the  defend- 
ants herein,  different  sums  of  money,  for  which  the  said 
defendant  issued  to  him  its  several  certificates  of  ^*^  deposit* 
amounting  in  the  aggregate  to  forty-five  thousand  dollars. 
On  the  12th  of  November,  1891,  the  plaintiff  demanded  of  the 
savings  bank  payment  of  the  amount  of  said  certificates, 
and,  upon  its  refusal,  brought  this  action,  making  the  other 
defendants  parties  to  the  action,  for  the  purpose  of  recov* 
ering  from  them  their  proportion  of  said  indebtedness  as 
stockholders  in  the  California  Savings  Bank.  Judgment  was 
recovered  against  the  savings  bank  for  the  full  amount  of  tlie 
claim,  and  against  the  other  defendants  for  their  respective 
proportions  thereof  as  such  stockholders.  The  California 
National  Bank,  one  of  the  defendants,  has  appealed  upon  the 
ground  that  by  virtue  of  the  statutes  under  which  it  is  organ* 
ized  it  had  no  power  to  become  a  stockholder  in  another  cor- 
poration, and  that  its  act  in  becoming  such  stockholder  is  so 
far  ultra  vires  that  it  cannot  be  made  liable  for  any  portion  of 
the  indebtedness  of  the  corporation.  The  California  Savings 
Bank  was  organized  January  13,  1890.  September  10,  1890, 
nine  hundred  and  ninety  shares  of  its  capital  stock  was  issued 
to  J.  W.  Collins,  cashier  of  the  California  National  Bank,  and 
on  January  2,  1891,  the  certificates  representing  these  shares 
were  canceled,  and  one  certificate  therefor  was  issued  to  the 
California  National  Bank,  and  was  thereafter  held  by  it  until 
after  the  commencement  of  this  action.  During  this  period 
two  dividends  upon  the  stock  were  paid  by  the  savings  bank 
to  the  appellant. 

The  defense  of  ultra  ffires  is  looked  upon  by  courts  with 
disfavor  whenever  it  is  presented  for  the  purpose  of  avoiding 
an  obligation  which  a  corporation  has  assumed  merely  in 
excess  of  the  powers  conferred  upon  it,  and  not  in  violation 
of  some  express  prohibition  of  the  statute.  Courts  are  in* 
clined  to  treat  the  corporation  as  estopped  from  setting  up 
this  defense  in  all  cases  where  it  has  received  and  retains  the 
benefit  of  the  transaction,  and  seeks  by  this  plea  to  avoid 
its  correlative  obligation. 

In  Evans  v.  Bailey^  66  Cal.  112,  an  action  was  brought  ^** 
against  the  stockholders  of  the  California  Fruit  and  Meat 
Shipping  Company  to  recover  from  them  their  respective  pro- 
portions of  certain  indebtedness  to  the  plaintiff  of  that  cor* 
poration.    One  of  these  defendants  was  the  People's  Ice 
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Company,  another  corporation  which  held  a  thousand  sharai 
<d  the  capital  stock  of  the  corporation  debtor,  and  to  ita 
objection  that  it  was  uUra  vim  for  it  to  hold  stock  in  another 
corporation,  it  was  held  that  as  It  did  not  appear  that  it  was 
not  within  the  scope  of  its  power  to  hold  stock  in  the  defend* 
ant  corporation  under  any  circumstanceSf  or  for  any  purpose, 
and  as  the  circumstances  under  which  it  had  acquired  tho 
atock  were  not  shown,  the  defense  could  not  be  maintained. 

Tliere  is  no  provision  in  the  statute  by  which  a  national 
bank  is  expressly  prohibited  from  becoming  #  stockholder  in 
another  corporation,  and  while  it  may  be  conceded  that  its 
subscription  to  the  shares  of  another  corporation  would  be  so 
far  in  excess  of  the  powers  conferred  by  the  statute  under 
which  it  is  organized  that  the  executory  contract  therefor 
would  not  be  enforced,  it  by  no  means  follows  that,  if  such 
contract  is  executed,  and  it  has  been  registered  as  such  stock- 
holder, it  is  not  entitled  to  a  voice  in  its  corporate  manage- 
ment, or  to  its  share  of  the  corporate  earnings  while  th# 
corporation  is  in  existence,  or  of  its  assets  upon  a  dissolution 
thereot  It  may  take  shares  in  another  corporation  as  collat- 
eral security  for  a  loan  made  by  it,  and  if  the  loan  is  not  paid 
it  may  become  the  owner  of  those  shares  and  have  them 
registered  in  its  name  upon  the  books  of  that  corporation; 
and  in  such  a  case  it  is  subject  to  the  same  liabilities  as  any 
other  stockholder.  In  National  Bank  v.  Case,  99  U.  8.  628^ 
the  bank  had  become  a  stockholder  in  another  corporation 
under  such  circumstances,  and  it  was  held  to  be  liable  for  its 
proportion  of  the  debts  of  the  corporation  in  which  it  bad 
been  a  stockholder,  although  it  had  transferred  the  stock  ta 
one  of  its  clerks  for  the  purpose  of  avoiding  such  liability^ 

^^  As  the  appellant  herein  could  have  taken  the  stock  of 
the  savings  bank  in  satisfaction  of  a  loan  for  which  it  had 
been  pledged  to  it  as  security,  it  was  witiiin  the  scope  of  its 
power  to  become  a  stockholder  therein,  so  that  it  cannot  be 
said  that  it  was  prohibited  by  st^tuttii  from  bepomiog  such 
stockholder.  Having  caused  itself  to  be  registered  upon  the 
books  of  the  corporation  as  a  stockholder,  any  person  dealing 
with  the  corporation  would  be  justified  in  assuming  that  it 
had  become  inch  stockholder  by  virtue  of  a  transaction 
within  its  power,  rather  than  in  violation  of  the  laws  of  its 
creation,  and,  so  long  as  it  held  itself  out  as  such,  it  ought 
not  to  be  permitted  to  defend  agninst  its  liability  as  such 
atockholder  by  showing  that  it  had  become  such  in  violation 
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of  law.  "  Strangers  are  presumed  to  know  the  law  of  th» 
land,  and  they  are  bound  when  dealing  with  corporations  to 
know  the  powers  conferred  by  their  charter.  These  are  opeu 
to  their  inspection,  and  it  is  easy  to  determine  whether  the 
act  is  within  the  scope  of  the  general  powers  conferred  for 
that  purpose,  but  they  have  no  access  to  the  private  papers  of 
the  corporation,  or  to  the  motives  which  govern  directors  and 
fitockholdersi  and  no  means  of  knowing  the  purposes  for 
which  an  act  that  may  be  lawful  for  some  purposes  is  done. 
The  very  fact  that  the  appointed  officers  of  the  corporatioa 
assume  to  do  an  act  in  the  apparent  performance  of  their 
duties,  which  they  are  authorized  to  perform  for  the  lawful 
purposes  of  the  corporation,  is  a  representation  to  those  deal- 
ing with  them  that  the  act  performed  is  for  a  proper  purpose, 
and  such  is  the  presumption  of  the  law,  and  upon  this  pre- 
sumption strangers,  having  no  notice  in  fact  of  the  unlawful 
purpose,  are  entitled  to  rely":  Miner$^  Ditch  Co.  y.  ZeUerbach^ 
87  Cal.  587;  99  Am.  Dec.  300. 

The  appellant  has  not  repudiated  the  agreement  under 
which  it  received  the  stock,  but  still  retains  it,  and,  so  far  aa 
is  shown  by  the  record,  claims  to  be  the  owner  of  it,  and  to 
share  in  all  the  earnings  and  assets  of  the  corporation.  Dur- 
ing the  period  that  it  has  claimed  to  ^^^  be  such  owner  it 
has  received  dividends  out  of  the  assets  of  the  savings  bank, 
and  to  that  extent  diminished  the  corporate  property  which 
otherwise  might  have  been  appropriated  in  satisfaction  of  th& 
plaintiff's  claim:  See  Mitchell  v.  Beckman^  64  Cal.  117.  Hav- 
ing had  the  benefit  of  the  transaction,  and  still  enjoying  its 
fruits,  it  is  estopped  from  denying  a  liability  which  is  correla- 
tive to  such  benefits  and  fruits,  and  dependent  thereon:  Se» 
Horse  on  Banking,  sec.  785. 

The  judgment  and  order  are  affirmed. 

Qaboutte,  J.,  and  Patebson,  J.,  concurred. 
Hearing  in  Bank  denied,    ^_ 

Ck)RPORATZotr8~AcQuiBivo  Srocnc  in  AiroTRn  Oobfokitkov. —  Tbim 
question  is  the  sabjeot  of  a  monographic  note  to  DtMMH  HoUl  Co,  r,  Sekrmm^ 
ie  Am.  St  Rep.  134. 

Ck)RPORATioNS^PLBA  OF  Ultra  Virbs — Whkx  Not  Availablx. — Wber» 
a  corporation  enters  into  a  contract  ultra  vires,  and  the  other  party  in  reli- 
ance thereon  expends  money,  the  corporation  is  liable  on  the  contract^  pro- 
vided it  be  not  in  violation  of  its  charter  nor  prohibited  by  law:  State  Board 
T.  Citkens'  etc  JRp.  Co.,  47  Ind.  407;  17  Am.  Rep.  702.  See  the  notes  t» 
ktinhn^fr.  Lombard,  33  Am.  St  Rep.  760,  and  New  7wk  etc  Ina.  Co,  ▼• 
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Bf,  13  Am.  D^o.  106,  when  the  eaias  diaciining  this  rabjeet  art  eoUeeted. 
OBoeading  th«  nakwIaliiaM  of  the  mIs  Vj  *  oorpontioii  of  all  of  Its  propoitj 
to  aDotlMr  oorporatioiiy  and  reoeiving  in  payment  thorofor  tho  stock  of  tho 
gnnteo,  to  bo  distribntod  among  its  stookholdera,  yot  if  sooh  contract  has 
bean  fally  oooipletcd,  tha  corporation  itaclf  cannot  rsooTcr  back  the  property 
sdd,  or  8«t  ande  the  contract  on  acccontof  its  Ulegalityt  Mimr^  DUA  Co. 
T.  ^eOonftodl*  S7  Osl.  MS}  99  Am.  Dae  800.  8esi.  also^  ^tooMto- ▼•  fcmy, 
ai  Oa.  AM;  M  Ajik  81  Bep.  SS7.  in  this  oconcctica. 
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"  poi  CAUjmuoA,  aai.) 

ICmiifaPAi.  CoBTOBATiojii— Dud  ov  is  Etiobwoi  ov  tsb  Tbuth  m  tbb 
Rboitaxb  THVBEiii.^If  a  convey anoa  axcontad  by  the  aathcritias  of  a 
nmnicipal  corporation  redtes  the  ezistenoe  of  facts  without  which  its 
•xacntion  wonld  be  vnanthoriisd  and  void,  snch  recitals  aie  CTidence  of 
fhs  fnota  recited,  and  no  other  or  further  evidence  is  required  in  support 
of  saehdeed. 
OoliarnTunoiiAL  Law— CraAnra  Statutes.— If  the  thing  wanted  or  failed 
to  bo  done,  and  which  constitutes  the  defect  in  the  proceedin|^  is  some 
thing,  the  necessity  for  which  the  legislature  might  hare  dispensed  with 
by  prior  statutes,  then  it  is  not  beyond  the  power  of  the  legislature  to 
dispense  with  it  by  a  subsequent  statute;  and  if  the  irregularity  consists 
of  not  doing  some  act  or  in  the  manner  of  doing  some  act»  which  the  legis- 
latnre  might  have  made  immaterial  by  prior  law,  it  is  equally  compe- 
tent to  make  the  same  immaterial  by  a  subsequent  law. 
OoHvmirnoHAif  Law.^A  Dikd  DiraonTS  because  not  executed  under  tho 
corporate  seal  of  a  municipality  may,  by  subsequent  legislation,  be 
given  the  same  effect  as  if  snch  seal  had  been  regularly  affixed  thereto. 

OvnilAHOT. — ^A  COMTBTANOI  BT  A  COTBRANT,  PUKPOBTINO  TO  OrAKT  THI 

WBarr  Half  of  a  Lor  of  which  he  owns  but  ths  undivided  one*  half,  doee 
not  divest  his  Intereet  in  the  whole  lot,  nor  does  such  conveyance  oper- 
ate as  a  partition,  in  the  absence  cl  the  ratification  thereof  by  the  other 
ootenants. 
ConrBN AXOT.  —A  Cohybtanob  of  a  Sfbcifio  Part  of  the  common  property 
by  one  of  several  ootenants  may  be  ratified  by  the  other  ootooants,  and 
thus  made  to  operate  as  a  partition  or  conveyance  in  severalty^  but  such 
ratificaticn  must  be  proved,  and  will  not  be  presumed. 

FiUtam  H.  Fuller^  for  the  appellant 
CamuM  CarUff  for  the  respondeDt 

•M  The  Court.  In  this  case  Department  One  rendered 
the  following  opinion,  which  was  prepared  by  Mr.  Comrois- 
sioner  Searls.    We  still  adhere  to  the  yiews  therein  expressed: 

'*This  is  an  action  to  quiet  title  to  the  east  half  of  pueblo 
lot  1216,  containing  about  forty-five  acres  of  land,  '^^  situ- 
ated in  the  city  of  San  Diego.    The  appeal  is  taken  by  defend- 
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ant  from  a  judgmejit  in  fa?or  of  plaintiff  adjaJging  him  to  be 
entitled  to  said  east  ha]f  ol  pueblo  lot  1215,  according  to  the 
Poole  map  of  the  pueblo  lands  of  the  citj  of  San  Diego,  made 
in  1856,  and  adjudging  that  defendant  has  no  title  thereto, 
etc.;  also  from  an  order  denying  a  motion  for  a  new  trial. 
The  city  of  San  Diego  was  a  municipal  eorporationi  orgao^ 
ized  under  two  acts  of  the  legislature,  approved  January  80, 
1852,  and  April  28,  1852,  respectively.    The  title  of  respond- 
ent is  derived  from  the  appellant,  the  city  of  San  Diego, 
through  a  conveyance  executed  by  the  trustees  of  said  citjr 
on  the  twenty-seventh  day  of  February,  1869,  to  ope  Thomas 
Whaley,  and  which  conveys  the  undivided  half  of  lot  twelve 
hundred  and  fifteen  (1215),  according  to  the  official  map  of 
said  city  made  by  Charles  F*  Poole,  a.  d.  1856,  and  on  file, 
etc.    The  deed  is  executed  by  the  president  and  trustees  of 
the  city,  who  attach  their  private  seals,  it  being  recited  that 
no  corporation  seal  has  been  ^as  yet  provided/    Among  the 
recitals  of  the  deed  are  the  following: '  Whereas,  the  president 
and  trustees  aforesaid,  by  the  vote  of  the  duly  qualified  electors 
of  the  said  city  ol  San  Diego,  at  an  election  for  the  special 
purpose,  held  in  said  city  on  the  twenty-fifth  day  of  May, 
A.  D.  1868,  in  pursuance  of  an  act  of  the  legislature  of  the 
state  of  California  entitled,  ^'An  act  to  repeal  the  charter  of 
the  city  of  San  Diego,  and  to  create  a  board  of  trustees," 
approved  January  80,  1852,  were  directed,  authorised,  and 
empowered  to  sell  pueblo  or  city  lands,  the  property  of  said 
city;  and  whereas,  on  the  twenty-seventh  day  of  February, 
A.  D.  1869,  the  said  president  and  trustees,  in  compliance  with 
said  vote  and  said  act  of  the  legislature,  sold  to  said  party  of 
the  second  part  the  land  and  premises,  hereinafter  described, 
for  the  sum  of  twenty  dollars  in  gold  coin  of  the  United  States 
of  Americai  being  at  the  price  of  twenty-five  cents  per  acre^ 
upoa  the  conditions  provided  for  and  prescribed  in  a  certain 
resolution  or  order  of  s^id  board  of  trustees,  made  and  sntered 
on  the  eighth  day  of  June,  a.  d.  1868,  *''  and  a^id  party  of 
the  second  part  has  made  and  completed  all  the  improve* 
ments  upon  said  lands  by  said  resolutions  or  order  required 
to  be  made,  and  haa  fully  paid  said  sum  of  twenty  dollars 
into  the  treasury  of  said  city.'    The  conveyance  was  duly 
acknowledged,  and  was  recorded  in  the  office  of  the  countj 
recorder  of  the  county  of  San  Diego,  August  21,  1869.    On 
the  twenty-eighth  day  of  February,  1869,  the  same  trustees, 
by  a  like  deed  containing  like  recitalSi  conveyed  the  west  half 
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of  the  same  lot  (No.  1215)  to  one  J.  C.  Babcocic,  which  deed 
woe  acknowledged  and  duly  recorded  March  1»  1869,  viz., 
prior  to  the  acknowledgment  and  recordation  of  Wbaley'a 
deed.  At  a  special  meeting  of  the  board  of  trustees  held  June 
8,  1868,  it  was  resolved  *  that  the  only  way  pueblo  lands  will 
be  granted  is  as  follows  ^  Then  follow  the  conditionSt  which 
are,  in  aubatance,  that  one*half  of  the  purchase  price  is  to  be 
paid  on  securing  certificates;  the  land  to  be  occupied  and 
improTed  within  six  months  after  certificate  is  taken,  and  it 
must  be  taken  out  within  one  month  after  approval  of  the 
petiiion;  two  hundred  and  fifty  dollars'  worth  of  improve- 
ments to  be  placed  upon  tracts  of  forty  acres  or  less,  and  four 
hundred  dollars  upon  tracts  of  eighty  acres,  within  one  year, 
and  if  not  made,  previous  payment  to  be  forfeited,  and  land 
to  revert  to  the  city.  When  the  improvements  were  made 
the  petitioner  became  entitled,  upon  payment  of  the  residue 
of  the  purchase  price,  to  a  deed,  surveys  to  be  made  at  expense 
of  purchaser. 

^'  It  was  conceded  at  the  trial  that  title  to  the  pueblo  lands, 
of  which  lot  1215  was  a  part,  was,  at  the  date  of  the  execution 
of  the  Whaley  deed,  in  the  city  of  Ban  Diego,  and  that  what- 
ever title  passed  by  that  conveyance  waa  vested  in  H.  C.  Gor- 
flon,  the  respondent  Appellant  objected  at  the  trial  to  the 
introduction  of  the  Whaley  deed,  upon  several  grounds,  the 
mo^t  important  of  which  was  that  said  deed  was  not  executed 
on  the  part  of  the  city  as  required  by  law.  The  specification 
of  the  reasons  why  not  executed  a^  required  by  law  shows 
that  there  waa  no  showing  that  the  city  ever  ***  passed  a 
resolution  authorizing  the  sale  or  transfer  of  the  property 
described  in  the  deed;  that  the  property  ifras  not  sold  or  con? 
veyed  in  accordance  with  the  charter  of  the  city  of  San  Diego. 
The  Whaley  deed  recites  the  particular  facts  upon  which  the 
authority  of  the  city  trustees  to  convey  ia  supposed  to  be 
founded. 

^  That  particular  recitals  in  a  deed  are  binding  upon  parties 
and  privies,  and  that  this  doctrine  applies  to  the  authorized 
acta  of  a  corporation,  does  not  seem  to  be  disputed  by  appel- 
lant. It  i9  essential  to  an  estoppel  by  deed  that  the  deed 
itself  should  be  a  valid  instrument;  and,  if  void,  though 
under  seal,  it  does  not  work  an  estoppel  at  law  or  in  equity: 
Caffrey  v.  Dudgeon^  S8  Ind.  512;  10  Am.  Rep.  126;  Merriam  v. 
Boiton  etr.  R,  R.  Co.,  117  Mass.  241.  The  contention  of  coun- 
sel for  appellant  ia  that  the  deed  to  Whaley  not  being  executed 
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under  the  corporate  eeal  of  the  city  of  San  Diego  before  it  was 
admiBsible  in  evidence,  respondent  sbonld  have  been  required 
to  show  that  the  corporate  authorities  possessed  the  power  to 
sell  the  property,  that  it  was  sold  under  such  power,  and  that 
the  board  of  trustees,  when  assembled  and  acting  as  such, 
sold  the  property,  and  directed  the  execution  of  the  deed  to 
Whaley.  The  city  of  San  Diego,  as  it  existed  at  the  date  of 
the  execution  of  the  Whaley  deed,  as  before  stated,  was 
organized  under  an  act  of  the  legislature  of  the  state  of  Cali- 
fornia, approved  January  30,  1852,  and  by  an  act  approved 
April  28,  1852.  The  first-named  act  provided  for  the  election 
of  three  trustees,  one  of  whom  should  be  president,  etc.  The 
seventh  section  of  the  act  authorized  the  board  of  trustees  to 
sell  as  much  of  the  property  of  the  city  as  was  necessary  to 
pay  its  debts,  *  giving  at  least  ten  days'  notice  of  any  pro|>erty 
to  be  sold,  and  to  continue  the  sale  from  time  to  time  until 
said  debt  is  paid.'  Section  11  of  the  act  provides  that '  when 
the  debts  of  said  city  are  paid  no  more  of  the  city  property 
shall  be  sold  except  by  a  vote  of  the  inhabitants  of  said  city 
they  shall  be  authorized  to  do  so,*  etc.  It  appears  from  the 
act  that  there  had  been  a  previous  corporation  of  the  same 
**^  city,  the  charter  of  which  was  repealed  by  the  act  first 
above  cited,  and  the  provisions  of  section  7  were  intended  to 
apply  to  the  payment  of  the  debts  thereof.  The  language  of 
section  11,  that  after  the  debts  were  paid  *  no  more  of  the  city 
property  shall  be  sold,  except  by  a  vote  of  the  inhabitants  of 
said  city  they  shall  be  authorized  to  do  so,*  must  be  construed 
to  empower  the  trustees  to  sell  upon  a  vote  in  favor  thereof. 
When  the  debts  were  paid  the  power  of  the  trustees  under 
section  7  ceased,  and  thereafter  their  power  of  alienation 
came,  if  at  all,  from  section  11  and  the  vote  of  the  inhabitants. 
According  to  the  recitals  of  the  Whaley  deed,  the  qualified 
electors,  at  an  election  for  that  purpose  held,  directed,  author- 
ized, and  empowered  the  trustees  to  sell  the  land  in  question, 
and  the  board  of  trustees  duly  assembled,  and  acting  as  such 
by  resolution,  prescribed  the  terms  and  conditions  upon  which 
sales  would  be  made.  The  recitals  in  the  deed,  coupled  with 
the  law,  are  sufficient  evidence  to  bind  the  parties  and  show 
that  title  passed  by  the  deed,  provided  it  was  properly 
executed.  We  have  seen  before  that  it  was  executed  by  the 
trustees,  who  purported  to  act  for  and  in  the  name  of  the  city^ 
except  that  they  signed  their  nnmes  as  trustees,  and  affixed 
their  private  seals,  etc.    On  the  seventh  day  of  February 
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1874,  an  act  of  the  legislature  was  approved  in  the  following 
language:  *  Section  1.  No  deed,  conveyance,  or  grant  of  land 
in  fee,  made  prior  to  the  twenty-fourth  day  of  November, 
A.D.  1871,  for  and  on  behalf  of  the  city  of  San  Diego  and  the 
inhabitants  thereof,  for  a  valuable  coneideration,  by  the  cor- 
porate authorities  of  said  city,  shall  be  invalid  by  reason  of 
the  want  of  a  corporate  seal,  but  all  of  -said  deeds,  convey- 
ances, and  grants  shall  have  the  same  force,  effect,  and 
validity  as  if  a  corporate  seal  of  said  city  had  been  regularly 
provided  and  properly  affixed  thereto  by  the  proper  corporate 
authorities  of  said  city.' 

""It  is  not  deemed  necessary  to  go  to  any  great  length  in 
discussing  the  question  of  the  power  of  the  legislature  to 
enact  valid  curative  laws.    The  field  is  a  broad  '**  one, 
often  involving  questions  of  constitutional  law,  vested  rights, 
retroactive  laws,  etc.,  and  giving  rise  to  distinctions  some- 
times too  subtle  to  be  readily  grasped  by  the  ordinary  mind. 
Judge  Cooley,  in  his  work  on  Constitutional  Limitations,  at 
page  457,  states  concisely  the  rule  on  this  subject,  thus:  '  If 
the  thing  wanted  or  failed  to  be  done,  and  which  constitutes 
the  defect  in  the  proceedings,  is  some  thing  the  necessity  for 
which  the  legislature  might  have  dispensed  with  by  prior 
statute,  then  it  is  not  beyond  the  power  of  the  legislature  to 
dispense  with  it  by  subsequent  statute;  and  if  the  irregularity 
eonsists  in  doing  some  act,  or  in  the  manner  or  mode  of  doing 
some  act,  and  which  the  legislature  might  have  made  imma* 
terial  by  prior  law,  it  is  equally  competent  to  make  the  same 
immaterial  by  a  subsequent  law.'    Tested  by  this  rule,  all 
doubt  must  vanish  as  to  the  power  of  the  legislature  to  enact 
the  curative  law  above  quoted.    No  question  has  ever  been 
suggested,  so  far  as  known,  of  the  power  of  the  legislative 
branch  of  governr^ent  to  abolish  the  distinction    between 
^aled  and  unsealed  instruments,  as  was  done  by  section 
1223  of  the  Civil  Code.    That  a  like  provision  might  be  en- 
acted in  reference  to  corporate  and  official  documents  can 
scarcely  admit  of  doubt    It  is  therefore  held  that  the  deed 
of  conveyance  to  Whaley  is  to  be  taken,  received,  and  inter- 
preted between  the  parties  to  this  action  precisely  as  thougii 
sealed  with  a  corporate  seal  of  the  city  of  San  Diego  at  the 
date  of  its  execution.    Had  vested  rights  in  third   parties 
accrued  between  the  execution  of  the  instrument  and  the  pas- 
sage of  the  curative  act,  a  different  question  would  have  been 
Presented*    That  question  need  not  concern  us  in  the  present 
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case.    Treating  the  deed  as  duly  executed  in  point  of  form, 
under  a  etatute  conferring  power  upon  the  officers  to  sell  and 
convey  the  lands  of  the  city  upon  a  majority  vote  of  the  inhab- 
itants, the  recitals  in  the  deed  that  an  election  had  been  held 
pursuant  to  the  provisions  of  the  statute,  at  which  the  trustees 
*  were  directed,  authorized,  and  empowered  to  aell  pueblo  or 
*••  city  lands,  the  property  of  said  city/  etc.,  is  prima  faci^ 
evidence  that  an  election  had  been  held.    It  is  not  here  a 
question  of  power,  but  of  proof.    Many  of  the  auihoritiee  go 
much  further  in  holding  to  the  binding  force  of  reoitala  iti 
deeds  executed  by  municipal  corporations  than  is  neoeeaary 
to  uphold  the  conveyance  In  this  case:  Jamuon  v.  Ftuputna,^ 
43  Mo.  665;  97  Am.  Dec.  414;  Devlin  on  Deeds,  sec.  348,  and 
cases  cited.     I  am  Certain  the  court  did  not  err  in  the  admis- 
sion of  the  Whaley  deed.    Like  considerations  af^ly  to  the 
admission  of  the  conveyance  Aroin  the  city  to  Babcock,  pro- 
vided' alwkys,  that  it  was  material  testimony  in  the  case, 
relevant  to  the  issues  joined  therein,  all  of  which  may  prop- 
erly be  considered  in  connection  with  the  findings. 

'*The  point  is  made  that  the  judgment  is  contrary  to  the 
findings,  and  not  warranted  by  the  fiicts  as  found  in  the 
case.  The  facts  as  found  by  the  court  may  be  epitomised  as 
follows:  1.  'ilie  city  of  San  Diego,  being  the  owner  of  pueblcr 
lot  1216,  on  the  seventh  day  of  February,  1869,  conveyed  in 
due  form  and  by  valid  deed  an  undivided  one^half  thereof  to 
one  Thomas  Whaley;  that  the  plaintiff  krerefo,  H.  C,  Gordon, 
is  the  successor  in  interest,  by  proper  mesne  conveyance  of  the 
land  and  interest  conveyed  to  Whaley;  2.  That  on  the  twenty- 
eighth  day  of  February,  18G9,  one  dity  after  the  conveyance 
to  Whaley,  the  city  of  San  Diego  executed  to  one  J.  G.  Bab- 
cock a  pre|)er  deed  of  conveyance  of  the  entire  west  half  of 
the  same  lot,  vis.,  lot  1215;  8.  The  deed  to  Babcoek  was  first 
acknowledged  and  recorded.  Upon  this  state  of  facte  the 
court  entered  judgment  quieting  and  confirming  plaintiff's 
title  to  the  entire  eaeft  half  of  lot  1215,  and  perpetually 
restraining  defendant,  the  city  of  San  Diego,  from  asserting 
title  thereto,  and  that  it  be  declared  to  have  no  title  thereto. 
The  position  of  respbndent  is:  1.  That  by  the  Convey- 
ance to  Whaley  of  the  undivided  one-half  of  lot  1215  he 
became  tenant  in  common  with  the  city  therein;  2.  That 
when,  oti  the  nert  day,  the  city  co&iveyed  the  entire  west  half 
of  the  same  lot  to  Babcock,  it  had  conveyed  *■•  tlie  whole 
thereof,  and,  as  a  consequencei  ceased  to  have  any  interest 
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in  ftny  part  of  tbe  lot  This  second  position  is  not  readily 
apparent.  No  doabt  two  halves  of  a  thing  are  equal  to  the 
whole  of  it;  but  the  undivided  one-half  and  the  whole  of 
one-half  of  a  thing  are  not  equal  to  the  whole  of  it.  When 
Whalej  received  a  deed  of  an  undivided  one-half  of  lot 
1215  be  was  a  tenant  in  common  with  the  city;  and 
'  when,  on  the  next  day,  the  city  sold  the  whole  of  the  west 
half  of  the  same  lot,  it  simply  attempted  to  convey  the 
whole  of  a  parcel  of  the  lot  in  which  it  owned  an  undi- 
Tided  half.  If  a  grantor  conveys  lot  A,  which  he  does  not 
own,  I  am  at  a  loss  to  see  how,  in  the  absence  of  mistake  or 
fraud,  he  can  be  deemed  to  have  conveyed  lot  B,  which  he 
does  own.  If  the  title  of  Whaley  failed  to  the  west  half  of 
the  lot,  it  was  by  a  failure  to  have  his  deed  acknowledged 
and  recorded  prior  to  the  recordation  of  the  Babcock  convey- 
ance. 

**  There  is,  however,  another  and  distinct  theory  upon  which 
respondent  contends  the  judgment  of  the  court  below  can  be 
upheld.    Section  764  of  the  Code  of  G'wiX  Procedure,  so  fur 
as  material,  is  as  follows:  'Whenever  it  shall  appear,  in  an 
action  for  partition  of  lands,  that  one  or  more  of  the  tenants  in 
common,  being  an  owner  of  an  undivided  interest  in  the  tract 
of  land  sought  to  be  partitioned,  has  sold  to  another  person  a 
specific  tract  by  metes  and  bounds  out  of  the  common  land, 
and  executed  to  the  purchaser  a  deed  of  conveyance,  pur- 
porting to  convey  the  whole  title  to  such  Specific  tract  to  the 
purchaser  in  fee  and  in  severalty,  the  land  described  in  sucli 
deed  shall  be  allotted  and  set  apart  in  partition  to  such  pur- 
chaser, his  heirs,  or  assigns,  or  in  such  other  manner  as  shall 
make  such  deed  effectual  as  a  conveyance  of  the  whole  title 
to  such  segregated  parcel,  if  Such  tract  or  tracts  of  land  can 
be  allotted  or  set  apart  without  material  injury  to  the  rights 
and  interests  to  the  other  cotenants  who  may  not  have  joined 
in  such  conveyance.'     Under  this  section,  or  rather  by  anal- 
ogy to  it,  respondent  claims  that  where  there  are  two  tenants 
***  in  common,  each  owning  an  undivided  half  of  land,  while 
neither  can  make  a  partition  binding  upon  the  other  by  as- 
Stiming  to  convey  either  half  specifically,  yet  if  one  does  so 
convey,  the  other  would  be  at  liberty  to  acquiesce,  and  to 
accept  the  remaining  half;  and  that  where  he  has,  as  in  the 
present  case,  done  so  by  conveying  such  remaining  half  spe- 
eifloally,  the  two  conveyances  operate  as  a  complete  and 
binding  partition*    In  support  of  this  proposition  we  are 
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referred  to  Freeman  on  Cotenancy,  sections  188,  535,  and  to 
the  cases  of  Dall  v.  Brown^  5  Cush.  289,  and  Eaton  ▼•  Tal- 
madge,  24  Wis.  217.  At  section  188  of  Freeman  on  Cotenancy 
it  is  said:  'A  deed  of  a  specific  parcel  of  land  made  by  one 
cotenant  is  not  binding  on  the  others,  nor  can  their  rights  be, 
to  any  extent,  prejudiced  by  it.  Such  a  conveyance  is  not 
void,  but  only  voidable.  It  may,  therefore,  be  approved  and 
ratified  by  the  cotenants,  and  thereby  be  made  to  operate  as 
a  conveyance  in  severalty.*  Eaton  v.  Talmadge^  24  Wis.  217, 
is  substantially  to  the  same  effect  as  the  above  quotation. 
The  same  may  be  said  of  many  decisions  upon  the  same 
question.  A  partial  agreement  for  the  partition  of  land  is 
void  under  the  statute  of  frauds,  and  cannot  be  enforced;  but 
where  consummated  and  ratified  by  the  parties  it  will  be 
upheld.  In  Borel  v.  Rollins^  80  Cal.  409,  it  was  held  that, 
where  an  attorney  in  fact  exceeded  his  authority  in  executing 
a  deed  of  partition,  his  principal,  who  had  ratified  the  act  of 
partition  by  his  own  acts  and  conduct  of  solemn  significance, 
such  as  the  execution  of  deeds  of  conveyance,  which  neces- 
sarily recognized  the  partition  as  of  legal  validity,  was  estopped 
from  saying  there  had  been  no  partition.  If  the  city  of  San 
Diego  is  bound  by  its  acts  in  the  premises  it  must  be  upon 
the  ground  of  estoppel.  But  estoppels  must  be  mutual.  All 
the  authorities  are  to  the  effect  that  a  sale  by  a  tenant  in 
common  .by  specific  bounds  of  a  portion  of  the  land  in  com* 
mon  is  not  binding  upon  his  cotenant  unless  ratified  by  him. 
I  fail  to  find  in  the  record  any  evidence  of  ratification  by 
Whaley,  or  those  holding  under  him.  It  is  true  it  appears  ^^^ 
that  the  deed  to  Babcock  was  first  acknowledged  and  first 
recorded;  but  Babcock,  for  all  that  appears,  may  have  taken 
with  actual  notice  of  the  prior  deed  of  Whaley.  Had  Whaley 
conveyed  the  whole  of  the  east  half  of  lot  1215  an  inference 
might  be  predicated,  perhaps,  on  that  act,  as  tending  to  show 
his  acquiescence  in  a  partition;  but,  so  far  as  appears,  he  did 
not  do  so.  It  was  stipulated  at  the  trial  'that  the  plaintiff  in 
tliis  action  succeeds  by  proper  mesne  conveyances  to  any  title 
or  interest  in  and  to  said  pueblo  lot  No.  1215,  which  was  con« 
veyed  to  Thomas  Whaley  by  the  deed  dated  February  27, 
1869.'  The  finding  of  the  court  is  in  harmony  with  the  stipu* 
lation.  I  fail  to  find  in  these  points  any  basis  for  an  estoppel 
in  pais.  Nan  constat  but  that  Whaley  or  bis  grantees  may 
still  bold  an  undivided  interest  in  the  west  half  of  lot  1216.*^ 
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It  is  ordered  that  the  judgment  and  order  be  reTereed,  and 
the  cause  remanded  for  a  new  trial. 


EriDKXfc*— RaoiTAL8  w  DiSDa— Deeds  are  sdmleeible  m  erideaee  ef 
repotatum  of  the  matten  recited  in  them:  Bow  r,  AUetufowm,  S4  N.  H.  S61; 
4S9  Am.  Oee.  4S8,  and  note,  Reoitala  in  a  deed  to  which  defendant  ie  a 
party  and  plaintiff  a  etranger  are  admitaihle  in  evidenoe  as  simple  admieeioBa 
only,  made  by  the  party  by  whom  the  deed  waa  executed:  Franklin  ▼.  Dor* 
iamd,  fS  Oil  175;  87  Am.  Deo.  111.  Reoital  of  one  deed  in  another  it  oti* 
^nce  of  the  fact  therein  recited:  WiiUams  t.  Kepier^  11  Fla.  234;  80  Aflu 
I>ee.  24S,  and  note.  A  reoital  in  a  deed  ia  OTidenoe  only  againat  the  party 
«zecQting  the  deed:  Marm  ▼.  Belhwt,  7  N.  H.  640;  28  Am.  Dec.  172.  The 
reeital  of  a  deoree  of  foreolotare  contained  in  a  dnly  acknowledged  maater's 
•doed  ia  prima  facie  cTidence  of  the  ezietence  of  the  decree:  New  Tcrk  eie, 
B,  R.  Co.  T.  ataie^  60  N.  J.  L.  809;  eee  Pngk  t.  JTcOm,  88  Va.  47ft. 

SxATum  OuRnio  DtrBoriTs  Aokiiowlidombiit  of  Dbsds:  See  the  ei- 
^nded  note  to  Joirdan  t.  Qofrt$^  52  Am.  Dec  523;  and  eepecially  the  note  ta 
Svmtmtr  t.  Mu^dk  80  Am.  8t  Bep.  126,  where  the  caeee  are  collected. 

GOTBKAXOT— GORTBTANCB  OF  SFSOinO  PaMT  OF  UlTDmDSD  PbOFBBTT  BT 

Oif  ■  OoTBNAVT. — A  cooTeyance  made  by  one  of  aereral  ootenanta,  purport- 
ing to  oonrey  a  specific  part  of  the  common  property^  ia  not  Toid:  Tmmg  t. 
BtiwardM,  83  8.  O.  404;  96  Am.  St.  £ep.  688,  and  note;  but  it  cannot  be 
made  to  the  prejudice  of  the  cotenants  not  uniting  in  the  conTcyance:  Oaim 
-r.  Sabnan,  35  CaL  576;  96  Am.  Dec  138,  and  note  A  conTcyance  by  metae 
and  botods  of  a  portion  of  the  common  eetate  is  void:  Difncaa  t,  ^fcntftiy 
^4  Mc  482;  41  Am.  Dec  400,  and  notes;  Bame$  t.  Lpnek,  161  Mass.  610^ 
21  Am.  St.  Repw  470^  and  note^  with  the  cases  coUeoted* 
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A  OEKTamAtu  of  ths  Aokmowlsdgmkiit  of  a  Dbbd  is  hot  Oovolvhtb 
cridenoe  of  the  fact  of  such  acknowledgment,  bnt  may  be  impeached  by 
parol  CTidence  that  the  person  therein  named  nerer  appeared  befcce  the 
officer  certifying  the  acknowledgment. 

A  Marbibd  Woman  mat  iMrsAOH  a  Cbetifioatb  that  Shi  Ackhowl- 
SDOBD  A  Duo,  by  proving  that  she  did  not  in  fact  appear  before  the 
officer  certifying  such  acknowledgment  nor  otherwise  acknowledge  such 
deed,  and  that  it  was  netcr  delirered  by  her  or  with  her  consent. 

AoKxowLBbOMXifT  OF  Dbbd,  iMPSACHnro.— Fraud  or  bad  faith  on  the  part 
of  a  person  named  as  a  grantee  in  a  deed  need  not  be  eetablished  beforo 
Ite  effect  may  be  destroyed  by  proof  that  it  waa  never  in  fact  acknowl* 
edged  by  a  married  woman  named  as  a  grantor  therein.  Without  such 
acknowledgment  it  has  no  greater  effect  than  if  it  had  been  forged,  and 
it  was  the  duty  of  the  person  claiming  an  interest  thereunder  to  ascertain 
whether  or  not  it  had  been  executed  as  required  by  law. 

FfJUDmo. — A  DairiAL  of  the  execution  of  a  deed  puts  in  issue  the  deUvery 
thereof,  though  the  allegation  to  which  such  denial  was  addressed  waa 
AM.  A.  ftar^  Vou  XU 'f 
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thnt  the  defeiutants  dU  "execute  nuder  their  hands  and  teals  and 
deliver**  Knch  deed. 
ArpiLLATB  Pkocedurb.— If  ao  objection  to  evtdenoe  is  made  in  the  trial 
court  on  a  designated  ground  and  there  sustained,  the  action  of  the 
court  can  be  supported  on  appeal  by  showing  that  the  evidence  was- 
inadmissible  on  another  ground  and  might  hare  been  excluded  1)ecaase 
of  a  defect  in  the  defendante'  answer,  when  the  trial  apparently  pro* 
ceeded  on  the  assumption  that  such  answer  was  sniBcient. 

E.  H.  Benttey^  /.  R.  Du  Puy,  and  R.  Dunnigan,  for  the 
appellant. 

Stephen  M.  White,  Bromaeau  and  Thomae^  and  R.  B.  Car^ 
penter,  for  the  respoDdents. 

OraveMy  G*Melveny^  and  ShanUand,  for  the  intervener. 

***  Db  Haven,  J.  The  defendants,  Samae]  Hamilton  and 
Adelaide  B.  Hamilton,  were  and  are  husband  and  wife,  and 
this  is  an  action  to  foreclose  a  mortgage  alleged  to  have  been 
executed  by  them  on  January  2,  '^^  1889,  to  secure  a  promis* 
sory  note,  also  executed  by  them  on  the  same  day,  for  the  sum 
of  seven  thousand  dollars.  The  complaint  contains  a  copy 
of  the  mortgage,  and  of  the  certificate  of  acknowledgment 
attached  thereto.  The  certificate  is  that  of  a  notary*  public, 
and  shows  upon  its  face  that  the  mortgage  was  duly  acknowl- 
edged by  the  defendants  upon  the  day  of  its  date. 

The  defendant,  Adelaide  B.  Hamilton,  filed  an  answer,  in 
which  she  avers  that  the  land  described  in  the  mortgage  was 
and  is  her  separate  property,  and  in  which  she  also  denies 
that  she  ever  executed  or  acknowledged  the  mortgage,  and 
further  *'  alleges  that  the  statement  in  the  certificate  of  said 
notary,  appended  to  said  pretended  mortgage  by  said  notary^ 
reciting  and  stating  that  she  •  •  •  .  appeared  before,  or  was 
in  the  presence  of,  said  notary,  ....  is  untrue  and  false.** 

The  case  was  tried  upon  the  issues  thus  presented,  and 
resulted  in  a  judgment  for  the  plaintiffs  in  accordance  with 
the  demand  of  the  complaint,  and  a  decree  of  foreclosure 
directing  the  sale  of  the  property  mentioned  in  the  mortgage 
to  satisfy  the  amount  adjudged  to  be  due  from  defendants  U> 
plaintiffs  on  account  of  the  note  and  mortgage. 

The  defendant,  Adelaide  B.  Hamilton,  appeals. 

Upon  the  trial  of  the  action  the  appellant  offered  to  prove 
that  she  never  in  fact  appeared  before  the  notary  certifying 
to  the  acknowledgment  attached  to  the  mortgage,  and  that 
she  did  not  acknowledge  the  mortgage,  or  know  any  thing 
about  its  delivery  to  the  plaintiffs.    The  plaintiffs  objected 
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to  this  eTidenoe  npon  the  general  ground  of  irreleTftncj,  and 
particularly  because  ''it  made  no  difference  whether  the 
defendant,  Adelaide  B.  Hamilton,  was  present  and  acknowl* 
edged  the  mortgage  or  not,  as  the  certificate  of  said  acknowl* 
edgment  was  conclusiTe."  The  objection  was  sustained,  and 
tlie  appellant  was  not  permitted  to  prove  the  facts  embraced 
in  ber  offer. 

This  ruling  was  clearly  erroneous.     At  the  date  of  the 
mortgage  sought  to  be  foreclosed  an  acknowledgment  ^* 
waii  essential  to  the  Talidity  of  a  conveyance  by  a  married 
woman.    Section  1187  of  the  Civil  Code,  as  it  then  read, 
expressly  declared  that  such  a  conveyance  shall  have  no 
validity  ""  until  so  acknowledged,"  and  section  1098  of  the 
same  code  also  provided  that  **  no  estate  in  the  real  property 
of  a  married  woman  passes  by  any  grant  purporting  to  bo 
executed  or  acknowledged  by  her  unless  the  grant  or  instru- 
ment  is  acknowledged  in  the  manner  prescribed  by  sections 
1186  and  1191.**    Such  being  the  law  at  the  date  of  the 
mortgage  in  question,  it  is  at  once  seen  that  the  facts  offered 
to  be  shown  were  material  and  relevant,  and  struck  as  directly 
at  the  existence  of  the  mortgage  as  would  an  offer  to  show 
that  the  signatures  thereto  were  forgeries — the  acknowled^ 
ment  of  appellant  being  as  necessary  a  part  of  the  execution 
of  the  mortgage  by  her  as  her  signature.    The  certificate  of 
acknowledgment  was  not  conclusive  evidence  of  the  fact  of 
acknowledgment,  and  such  a  certificate  may  be  impeached 
by  parol  evidence  that  the  person  named  therein  never  in 
fact  appeared  before  the  officer  certifying  io  the  acknowledg- 
ment.   In  such  a  case  the  act  of  the  officer  is  wholly  void, 
and  the  certificate  is  nothing  but  a  fabrication:  Johntian  v. 
Wallace,  68  Miss.  881;  24  Am.  Rep.  699;  Piekem  v.  Kni$ely, 
29  W.  Va.  1;  6  Am.  St.  Rep.  622;  Donahue  v.  MiU$,  41  Ark. 
421;  Meyer  v.  Oouet,  88  Ark.  877;  WMiameon  v.  Cartkadden, 
86  Ohio  St.  664;  Miehener  v.  Carender,  88  Pa.  St.  834;  80 
Am.  Dec.  486;  Borland  v.  Wdlrath^  88  Iowa,  180.    Of  course 
when  it  appears  that  a  married  woman  has  actually  appeared 
before  an  officer  for  the  purpose  of  acknowledging  a  convey* 
ance,  and  has  made  some  kind  of  an  acknowledgment,  the 
certificate  of  the  officer  in  relation  to  the  manner  and  terms, 
and  as  to  the  fact  of  the  acknowledgment,  would  be  conclu. 
sive  in  favor  of  a  purchaser  in  good  faith,  and  who  has  relied 
upon  the  truth  of  the  certificate.    The   difference  between 
such  a  case  and  one  where  the  certificate  is  wholly  void  is 
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very  clearly  pointed  out  by  Campbell,  J.,  in  Johnston  t. 
Wallace,  63  Miss.  331,  24  Am.  Rep.  699,  in  the  following  lan- 
guage: 

6se  <i  ^hQQ  1^  married  woman  appears  before  an  officer  to 
acknowledge  her  deed  it  is  made  by  law  his  duty  to  inquire 
of  her  separately  and  apart  from  her  husband  as  to  her  free- 
dom from  fear,  threats,  or  compulsion  of  her  husband  in  the 
execution  of  the  deed;  and  it  is  his  duty  to  decide  upon  this, 
and  to  certify  the  acknowledgment  His  decision  thus  made 
and  duly  certified  imports  verity  as  to  all  persons  acting  oa 
the  faith  of  his  official  certificate  in  due  form  of  law,  and 
without  any  knowledge  of  any  wrong  or  irregularity  or  of  anj 
circumstance  to  excite  inquiry  and  point  to  such  wronger 
irregularity.  The  appearance  of  the  person  before  him  to 
■acknowledge  is  the  occasion  for  the  performance  of  his  dutj 
by  the  officer;  the  proposal  to  acknowledge  the  deed  before 
iliim  is  the  circumstance  which  calls  into  exercise  the  legal 
power  to  examine  as  to  the  execution  of  the  deed,  and  to 
•decide  the  sufficiency  of  the  statement  made  as  to  that;  and 
then,  in  certifying,  he  is  declaring  his  conclusion  upon  the 
fact  he  is  called  to  decide.  His  official  act  thus  solemnly 
performed  must  have  sanctity,  at  least  to  the  extent  of  being 
a  safe  reliance  for  every  one  who,  in  good  faith,  acts  in  the 
belief  that  it  is  true  as  stated.  But  where  the  person  nevei 
appeared  before  an  officer  to  acknowledge  the  deed,  but  he 
falsely  certifies  that  she  did,  his  act  is  wholly  without  author- 
ity of  law,  and  void  in  toto.  All  must  be  subject  to  the  risk 
of  an  occasional  forgery  by  officers  authorized  to  take  acknowl* 
edgments.  Although  liable  to  be  deceived  and  imposed  oa 
by  such  an  act,  no  one  can  claim  that  a  married  woman's 
estate  should  be  divested  by  forgery;  and  when  she  did  not 
in  fact  appear  before  the  officer  to  acknowledge,  although  he 
may  certify  that  she  did,  she  may  show  she  did  not,  for  his 
act  is  wholly  without  authority,  and  she  but  rights  herself  and 
wrongs  no  one  in  proving  the  truth  of  the  case,  for  no  one  can 
claim  by  virtue  of  a  forgery." 

The  cases  of  Banning  v.  Banning^  80  Cal.  274,  IS  Am.  Si 
Rep.  156,  and  De  Amat  v.  Escandon,  59  Cal.  486,  cited  by 
respondents,  are  not  opposed  to  the  principle  **^  declared  i& 
the  case  from  which  the  foregoing  quotation  is  made.  In 
Banning  ▼.  Banning,  80  Cal.  274,  13  Am.  St  Rep.  156,  the 
wife  acknowledged  the  deed  through  a  telephone,  and  after* 
-wards  delivered  the  deed,  apparently  properly  acknowledged^ 
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to  the  grantees,  who  were  not  shown  to  hare  had  anj  notice 
of  the  manner  in  which  the  acknowledgnient  was  taken. 
Under  these  circumstances  the  court  held  that  the  certificate 
was  conclusiTe,  and  that  the  married  woman  could  not  avoid 
her  deed  because  of  the  fact  that  she  did  not  personally 
appear  in  the  actual  presence  of  the  officer  certifying  to  the 
acknowledgment  That  was  all  that  was  decided  there,  and 
that  case  is  authority  for  nothing  more.  It  is  true  that  the 
eoort  quotes,  with  approval,  the  following  portion  of  section 
538  of  Jones  on  Mortgages:  *'As  to  the  statements  of  fact 
contained  in  a  certificate  of  acknowledgment  which  is  regu* 
lar  in  form,  such,  for  instance,  as  the  fact  that  the  grantor 
appeared  and  acknowledged  the  execution  of  the  instrument, 
they  can  only  be  impeached  for  fraud.  Evidence  which  is 
merely  in  contradiction  of  the  facts  certified  to  will  not  be 
receiTed."  This,  however,  was  not  necessary  to  be  said  in 
the  decision  of  that  case,  and  the  attention  of  the  court  was 
not  called  to  the  particular  question  we  are  now  discussing, 
and  for  that  reason  the  language  above  quoted  cannot  be  con* 
strued  as  an  authoritatiye  statement  by  the  court  of  the  law 
which  gorerns  a  case  like  this. 

In  Ds  Amat  ▼.  E$eandon^  59  Cat.  486,  the  facts  were  such 
as  to  bring  it  within  the  rule  making  the  certificate  of 
acknowledgment  conclusive  in   favor  of  an  innocent  pur- 
chaser.   In  that  case  the  wife  actually  appeared  before  the 
notary  and  acknowledged  the  deed  through  an  interpreter, 
and  afterwards  delivered  the  deed  to  the  grantee,  who  had 
no  notice  of  the  matters  relied  upon  to  defeat  the  acknowl*' 
edgment    The  court  held  that  upon  that  state  of  facts  the 
certificate  of  the  notarv  was  conclusive  of  the  facts  which  it 
recited.    The  cases  of  Heeter  ▼.  Glasgow,  79  Pa.  St.  79;  21  Am. 
Rep.  46;  Cover  ▼.  Manateay^  115  Pa.  St.  338;  2  Am.  St.  Rep. 
552;  Singer  Mfg.  Co.  ▼.  Rook,  »»»  84  Pa.  St.  442;  24  Am.  Rep. 
204,  and  BcUdwin  ▼.  Snoioden,  11  Ohio  St.  203;  78  Am.  Dec. 
303,  also  cited  by  plaintiffs,  were  all  cases  in  which  the  mar- 
ried woman  had  actually  appeared  before  the  acknowledging 
oXcer,  and  the  attempt  in  each  was  to  attack  the  certificate 
because  of  some  defect  in  the  manner  of  the  acknowledgment, 
and  neither  of  them  can   be  considered  as  sustaining  the 
proposition  that  a  certificate  cannot  be  impeached  by  evi- 
dence shoyving  that  the  officer  was  entirely  without  authority 
to  make  it  by  reason  of  the   fact   that  the   person  whose 
acknowledgment  is  certified  never  in  fact  appeared  before  the 
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officer  for  that  purpose*  We  think  the  distinction  between 
the  cases  last  referred  to  and  the  one  at  bar  is  a  very 
broad  one. 

Nor  was  it  necessary  for  the  appellant  to  show  or  offer  to 
show  any  fraud  or  bad  faith  upon  the  part  of  the  mortgagee, 
or  that  he  had  notice  of  the  falsity  of  the  certificate.  If  the 
matters  offered  to  be  proven  in  this  case  are  true  the  appel- 
lant never  executed  the  mortgage,  and  it  has  no  more  valid- 
ity as  to  her  than  if  her  signature  was  forged  thereto;  and  in 
such  a  case,  if  the  wife  has  done  nothing  to  estop  her  from 
showing  the  attempted  fraud  upon  her  rights,  it  is  imma- 
terial whether  the  persons  claiming  under  the  mortgage  had 
notice  of  the  matters  affecting  its  validity  or  not.  Their  fail- 
ure to  ascertain  that  the  mortgage  was  never  in  fact  exe- 
cuted cannot  be  allowed  to  defeat  the  rights,  of  appellant  if 
she  was  in  fact  without  fault.  The  plaintiffs  were  not  obliged 
to  advance  any  money  on  the  mortgage  until  after  first  satis- 
fying themselves  of  its  genuineness,  and  if  they  failed  to 
make  the  necessary  inquiry,  the  loss  is  theirs,  and  not  that  of 
appellant:  Edgerton  v.  Jones,  10  Minn.  427. 

It  is  also  claimed  by  respondent  that  the  answer  of  appel* 
lant  admits  that  she  delivered  the  mortgages  to  plaintiffs, 
and,  therefore,  that  the  error  of  the  court,  if  any,  in  exclud- 
ing the  evidence  referred  to  is  immaterial.  The  complaint 
alleges  that  defendants  did  **  execute  under  their  hands  and 
seals  and  deliver"  the  mortgage  ^'*  in  suit,  and  appellant, 
in  answering  this  particular  allegation,  denies  that  she  exe- 
cuted the  mortgage  referred  to,  but  does  not  supplement  this 
with  the  further  denial  that  she  delivered  it,  and  thus  nega- 
tiving the  precise  language  of  the  complaint.  The  plaintifia 
contend  that  the  failure  to  use  the  word  ^'deliver"  in  the 
denial  referred  to  was  a  failure  to  deny  the  delivery  alleged; 
but  we  do  not  think  so.  The  word  *^  execute"  when  applied 
to  a  written  instrument,  unless  the  context  indicates  that  it 
was  used  in  a  narrower  sense,  as  in  sections  1186, 1186, 1189, 
1190,  and  1191  of  the  Civil  Code,  imports  the  delivery  of 
such  instrunlent:  Code  Civ.  Proc,  sec.  1933;  Jo$eph  v,  Dougf^ 
eHy,  60  Cal.  858;  Clark  v.  Child,  66  Cal.  87;  Bagley  ▼. 
MeMickle,  9  Cal.  430.  There  is  nothing  in  the  answer  to 
indicate  that  the  word  "  execute"  was  there  used  in  any  re- 
stricted sense,  and  it  must,  therefore,  be  given  its  ordinary  legal 
signification.  The  appellant  denied  that  she  executed  the 
mortgage,  and  this  put  in  issue  the  fact  of  the  delivery,  and 
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eyery  other  fact  neceBaary  to  iia  exeontion.  The  plaintilb 
did  not,  in  the  language  Ufled  by  them,  allege  any  thing  moro 
than  that  the  mortgage  waa  executed,  and  when  this  waa 
denied  the  allegation  of  the  oomplaint  upon  this  point,  in  ita 
entire  scope  and  meaning,  waa  denied,  notwithstanding  the 
appellant  did  not  see  fit  to  notice  the  unnecessary  verbiage 
<;ontained  in  plaintifTs'  oomplaint  upon  the  subject  of  tho 
delivery  of  the  mortgage. 

But  a  complete  answer  to  the  contention  of  respondent  on 
this  point  is  that  the  objection  to  this  offered  evidence  waa 
not  rested  upon  the  ground  that  the  answer  admitted  tho 
delivery  of  the  mortgage  by  appellant,  nor  is  there  any  thing 
in  the  record  to  suggest  that  the  attention  of  the  appellant  war 
ever  in  any  manner  during  the  trial  in  the  court  below  called 
to  this  alleged  defect  in  her  answer. 

If  it  be  assumed  that  the  general  objection  to  the  effect  that 
the  offered  testimony  was  ^'incompetent,  irrelevant,  and 
immaterial,"  if  it  had  stood  alone,  would  have  been  sufficient 
to  raise  such  a  question,  a  point  ^^  which  it  is  unnecessary  to 
decide  at  this  time;  still,  such  objection  was  obviously  insuffi- 
cient for  that  purpose  when  the  particular  ground  upon  which 
it  was  claimed  that  such  offered  evidence  was  incompetent, 
irrelevant,  and  immaterial,  was  stated  to  be  '^  for  the  reason 
that  the  certificate  of  the  notary  was  conclusive  as  to  all 
matters  therein  contained,  and  could  not  be  contravened  or 
contradicted  by  any  oral  testimony." 

There  is  certainly  in  this  statement  not  even  the  most 
remote  intimation  that  the  offered  evidence  was  then  claimed 
to  be  inadmissible  because  of  the  failure  of  the  answer  to 
deny  the  delivery  of«the  mortgage  sued  upon,  and  the  respond* 
ent  cannot  successfully  raise  such  an  objection  here  for  the 
first  time. 

Judgment  and  order  reversed. 

FiTZQBBALD,  J.,  Patkbsom,  J.,  Habrison,  J.,  and  GABOorni 
J.,  concurred. 

McFabland,  J.,  concurring.  I  concur  in  the  judgment  of 
reversal;  because  the  objections  to  the  evidence  offered  by 
appellant,  and  sustained  by  the  court,  were  not  based  upon 
any  defect  in  the  denials  of  the  answer.  The  objections  and 
ruling  of  the  court  were  made  solely  upon  the  broad  ground 
that  a  notary's  certificate  of  acknowledgment  of  a  married 
^oman  is  always  and  under  all  conceivable  circumstances 
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abaolntely  conclusive.  Under  tliis  ruling  the  appellant^ 
although  she  never  appeared  before  the  notary  and  never 
knew  that  he  had  made  a  certificate  of  her  acknowledgment^ 
and  although  she  never  delivered  the  mortgage  or  knew  of 
its  delivery,  or  received  any  of  the  money,  and  never  did  any 
act  of  ratification  whatever,  would  still  be  forever  estopped 
by  the  certificate  from  showing  the  truth.  This,  in  my  opin* 
ion,  is  not  the  law.  At  the  same  time,  I  do  not  think  llint 
the  delivery  of  the  mortgage  is  denied  in  the  answer.  It  is 
true  that,  in  a  general  sense,  ''execution"  may  be  said  io 
include  'delivery**;  but  it  is  quite  frequently  used  in  the 
limited  sense  of  signing,  and  where  **^  the  law  requires  it^ 
sealing,  stamping,  acknowledging,  etc.,  a  written  instrument^ 
so  as  to  make  it  complete  on  its  face  and  ready  for  delivery. 
And  the  sense  in  which  it  is  used  can  generally  be  seen  from 
the  context.  In  the  case  at  bar  the  complaint  avers  that  the 
defendalnts  ^'executed  under  their  hands  and  seals  and  deliv<» 
ered"  the  mortgage  in  question.  Here  *' executed"  waa 
clearly  used  in  the  limited  sense,  and  '^ delivered"  intended 
as  a  distinct  and  additional  averment.  The  answer  denies 
that  defendants  '^ executed  under  their  hands  and  seals,"  but 
either  inadvertently  or  intentionally  avoids  any  denial  that 
they  *'  delivered  "  the  mortgage.  Now,  in  answer  to  such  an 
averment  a  married  woman  might  truthfully  deny  the  execu* 
tion  in  the  sense  as  used  in  the  complaint,  if  she  believed  that 
the  acknowledgment  was  defective;  while  she  might  not  b» 
able  at  all  to  truthfully  deny  the  delivery.  And  in  the  caeo 
at  bar,  as  appellant  refrained  from  denying  the  delivery,  I 
apprehend  that  she  could  not  be  convicted  on  a  prosecution 
for  perjury,  however  clearly  it  might  be  proven  that  she  did 
deliver  the  mortgage.  But,  as  said  before,  the  point  waa 
not  made  at  the  trial.  If  objection  had  been  made  to  offered 
evidence  on  the  ground  that  the  answer  did  not  deny  tho 
delivery,  appellant  would  have  been  allowed  to  amend  her 
pleading — if  she  was  really  prepared  to  deny  such  delivery. 

Bbattt,  C.  J.  I  ooncur  in  the  opinion  of  Justice  McFar» 
land.  

BviDENOi — Parol  to  Impbach  CBRTiricAns  or  Acknowlidombnt.— » 
parol  evidence  ia  admiuible  to  prove  that  the  grantor  did  not  appear  befaf# 
the  officer  taking  the  acknowledgment i  Smith  v.  Ward,  2  Root»  378;  1  Am. 
Dec  80,  and  extended  note.  The  evidence  of  the  party  named  in  the  oerti« 
ficate  denying  the  genuineness  or  due  execntioo  of  the  instrument,  may  re* 
move  the  presumption  in  favor  of  the  facts  recited  in  the  certificate:  2Ioor4'W9 
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ApliM^  n  CbL  ^0;  17  An.  81  Bap.  M&  fkmil  cridMM  It  Im4«WU«  to 
pTOr«  tlutih«  •deBfOwMfiiMBt  of  ^famiB  covert  mm  dtfforaai  from  the  oortifi- 
€■!•  of  hor  priyy  oimminatMim  on  rooord:  BarntU  ▼.  fl!Aadkli;/Vr<  6  J.  J.  lianh. 
632;  22  An.  Doa  100^  and  noto;  /oAiMCofiT.  WaUnue,  03  Miw.  381;  24  Am. 
Sept  609.  Parol  oridonoo  is  aot  adntnibU  to  inpeaoh  a  oartifioato  of  ao« 
kmvwledgiDont  to  a  doad  in  Hm  abaanoo  of  fiand  or  impoaitioni  Oraham  ▼. 
Andermm^  42  HI.  614;  92  An.  Deo.  a9»  and  nota.  8aa,  alto,  tba  aotaa  to 
Jmmimm  r.  Jmmmm,  31  Am.  Dao.  641,  aad  Ak^t.  BoUimtkiatk 30  Aoiu  Dao. 
441. 

AiaiBowuPomra  ov  Mabbob  Wombii— iMYBAomva.— Tha  aartifloato 
of  acknovlodgmant  of  a  daad  bj  a  uaniad  woman  may  ba  impaaebad  by 
proring  that  aha  navar  in  fact  appaared  bafora  tha  offioar  or  aokaowlagad 
tho  dead  to  him:  Pickens  ▼.  Knuiel^,  29  W.  Va.  1;  6  Am.  8t  Rap.  622,  and 
note.  Sao  tha  aotaa  to  tha  following  eaaaa:  EartU^  v.  Froeh^  66  An.  Daa. 
774;  Ukkemer  ▼•  Cfamirfy,  30  An.  0aa.  439;  and  Baldwtmw.  Smemdem^  73 
Daou  a07. 


Littlb  v.  Caldwell. 

(Un  CAUfOIMU,  WSw] 

ATvomuRB  AT  Law.— UroH  thb  Death  ov  Amr  Mbkbbb  ov  a  PAwnriE- 
SHIP  ov  Attoehhtb  at  law  tba  aliant  may  alaot  to  aooaidar  tha  an- 
ploymant  aa  terminatad  on  tha  ground  that  tha  aaotraat  waa  for  tha 
parsonal  aarvicaa  of  all  tba  mambars  of  tha  firm,  but  tha  option  of  tar* 
minating  tha  aontraet  for  aaoh  a  oanaa  ii  with  tha  cliant  alona,  and  tha 
ennri%  ing  partnars  ara  bonnd  to  prooaad,  nnlaaa  tba  oUant  alaota  that 
tbay  aball  not  do  ao. 

A  BvBTimio  Pahtmbb  Mirar  Complbts  All  Kxboutobt  Comtbaoib  of 
tha  firm  ramaining  in  foroa  aftar  tha  daath  of  a  partnar,  and  aattla  all 
partnership  bnainen  withoat  obarga  against  tba  partnarship  for  hia  par- 
aonal  sarrioas. 

AvroAifBTi  AT  Law.^A  Subyitiho  Pabtbbr  ov  a  Firm  ov  AiromirBTB  at 
law  ia  bound  to  oompleta  all  bnainaaa  nndertaken  or  agraad  to  ba  dona 
by  tha  firm  in  tha  lifatima  of  tha  daoaasad  partnar,  and  witbont  ohaig a 
to  tha  partnership  for  tba  sarvioaa  rendered  in  so  doing. 

AlTOBKBTS  AT   LaW. — A  SURVIVING  PaRTNBB   OV  A  FiRM  OV    AtTOBRBTI 

at  law  occupies  the  position  of  trustea,  and  cannot  ba  permitted  to  make 
gain  for  himself  at  tha  azpansa  of  tha  estate  of  tba  daoaasad  partner  by 
oonsanting  to  the  extinction  of  a  contract  belonging  to  the  partnarship 
and  tha  anbatitation  of  another  therefor  relating  to  the  same  anbjeat 
matter,  and  in  the  profits  of  which  he  alone  is  to  participate. 

AnoBHBTs  AT  IjAW.^ArrBB  THB  Dbath  ov  a  Mbmbbb  ov  a  Firm  ov 
AnoBNBTB  all  unfinished  business  intrusted  to  the  firm,  and  which 
tha  client  parmita  tha  survivor  to  complete,  constitutes  an  equitable 
aaaat  for  the  proceeds  of  which  he  must  account  to  the  representatives 
of  the  deceased  partner. 

Arobkbtb  at  Law.— Iv,  at  the  Dbath  ov  a  Mrmbbb  ov  a  Fibm  ov 
ATroRRBTS  AT  Law  A  Nbw  Comtkaot  is  antared  into  betweea  the 
survivor  and  the  client  with  respaot  to  business  intrusted  to  the  part> 
narship  by  which  the  survivor  is  to  make  advances  and  render  services 
■ot  oontamplated  in  the  original  contract,  and  to  receive  additional 
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€omp«Biatfoii,  h9  li  ob1ig«d  at  between  hinuelf  and  the  estate  of  the 
deceased  partner,  to  render  without  oooipeneation  all  the  aerrioes  re- 
qaired  by  the  original  contract,  and  to  account  for  the  deceased  part- 
ner's share  of  the  profits  thereof,  but  may  retain  for  himself  the 
additional  snm  to  which  he  becomes  entitled  by  the  terms  of  the  new 
contract  made  after  his  partner*s  death.  No  principle  of  equity  ia  tio- 
lated  by  his  retention  of  the  additional  compensation  arising  out  of  the 
new  contraotk  eo  long  as  the  partnership  is  swarded  all  that  eoold 
Mcme  to  it  under  the  old  contract. 

/•  Af.  Walling,  for  the  appellant 
A»  D.  Mason,  for  the  respondent 

***  Db  Haven,  J.  This  is  an  appeal  by  the  plaintiff  from 
a  judgment  rendered  in  favor  of  the  defendant  The  supe- 
rior court  sustained  a  demurrer  to  the  complaint,  and  this 
ruling  is  assigned  as  error,  and  presents  the  general  question 
as  to  whether  or  not  the  matters  alleged  ^^^  in  the  complaint 
are  sufficient  to  entitle  the  plaintiff  to  maintain  the  action. 

The  plaintiff  is  the  widow  of  L.  B.  Little,  deceased,  and  in 
this  connection  the  complaint  alleges,  in  substance,  that  at 
and  prior  to  the  death  of  said  Little  he  and  the  defendant 
were  partners  engaged  in  the  practice  of  the  law,  and  that 
during  the  existence  of  such  partnership  they  entered  into  an 
agreement  with  certain  persons  claiming  to  be  the  heirs  of 
one  William  Westerfield,  deceased,  by  which  the  partners 
undertook  to  render  their  legal  services  to  said  claimants  in 
the  prosecution  of  an  action  to  be  brought  for  the  purpose  of 
establishing  the  heirship  of  said  claimants,  and  recovering 
for  them  the  property  of  said  estate.  This  agreement  was  in 
writing,  and,  by  its  terms,  the  said  Little  and  the  defendant 
were  to  receive,  as  compensation  for  their  legal  services,  in 
the  event  of  a  successful  termination  of  the  contemplated 
action,  fifteen  per  cent  of  the  amount  of  the  property  that 
should  be  recovered,  the  said  heir  claimants  to  pay  all  the 
expenses  of  the  litigation. 

The  complaint  further  alleges  that,  under  this  agreement^ 
the  said  Little  and  defendant,  **  after  performing  all  acta 
preparatory  thereto,"  instituted  an  action  in  the  superior 
court  of  Nevada  county  for  the  purpose  of  having  the  said 
claimants  adjudged  to  be  the  lawful  and  only  heirs  of 
William  Westerfield,  deceased,  which  action  was  tried  and 
resulted  in  a  judgment  of  the  superior  court  adverse  lo  such 
claimants,  and  thereupon  the  deceased,  Little,  and  the 
defendant  proceeded  to  perfect  an  appeal  to  this  court  from 
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«uch  judgment,  pending  which  appeal  and  upon  March  2, 

1890,  the  said  Little  died.    The  complaint  then  proceeds  to 

allege  that,  after  the  death  of  Little,  the  plaintiff  assigned  to 

defendant  her  interest  in  the  contract  referred  to,  in  consid* 

eration  of  his  promise  to  pay  her  *'  what  was  right  for  her 

interest  in  the  same/*  in  the  event  of  a  recovery  of  the  prop* 

erty  for  the  claimants  named  in  the  contract;  and,  **  there> 

after,  said  heir  claimants,  finding  it  diflScult  to  ^^^  procure 

fuflScient  funds  with  which  to  fuhher  prosecute  said  action 

and  proceedings  to  recover  said  property,  and  still  desiring 

to  prosecute  the  same,  paid  to  defendant  the  sum  of  two 

hundred  dollars  in  part  payment  of  said  expenses,  and  then 

and  there  entered  into  an  additional  contract  and  agreement 

with  said  defendant,  by  the  terms  of  which  .  •  •  •  defendant 

was  to  furnish  the  balance  of  the  money  requisite  to  pay  the 

expenses  of  such  further  proceedings  in  court,  or  otherwise, 

as  o^ight  become  necessary  to  recover  said  property  of  said 

William  Westerfield,  deceased,  for  said  heir  claimants";  and 

to  receive  therefor  sixty  per  cent  of  the  amount  recovered, 

instead  of  fifteen  per  cent,  as  provided  in  the  original  con« 

tract;  •  •  .  •  and  ''thereafter,  such  proceedings  were  taken 

and  had  by  said  defendant,  under  said  contracts,  that  said 

claimants  were  adjudged  to  be  the  sole  heirs  of  said  William 

Westerfield,  deceased,"  and  the  defendant  received  from  such 

claimants  the  full  compensation  provided  for  in  the  additional 

or  modified  contract,  amounting  to  the  net  sum  of  twelve 

thousand  dollars,  but  refused   to  allow  or  account  to   the 

plaintiff  for  any  greater  sum  than  one  hundred  dollars. 

The  prayer  of  the  complaint  is  for  an  accounting,  and  that 
plaintiff  have  judgment  against  defendant  for  the  sum  of  five 
thousand  nine  hundred  dollars. 

We  do  not  regard  the  averment  that  plaintiff  assigned  to 
defendant  her  interest  in  the  original  contract  for  the  con- 
tingent fee  in  consideration  of  his  promise  to  pay  her  what 
was  right  for  such  interest  in  the  event  of  the  final  recovery 
of  the  property  to  which  the  contract  related,  as  adding  any 
strength  to  the  other  averments.  If  that  contract  did  not 
iurvive  the  death  of  Little,  and  nothing  had  then  been 
earned  under  it,  the  plaintiff,  as  the  successor  to  his  estate, 
had  no  interest  in  the  contract  to  assign* 

But  aside  from  this  consideration,  the  promise  of  defend* 
AQt,  as  alleged,  was  in  effect  only  a  promise  to  pay,  upon  a 
settlement  of  the  business  growing  out  of  the  contract,  the 


92  LiTTLB  V.  Caldwelu  [Cal* 

amoant  to  which  she  would  bo  ontitlad  m  *'*  the  successor 
of  the  deceased  partner,  and  the  question  of  the  nature  or 
▼alue  of  that  interest  is  to  be  determined  upon  the  general 
principles  underlying  the  law  of  partnership,  and  if  under 
such  general  rules  the  estate  of  the  deceased  partner  would 
have  no  right  to  any  portion  of  the  contingent  fee  earned 
under  the  circumstances  stated  in  the  complaint  the  plaintiff 
ought  not  to  recover. 

It  is  urged  here  in  behalf  of  defendant,  and  in  support  of 
the  judgment  of  the  superior  court,  that  when  Little  died 
nothing  had  been  earned  under  the  contract  made  hj  the 
firm  of  Little  and  Caldwell  with  the  heirs  of  the  Westerfield 
estate,  and  that  as  the  contract  was  one  for  the  personal  serv* 
ices  of  both  defendant  and  Little,  it  terminated  upon  the 
death  of  the  latter,  and  was  in  fact  superseded  by  the  subse* 
quent  agreement  by  which  the  defendant  himself  undertook 
to  perform  the  legal  services  in  the  action  then  pending  for 
the  recovery  of  the  Westerfield  estate,  for  the  clients  named 
in  the  original  contract,  and  also  to  bear  all  the  costs  attend- 
ing the  litigation;  and  it  is  further  contended  that  the  fee  in 
controversy  was  the  result  of  the  latter  contract  in  which  the 
estate  of  Little  has  no  interest. 

It  may  be  conceded  that  when  a  firm  of  attorneys  ie 
employed  to  conduct  litigation,  the  client  contracts  for  the 
services  of  all  the  members  of  the  firm;  and,  while  perhaps 
the  spirit  of  such  a  contract  does  not  require  that  all  the 
partners  shall  personally  participate  in  all  the  steps  of  the 
trial,  if  in  their  judgment  it  is  not  necessary  so  to  do  (Eggle* 
Stan  V.  Boardman,  87  Mich.  14;  PhUlipa  v.  Ed$aU,  127  111. 
535),  still  such  a  contract  is  one  so  far  for  the  personal  serv- 
ices of  all,  that,  upon  the  death  of  one  member  of  the  firm, 
the  client  may  elect  to  consider  the  employment  as  termi- 
nated: Wright  v.  MeCampbeU,  75  Tex.  644;  McQili  v.  McGiU^ 
2  Met.  (Ky.)  258.  This  would  be  the  rule  in  controversies 
between  the  client  and  surviving  members  of  the  firm,  where 
such  election  was  properly  made  by  the  client;  bat  the  option 
to  declare  the  contract  terminated  ^**  for  such  a  cause  is 
with  the  client,  and  if  he  does  not  do  so,  but  is  willing  to 
intrust  the  survivor  with  the  further  management  of  the  liti- 
gation in  which  the  firm  was  employed,  the  survivor  is  bound 
to  complete  the  unfinished  contract  for  the  benefit  of  the  part- 
nership, and  unless  it  was  otherwise  agreed  upon  between  the 
partners,  he  would  not  be  entitled  to  compensation  from  the 
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partnership,  or  from  tho  estate  of  the  deceased  partner  for 
hit  serrioes  in  doing  so.  The  role  is  well  settled  in  regard 
to  commercial  partuerships,  that  the  surviving  partner  most 
complete  all  executory  contracts  of  a  firm  which  remain  in 
force  afker  the  death  of  a  partner,  and  must  settle  the  busi- 
ness of  the  partnership  without  charge  against  the  partner- 
ship for  his  personal  services,  and  in  the  case  of  Denver  ▼. 
Xoane^  99  U.  8.  859,  it  was  said  that  none  of  the  adjudicated 
cases  recognise  any  distinction  in  this  respect  between  such 
partnerships  and  those  entered  into  between  attorneys  for 
the  practice  of  their  profession.  And  we  know  of  no  such 
distinction. 

This  obligation  of  the  surviving  partner  is  one  of  the  risks 
assumed   by  him  in  entering  into  the  partnership,  unless 
otherwise  specially  agreed.    In  the  discharge  of  this  obliga- 
tion or  duty  in  relation  to  the  unsettled  and  unfinished  busi- 
ness of  the  firm,  the  surviving  partner  occupies  the  position 
of  a  trustee,  and,  while  he  may  compromise  disputed  claims, 
or  modify  an  existing  contract  by  releasing  the  other  party 
thereto  from  some  of  its  obligations,  when  in  the  exercise  of 
an  honest  judgment  the  best  interest  of  the  partnership  seems 
to  him  to  require  such  action,  still,  in  doing  so,  he  cannot  be 
permitted  to  make  gain  for  himself  at  the  expense  of  the 
estate  of  the  deceased  partner,  by  consenting  to  the  extin- 
guishment of  a  contract  belonging  to  the  partnership,  and 
the  substitution  therefor  of  another  relating  to  the  same  sub- 
ject matter,  and  in  the  profits  of  which  he  alone  is  to  partici- 
pate.    Whatever  may  be  the  effect  of  such  new  or  substituted 
contract  as  between  the  immediate  parties  to  it,  a  court  of 
equity  in  settling  the  aocounts  ^^  of  the  partnership  will 
not  treat  it  as  an  entire  extinguishment  of  the  original  con- 
tract, or  deny  the  right  of  the  representatives  of  the  deceased 
partner  to  an  equitable  participation  in  the  profits  realised 
from  the  latter  contract,  and  which  may  be  regarded,  so  far 
as  concerns  the  partnership,  as  only  a  modification  of  the 
former  contract.    This  rule  is  particularly  applicable  in  the 
aettlement  of  the  partnership  accounts  of  attorneys  at  law, 
when  the  firm  has  been  dissolved  by  the  death  of  one  meiu- 
ber  leaving  contracts  not  fully  performed,  often  constituting 
a  large  part  of  the  assets  of  the  partnership,  and  which  it 
is  the  duty  of  the  survivor,  as  far  as  possiblSi  to  complete 
and  preserve  for  the  benefit  of  the  firm. 
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While  it  is  oertainlj  true  when  a  professional  partnership 
between  attorneys  at  law  is  dissolved  by  the  death  of  one,  the 
survivor  is  entitled  to  his  own  future  earnings,  and  is  not 
required  to  make  an  allowance  in  the  settlement  of  the  part- 
nership accounts  for  what  may  be  termed  the  goodwill  of  th» 
partnership,  or  for  the  profits  of  such  future  business  as  may 
have  been  given  to  him  by  former  clients  of  the  firm,  still,  in 
regard  to  unfinished  business  intrusted  to  the  firm,  and  which 
the  client  permits  the  surviving  partner  to  complete,  such 
contract  of  employment,  although  not  capable  of  assignment^ 
is  still  to  be  viewed  by  a  court  of  equity  as  an  asset  of  the 
partnership;  and  it  is  none  the  less  an  equitable  asset,  when^ 
as  in  this  case,  the  compensation  for  such  services  is  entirely 
contingent  upon  the  final  success  of  the  litigation  in  which 
the  services  are  to  be  rendered. 

Applying  the  foregoing  general  principles  to  the  facts  of 
this  case  as  stated  in  the  complaint  we  have  no  difficulty 
in  reaching  the  conclusion  that  the  plainti£f  is  entitled  to 
recover.  The  contract  by  which  Little  and  defendant  were 
employed  to  conduct  the  litigation  referred  to  in  the  com- 
plaint did  not  ipso  facto  become  extinguished  upon  the  death 
of  Little;  the  persons  with  whom  it  was  made  did  not  refuse 
to  permit  the  defendant  ^**  to  complete  it  because  death  had 
deprived  them  of  the  personal  services  of  his  deceased  partner^ 
but  they  desired  for  other  reasons  to  modify  it  in  such  a  man- 
ner as  to  relieve  themselves  from  some  of  its  burdens,  and,  in 
consideration  of  the  assumption  of  such  burdens  by  defendant, 
o£fered  him  an  increased  compensation  in  the  event  of  final 
success;  and  when  the  defendant  consented  to  this  modification 
of  the  contract,  the  right  of  the  estate  of  the  deceased  partner 
to  share  in  the  contingent  fee  to  the  extent  given  by  the  con- 
tract in  its  original  form  was  not  extinguished.^  The  defend- 
ant was  at  liberty  to  consent  to  this  modification,  and,  as  the 
partnership  loses  no  rights  thereby,  no  principle  of  equity  will 
be  violated  by  permitting  him  to  retain  the  increased  com- 
pensation given  in  the  modified  contract  by  reason  of  the 
increased  personal  risk  which  he  assumed. 

It  follows  from  these  views  that  upon  the  facts,  as  stated  in 
the  complaint,  the  plaintiff  is  entitled  to  recover  one-half  of 
the  fifteen  per  cent  provided  for  in  the  original  contract,  after 
deducting  all  proper  expenses  chargeable  to  the  partnership 
in  the  matter  of  conducting  the  litigation. 
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The  complaint  alleges  that  the  defendant  has  paid  the  sum 
of  two  tbotiaand  five  hundred  dollars  as  attorney's  fees  in  the 
piosecutioQ  of  the  action  in  which  the  contingent  fee  was 
recovered.  If  this  be  so,  the  partnership  is  properly  charge- 
able with  its  proportion  of  the  sum  thus  paid,  viz.,  one-fourth, 
but  the  defendant  is  personally  chargeable  with  the  costs  of 
the  litigation  assumed  by  him,  and  in  consideration  of  which 
he  ie  entitled  to  retain  the  increased  compensaiion  of  forty* 
five  per  cent  given  by  the  modified  contract. 

The  further  contention  of  respondent  that  under  section 
1585  of  the  Code  of  Civil  Procedure  the  defendant  cannot  be 
required  to  account  to  the  plaintiff,  but  only  to  the  executor 
or  administrator  of  his  deceased  partner,  cannot  be  sustained. 
It  does  not  appear  that  any  other  ^*'  action  for  the  same 
cauee  has  been  brought  by  the  executor  or  administrator,  and 
as  the  plaintiff,  under  the  allegations  of  the  complaint,  is 
entitled  to  the  entire  estate  of  her  deceased  husband,  she  cer* 
tainly  has  such  an  interest  in  the  subject  matter  as  entitles 
her  to  maintain  the  action. 

Judgment  reversed,  with  directions  to  the  superior  court  to 
overrule  the  demurrer  to  the  complaint. 

McFABLANDy  J.,  and  Fitzgerald,  J.,  concurred* 

pAKTHBBflHir— ATToaiiBTB— DuaoLonoii  BT  DsATB,  Whcthbe  Emd0 
SiiPLOTiiaNT. — Upon  the  death  ol  a  member  of  a  law  firm  haTing  nnfin- 
iahod  IraiineM,  the  snrviTors  have  no  right  to  insiet  upon  continuing  their 
•erTioee  in  the  caee  against  the  will  of  the  client,  even  though  their  fee  hai 
■oS  been  paid:  Wright  ▼.  McCampbell,  76  Tex.  644.  If  one  of  the  members 
off  a  firm  of  attorneys  dies,  the  engagement  is  at  an  end,  nnlees  by  its  terms 
It  IS  etill  to  snbsist,  and  the  business  is  to  be  attended  to  by  the  sorT Ivors; 
MeOm  T.  MeOiU,  2  Met.  (Ky.)  25S. 

Pabtnxrship— Dissolution.— CoMPUisATioir  Shoold  fot  bi  Alt.owkd 
A  Suaviyma  Partmbb  for  winding  np  the  partnership  business:  Betttty  v. 
Wrof,  19  Pa.  St  616;  67  Am.  Dec.  677,  and  note;  Browm  ▼.  MeFarland,  41 
Pa.  St.  129;  80  Am.  Dee.  696^  and  note.  A  partner  claiming  compensation 
for  personal  senrioes,  and  for  closing  the  bnsinese  after  dissolution,  must 
show  that  he  performed  a  greater  amoant  of  labor  than  his  partner  to  enalile 
him  to  recover:  BedjUld  ▼.  Oieamm,  61  Vt.  220;  16  Am.  St.  Rep.  889,  and 
See  further  on  this  subject,  Pheian  t.  BuUhinBon,  PhilL  Eq.  116;  93 
Dee;  602;  and  the  notes  to  Monk's  Appeal^  8  Am.  Rep.  212,  and  SkkUU 
w.  FtOUr,  66  Am.  Deo.  aOL 
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Insubanob,  Lifb—Waivbb  of  Patmbht. — A  provision  in  a  policy  of  insur- 
ance that  tho  insnror  ihall  not  be  liable  thereon  no  til  the  preminm  is 
actually  paid  ie  waived  by  an  nnoonditional  delivery  ol  the  policy  to 
the  asanred  as  a  completed  contract  under  an  express  or  implied  agree- 
ment that  credit  shall  be  given. 

IjiSUBAMCB,  LiTB->Ck)KTRACT  FOR,  Whbr  HOT  CoMPLETB.— If  it  u  agreed 
between  an  applicant  for  life  insurance  and  a  local  ageut  that  an  appli- 
oation  shall  be  sent  to  the  insurer  representing  the  premiums  as  paid 
in  cash  when  in  fact  the  agent  has  accepted  premium  notes,  and  the 
policy  is  i^ued  and  sent  to  such  agent  who,  becoming  distrustful  of  the 
financial  solvency  of  the  assured,  enters  into  an  agreement  with  him 
whereby  the  note  is  surrendered  and  the  policy  returned  to  the  insurer 
and  canceled,  such  policy  has  never  become  a  perfected  contract,  and  its 
surrender  and  cancellation,  though  without  the  assent  of  a  person  othor 
than  the  assured  named  therein  as  beneficiary,  prevent  any  liability 
from  arising  against  the  insurer  if  the  applicant  had  agreed  that  any 
policy  which  should  be  issued  under  his  application  should  not  be 
enforced  until  the  actual  payment  of  the  premium. 

IHSURANOB,   Lifb— SUBKEMDKR  OF  POLIOT  WITHOUT  ASSBNT  OF  THB  BbBB- 

FidABT.  —If  a  policy  of  insurance  is  regularly  delivered  in  pursuance  of 
a  consummated  contract  to  one  who  has  procured  insurance  upon  his 
own  life  payable  to  another,  the  assured  cannot  surrender  the  policy 
without  the  consent  of  the  beneficiary. 

IvflUBANGB,  Lifb— NoNFATMBNT  OF  NoTB  QiVBN  FOB  Prbmiuv. — ^If  insur- 
ance is  effected  on  the  life  of  the  assured  and  a  policy  delivered  on  the 
assumption  that  the  premium  has  been  paid  in  cash,  when  such  payment 
has  in  fact  been  made  to  a  local  agent  by  a  note  which  he  has  received 
as  cash,  and  he  has  become  liable  to  his  principal  for  the  amount  thereof, 
this,  as  against  the  insurer,  is  equivalent  to  proper  payment  to  the  local 
agents  and  the  nonpayment  of  the  note  at  maturity  cannot  work  a  for- 
feiture of  the  policy,  nor  can  it  support  a  surrender  of  the  policy  made 
without  the  consent  of  the  person  Uamed  therein  as  beneficiary. 

Waivbb  of  Statutory  Right  of  PROTBcnoN.— Where  the  object  of  » 
statute  is  to  promote  great  public  interests,  liberty,  or  morals,  it  cannot 
be  defeated  by  a  stipulation  made  by  one  of  the  class  of  persons  entitled 
to  its  protection. 

Insuranob,  Lifb— Waitbr  bt  Iksurbr,  Statutory  Rights.— If  a  statute 
declares  that  no  life  insurance  company  shall  have  the  power  to  declare 
forfeited  or  lapsed  any  policy  by  reason  of  nonpayment  of  premiums^ 
unless  notice  shall  be  given  as  in  the  statute  stated,  any  contract  between 
the  company  and  the  assured  stipulating  for  a  forfeiture  of  the  policy 
in  the  absence  of  such  notice  is  ultra  viret  and  void.  The  statute  indi- 
cates the  legislative  will  that,  as  a  matter  of  public  policy,  life  insur* 
ance  corporations  shall  be  deprived  of  the  power  to  declare  forfeited 
policies  of  insurance  for  the  nonpayment  of  premiums  except  in  the  prc- 
scrilied  mode,  and  a  waiver  on  the  i>art  of  the  assured  cannot  be 
sidered  to  confer  a  power  which  the  statute  has  taken  away. 
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AcnoN  to  recoFer  upon  two  policies  of  insuraDce  alleged 
to  have  been  issued  by  the  defendant  corporation  on  the  life 
of  the  plaintiff's  husband,  E.  J.  OriflSth.  He,  in  June,  1889, 
made  an  agreement  with  the  local  agent  of  the  defendant  to 
deliver  to  such  agent  two  promissorj  notes  for  the  sum  of 
four  hundred  and  forty-nine  dollars  each,  payable  six  months 
after  date  for  the  first  annual  premium  on  the  two  policies  in 
sait  The  policies  were  for  ten  thousand  dollars  each.  On# 
of  the  policies,  though  forwarded  to  the  local  agent,  was  not 
delivered  to  the  assured,  but  was  with  his  consent  returned 
to  the  insurer,  and  the  premium  note  therefor  was  canceled. 
The  other  policy  was  delivered  to  the  insured  and  retained 
by  him  until  after  the  note  became  due,  and  finding  himself 
unable  to  pay  it,  he  returned  the  policy  to  the  agent  of  the 
insurer,  and  it  was  canceled  by  the  company,  and  the  note 
given  for  premium  returned  to  the  assured.  The  defendant 
was  an  insurance  corporation  incorporated  under  the  laws  of 
the  state  of  New  York,  the  statutes  of  which  declared  that, 
'*  No  life  insurance  company  doing  business  in  this  state  shall 
have  power  to  declare  forfeited  or  lapsed,  any  policy  here 
issued  by  reason  of  nonpayment  of  premium,  unless  after  it 
becomes  due  a  notice  stating  the  amount  of  such  premium, 
the  place  where  it  should  be  paid,  and  the  person  to  whom 
the  sanae  is  payable,  shall  be  duly  addressed  and  mailed 
to  the  person  whose  life  is  insured  at  his  last-known  post, 
office  address,  postage  paid  by  the  company,  and  further 
stating  that  unless  the  premium  then  due  shall  be  paid  to 
the  company  or  its  agent  within  thirty  days  after  the  mailing 
of  such  notice,  the  policy  .and  all  demands  thereon  will 
become  forfeited  and  void,  and  that  In  case  such  payment 
should  be  made  within  the  thirty  days  limited  therelbr,  it 
should  be  deemed  a  full  compliance  with  the  requirements  of 
the  policy  in  respect  to  the  payment  of  premium,  and  that 
no  such  policy  should  in  any  case  be  forfeited  until  the  expi* 
ration  of  the  thirty  days  after  the  mailing  of  such  notice/' 
It  was  found  by  the  trial  court  that  no  notice  was  given  to 
the  assured  or  to  the  plaintiff  as  prescribed  by  the  statute. 

J.  P.  McuXf  T.  C.  Van  Ne$9,  and  L.  A.  Redman^  tor  th# 
appellant 

WiUan  and  MeCutehen^  for  the  respondent 

^^  SsABLs,  0.    This  is  an  action  by  the  appellant^  as 
plaintiff,  to  recover  from  the  defendant  and  respondent  twenty 

AM.  9L  tLMFn  VOb  ZI*  *7 
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thousand  dollars,  interests  and  costs,  upon  tiro  twenty-jear 
mdowinent  policies  of  insurance  averred  to  have  been  issued 
by  the  defendant,  an  insurance  company,  for  ten  thousand 
dollars  each,  to  and  upon  the  life  of  E.  J.  Oriffith,  loss,  it 
any,  payable  to  his  wife,  Mary  V.  Griffith,  or  in  case  of  her 
death  to  the  representatives  or  assigns  of  the  insured,  and  in 
the  event  of  his  •■•  survival  for  the  period  of  twenty  yeara 
to  him,  the  said  Griffith.  Griffith  died  within  two  years  after 
the  policies  issued,  and  his  wife,  the  beneficiary  named 
therein,  is  the  plaintiff  and  appellant  herein. 

The  policies  were  issued,  and  all  payments  were  to  be  mnde- 
at  New  York,  in  the  state  of  New  York,  where  defendant  is 
organized. 

The  cause  was  tried  by  the  court  without  a  jury,  written 
findings  filed,  and  a  judgment  rendered  thereon  in  favor  of 
defendant  for  costs,  from  which  judgment,  and  from  an  order 
denying  a  motion  for  a  new  trial,  plaintiff  appeals. 

It  is  contended  by  the  appellant:  1.  That  there  was  a  per» 
•  feet  legal  delivery  of  policy  793  (823,793),  whereupon   the 
riglit  of  the  plaintiff  as  beneficiary  so  vested  as  to  prevent  tho 
right  of  surrender  upon  the  part  of  Griffith. 

2.  That  the  surrender  of  the  policies  by  Griffith,  without 
the  knowledge  and  consent  of  the  beneficiary,  the  plaintiff  in 
this  action,  was  void,  and  of  no  effect. 

8.  That  the  nonpayment  of  the  second  annual  premiuoi 
does  not  defeat  the  right  of  plaintiff  to  recover. 

The  court  finds  that  this  policy  "  was  never  delivered  hy 
aaid  Mouser,  or  anybody  else  to  the  said  Griffith,  nor  waa 
said  policy  ever  in  the  possession  of,  or  under  the  control  of,, 
the  said  E.  J.  Griffith." 

Counsel  for  appellant  do  not  claim  that  the  policy  was 

ever  in  the  physical  possession  of  plaintiff ;  their  contention 

is,  that  there  was,  as  appears  by  the  other  findings,  a  consum-^ 

'   mated  contract,  and  that  it  was,  in   legal  contemplation^ 

delivered. 

This  position  is  assumed  upon  the  theory  that  the  contract 
was  consummated,  and  that  thereupon  an  interest  in  the 
policy  vested  in  the  plaintiff  as  beneficiary,  which  could  not 
be  divested  by  Griffith  without  her  consent 

As  a  general  rule,  applicable  to  the  ordinary  policies  of 
life  insurance,  *'  where  the  policy  designates  a  person  to  whom 
the  insurance  money  is  to  be  paid,  the  person  who  procures 
the  insurance,  and  who  continues  to  pay  *^  the  premiums^ 
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hM  no  authority,  by  will  or  deed,  to  change  the  designation 
of  title  to  the  moneys.  He  is  under  no  obligation  to  continue 
to  pay  the  premiums,  unless  he  has  covenanted  so  to  do,  but 
if  he  does  so,  the  person  originally  designated  in  the  policy 
will  derive  the  benefit.  The  change  of  designation  can  only 
be  made  by  the  persons  originally  designated,  and  therefore 
all  of  such  persons  must  concur  in  the  change.  If  the  policy 
18  for  the  benefit  of  a  woman  and  her  children,  the  children 
as  well  as  the  woman  must  concur":  Bliss  on  Life  Insurance, 
sec.  339;  Oould  ▼.  Emerson^  99  Mass.  164;  96  Am.  Dec.  720; 
Ohapin  ▼.  FeUovM,  36  Conn.  132;  4  Am.  Rep.  49;  FraUmal 
MuU  L.  L  Co.  y.  Applegate^  7  Ohio  St.  292;  Rupperi  ▼.  Union 
Mut,  Ins,  Co.j  7  Rob.  (N.  Y.)  155.  As  an  apparent  exception 
to  this  rule,  it  was  held  in  Bowman  t.  Moore,  87  Cal.  806, 
that  a  change  of  beneficiary  in  a  mutual  benefit  association, 
the  by-laws  of  which  provided  therefor,  made  according  to 
such  by-laws,  was  a  valid  substitution. 

Another  proposition  which  may  be  considered  as  estab- 
lished is  this:  An  express  provision  in  a  policy  of  insurance, 
that  the  company  shall  not  be  liable  on  the  policy  until  the 
premium  is  actually  paid,  is  waived  by  the  unconditional 
delivery  of  the  policy  to  the  assured,  as  a  completed  and  exe* 
cuted  contract  under  an  express  or  implied  agreement  that 
a  credit  shall  be  given  for  the  premium,  and*  in  such  a  case 
the  company  insuring  is  liable  for  a  loss  which  may  occur 
during  the  period  of  credit:  Famum  v.  Phoenix  Ins,  Co.^  83 
Cal.  246;  17  Am.  St.  Rep.  233,  and  cases  cited. 

These  propositions  are  stated  as  prescribing  limitations 
upon  the  insurers  in  cases  where  the  contract  is  fully  con- 
summated, but  do  not  go  to  the  essential  point  in  our  present 
inquiry,  viz:  Was  it  so  consummated  as  to  bind  the  insurer? 

Griffith  desired  two  policies  of  ten  thousand  dollars  each. 
The  solicitor  of  defendant  was  willing  to  procure  them,  and 
take  his  notes  at  three  months  for  the  premium  for  the  first 
year. 

*'^  The  applications  were  sent  to  defendant  at  New  York 
representing  the  premiums  as  paid  in  cash.  The  policies 
were  forwarded  to  the  manager  in  San  Francisco,  and  by  him 
111  rough  the  general  agents  to  the  local  agent  at  Fresno.  This 
locTsil  agent  has  in  the  mean  time  become  skeptical  as  to  the 
soi.uncy  of  Griffith,  and  as  he  and  the  California  agents  will 
be  \\Ad  personally  respofisible  to  the  company  in  case  the 
ni»u;o  are  not  paid  he  delivers  one  of  the  policies,  and  with 
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the  consent  of  Qriffith  deolines  to  deliver  the  other,  surrenders 
the  note  for  the  premiam  therefor,  and  returns  the  policj  in 
question,  which  is  canceled  bj  the  company. 

Plaintiff's  rights  in  the  premises  only  vested  when  the  oon- 
tract  was  consummated.  Griffith  was  under  no  legal  obliga- 
tion to  procure  the  policy  for  her.  He  was  to  pay  the  premium 
from  his  own  funds,  and  might  stop  short  of  doing  so,  or. 
having  paid  the  first  annual  premium,  might  allow  the  policy 
to  lapse  for  the  want  of  payment  of  subsequent  premiums. 

The  most  that  can  be  said  is  that  had  he  consummated  the 
contract  it  would  have  inured  to  the  benefit  of  the  plaintiff; 
and  although  his  acts  were  purely  voluntary,  he  would  have 
been  regarded  as  the  agent  of  the  plaintiff  in  their  perform- 
ance, and  defendant  would  have  been  estopped  from  denying 
such  agency.  As  long  as  the  contract  remained  executory, 
Qriffith  and  defendant,  or  its  agents,  could  by  mutual  consent 
decline  to  complete  it  without  consulting  the  plaintiff,  who 
could  only  become  a  beneficiary  upon  its  completion. 

Griffith  had  not  only  represented  in  his  statement  that  the 
first  annual  premium  had  been  paid  in  cash,  but  he  had  also 
agreed  in  the  same  statement  ^*  that  any  policy  which  may 
be  issued  under  this  application  shall  not  be  in  force  until 
the  actual  payment  to,  and  acceptance  of,  the  premium  by 
said  company  or  its  authorized  agent  during  my  lifetime  and 
good  health." 

We  may  concede  that  this  agreement  might  have  been 
waived  by  a  delivery  of  the  policy  without  such  payment, 
but  it  by  no  means  follows  that  the  same  result  ^'^  follows 
without  a  delivery,  or  that  the  agent  would  be  legally  bound 
to  deliver  without  payment.  In  such  a  case  it  is  the  act  of 
delivery  with  intent  that  it  shall  take  effect  that  constitutes 
the  waiver  and  raises  an  estoppel  against  the  insurer,  and 
where  the  intent  and  act  are  wanting  there  is  no  waiver. 

Up  to  the  time  of  delivery  the  agreement  to  give  credit 
was  a  mere  personal  one  on  the  part  of  the  solicitor,  without 
authority  from  defendant,  which  he  might  and  did  cancel 
with  the  consent  of  Griffith  before  consummation  of  the  con- 
tract. 

It  follows  from  these  views  that  the  finding  of  the  court 
that  policy  No.  793  (323,793)  was  not  delivered  is  one  of  fact, 
and  not  a  conclusion  of  law  as  claimed  by  appellant,  and 
that  the  additional  facts  found  by  the  court  are  in  harmony 
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therewith,  and  at  a  sequenoe,  that  tha  first  contention  of  the 
appellant  cannot  be  maintained. 

2.  Waf  the  surrender  of  the  other  policy,  828,792,  which  we 
will  designate  as  792,  bj  Griffith  Toid  as  against  the  plaintiff? 

It  is  conceded  that  this  policy  was  delivered  to  Griffith  and 
retained  by  him  from  July,  1889,  to  January  80,  1890,  when 
hang  unable  to  pay  the  note  given  by  him  for  the  first  year's 
premium  when  it  fell  due,  he  requested  Mouser,  the  local 
s||ent  of  defendant,  to  return  the  note  to  him,  and  that  he  be 
permitted  to  sarrendor  the  policy,  all  of  which  was  done,  and 
the  policy  returned  to  defendant  and  canceled  as  for  want  of 
payment  of  the  premium . 

8o  far  as  appears  defend&nl'kAd  po  knowledge  of  the  giving 
of  the  note,  except  what  is  to  h^  Inferred  by  the  knowledge 
and  acts  of  its  agents  in  Californiit/' The  findings  are  full 
open  this  branch  of  the  case. 

We  think  the  doctrine  is  well  settled  that  ^  where  a  valid 
policy  is  regularly  delivered  in  pursuance  of  a  cOn^t^ihmated 
contract,  to  one  who  has  procured  insurance  upon  his'6wEi  Ufe, 
payaUe.to  another,  the  insured  cannot  surrender  the  policj^ 
without  the  consent  of  the  ^'^  beneficiary:  PUeher  v.  Neta  * 
York  Life  In$.  (?p.,  88  La.  Ann.  822;  2Va^«r  v.  Loui9iana  Eq. 
Uft  In$.  Co.,  81  La.  Ann.  285;  WhiUhead  v.  New  York  Life 
Ine.  Co.,  102  N.  Y.  143;  66  Am.  Rep.  787;  Sehneider  v.  United 
SiaUB  Life  Ine.  Co.,  128  N.  Y.  109;  20  Am.  St.  Rep.  727;  Gamer 
V.  Germania  Life  his.  Co.,  110  N.  Y.  266;  Rieker  v.  Charier 
Oak  L.  Ine.  Co.,  27  Minn.  193;  88  Am.  Rep.  289;  Naii<mal  L. 
Ine.  Co.  V.  Haley,  78  Me.  268;  67  Am.  Rep.  807;  HarUy  v. 
JETnil,  86  Ind.  196;  44  Am.  Rep.  286;  Hubbard  v.  8iapp,  82 
111.  App.  641;  Pa4:kard  w.  Connecticut  Mut.  Life  Ine.  Co.,  9 
Ma  App.  469;  Central  Bank  v.  Hume,  128  U.  8.  196. 

We  do  not  understand  counsel  for  respondent  to  seriously 
combat  this  proposition.  Their  theory  is,  that  the  giving  of 
a  credit  was,  at  most,  an  extension  of  time  for  payment,  and 
that  when  the  promissory  note  of  Griffith  fell  due,  and  was 
not  paid,  the  clause  in  the  policy  which  provided  that  it 
should  not  take  effect  until  payment  of  the  premium  became 
operative,  and  the  policy  lapsed  for  nonpayment. 

There  are  numerous  cases  reported  in  which  policies  have 
been  held  to  be  forfeited  for  nonpayment  of  premium  notes; 
but,  so  far  as  observed,  they  are  all  cases  where  the  insurers 
n^ight,  under  their  charters,  or  were  accustomed  to  take  such 
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notes,  and  in  which  the  policies  provided  for  a  forfeitare  upon 
a  nonpayment  thereof. 

The  agents  of  defendant  were  not  authorized  by  defendant 
to  take  any  thing  except  money  in  payment  of  premiums. 
They  did  consent  to  take  the  note  in  question  in  lieu  of 
money,  the  effect  of  which,  according  to  the  evidence,  was. 
that  they  became  individually  liable  to  defendant  for  so  much 
money,  less  their  commissions. 

It  was  in  effect,  so  far  as  defendant  was  conoernedy  a  pay- 
ment ef  the  premium  to  the  agents  who  held  the  note  in  liea 
of  so  much  money  with  which  they  were  chargeable.  It  was, 
as  to  defendant,  a  payment  .0/  l^le  premium  to  the  agents, 
and  not  an  extension  of  the^tipo^  oT  payment.  The  note  was 
payable  to  order,  duly*,^M^«/in(forsed,  and,  so  far  as  appears, 
in  no  way  referrjsd«*(a^f£ri0* premium  or  policy. 

Under  enqh/ciVdumstances,  its  nonpayment  at  maturity 

did  not.w6tk*a«1fdrfeiture  of  the  policy,  or  defeat  its  validity: 

Lehaii<0{'^lixt.  Ins.  Co.  v.  Hoover^  113  Pa.  691;  67  Am.  Rep. 

.$Ilj\&niW«aI  Fire  In$.  Co.  v.  Block,  109  Pa.  586;  Boeken  ▼♦ 

;.  \Wia%am8burgh  City  Int.  Co.,  35  N.  Y.  181;  90  Am.  Dec.  787; 

*:  '•  'Miller  v.  Brooklyn  Life  Ins.  Co.,  12  Wall.  286;   Famum  ▼. 

Phcsnix  Ins,  Co.y  83  Cal.  246;  17  Am.  St.  Rep.  233. 

8.  Did  the  nonpayment  of  the  second  annual  premium, 
which  fell  due  June  1,  1890  (but  upon  the  payment  of  which 
a  grace  of  one  month  was  by  the  terms  of  the  policy  allowed), 
work  a  forfeiture  of  the  policy  ? 

The  law  of  the  state  of  New  York  under  which  this  policy 
isisued  is  set  out  in  the  twelfth  finding  of  the  court,  and  need 
not  be  repeated.  It  is  also  found  that  the  defendant  did  not 
give  the  notice  as  required  by  said  statute. 

In  avoidance  of  this  statute,  and  as  a  waiver  of  the  notice 
there  provided  for,  respondent  relies  upon  the  following  clause 
in  the  policy: 

'*  Notice  that  each  and  every  payment  of  premiums  is  due 
at  the  date  named  in  the  policy  is  given  and  accepted  by  the 
delivery  and  acceptance  of  this  policy,  and  any  further  notice 
required  by  any  statute  is  hereby  expressly  waived." 

The  policy  also  provided  as  follows:  ^  That  if  the  premi- 
ums are  not  paid,  as  hereinafter  provided,  on  or  before  the 
days  when  due,  then  this  policy  shall  become  void,  and  all 
payments  previously  made  shall  be  forfeited  to  the  com- 
pany.'* 
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I  Such  proyisions  at  the  law  presoribea  for  the  advantage 

^  <or  protection  of  individaals  may,  as  a  rale,  be  waived  hj 

them,  where  not  inhibited  by  pnblio  policy. 

**  Where  no  principle  of  public  policy  is  violated,  parties 
I  are  at  liberty  to  forego  the  protection  of  the  law":  Sedgwick 

on  Statutory  and  Constitational  Law,  109. 

*^'  Where,  however,  **the  object  of  a  statute  is  to  pro- 
mote great  public  interests,  liberty,  or  morals,  it  cannot  be 
-defeated  by  any  private  stipulation":  Sedgwick  on  Statutory 
4^nd  Constitutional  Law,  110;  Civ.  Code,  sec.  8268;  Code  Civ. 
Proc.,  sees.  406,  434,  631;  Bowsn  v.  Aubrey ^  22  Cal.  666,  and 
•cases  there  cited. 

In  Caffery  v.  John  Saneoek  eU.  ln».  Co.^  27  Fed.  Rep.  26,  it 
was  held  in  substance  that  where  an  act  of  the  legislature 
provided  that,  upon  the  payment  of  the  first  premium  upon  a 
policy  of  life  insurance,  the  policy  shall  remain  in  force  for  a 
certain  time  for  the  full  amount  thereof,  "any  thing  in  the 
policy  to  the  contrary  notwithstanding,"  the  statute  might 
be  waived  by  the  express  agreement  of  the  parties  by  the 
eubstitution  of  a  nonforfeitable  policy  of  a  different  character, 
and  that,  as  the  waiver  was  a  part  of  the  original  contract, 
the  beneficiary  was  bound  by  the  waiver. 

In  DeimatM  v.  Mutual  Ben.  L.  Ine.  Co.^  7  Ins.  Law.  J.  926^ 
a  like  question  was  discussed,  Clifford,  J.,  using  the  following 
language: 

*^  Nothing  is  contained  in  the  statute  to  indicate  that  the 
legislature  intended  to  withdraw  the  clear  right  which  the 
insured  had,  outside  the  statute,  to  waive  the  nonforfeiture 
provisions,  if  the  other  party  consented." 

The  case  passed  off  upon  a  different  point,  and  is  only  use- 
ful as  indicating  the  opinion  of  an  able  jurist.  There  are 
other  cases  bearing  more  or  less  directly  on  the  subject,  tend- 
ing  to  uphold  the  same  general  doctrine.  It  would  seem, 
however,  that  the  New  York  statute  was  intended  to  out 
deeper,  and  as  a  matter  of  public  policy  to  inhibit  forfeitures 
by  life  insurance  companies,  except  by  the  method  therein 
provided. 

*'  No  life  insurance  company  doing  business  in  this  state 
shall  have  power  to  declare  forfeited  or  lapsed  any  policy 
....  by  reason  of  nonpayment  of  premiums/'  etc.,  except 
as  therein  provided. 

The  statute  is  a  limitation  on  the  power  of  the  company  to 
do  a  specified  thing,  except  under  prescribed  *^  conditiona. 
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Thiit  which  a  corporation  has  not  the  power  to  do.  if 
attempted  to  be  done  by  it,  is  ultra  virei^  and  void. 

Admit  thnt  Griffith  attempted  to  waive  all  notice  of  non- 
payment of  premiums,  if  the  power  was  lacking  in  the  cor* 
poration  to  declare  a  forfeiture  in  consequence  thereof  it  ia 
not  perceived  how  it  can  be  done.  The  very  idea  of  a  waiver 
inxolvet  the  right  of  the  contracting  parties  to  make  and 
accept  iuch  waiver— consent  never  gives  jurisdiction  not 
otherwise  possessed  of  the  subject  matter  to  a  court,  for  the 
reason  that  it  lacks  the  power  to  adjudicate  such  subject 
matter,  except  as  conferred  by  law. 

A  corporation  being  the  creature  of  the  law  must  confine 
its  functions  to  the  limits  prescribed  for  its  action,  and  if  the 
law  expressly  inhibits  it  from  doing  a  given  thing  it  is  pow- 
erless  to  do  that  thing,  and,  if  it  can  do  it  only  in  a  given 
manner,  the  prescribed  method  becomes  the  measure  of  ita 
power. 

We  are  not  met  with  any  suggestion  that  the  statute  in 
question  is  violative  of  any  chartered  right  of  the  defendant^ 
and,  in  the  absence  of  a  showing  to  the  contrary,  must 
assume  the  New  York  statute  to  be  in  oonsonance  with  ita 
constitutional  and  chartered  rights. 

The  statute  in  question  is  regarded  as  indicative  ef  the 
legislative  will  that,  as  a  matter  of  publie  policy,  life  insur- 
ance companies  should  be  deprived  of  the  power  to  deoiare 
policies  forfeited  for  nonpayment  of  premiums,  except  in  the 
prescribed  mode,  and  that  being  deprived  of  the  power  so  to 
do,  a  waiver  on  the  part  of  the  insured  cannot  be  construed 
to  confer  such  power  in  the  face  of  the  law  which  has  taken 
it  away. 

The  reasons  for  such  a  policy  are  so  numerous  and  obvious^ 
ibat  it  is  not  deemed  necessary  to  occupy  time  and  space  in 
specifying  them.  The  conolusion  ia  reached  that,  as  no- 
notice  was  given  by  defendant,  the  policy  was  not  forfeited 
by  failure  to  pay  the  annual  premium  which  fell  due  June  1^ 
1890.  It  follows  from  these  views  that  the  judgment  of  the 
court  below,  so  far  *^  as  applicable  to  policy  No.  823,793, 
was  correct,  and  should  be  affirmed;  that  the  judgment  so  far 
as  applicable  to  policy  No.  823,792,  is  erroneous,  and  should 
be  reversed;  and,  as  the  findings  are  full  and  complete,  the 
court  below  should  be  directed  to  enter  judgment  in  favor  of 
plaintiff  and  against  the  defendant  for  the  amount  due  upon 
policy  No.  823|792|  via.,  for  ten  thousand  doUarSi  and  inter- 
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Miy  less  the  amonnt  of  two  annual  premiums  of  four  hundred 
and  ninetj-nine  dollars  each,  and  interest  thereon  from  the 
data  when  they  respectirelj  fell  due,  vis.,  June  1, 1889,  and 
Jaoe  1, 1890,  and  without  costs  to  either  party  on  this  a|^al. 

Haynbs^  C^  and  Bblchxb,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  Jndg* 
meiit  of  the  court  below  in  favor  of  defendant  upon  policy  of 
iQSurance  No.  323,798  is  aflBrmed.  It  is  further  adjudged 
that  the  judgment  of  the  court  beJow  in  favor  of  the  defend* 
ant  upon  policy  No.  823,792  be,  and  the  same  is  hereby, 
reversed,  and  the  court  below  directed  to  enter  judgment  in 
favor  of  plaintiff  and  against  the  defendant  for  the  amount 
dne  on  said  policy  No.  323,792,  to  wit,  ten  thousand  dollars, 
and  interest  thereon,  less  the  amount  of  two  annual  premi- 
ums of  four  hundred  and  ninety-nine  dollars  each,  and  inter- 
est thereon  from  the  date  when  they  respectively  fell  due, 
vis.,  Jane  1, 1889,  and  June  1,  1890,  and  that  the  parties  pay 
their  own  costs  on  this  appeal. 

Harrison,  J.,  Oaboutts,  J.,  Patbbsoit,  J. 


IsscnuivcR— Waiysb  of  Patmsnt  ov  Pisxium.— A  provision  io  an 
inminuioo  policy  th&t  the  oompanj  shall  not  be  liable  thereon  until  the 
preminm  is  aetnallj  paid  is  waired  hj  the  vnoonditional  delivery  of  the 
policy  to  the  assured  as  a  completed  and  ezeoated  contract  under  an  agree- 
ment th«t  a  credit  shall  be  giTon  for  the  preminm:  Famum  v.  Phanix  In»» 
Ok,  83  CaL  246;  17  Am.  St.  Rep.  233»  and  note;  Souiham  efc  /ns.  Co.  r. 
Boater,  9  Heisk.  606;  24  Am.  Rep.  844.  See  the  extended  notes  to  WhUhif/ 
▼.  MoBmukmaetU  Int.  Co.,  87  Am.  Rep.  820;  Mq^er  r.  Knickerbocker  etc  Ins, 
Co.,  29  Am.  Rep.  205,  and  Lev^  t.  Peabody  ln»,  Co.,  27  Am.  Rep.  002. 

Ikbvbahob,  Litb— Subrvmovr  ov  Poliot  Without  Cohsbmt  ov  Biuii- 
VIGIABT. — A  policy  of  life  insnrance  creates  a  rested  interest  in  the  bene- 
ficiaries, and  although  the  contract  may  be  annnlled  by  the  company  for  a 
teilnre  on  the  part  of  the  insured  to  fulfill  his  contract,  the  latter  himeelf  is 
without  ttie  power  of  rcTocation;  Hooker  r.  Sugg,  102  N.  G  116;  11  Am. 
St.  R^p.  717,  and  note;  WhiUhaoa  t.  New  York  etc  Ine.  Co.,  102  N.  Y.  143; 
65  Am.  Rep.  787. 

IHSUKAVOB—KoirVATirBlfT    ov    pRBininf~WAI7BB    ov    FOBVBITURB    BT 

Aov  0V  AoBBT.— The  insured  b  not  bound  to  take  notice  of  the  condition 
in  a  policy,  that  the  premium  must  be  aotoally  paid,  nor  that  the  waiver  of 
eeodition  must  be  indorsed  in  writing  on  the  policy,  when  it  is  executed  and 
delirered  to  him  as  a  valid  and  completed  contract  by  an  agent  having 
authority  to  countersign  it,  and  who^  before  or  at  the  time  of  the  delivery 
of  it^  has  given  the  insured  a  credit  upon  the  premium  by  parol:  Famum  v. 
Pkmma  Ine.  Co.,  88  CaL  246;  17  Am.  St  Rep.  288.  and  note.  The  general 
afsnt  of  an  insurance  company  may  waive  a  eonditioB  in  the  policy  that  no 
insurance  shall  be  considered  as  binding  until  the  actual  payment  of  the 
premium:    Sheldon  r.  AtlanUc  etc  Ine.  Co.,  26  N.  T.  460;  84  Am.  Deo.  213, 
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*ndl  note;  Soutliem  etc  In»,  Co,  t.  Booher,  0  Heis'ic.  606;  24  Am.  Bep.  344; 
Young  T.  Harf/ord  etc  Int.  Co.,  45  Iowa,  377;  24  Am.  Rep.  784;  Boeken  t. 
WUliamsburg  etc  Iw,  Co,.  35  N.  T.  131;  90  Am.  Dec  787,  and  note.  When 
it  is  the  custom  of  an  insurance  company  to  give  its  agent  time  to  pay  over 
premiums  on  policies,  and  it  is  the  custom  of  the  agent  to  give  th«  insured 
a  short  credit  therefor,  the  insured  becoming  a  personal  debtor  to  the  agent^ 
and  the  agent  to  the  company,  a  payment  in  accordance  therewith  even  after 
loss  will  be  valid  in  spite  of  a  provision  aToiding  the  policy  for  nonpaymenft 
of  premium:  Lebanon  etc  /ns.  Co.  t.  Hoover^  113  Pa.  St.  591;  57  Am.  Repi 
611,  and  extended  note.  But  see  Sheldon  ▼.  Connectieut  etc  /ju.  Co.,  25 
Conn.  207:  65  Am.  Deo.  565;  and  the  notes  to  Menkw,  Home  Ing,  Co.,  9  Am. 
St  Rep.  163^  and  Cotton  8taie§  etc  Inc  Co.  ▼.  Leeter^  35  Am.  Rep.  126. 


Sboulovioh  V.  Morton. 

'  [101  CAUfOUOA,  078.1 

LaoHn. — ^If  at  the  time  a  conveyance  is  made  to  an  Infant  a  parol  agras^ 
ment  is  entered  into  between  his  father  and  the  petson  paying  the  ood« 
sideration  for  the  conveyance  that  in  the  erent  of  the  death  of  the  child 
while  a  minor  and  the  father  becoming  its  heir,  the  latter  would,  on 
demand,  conyey  the  property  to  such  person,  and  the  child  somo  four 
years  afterwards  and  while  an  infant  dies,  and  the  father  thereupon  in 
the  same  year  removea  from  the  state  and  oontinnes  absent  therefrom, 
and  a  demand  for  a  conveyance  is  made  upon  him  twenty-four  years 
later,  and  an  action  then  begun  to  compel  such  conveyance,  snch  aotion 
is  barred  by  the  laches  of  the  complainant,  though,  owing  to  the  absenoo 
of  the  defendant  from  tho  state,  no  statute  of  limitations  is  applicable  to 
the  suit. 

Laohbb. — Though,  as  a  general  rule,  the  statute  of  limitations  does  not  nm 
against  an  express  trust  where  there  is  concealed  fraud,  yet^  if  tho 
injured  party  has  been  guilty  of  great  laches  in  the  prosecution  of  hia 
remedy,  he  will  be  barred  in  equity  on  aooonnt  of  the  paramoiiat 
importance  of  having  title  settled. 

Moie$  0.  Cobb^  for  the  appellant. 

A.  C.  Freeman,  for  the  respondent. 

*^*  Paterbon,  J.  On  January  16, 1862,  plaintiff  purchased 
and  caused  to  be  conveyed  to  Oeorge  H.  Morton,  infant  son  of 
defendant,  a  certain  lot  of  land  in  the  city  and  county  of  Ban 
Francisco,  upon  the  parol  agreement  that  if  the  child  should 
die  unmarried  and  without  issue  before  he  arrived  at  the 
age  of  twenty-one  years,  defendant,  after  distribution  of  the 
property  to  him  as  heir,  would,  on  demand  of  plaintiff, 
immediately  convey  the  same  to  the  latter.  The  child  died 
when  a  little  over  five  years  of  age — December  16,  1866 — but 
no  demand  was  made  by  plaintiff  for  a  conveyance  until 
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February  14,  1890.  Id  February,  1891,  this  action  was 
brought  for  judgment  declaring  that  defendant  holds  the  land 
in  trust  for  plaintiff,  and  requiring  him  to  convey  the  same. 
A  demurrer  to  the  complaint  was  sustained,  and,  plaintiff 
failing  to  amend,  judgment  was  entered  in  favor  of  defendant. 

*^^  It  is  claimed  that  the  cause  of  action  stated  is  not  stale 
or  barred  by  the  statute  of  limitations,  because  it  is  alleged  in 
the  complaint  that  within  six  months  after  the  death  of  George 
H.  defendant  left  this  state,  and  has  ever  since  resided  in  the 
state  of  Maryland,  where  the  demand  above  referred  to  was 
made  upon  him  February  14,  1890. 

We  think  the  demurrer  was  properly  sustained.  The 
defendant's  absence  from  the  state  did  not  deprive  the  plain- 
tiff of  m  remedy.  He  might  have  invoked  the  authority  of 
the  court,  and,  upon  service  of  process  in  the  manner  pre* 
scribed  by  the  statute,  could  have  procured  the  appointment 
of  m  commissioner  to  convey  the  property  to  him:  Perkim  v. 
Wakeham,  86  Gal.  680;  21  Am.  8t  Rep.  67;  ApplegaU  v.  Lex- 
ington etc.  M.  Co.,  117  U.  8.  266;  Arndt  v.  Grigg$,  184  U.  8. 
320;  Adams  v.  Cowles,  95  Mo.  601;  6  Am.  8t.  Rep.  74;  Felek 
T.  Hooper f  119  Mass.  62. 

Irrespective  of  the  question  whether  the  defendant's  ab* 
sence  from  the  state  prevented  the  running  of  the  statute  of 
limitations,  we  think  the  judgment  of  the  court  below  was 
right,  because  the  plaintiff  did  not  make  a  demand  within  a 
reasonable  time.  Failing  to  do  so,  his  cause  of  action  became 
barred  by  his  laches.  True,  it  is  a  general  rule  that  the  statute 
does  not  run  against  an  express  trust  where  there  is  concealed 
fraud;  but  when  the  injured  party  has  been  guilty  of  great 
laches  in  the  prosecution  of  his  remedy  he  will  be  barred  in 
equity  on  account  of  the  paramount  importance  of  having 
titles  settled:  Oodden  v.  KimmeU,  99  U.  8.  202;  Hume  v.  Beale^ 
17  WaU.  848;  Bell  v.  Hudson,  78  Cal.  287;  2  Am.  8t.  Rep. 
791;  West  v.  RusseU,  74  CaL  644;  Chapman  v.  Bank  of  CaU- 
fomia,  97  Cal.  169. 

Judgment  aflSrmed. 

Gabouttx,  J.,  and  Harbison,  J.,  concurred. 


LaOHIS.— ApPLICATIOlf  OF  THl  DOOTBXMB  Of  AB  APPLUD  TO  TsUSISt  8m 

the  eztondod  Doto  to  BtU  t,  BtuUon,  2  Am.  St.  Rep.  799-801. 

LnoTATioMB  Of  AoTioHs— ExPRua  Trusts. —Time  does  not  mn  egeiiiai 

the  ee^ui  que  trtui  of  an  oxprete  tnist,  either  at  law  or  in  equity:  7Tkma§  t« 

WhUe.  3  Litt.  177;  U  Am.  ]>ea  M;  PraU  t.  ThoriUom,  2S  Me.  366;  4S  Am. 
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Dee.  402,  and  Boto.  The  itfttaU  of  limitatiou  dom  not  optraU  In  the  caec 
of  Ml  ezproM  tniet:  HaynU  ▼•  Hoik  6  Humph.  290;  42  Am.  Dee.  427,  aod 
note;  Lexington  dft  /tie.  Co.  ▼•  Page^  17  &  Mon.  412;  66  Am.  Dee.  166,  and 
note;  App  T.  DrtMaeh,  2  Rawle.  287;  21  Am.  Dee.  447;  fFittomt  t.  McKo^, 
40  K.  J.  Bq.  169;  63  Am.  Bep.  776;  OmunonweaUh  ▼.  MoUm,  10  Pa.  St  527; 
61  Am.  De&  499,  and  note.  The  statote  of  limitationa  doeo  not  begin  to 
mn  in  the  eaae  of  an  ezpreaa  tmst  vntU  a  repudiation  of  the  trnat:  Fox  t. 
Toy,  89  CaL  839;  23  Am.  St  Rep.  474^  and  note.  As  between  the  oettm  que 
tnui  and  the  tmstee  of  an  expren  irneti  the  etatnte  of  limitatioiia  doea  not 
ran  aa  long  aa  the  tmtt  oontinaeai  MOe§  t.  TMorme,  38  OaL  386;  90  Am.  Dee. 
384»  and  note;  Dteondk  ▼.  Swmtkr,  8  Johna.  Ch.  190;  8  Am.  Dee.  478.  Se« 
further  the  notea  to  JfocDveff  t.  AirWvtr»  28  Am.  St.  Bep,  672;  aad 
▼•  Kemtifp  12  Am.  Dee.  873L 


OASES 


COUBT  OF  ERBOBS  AND  APPEALS 


DELAWARE. 


GoTLB  V.  MoIntibb. 

(7  Hoonov,  4A.] 

A  Mumairji.  GoKPcnumnr  mat  bb  DBmiSD  to  bb  a  body  poKtIt  and 
poratotaUbliilMd  by  law  to  Mtiit  in  th«  gorcmnMnt  of  tb«  atnH  wilb 
delegated  anthority  to  ngaUto  and  adminiiter  to  tha  loenl  aad  intomat 
ftlfiun  of  a  eiiy,  town,  or  distriot  wbieh  it  inoorporatod. 

Public  Cobporatioiib  bob  trb  CtoTSBHMBNT  of  ▲  Towb,  Cm,  OB  nra 
LiXB  are  to  ba  Kovomcd  according  to  Iba  law  of  tba  had.  Tbey  ara 
mere  ereatoret  of  pnblio  imitation  arcatod  axdnnTcly  for  tbc  pnblia 
■dTantagc  wiibont  andowmanti  otbar  tban  inob  m  iba  govammant  may 
bestow  apon  tbem. 

A  MamciPAL  CoBPOBATioir  has  ho  Vistbd  Right  to  any  of  ito  powan  or 
fraacbiaeo,  bot  is  rabjecl  to  tba  oonirol  of  tba  legblatnre,  wbiob  may 
anbrga  or  duniniab  iti  territorial  astont  or  ite  fnnotioDi^  and  ebange  or 
BMtdify  ite  intomal  arrangement  or  deetroy  iti  very  exieteaae  al  die* 
eretiOB* 

HvnioifAL  CofiPORATiov&— Thb  Riost  Of  Propbbtt  Of  a  MuBiapAL  OOB- 
pQBAtxov  ie  not  a  priTato  right  of  property  in  the  eenie  in  which  prop- 
erty ie  iatd  to  be  priTate,  when  held  by  an  indiyidoal  eitiaen.  The 
prapetty  of  a  municipality  ie  private  osly  in  the  eenae  thai  it  ie  ezempi 
from  being  taken  and  applied  to  any  other  pnblio  nee  by  the  etate  or  by 
anthority  of  the  etete  without  compenaatioo  being  made,  and  from  being 
taken  away  and  given  to  other  corporatione  or  pereone. 

MoaiotFAL  OoitPOBATioBa-*IiBonnt.ATnrB  Cobvbol  of  PBorBBrr  of.— There 
ii  na  limit  to  the  control  wbiob  the  legielature  nmy  azeroiee  over  prop* 
erty  acquired  and  held  by  a  mnnioipal  corporatioai,  provided  anob  con* 
trol  ie  oonsietent  with  the  preecrvation  of  the  property  or  of  ite  prooeeda 
for  the  nses  and  pnrpoees  for  which  it  waa  acquired  and  the  benefit  of 
thoee  for  whom  it  waa  acquired 

MUHIOIPAL  C6BFOBATIOK8— WatBB  WoBKS— LbOULATITB  OoBTBOL  OtBB. 

▲  atatate  creating  a  board  of  water  oommieaionera  for  a  city  and  tern* 
ing  over  to  ench  board  the  water  wurke  and  applianoee  already  eziet* 
ing.  and  authorising  the  board  to  teke  measnrea  to  plan  and  conetmcl 
fnrther  works*  and  to  charge  the  city  for  water  fnmiahed  for  tba  astto- 
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fQishment  of  ilret,  uid  to  fix  and  eoUeofc  ratM  for  water  fnmithed  pri- 
Tftto  penona,  is  not  nnconttitntional  m  depriving  tho  mnnieipality  of 
wator  righto,  nor  m  doToting  ito  property  to  purpoMo  and  objeota  other 
than  those  for  whioh  it  was  aoqnired. 

MumoiPAL  Corporations — Constitutional  Law — ^Victbd  RioHTfu— Tho 
oommon  ooancil  of  a  oity  oannot,  aa  against  the  state,  have  any  Tested 
or  oonstitntional  right  to  oontrol  or  manage  its  wator- works  or  to  appoint 
those  who  are  to  maintain  and  control  thenL  The  legislature  may  direot 
these  powers  to  be  vested  in  or  exercised  by  any  other  department  or 
agency  of  the  oity  gorernment. 

Municipal  Corporations— Constitutional  Law.— All  thb  Aornoibs  or 
THR  Statb  mat  bb  Abolishbd  Or  changed  at  the  will  of  the  legisUtnre^ 
and  eren  their  functions  may  be  assigned  te  other  and  different  agencies. 

Edward  0.  Bradford^  Jr.^  Benjamin  NuXdM^  and  W.  C. 
Spruanee^  for  the  plaintiff  in  error. 

Ignatius  C.  Qrubb^  George  H.  Batee^  and  Oearge  Gray,  tot 
the  defendants  in  error. 

^  Saulsbubt,  C.  Or  the  eighteenth  day  of  April,  1883,  the 
general  aBsembly  passed  an  act  to  establish  a  board  of  water 
commissioners  for  the  city  of  Wilmington  and  for  other  pur- 
poses. 

The  act  authorizes  the  city  of  Wilmington,  through  the 
ngency  of  the  board  of  water  commissioners  thereby  created, 
constituted,  and  appointed,  and  their  successors  in  oflSce,  to 
take,  convey  into,  and  throughout  said  city  the  water  of  the 
Brandywine  river  from  any  point  on  said  river  or  other 
wholesome  water,  and  also  to  acquire  and  hold  lands,  real 
estate,  or  personal  property  necessary  for  constructing  acque* 
ducts,  lay  pipe,  constructing  reservoirs,  erecting  buildings  and 
machinery  proper  for  the  said  works,  and  for  purifying,  con* 
ducting,  storing,  and  distributing  such  water,  and  to  purchase, 
take,  and  hold  lands  and  water  rights,  for  supplying  the  oiti- 
cens  with  good  and  wholesome  water. 

Three  citizens  of  Wilmington  were  appointed  and  consti- 
tuted  a  board  of  water  commissioners  for  the  said  city  under 
the  act  Their  terms  of  appointment  were  limited  to  two, 
four,  and  six  years. 

At  the  expiration  of  the  term  of  the  said  commissioner  who 
should  draw  the  shortest  term  and  biennially  thereafter  the 
place  of  the  retiring  commissioner  waste  be  filled  by  apixiint- 
ment  by  the  mayor  of  the  city  of  Wilmington  for  the  tt*rni  of 
six  years.  The  said  board  of  water  commissioners  w;i>  to 
have  control  of  all  matters  relating  to  water  suppiv  i'  he 
oity  of  Wilmington,  of  the  management  and  direciit..         ihe 
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water-works  then  existing  or  thereafter  to  be  oon8tructe«I  in 
connection  therewith;  to  hare  charge  and  supervision  of  all 
mains,  stop*cocks,  and  fire  hydrants  and  other  fixtures  apper* 
taining  to  the  distribution  of  water  through  the  city  and  of 
the  collection  of  all  revenues  due,  or  to  become  due,  to  the 
city  of  Wilmington  for  water,  or  accruing  to  the  said  city  on 
accoant  of  the  water-works  thereof,  in  virtue  of  any  ordinance 
then  existing;  or  of  any  rules  and  regulations  thereafter  to  be 
paaeed  by  said  board. 

^*  The  ordinances  of  said  city  then  in  force  relating  thereto 
were  to  continue  in  force  until  the  same  should  be  changed  in 
whole,  or  in  part,  by  the  said  board  of  commissioners.  And 
all  officers  of  the  water  department  of  said  city  were  to  be, 
from-  the  time  of  the  organisation  of  said  board  of  commis- 
sioners, under  and  subject  to  the  control  of  the  said  board. 
And  the  terms  of  office  of  all  the  said  officers  were  by  the 
said  act  made  subject  to  termination  at  the  pleasure  of  said 
board,  all  such  officers  were  to  continue  to  perform  the  duties 
then  devolved  upon  them  by  the  ordinances  of  said  city  until 
the  board  should  otherwise  direct;  and  all  books,  accounts, 
and  property  connected  with  the  water  department  of  said 
city  or  any  office  therein  were  to  be  used  and  disposed  of 
according  to  the  directions  of  said  board. 

The  said  board  of  water  commissioners  were  by  said  act 
authorized  at  its  discretion  to  appoint,  employ,  and  discharge 
all  officers,  agents,  ministers,  and  servants  necessary  for  the 
management  and  service  of  the  water-works,  and  for  the  col- 
lection of  the  revenues  arising  therefrom  as  the  said  act  pro- 
vided. 

The  said  board  were  with  all  dispatch  to  prepare  and  resolve 
upon  a  plan  for  the  permanent  water-works,  best  suited  to  the 
circumstances  of  the  city  of  Wilmington,  capable  of  affording 
an  ample  daily  supply  for  the  inhabitants  of  the  city;  and  to 
acquire  for  the  city  of  Wilmington  by  contract,  or  otherwise, 
as  in  said  act  provided,  all  such  real  estate  as  might  be  needed 
for  the  construction  of  such  extended  water-works;  the  title 
of  any  real  estate  so  purchased  to  be  vested  in  the  mayor  and 
council  of  the  city  of  Wilmington. 

The  said  board  of  water  commissioners  were  to  have  the 
right  to  charge  the  city  of  Wilmington  with  all  water  fur- 
nished each  fire  hydrant  at  the  rate  of  forty  dollars  per 
annum,  or  the  city  was  in  lieu  thereof  to  pay  to  the  water  com- 
missioners a  sum  of  money  as  might  be  agreed  upon  by  the 
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city  council  and' said  board,  provided  that  in  no  case  should 
the  city  pay  less  than  twenty  thousand  dollars  per  annum. 

For  the  purpose  of  defraying  all  the  costs  of  acquiring  real 
estate  for  reservoirs,  laying  pipe,  purchasing  engines,  con* 
structing  all  the  works  contemplated  by  the  act,  and  pur- 
chasing water  rights  it  was  made  the  duty  of  the  city  of 
Wilmington,  on  the  requisition  of  said  board  of  water  com* 
missioners,  to  issue  bonds,  each  for  the  ^  sum  of  one  hun- 
dred dollars,  or  multiples  of  one  hundred,  payable  in  not 
more  than  thirty-five  years  from  date  of  issue,  to  be  denomi- 
nated Wilmington  city  bonds  to  an  amount  not  exceeding 
one  hundred  and  twenty  thousand  dollars,  bearing  interest 
not  exceeding  five  and  one-half  per  eent  per  annum,  which 
bonds  the  board  of  water  commissioners  might  sell  and  dis- 
pose on  the  most  advantageous  terms  possible. 

The  proceeds  of  the  sale  of  all  such  bonds  and  also  the 
revehue  derived  from  the  water-works  were  to  be  received  by 
said  board  of  water  commissioners  and  placed  on  deposit  in 
such  bank  at  Wilmington  as  should  from  time  to  time  be  the 
depository  of  the  funds  of  the  city  to  the  credit  of  said  board, 
and  all  money  to  be  disbursed  thereon  on  account  of  said 
water-works  was  to  be  drawn  upon  warrant  signed  by  the 
president  of  said  board,  and  countersigned  by  the  city  treas* 
urer  and  city  auditor. 

The  water  rates  were  required  to  be  fixed  by  the  said  board 
of  water  commissioners  at  prices  that  should  produce  revenue 
sufficient  at  least  to  pay  the  interest  on  the  water  bonds  and 
the  running  expenses  of  the  water-works,  and  the  whole  net 
income,  rents,  and  receipts  of  said  water-works  in  excess  of 
what  might  be  necessary  for  completing,  constructing,  operat- 
ing, and  repairing  the  water- works,  for  extending  the  water* 
pipes  and  for  interest  on  water  bonds  were  to  be  set  apart  by 
the  said  board  and  solely  appropriated  to  and  for  the  pay- 
ment of  the  principal  and  interest  of  the  water  bonds,  and 
should  be  applied  solely  to  that  purpose  until  the  whole  of 
said  bonds  should  be  fully  paid. 

The  city  council  were  required  during  the  month  of  Decem- 
ber in  each  and  every  year  to  notify  the  board  of  water  com* 
missioners  of  the  amount  of  interest  due  and  payable  during 
the  ensuing  year  on  all  loans  created  for  the  benefit  of  the 
water-works,  stating  the  time  when  due  and  the  amount  of 
interest  payable,  and  the  board  of  water  commissionen  were 
required  to  pay  to  the  city  the  amount  of  interest  due  in  eaoh 
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jear,  such  pajment  to  be  made  at  least  ten  days  before  eaid 
interest  was  payable  to  the  holders  of  any  water  loans. 

The  present  controversy  results  from  the  passage  of  this 
act  by  the  legislature. 

It  la  unnecessary  to  rcTiew  the  history  of  the  legislation 
of  the  state  conferring  upon  the  corporation  of  Wilmington 
authority  ^^  in  relation  to  the  supply  of  water  to  that  city. 
Such  legislation  seems  to  have  commenced  in  1799,  and  to 
have  continued  from  time  to  time  to  the  present. 

Water-works  existed  in  the  city  of  Wilmington  prior  to  and 
at  the  time  of  the  passage  of  the  act  referred  to  as  being  the 
occasion  of  the  origin  of  these  proceedings. 

These  water-works  belonged  to,  and  were  under  the  control 
ofy  the  corporation.  David  H.  CoylCi  the  plaintiff  in  error, 
was  chief  engineer  of  said  works  by  appointment  of  the  proper 
authorities  at  the  time  of  the  passage  of  the  act  to  establish 
a  water  commission.  The  commission  appointed  by  the  act 
having  qualified  for  the  discharge  of  their  'duties  as  commie* 
sioners  thereunder  removed  the  said  Coyle  as  such  chief 
engineer  and  appointed  Henry  B.  Mclntire,  the  defendant  in 
error,  in  his  place  and  stead.  Coyle  refused  to  surrender  his 
office  as  chief  engineer  and  the  property  connected  therewith 
to  said  Mclntire  in  accordance  with  demand  made  upon  him 
under  the  resolution  adopted  by  the  commissioners,  and  there* 
upon  the  attorney  general  of  the  state,  on  the  relation  of  Henry 
B.  Hclntire,  filed  an  information  in  the  nature  of  a  quo  war" 
ranio  in  the  superior  court  in  and  for  New  Castle  county 
against  him. 

Judgment  against  the  defendant  was  by  agreement  entered 
in  the  court  below  and  a  writ  of  error  thereon  sued  out  to  this 
court. 

The  cause  was  very  fully  argued  at  the  present  term,  and 
it  now  becomes  our  duty  to  decide  as  to  the  rights  of  the  par* 
ties  to  the  proceeding. 

While  we  have  carefully  examined  all  the  authorities  cited 
to  us  by  counsel  on  both  sides,  and  maturely  considered  the 
positions  assumed  by  each,  we  deem  it  unnecessary  to  review 
at  length  those  cases,  but  shall  confine  ourselves  to  the  con- 
sideration of  such  general  principles  as  we  consider  necessarily 
involved  in  the  determination  of  the  cause  and  properly  de* 
ducible  from  the  authorities  applicable  thereto. 

The  plaintiff  in  error  contends  that  the  act  of  the  legislature 
to  establish  a  board  of  water  commissioners  is  unconstitutional 

u:  Ksr.,  You  XI*  ^S 
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and  void.  His  coonael,  in  their  very  able  argument,  main* 
tained  in  aubatance  that  a  municipal  corporation  4a  of  a  dual 
eharacteTj  and  possesaee  two  claasee  of  powers  and  two  classes 
of  rights,  public  and  private;  that  in  all  that  relates  to  ono 
oiasB  it  is  merely  the  ^  ageut  ^  the  state  and  subject  to  its 
oontrol,  and  that  in  the  other  it  is  the  agent  of  the  iiiiiabitanta 
of  the  place,  and  not  subject  to  the  absolute  control  of  the^ 
legislature,  its  creator;  that  among  the  latter  is  the  right  to- 
acquire,  hold,  and  dispose  of  property  to  sue  and  he  sued,  just 
as  certain  rights  are  conferred  upon  private  corporators  and 
persons  not  md  juri$^  such  as  minors  and  married  wonien^ 
but  are  not  afterwards  as  long  as  they  exist  under  legislative^ 
eontrol. 

They  maintain  in  effect  that  the  act  is  unconstitutional  a» 
being  repugnant  to  that  provision  of  the  eonstitution  of  this 
state  which  provides  that  no  man  shall  be  deprived  of  hia 
IM'operty  except  by  due  process  of  law.  They  contend  that 
what  they  say  is  the  private  property  of  a  public  corporation 
is  held  by  such  corporation  under  all  the  constitutional  guar- 
«4)t€ies  as  similar  property  would  be  protected  by  in  the  hands 
^f  individual  owners  and  properties,  and  this  protection  ex- 
empts a  public  corporation,  as  to  its  water-worksi  from  the- 
rf^ulati4>n  and  control  of  the  state  as  effect ually  as  against 
trespass  and  wrong  committed  by  individuals. 

This  is  in  effect  the  position  of  the  plaintiff  in  error. 

The  questions  involved  in  this  case  necessajily  lesd  to  the 
consideration  of  the  nature,  characteri  and  powers  o£  oorpo-^ 
rations,  private  and  public. 

A  corporation  is  a  legal  institution  devised  to  oonfer  upon 
the  individuals  of  which  it  is  composed  powers,  privileges 
and  immunities  which  they  would  not  otherwise  possess,  tho 
most  important  of  which  are  continuous  le^iU  identity  and 
perpetual  or  indefinite  succession  under  the  corporate  name^ 
notwithstanding  successive  changes  by  death  or  otherwise  in 
the  corporations  or  members  of  the  oorporation« 

It  is  a  legal  person  with  a  special  name  composed  of  such 
members  and  indorsed  with  such  powers  and  soch  only  as 
the  law  prescribes:  Dillon  on  Municipal  Corporations,  25. 

It  is  an  artificial  being,  invisible,  intangiblci  a^d  existing 
only  in  contemplation  of  law:  Dariwkouth  Colleg4  eaae^  4  Wheat. 
637. 

Being  the  mere  creature  of  the  law,  it  possesses  oi\\y  those 
properties  which  the  charter  of  its  creation  confers  upon  it 
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either  exprMsly  or  m  inejdental  to  Us  rtry  existence.    Thi 
are  such  as  ^  are  supposed  to  be  beet  ealcolated  to  effect 
tbe  object  (or  irhicb  U  ie  oreaied. 

C^rpomtiene  are  of  two  kinds,  public  a«id  priraie.  "  PriTato 
corporations/'  says  Coolev,  ^  are  created  for  private  as  dis- 
tiogwahcd  frmn  porelj  public  purposes,  and  they  are  not  in 
eonleaipUtion  of  law  public,  because  it  maf  hare  been  sap* 
posed  bj  the  legislature  that  their  establishment  would  pro- 
mote oitber  direotlf  or  eonseqncDtially  the  public  interest 
Tboy  cannot  be  compelled  to  accept  a  charterer  incorporating 
act  The  assent  of  the  corporation  is  necessary  to  make 
the  incorporating  statute  operative,  but  when  assented  to,  the 
Icigislativa  grant  is  irrevoeabk,  and  it  cannot,  without  the  con- 
sent of  the  corporation,  be  impaired  or  be  destroyed  by  any 
subsequent  act  of  legislation  unless  the  right  to  do  so  was 
reserved  at  the  time/' 

By  the  nineteenth  section  of  the  second  article  of  the  con- 
stitution of  tbis  state,  it  IB  declared  that  ^*  no  act  of  incor- 
poration, except  for  tbe  renewal  of  existing  corporations, 
shall  be  hereafter  enacted  witl)out  the  concurrence  by  two- 
thirds  of  each  branch  of  the  legislature,  and  with  a  re- 
served power  of  revocation  by  the  legislature;  and  no  act  of 
jncorfioration  which  may  hereafter  be  enacted  shall  oootinue 
in  force  for  a  longer  period  than  twenty  years  without  i«- 
snactment  of  the  kgislature,  unless  it  be  an  incorporatieo  for 
public  improvement.'' 

^'Corporations,"  says  Cooley,  'intended  to  aasist  w  tha 
sonduct  of  local  self-government,  are  sometimes  styled  politi- 
cal* 0O>>>^^^Q^^  public,  sometimes  civil,  and  sometimes  munic- 
ipAJ,  and  certain  kinds  of  them,  with  very  restricted  powers, 
quasi  corporations — all  these  by  way  of  distinction  fvom  pri- 
vate corporations." 

Thus  an  incorporated  school  district  or  oounty  as  well  as 
dty  is  a  public  corporation;  but  the  school  district  or  county 
is  not,  while  the  city  is,  a  municipal  corporation. 

All  municipal  corporations  are  public  bodies  created  for 
eivil  or  political  purposes;  but  all  civil,  political,  public  cor- 
por.itions  are  not  in  the  proper  use  fA  language  municipal 
cur^Mtrations. 

A  municipal  corporation  may  be  defined  to  be  a  body 
politic  and  corporate  established  by  law  to  aasist  in  the  civil 
government  of  the  state  with  delegated  authority  to  regulata 
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and  administer  *^  the  local  or  internal  affairs  of  a  citjytowDi 
or  district  which  is  incorporated. 

*'  A  body  politic/'  says  Lord  Coke,  **  is  a  body  to  take  in 
succession,  formed  as  to  its  capacity  by  policy/'  and  is  there* 
fore  called  by  Littleton  (sees.  4,  18)  a  body  politic.  It  is 
called  a  corporation  or  body  corporate  becaase  the  persons 
are  made  into  a  body  politic,  and  are  of  capacity  to  take, 
grant,  etc.,  by  a  particular  name. 

Public  corporations  for  the  government  of  a  town,  city,  or 
the  like,  being  for  public  advantage,  are  to  be  governed 
according  to  the  law  of  the  land.  They  are  the  mere  crea* 
tures  of  the  public  institution,  created  exclusively  for  the 
public  advantage,  without  other  endowments  than  such  as 
the  government  may  bestow  upon  them. 

**  It  would  seem  reasonable,''  says  Mr.  Justice  Washington, 
in  Dartmouth  College  v.  Woodward^  4  Wheat  661,  *Hhat  such 
a  corporation  may  be  controlled  and  its  constitution  altered 
and  amended  by  the  government  in  such  manner  as  the  pub- 
lic interest  may  require.  Such  legislative  interferences  can« 
not  be  said  to  impair  the  contract  by  which  the  corporation 
was  formed,  because  there  is  in  reality  but  one  party  to  it." 
There  is  in  fact  no  contract  in  any  just  sense  of  that  word, 
and  public  municipal  corporations  are  not  founded  on  con- 
tracts. 

The  city  of  Wilmington  is  a  public  corporation.  It  is  a 
municipal  corporation  which  is,  as  we  have  seen,  an  incorpo- 
ration by  the  authority  of  the  state  of  the  inhabitants  of  a 
particular  place  or  district,  and  authorizes  them  in  their  cor- 
porate capacity  to  exercise  subordinate  specified  powers  of 
legislation  and  regulation  with  respect  to  their  local  and 
internal  concerns. 

The  style  and  name  of  the  corporation  is  the  mayor  and 
council  of  Wilmington,  and  it  is  declared  by  its  charter  that 
by  that  name  they  shall  be  and  are  hereby  made  able  and 
capable  in  law,  to  have,  take,  purchase,  receive,  possess,  en« 
joy,  and  retain  to  them  and  their  successors,  lands,  tenements, 
hereditaments,  goods,  chattels,  and  effects  of  what  kind, 
nature,  or  quality  soever,  and  the  same  to  sell,  grant,  demise, 
alien,  or  dispose  of,  to  sue  and  be  sued,  implead  and  be  im* 
pleaded,  answer  and  be  answered,  defend  and  be  defended, 
in  all  courts  of  law  and  equity,  or  any  other  place  what- 
aoever,  and  also  to  make,  have,  and  use  a  common  seal,  and 
the  same  to  break,  alter,  *^  and  renew  at  their  pleasure,  gen-* 
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erallj  to  haTe  all  the  privilegefl  and  franchiM  incident  to  a 
corporation  or  body  politic 

fiecanse  it  is  a  manicipal  corporation  the  plaintiff  in  error 
contends  that  its  inhabitants  are  constitutionally  entitled  to 
all  the  rights  and  privileges  of  independent  local  self-govern- 
ment, and  that  all  the  property  which  the  corporation  is  capa- 
ble to  have,  take,  purchase,  receive,  and  possess  not  necessary 
for  the  discharge  of  purely  governmental  purposes  is  as 
against  the  state,  as  well  as  against  individuals,  subject  to 
the  absolute  and  uncontrolled  possession  of  the  corporation 
as  solely  and  absolutely  as  is  the  property  of  a  purely  privata 
coFporation  or  of  a  private  individual.  And  that  the  provi* 
8ion  of  our  constitution  guaranteeing  the  rights  of  property 
to  the  owners  thereof  is  applicable  to  such  property  and  its 
owners,  equally  as  to  like  property  when  owned  by  private 
individuals. 

The  theory  of  the  plaintiff  in  error,  as  presented  and  dis- 
cussed by  his  counsel,  is  a  beautiful  one.  It  has  all  the 
charm  which  attaches  to  the  principle  of  local  self«govern« 
ment. 

Whether  the  universal  recognition  by  legislative  and  judi- 
cial tribunals  as  applicable  to  municipal  corporations  would 
be  attended  by  all  the  advantages,  and  result  in  all  the  bene* 
ficial  consequences  supposed  by  its  advocates,  can  only  be 
determined  when  human  experience  in  this  respect,  if  ever, 
may  safely  be  invoked  as  a  final  arbiter. 

Does  the  law,  as  the  court  should  determine  it  to  be,  sup- 
port the  plaintiff's  theory? 

All  that  is  absolutely  necessary  for  us  to  say  upon  this  sub* 
ject  is  this:  The  corporation  of  the  city  of  Wilmington,  that 
is  the  people  residing  in  the  district  known  as  the  city  of 
Wilmington,  the  name  and  style  of  whose  corporation,  that 
is  the  incorporation  of  the  persons  and  inhabitants  of  that 
particular  place,  is  the  mayor  and  council  of  Wilmington,  is 
.  merely  an  agency  instituted  by  the  state  for  the  purpose  of 
carrying  out  in  detail  the  objects  of  government.  It  is  essen- 
tially a  revocable  agency.  It  has  no  vested  right  to  any  of 
its  powers  or  franchises.  Its  charter  or  act  of  right  to  incor- 
poration is  in  no  sense  a  contract  with  the  state.  It  is  sub- 
ject to  the  control  of  the  legislature,  who  may  enlarge  or 
diminish  its  territorial  extent  or  its  functions,  and  may 
change  **  or  modify  its  internal  arrangement,  or  destroy  its 
ywj  existence  at  discretion.    While  it  exists  in  subjection  to 
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the  will  of  the  state,  whose  will  can  only  be  expreeeed  by 
the  legislature,  it  enjoys  the  rights  and  is  subject  to  the  liabiU 
ities  o£  any  other  corporation,  public  or  private.  It  is  becavse 
it  is  a  body  politic,  and  has  a  legal  entity  and  name  and  a  seal 
by  which  it  can  act,  that  in  addition  to  these  the  legislature 
endowed  it  with  the  capacity  to  contract  and  be.  contrscted 
with,  to  sue  and  be  sued,  to  hold  and  dispose  of  property.  It 
is  because  it  has  this  capacity  and  these  powers  thai  it  can 
acquire  rights  and  incur  responsibilities.  These  franchises 
were  bestowed  by  the  legislature  upon  it,  that  it  might  exer- 
cise certain  powers  of  goyemment,  not  independently  of  or  in 
defiance  of  the  legislature  over  that  particular  part  of  the 
state  known  territorially  as  the  city  of  Wilmington. 

These  are  its  rights  aflecting  its  relations  to  other  persons* 
They  do  not  affect  its  relation  to  the  state,  because  in  oertam 
particulars  as  a  private  corporation  it  may  make  contraets 
which  it  cannot  impair.  Its  absolute  dependence  upon  the 
will  of  the  legislature  for  its  existence  is  not  thereby  dimin- 
ished or  destroyed.  Its  responsibility  in  respect  to  its  con* 
tracts  or  torts  does  not  affect  its  relationship  to  the  state.  In 
our  opinion  the  state  may  continue  its  corporate  existence, 
and  yet  appoint  all  or  any  of  the  agencies  through  which  H 
has  heretofore  been  accustomed  to  act. 

The  city  of  Wilmington  has  no  vested  rights  as  against  the 
state  nor  rights  not  subordinate  to  the  authority  of  the  stats* 
In  this  respect  it  is  precisriy  on  the  same  footing  and  sustains* 
the  same  relation  to  the  state  as  all  other  municipal  corpora 
tions  within  the  state.  It  has  no  dual  character,  as  a  corpo* 
ration  it  is  either  public  or  private.  It  is  bound  to  fulfill  its 
legal  contracts  and  to  answer  before  the  legal  tribunals  for  its 
torts  in  the  same  manner  and  to  the  same  extent  as  a  pri- 
vate corporation  or  a  private  individual.  Thecourts  for  the 
administration  of  justice  are  equally  open  to  corporations  of 
this  character  as  to  those  of  a  private  nature,  or  to  private 
individuals.  Its  rights  to  property  legally  held,  including 
the  control  and  government  thereof,  in  respect  to  all  parties 
other  than  the  state,  are  the  same  as  if  it  were  a  real  and  not 
an  ideal  being. 

In  the  case  of  Borough  of  Dunmore^s  Appeal,  52- Pa.  St.  •• 
374,  the  court  say:  "Municipal  corporations  being  creatures 
of  the  legislative  power  are  subject  to  the  legislative  will  in  a 
manner  and  to  an  extent  to  which  citizens  are  not.  The  con» 
•titutional  guarantees  of  the  citizen  were  respected  in  giving 
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liim  a  right  of  appeal;  the  municipal  corporationa  haying  no 
auch  guarantees  the  right  of  appeal  was  not  given  to  them.** 
The  counsel  for  the  plaintiff  in  error  referred  us  to  the  case 
of  New  Orlecpns  He.  R.  R.  Co.  r.  New  Meane^  36  La.  Ann.  481. 
The  first  principle  in  his  brief  seems  to  be  a  transcript  of  a 
portion  of  the  opinion  of  the  court  in  that  case. 

The  court,  among  other  things,  said:  **A  tiaunicipal  oorpo- 
radon  is  appropriately  defined  to  be  *  the  inyesting  the  people 
of  a  place  with  the  local  government  thereof:  8alk.  188.    It 
has  no  powers  not  conferred  upon  it  expressly  or  by  hSr 
implication  by  the  law  of  the  state  creating  it  or  staiirteto 
applicable  to  it.     Both  the  persons  and  the  place  inhabited 
by  them  are  indispensable  to  the  constitution  of  such  a  cor- 
poration.   It  is  an  agency  to  regulate  and  administer  the 
internal  concerns  of  a  locality  in  matters  peculiar  to  the  place 
incorporated,  and  not  common  to  the  state  or  people  at  large; 
but  duties  and   functions  may  be  and  are  conferred  and 
imposed,  not  local  in  their  nature.    It  possesses  two  classes  of 
powers  and  two  classes  of  rights — ^public  and  private.    In  all 
that  relates  to  one  class  it  is  merely  the  agent  of  the  state, 
and  subject  to  its  control;  in  the  other  it  is  the  agent  of  the 
inhai>itant8  of  the  place — ^the  incorporators — maintains  the 
charaxster  and  relations  of  individuals,  and  is  not  subject  to 
the  absolute  control  of  the  legislature,  its  creator. 

**Among  this  latter  class  is  the  right  to  acquire,  hold,  and 
dispose  of  property,  to  sue  and  be  sued,  etc. 

**  It  it  ixiie  that  these  rights  are  originally  derived  from  the 
legislature,  but  once  conferred  they  are  to  be  exercised  while 
it  exists^  at  the  will  of  the  corporation,  in  its  own,  and  as  to 
its  own  interests,  for  the  inhabitants,  just  as  certain  rights  9tt^ 
conferred  on  private  corporations  and  persons  notsni/urii,  as 
ikiinors  and  married'  women,  but  are  not  afterwards  under  the 
eontrol  of  the  legislature;'' 

In  our  opinion  this  case  was  properly  decided,  but  we  die* 
sent  **  from  much  that  Was  said  by  the  judge  in  his  opinion 
as  interpreted  by  the  counsel  for  the  plaintiff  in  error.  Much 
of  what  he  said  was  not  necessary.  It  was  not  necessary  in 
that  case  that  he  should  have  said  that  a  municipal  corpora* 
tion  possesses  two  classes  of  powers  and  two  classes  of  rights, 
public  and  private,  and  that  the  latter  is  the  right  to  acquire, 
hold,  and  diilpose  of  property,  to  sue  and  be  sued-,  etc.,  and 
the^  remarks  Were  not,  in  our  opinion,  in  fact  true. 
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The  leglslatura  may,  and  generally  does,  confer  these  rights 
upon  all  public  corporations.  The  right  to  acquire,  hold,  and 
dispose  of  property  by  a  corporation  does  not  make  that  prop- 
erty,  in  any  just  sense  of  the  word,  private  property,  and  the 
right  and  capacity  to  sue  and  be  sued  pertains  no  more  to  •> 
private  than  to  a  public  corporation. 

The  inhabitants  of  the  city  of  Wilmington  were  constituted 
«  corporation,  under  the  name  and  style  of  the  mayor  and 
council  of  the  city  of  Wilmington,  and  were  given  a  seal  by 
the  legislature  that  they  might  acquire,  hold,  and  dispose  of 
property,  sue  and  be  sued.  But  for  what  purpose  or  pur^ 
poses?  For  public  and  not  private  purposes.  The  corporatioiv 
is  a  public  corporation.  The  uses  for  which  the  corporatioi> 
may  acquire  and  hold  property  must  necessarily,  we  think, 
be  public  uses.  Uses,  beneficial  it  may  be  in  some  respects  ta 
the  public  at  large,  but  certainly  beneficial  to  the  citizens 
generally  of  the  municipality,  who  may  be  called  a  particular 
local  pulJio,  although  a  part  of  the  general  public  of  the  state. 
Such  property  cannot  in  any  sense  be  said  to  be  private  in 
the  sense  in  which  property  may  be  said  to  be  private  which 
is  held  by  an  individual  citizen. 

No  citizen  of  Wilmington  possesses  any  interest  in  the 
property  of  the  municipality,  which  is  said  to  be  private, 
which  he  can  sell  or  in  any  manner  dispose  of.  No  portion 
of  property  held  by  the  city  passes  to  the  local  representatives 
of  any  inhabitant  of  the  city,  or  descends  to  his  heirs  upon 
his  death;  partition  cannot  be  made  of  the  real  estate  among 
the  inhabitants  in  any  manner  known  to  law.  Such  property 
has  not  the  incidents  or  qualities  of  private  property  attaching 
to  property  recognized  as  private  among  individual  owners  of 
property. 

When  a  citizen  of  Wilmington  removes  from  the  city  he 
*^  ceases  to  have  any  interest  in  the  use  of  the  property  aa 
one  of  the  corporators. 

When  a  person  from  the  most  distant  part  of  the  country 
moves  into  the  city  and  becomes  an  inhabitant  thereof  lie 
immediately  becomes  a  corporator  and  entitled,  as  all  other 
inhabitants,  to  an  interest  in  the  use  of  the  property. 

In  the  case  cited  from  the  Louisiana  reports  the  property 
in  respect  to  which  that  case  arose  was  public  and  not  private 
property,  that  is  to  say,  it  was  property  held  and  owned  by 
the  city  for  the  use  of  its  inhabitants.  The  legislature  had 
attempted  to  grant  to  a  private  corporation  the  right  to  con- 
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strnct  a  railroad  apon  or  across  this  property,  not  under  pro* 
eeedings  in  condemnation,  but  absolutely  and  in  deprivation 
of  the  right  of  the  city  in  its  property  without  providing  that 
the  private  corporation  should  make  compensation  for  the 
taking  of  it  Of  course  this  could  not  legally  be  done;  in 
one  sense  the  property  was  private  property,  that  is,  property 
owned  by  the  corporation  for  the  public  use  of  the  inhabitants 
of  the  city. 

The  inhabitants  of  a  city,  who  are  in  fact  the  corporators 
under  a  charter  creating  a  municipality  are  a  portion  of  that 
general  public  which  constitute  a  state.  And  they  are  also 
that  particular  public  which  constitute  a  municipality* 

The  municipality  may  hold  property  In  which  all  the  inhab* 
itanta  of  a  state  or  of  a  county  may  be  said  to  have  an  inter- 
est in  some  respect,  but  not  as  owners  or  proprietors.  And  it 
may  also  hold  property  in  which  the  inhabitants  of  the  munic- 
ipality alone  may  properly  be  said  to  have  an  interest.  Both 
classes  of  property  are  public.  The  one  as  to  the  people  of 
the  whole  state  or  county,  the  other  more  particularly  as  to 
the  inhabitants  of  the  municipality. 

It  18  only  in  this  sense  that  the  words  **  public"  and  '^  pri- 
vate*' can  with  propriety  b3  applied  to  such  property  when 
held  by  a  municipality. 

Although  the  property  held  for  the  municipality  is  in  fact 
public  as  common  to  all  the  inhabitants  of  a  city,  it  never- 
theless may  justly  be  said  to  be  private  property  as  being 
such  property  as  is  exempt  from  being  taken  or  applied  to 
any  other  public  use  by  **  the  state,  or  by  authority  of  the 
state,  without  compensation  being  made. 

It  was  said  in  the  course  of  the  argument  of  the  present 
case  that  the  corporation  of  Wilmington  owned  a  lot  within 
the  limits  of  the  city,  called  the  *'  sand  lot."  Now,  if  the  legis- 
lature of  this  state  had  passed  an  act  authorizing  the  Baltimore 
and  Ohio  Railroad  Company  to  take  any  portion  of  this  lot 
for  the  purpose  of  constructing  their  road,  now  in  the  course 
of  construction  through  that  city,  without  compensation, 
there  could  be  no  doubt  that  such  an  act  would  be  uncon- 
stitutional as  against  the  spirit  of  the  constitution,  which 
declares  that  private  property  shall  not  be  taken  for  public 
use  without  compensation  being  made.  The  lot  would  be 
considered  private  as  belonging  exclusively  to  the  corporation, 
although  the  use  for  which  it  is  held  by  the  corporation  is 
public,  for  the  benefit  of  all  the  inhabitants  of  the  city.     And 
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the  title  in  fact  is  in  all  the  corporators,  that  is  the  inhab- 
itants of  the  city.  Had  the  Baltitnore  and  Ohid  Railroad 
Company  in  fact  attempted  to  construct  their  road  across  thiH 
lot  titere  can  he  no  doubt  that  the  city  would  have  been 
entitled  to  an  injunction  restraining  them  from  so  doing. 

While  the  municipality  of  Wilmington  exists  as  a  corpo- 
ration, endowed  with  the  capacity  of  purchasing  and  holding 
property,  it  has  a  right  as  against  every  other  corporation  or 
person  to  the  use  and  enjoyment  of  its  property  as  freely  and 
fully  as  a  private  person  can  hold  and  enjoy  similar  property, 
but  city  corporations  are  emanations  of  the  supreme  law- 
making power  of  the  state,  and  they  are  established  for  the 
more  convenient  government  of  the  people  within  their  limits. 

In  cities,  for  reasons  partly  technical  and  partly  founded 
upon  motives  of  convenience,  the  title  of  certain  property  is 
vested  in  the  corporate  body.  It  is  not  thereby  shielded  from 
the  control  to  a  certain  extent  of  the^ legislature  as  the  supreme 
law-making  power  of  the  state.  While  the  corporation  ezieta 
by  authority  of  the  state  authorized  to  purchase  and  hold 
property  for  the  inhabitants  of  the  city  to  be  paid  for  by  the 
taxes  levied  upon  the  inhabitants,  it  would  not,  in  our  opin- 
ion, be  competent  for  the  state  to  take  away  such  property 
and  give  it  to  other  corporations  or  persons. 

In  case  of  the  condemnation  for  public  purposee,  as  for 
instance,  *^'  to  enable  the  Baltimore  and  Ohio  RailroUd  Com* 
pany  to  construct  a  road  across  the  lot  referred  to,  it  would 
not,  we  suppose,  be  competent  for  the  legislature  to  direct 
that  the  condemnation  money  should  be  given  to  the  oorpo^ 
ration  of  the  city  of  New  Castle  or  should  be  applied  to  any 
municipal  purpose  of  that  city.  But  suppose  the  sand  lot 
owned  by  the  city  of  Wilmington  should  become  worthless  to 
the  city  or  not  adapted  to  any  municipal  use  and  valuablo 
only  for  sale  to  private  persons  for  building  purposes.  Cou)d 
it  be  doubted  that  the  legislature  might  direct  it  to  be  soid 
and  the  proceeds  be  devoted  to  some  municipal  or  publio 
purpose  within  the  city  of  Wilmington? 

The  right  to  acquire  the  property  by  means  of  taxation  wails 
conferred  upon  the  city  tl^at  the  property  so  acquired  might 
be  useful  to  the  city,  and  we  can  imagine  no  limit  to  the  ooM^ 
trol  of  the  state  over  property  so  acquired  consistent  with  Ae 
preservation  of  the  property  or  of  its  proceeds  for  tbo  nseir  avnl 
purposes  for  which  it  Was  acquired  aild  the  benefit  of  thos^ 
for  whom  it  was  acquired. 
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The  constituting  a  board  of  oommiBsioneni  for  the  manage- 
ment of  the  property  of  a  mnnicipal  corporation  for  the  bene- 
fit of  the  corporator 9  is  no  diversion  of  tho  property  from  the 
purposes  of  its  acquisition.    No  title  is  thereby  divested,  and 
no  property  is  wrongfully  taken.    In  the  case  of  the  water- 
works of  the  eity  of  Wilmington,  these  works  were  not  taken 
away  from  the  city  by  the  appointment  of  a  board  of  commis- 
sioners to  manage  them;  nor  was  their  use  diverted  from  its 
original  purpose.     Whether  managed  by  the  city  council  or 
by  the  board  of  commissioners  appointed  by  the  authority  of 
the  legislature,  the  uses  and  purposes  of  the  water-works — 
the  supply  of  water  to  the  corporators  or  inhabitants  of  the 
city — will  be  the  same,  and  while  thesd  purposes  and  objects 
continue  the  same  we  can  see  no  violation  by  the  act  of  the 
legislature  of  any  equitable  right  of  which  the  city  may  com- 
plain. 

We  have  considered  this  question  as  though  the  city  was  in 
fact  a  party  to  this  proceeding  and  complaining  of  a  violation 
of  its  chartered  rights;  such,  however,  does  not  cppear  to  be 
the  case  from  the  record  beford  us. 

David  H.  Coyle  appears  from  that  record  to  be  the  only 
party  defendant  below,  and  plaintiff  in  error  here.  He  claims 
to  hold  ^  the  appointment  of  chief  engineer  of  the  water 
department  of  the  city  of  Wilmington  by  appointment  of  the 
citycounorl,  and  he  makes  the  objections  that  the  act  of  the 
legiriature  establisliing  the  board  of  water  commissioners  is 
unconstitutional,  and  that  therefore  the  relator  in  this  case 
has  no  authority  to  exercise  the  functions  of  chief  engineer 
by  appointment  under  the  aiuthority  of  said  act 

We  do  not  place  our  decision,  howeveri  in  this  case,  upon 
the  ground  that  the  city  of  Wilming^ton  or  the  mayor  and 
council  of  the  city  of  Wilmington  are  not  technically  parties 
to  these'  proceedings;  but  upon  the  broad  ground  of  the  right 
of  the  relation  under  this  or  any  other  proceedings  that  can 
be  had  or  Caken  to  deteritaine  his  right  as  between  him  and 
the  plaintiff  in  error,  of  between  him  and  the  mayor  aAd 
council;  or  any  party  or  parties  whomsoever. 

We  do  not  suppose  that,  if  the  powers  conferred'  upon  tlie 
board  of  water  commissibnets  by  the  act  of  the  legislature 
creating  it  bad  by  that  act  been  conferred  on  the  council  of 
Wilmington,  any  serious  objection  could  or  would  have  been 
made  to  the  constitutionality  of  the  act.  If  not,  the  contro- 
versy would   be  narrowed  down  to  very  small  dimensions 
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indeed.  Has  the  city  council  of  Wilmington  any  vested  or 
constitutional  rights  as  against  the  state  to  manage  or  con* 
trol  the  water-works  of  the  city  of  Wilmington,  or  to  appoint 
agents  or  managers  to  control  them?  They  are  the  mere 
creatures  of  the  legislature,  which  can  in  a  moment  destroy, 
as  in  a  moment  it  created,  them.  The  legislature  can  divest 
the  council  of  any  and  every  power  and  authority  it  possesses. 
It  can  direct  that  those  powers  should  be  exercised  by  any 
other  department  or  agency  of  the  city  government,  and  it 
could  even  direct  that  the  functions  now  performed  by  the 
city  council  should  hereafter  be  performed  by  a  like  number 
of  any  other  corporators  of  the  city. 

All  the  agencies  of  the  city,  that  is  of  the  corporators,  can  be 
abolished  or  changed  at  the  will  of  the  legislature,  and  even 
their  functions  terminated  and  assigned  to  other  and  differ* 
ent  agencies.  The  legislature  can  change  the  name  and 
style  of  the  corporation  and  even  of  the  city  itself  without  the 
consent  and  even  against  the  will  of  the  inhabitants.  It  may 
circumscribe  or  extend  the  limits  of  the  corporation.  It  may 
divide  the  city  into  two,  four,  or  more  cities,  and  give  to  each 
a  separate  and  independent  organization,  **  and  burden  the 
separate  cities  with  such  share  in  the  payment  of  the  existing 
debt  of  the  city  as  shall  be  determined  by  a  board  of  commis- 
sioners appointed  by  the  legislature  for  that  purpose.  It  may 
declare  that  the  amount  so  determined  by  such  board  shall 
be  final  upon  the  respective  newly  created  cities.  In  the 
Borough  of  Dunmore*$  Appeal^  52  Pa.  St.  374,  before  referred 
to,  a  township  being  in  debt  four  boroughs  were  created  out 
of  it.  An  act  was  afterwards  passed  authorizing  commis* 
sioners  to  ascertain  the  indebtedness  of  the  township  and  the 
amount  due  from  the  boroughs  respectively,  and  make  a  just 
distribution  of  the  indebtedness  between  the  township  and 
boroughs,  and  requiring  all  persons  having  claims  to  present 
them.  An  appeal  was  authorized  from  the  decision  of  the 
commissioners  on  such  claims.  The  court  said,  as  herein- 
before recited:  ^'This  legislation  is  unprecedented  and  per* 
haps  severe,  but  it  denies  trial  by  jury  only  to  municipal 
corporators,  who  being  creatures  of  the  legislative  power  are 
subject  to  the  legislative  will  in  a  manner  and  to  an  extent 
to  which  the  citizens  are  not  The  constitutional  guarantees 
of  the  citizens  were  respected  in  giving  him  a  right  of  appeal. 
The  municipal  corporators  having  no  such  guarantees  the 
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right  of  appeal  was  not  given  to  them.  The  theory  of  the 
act  was  therefore  nnexoeptionable.'' 

May  the  city  of  Wilmington  forever  remain  undivided  and 
by  the  obedience  of  its  inhabitants  to  law  prove  that  it  should 
be  indivisible. 

We  have  no  doubt  that  should  occasion  arise  for  the  exer- 
cise  of  the  power  the  legislature  of  the  state  would  have  the 
right  to  declare  that  the  city  of  Wilmington  should  have 
and  maintain  not  only  suitable  water-works  for  the  supply  of 
the  city  with  good  and  wholesome  water,  but  should  have  and 
inaintain  a  proper  fire  department  and  proper  gas-works  for 
the  protection  of  the  city  from  fire,  and  for  the  proper  light- 
ing of  the  city,  for  the  convenience,  safety,  and  comfort  of  the 
inhabitants.  They  might  authorise  the  levying  of  taxes 
upon  the  inhabitants  of  the  city  for  the  defraying  of  the 
expenses  necessary  for  the  accomplishment  of  these  purposes, 
and  they  might  appoint  commissioners  to  do  whatever  was 
necessary  to  be  done  to  effectuate  the  act. 

What  the  legislature  might  do  in  respect  to  Wilmington, 
they  ^^*  might  do  in  respect  to  any  and  all  municipal  cor- 
porations in  the  state  where,  in  their  judgment,  a  like  neces- 
sity might  exist. 

The  police  power  of  a  state  is  great,  and  may  do  whatever 
is  necessary  to  promote  the  safety  and  health  of  the  inhab- 
itants of  a  municipality. 

We  do  not  consider  it  necessary  to  express  an  opinion  in 
reference  to  any  question  not  properly  put  before  us,  such  as 
the  issuing  of  bonds  and  the  pledging  of  the  faith  of  the  cor- 
poration or  the  state  to  their  redemption  in  any  manner.  If 
such  bonds  have  been  issued  or  slmll  be  issued  on  the  faith 
of  the  one  or  the  other,  or  any  such  pledge  has  been  or  shall 
be  made  by  the  one  or  the  other,  it  will  be  time  enough  to 
consider -that  question  and  the  rights  of  the  parties  that  may 
be  affected  thereby  when  it  shall  be  presented  for  our  consid- 
eration by  parties  capable  of  making  it,  and  having  an  inter- 
est  in  its  determination.  No  such  parties  are  before  us.  It 
would  not  become  us  to  express  any  opinion  as  to  the  wisdom 
or  propriety  of  the  enactment,  the  constitutionality  of  which 
has  been  the  subject  of  contention  before  us. 

We  deem  it  not  improper,  however,  to  say  that  in  our  opin- 
ion the  affairs  of  m  municipal  corporation  should  generally 
be  administered  in  accordance  with  the  will  of  its  inhabitants, 
who,  it  is  reasonable  to  suppose,  are  better  acquainted  with 
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what  will  conduce  to  their  comfort,  happiness,  and  prosperity 
than  others  possibly  can  be. 

Whether  this  act  should  have  been  passed  by  the  legisla- 
ture was  a  queation  to  be  determined  solely  by  the  legislature 
itsel£  We  can  determine  only  as  to  the  constitutionality  of 
what  the  le^slature  has  done,  and,  in  our  opinion,  the  city  of 
Wilmington,  being  a  municipal  corporation,  all  its  powers 
under  its  charter  are  subordinate  to  the  powers  of  the  legis- 
lature. 

The  legislature  having  the  power  to  repeal  its  existence, 
necessarily  has  the  power  to  alter,  amend,  or  abolish  any  of 
the  agencies  through  which  the  powers  of  the  corporation 
are  exercised,  or  to  change  them  or  to  aubstitute  others  in 
their  place. 

That  although  the  water^works  of  the  city  may  have  been, 
prior  to  the  passage  ot  the  act  to  establish  a  board  of  water 
commissioners,  under  the  control  and  management  of  the 
city  council  in  any  manner  whatev^r,  and  may  have  been 
exercised  through  any  ^^^  agencies  whatever,  it  was  compe- 
tent  for  the  legislMure  to  alter  and  change  that  contnd,  man- 
agement, and  agency  as  they  might  deem  proper.  Such 
alteration  of  control,  management,  and  agency,  provided  the 
Bisme  was  not  a  diversion  of  the  object  and  purposes  for  which 
the  water-works  were  establishedi  would  effect  no  vested  right 
of  the  city  or  the  corporation  as  against  the  state« 

The  rights  of  the  corporators  to  the  property  being  secured 
to  them,  and  the  property  of  the  corporators  being  preserved  for 
its  original  purposes,  if  such  be  the  case,  and  we  see  nothing 
in  the  act  establishing  a  board  of  water  commissioners  to  the 
contrary,  this  court  is  not  at  liberty  to  declare  the  act  itself 
ynconstitutional. 

The  judgment  below  is  therefore  affirmed. 

Municipal  Oorpobatiors  Dxtimsd. — A  oorporatioa  oMlsd  for  onmiei* 
pal  purposes  is  one  established  by  law  for  goTommeotal  obJ«eti^  wibjool  to 
the  oontrol  of  the  legislature,  with  oortain  <tolegated  politinal  powws  to  bo 
exercised  for  the  publio  good  in  the  administration  of  good  govemnon^  aad 
whose  members  are  its  citisens:  Coot  v,  Portland,  20  Or.  680;  Tkumtm  T.  M> 
ridfi-e  etc  B.  R.  Co.,  26  N.  J.  L.  148;  69  Am.  Bee  665,  and  note;  Begentt  eU, 
▼.  WilUtims,  9  Gill  ft  J.  366;  81  Am.  Dee.  72.  A  local  oorporation  orsatod 
to  serve  municipal  purposes,  but  which  is  not  the  diieot  repreaentativo  of  tlio 
people  of  Its  locality  is  not  a  municipal  oorporation:  O'Lcdty  ▼•  Board  qf 
CommrM,,  79  Mich.  281;  19  Am.  St.  Rep.  169.  8e^  also,  the  note  to  Tm 
Eyck  V.  Delaware  ete.  Canal  Co,,  37  Am.  Dec  238. 

Municipal  Cobporatioiis— Power  or  LEoisLATURn  Oyer. — Cities  are 
publio  corporatimis  subject  to  legmlative  ooutrol:  Jlajfor  «(&  T.  State,  15 
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Md.  37^;  74  Am.  Db^  STS;  Jfofor  dfr  t.  ffrnta,  30  Md.  436;  M  Am.  Dec. 
im.  la  tlM  9!kuno$  ot  AxprMi  oonttitntkMUkl  lUnitttion  th*  li^iaUtiva 
pomtT  o7flr  mnnimppfcl  oorpontaomia  luUuniUdt  WMUtrs  t.  Oeorffi^  SH  Or. 
S6];  ifafftm  T.  Dix,  62  Mim.  63;  24  Am-  iUp^  36U  &§#  tb*  AytandAd  boIm 
to  ffeubrwck  t.  MUwcmkee,  90  Am.  Dm.  73],  and  ifoiml  JTofw  Cemetery  t. 
Boi4oH^  36  Am.  St.  Sep.  681,  where  this  qnettion  It  fvUy  dlwmmed;  and  alao 
the  note  to  Bailey  t.  Mayor,  38  Am.  Deo.  677. 

MaNiciPAL  CompcnuTio9S— Fraiichisb,  WmrBn  Vwnwb  Rxghti.— 
The  rights  and  franofaieee  of  monioipel  eorporations  cftn  nerer  beoome  Teeted 
tighu  Mugaiaat  the  eleiei  Mmtp^Oer  v.  Moat  Jloi^p«lifr,  89  Vi.  IS;  Wl  Am. 
Dec  748,  ami  note.  The  powers  of  qiiuiioipal  oorporations  axe  snbjeet  to 
legia]4fttiTe  control,  and  their  charters  may  be  altered  or  repealed  at  the 
pleaenre  of  the  legislature:  Tinaman  t.  Behiden  tie.  B.  B.  Co,,  26  K.  J.  L. 
143;  60  Am.  Dee.  666,  and  note.  See  the  estnded  noU  to  CernmoMMoM 
w.C^iUm,^  Am.  Dm.  4721 

MovioEKaii  Q99goM$TV>M§-^VamMm  of  hmmuaif9M  Otbb  PBorawr 

07. — ^Tbe  prop^j  owned  bj  a  mnnioqpal  oorpciiAtion  is  pnblio  pro^pertj,  and 
subject  to  the  control  of  the  k^latnre:  Darlington  t.  Mayor,  31  N.  T. 
164;  88  Am.  Dec  248;  State  t.  Brown,  63  K.  X  L.  162;  Penny  t.  CroiO,  76 
Midh.  471.    For « tboroQgh  dtsoBspioB  of  this  qaestion  tee  the  monei^pbie 
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»4JipA  ov  DDOVMKini,  BooKB,  ^o  Patvu  it  at  faUand  pomplett  at  it 
his  right  to  an  inspection  thereot 

A  Mamdamus  18  #  oommand  issued  from  a  coort  directed  to  some  person^ 
corporation,  or  inferior  conrt  within  the  ]nrisdiction  of  the  superior 
ooort  requiring  such  person,  ootpention*  or  inferior  court  to  do  some 
)»artienlar  thing  thermn  fpeoified. 

Tbb  Writ  or  Mam damjus  is  jk  Dklawarb  Diykstbd  ot  Au«  Its  Prbrooa- 
vm  Fbaturis,  and  issues  whenever  necessary  for  the  enforcement  of 
a  remedy  by  a  person  hairing  a  legal  ri^t  against  another  withholding 
that  right. 

Hbb  Writ  09  ^^hiuicdv  istnet  only  when  there  it  a  clear  M»d  specific  i%ht 
to  be  enforced  or  a  duty  which  ought  to  be  and  c^n  be  performed,  and 
where  there  is  no  other  specific  and  adequate  legal  remedy. 

ObRVORATioifS,  Makdamus  AoAiifflT.— A  Stookroldrr  in  a  corporation  may 
hare  a  writ  of  mondaimnu  to  compel  .tha  eostodian  of  corporate  docu- 
inentt  to  tUow  him  an  mspectiopi  and  oopiet  of  them  at  proper  times 
tnd  cp  proper  occasions* 

A  Kandamus  Against  a  Corporation  to  ENroROi  thb  Biobt  of  a  Stock- 
BOLDKR  to  inspect  and  take  copies  of  corporate  documents  should  be 
direeted  to  the  person  or  officer  haring  the  onetody  thersof,  though  he 
Is  flanrely  4  mms^trial  ofiber  meting  by  the  diveotion  of  other  officers, 
^d  tht  oorp<»atioa  itself  need  not  be  made  a  party  to  the  prooeedings 
by  which  the  writ  is  sought. 
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liAMDAlflTB  VAT  ISSUI   IN  THIS  StATB  TO  EnTORCI  TBI  RiGHT  Of  A  KoV* 

BiUDKiiT  Stockroldrr  to  iDsp^ct  and  take  oopiei  of  doeuments  of  a 
foreign  oorporation,  if  they  are  in  this  state  and  in  the  cnstodj  of  th« 
person  to  whom  the  writ  is  directed. 

Oeorgs  Oray  and  Benjamin  Nield$j  for  the  plaintiff  in  error. 

William  0.  Spruanu  and  William  M.  Lillibridge^  for  the 
defendant  in  error. 

*^*  Saulsbubt,  G.  The  case  comes  before  us  upon  «  writ 
of  error  to  a  judgment  of  the  superior  court  of  this  state  iQ 
and  for  New  Castle  county,  in  favor  of  David  M.  RichardsoQ 
against  William  H.  Swift,  president  of  the  Diamond  Match 
Company.  Richardson  was  the  bolder  and  owner  of  shares 
of  stock  in  the  Diamond  Match  Company,  a  corporation  under 
the  laws  of  Connecticut.  Swift  was  a  director  and  president 
of  said  company,  and  resides  in  this  state. 

As  a  stockholder  in  said  company,  Richardson  applied  to 
Swift  for  permission  to  inspect  and  take  copies  of  certain 
papers  and  documents  in  his  possession,  for  a  purpose  which 
he  alleged  was  necessary  and  proper,  and  material  to  bis 
interest  as  a  stockholder  in  said  company.  Inspection  was 
not  refused,  but  permission  to  make  copies  or  memoranda 
of  said  papers  And  documents  was  refused.  Thereupon 
Richardson  presented  bis  petition  to  the  court  below,  pray- 
ing  said  court  to  award  a  writ  of  mandamu$  against  Swih» 
commanding  him  to  suffer  and  permit  said  Richardson  to 
inspect  and  make  copies  of  the  instruments,  books,  papers, 
and  writings  in  his  custody  or  cpntrol  belonging  to  the  said 
Diamond  Match  Company,  to  wit: 

1.  All  contracts  and  agreements  for  the  purchase,  by  or  on 
*^^  behalf  of  the  said  Diamond  Match  Company,  of  match 
factories,  and  other  property  relating  to  the  same,  prior  ta 
January  1,  1881. 

2.  All  instruments  in  writing  conveying  or  assigning  to 
said  company,  or  other  persons  in  its  behalf,  property,  rights, 
or  franchises  relating  to  the  manufacture  of  matches  prior 
to  said  last- mentioned  day. 

8.  All  contracts,  agreements,  or  conveyances  relating  to 
said  purchase  of  property  by  or  on  behalf  of  said  company, 
other  than  for  materials  or  supplies  in  the  usual  course  of  its 
business  prior  to  said  last-mentioned  day. 

4.  All  bonds,  contracts,  and  agreements,  not  to  engage  ia 
the  match  business,  made  to  or  with  said  company  prior  to 
said  last-mentioned  day. 
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5.  All  books,  papers,  and  writings  of  said  company,  show- 
ing the  net  earnings  of  the  company  for  and  daring  the  years 
1881  and  1882. 

To  RichardsonV  petition  Swifl  filed  an  answer,  in  which 
be  does  not  deny  that  the  papers  and  documents  mentioned 
in  Richardson's  petition,  and  sworn  to  be  in  his  possession, 
were  in  his  possession  at  the  time  of  the  service  of  the  writ, 
or  were  then  in  his  possession,  but  states: 

**  That  the  law  of  the  said  state  of  Connecticut,  under  which 
aaid  corporation  was  created  and  exists,  provides  that:  *The 
statements  and  books  of  every  such  corporation  shall  be  kept 
in  the  town  where  it  is  located,  and  shall,  at  all  reasonable 
times  be  open  to  the  inspection  of  its  stockholders;  and  as 
often  as  once  in  each  year  a  true  statement  of  the  accounts 
shall  be  made  and  exhibited  to  the  stockholders.'  And  the 
said  law  further  provides  *  That  the  president  and  treasurer 
of  every  joint-stock  corporation  shall  annually,  on  or  before 
the  fifteenth  day  of  February  or  August,  lodge  with  the  town 
clerk  of  the  town  in  which  said  corporation  is  located,  a  cer. 
tificate,  signed  and  sworn  to  by  him,  showing  the  condition 
of  its  affairs,  as  nearly  as  the  same  can  be  ascertained,  on  the 
first  day  of  December  or  January,  or  on  the  first  day  of  June 
or  July,  next  preceding  the  time  of  making  such  certificate* 
in  the  following  particulars,  to  wit:  1.  The  amount  of  the 
capital  stock  actually  paid  in;  2.  The  cash  value  of  its  real 
estate;  3.  The  cash  value  of  its  personal  estate,  exclusive  of 
patents;  4.  The  amount  of^'^*  its  debts;  6.  The  amount 
of  its  credits;  6.  The  name,  residence,  and  number  of  shares 
of  each  stockholder/ '' 

The  defendant,  Swift,  also  in  his  answer  says:  ^'That,  in 
conformity  to  the  provisions  of  the  said  law,  as  aforesaid,  the 
statement  and  books  of  the  said  corporation  have  been,  and 
are  now,  kept  in  the  town  of  New  Haven,  where  it  is  located 
as  aforesaid,  and  have  been  at  all  times,  and  are  now,  open  to 
the  inspection  of  any  of  the  stockholders;  and  that,  in  the 
month  of  February  in  each  year  since  the  organisation  of  said 
corporation,  the  certificates  required  by  said  law,  as  aforesaid^ 
signed  and  sworn  to  by  the  president  and  treasurer  of  said 
corporation,  have  been  duly  lodged  with  the  town  clerk  of 
said  town  of  New  Haven,  and  duplicates  thereof,  made  and 
sworn  to  as  required  by  said  law,  have  been  lodged  by  them, 
as  aforesaid,  with  the  secretary  of  the  said  state  of  Connect- 
icut; and  that  in  all  respects  the  requirements  of  the  said 
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l^tTt  M  Ml  forth  in  the  relatoir's  exhibit  B,  have  b^en  fullj 
tpd  faithfully  complied  with  by  the  said  corporation  and  it» 
officers,  and  that  the  said  statements  and  books  were  not,  at 
the  time  of  the  filing  of  said  petition,  or  at  any  time  sinc^,  in 
the  custody  or  poBsessloa  of  the  said  William  ^.  Swift" 

Now,  it  will  be  observed  that  the  relator's  exhibit  B,  ia 
respect  to  wbicb  Swift  in  his  answer  says  that  the  require* 
ments  of  the  law  have  been  fully  and  faithfully  complied  with 
by  the  said  corporation  and  its  officers,  relates  only  to:  1» 
The  auiount  of  the  capital  stock  actually  paid  in;  2.  Th» 
cash  value  of  its  real  estate;  8,  The  cash  value  of  its  personal 
property,  exclusive  of  patents;  4.  The  amoupt  of  its  debts^ 
5.  The  amount  of  its  credits;  &  The  name,  reaidepoe,  and 
number  of  shares  of  such  stockholders.  And  it  was  in  refer* 
ence  to  these  that  Swift  says  that  '*  the  said  statements  and 
books  were  not,  at  the  time  of  the  filing  of  the  said  petition,. 
or  at  any  time  since,  in  the  custody  or  possession  of  the  said 
William  H.  Swift" 

He  nowhere  makes  a  similar  declaration  in  respect  to  the 
documents  and  papers,  an  inapeetipn  of  wbichi  And  th^  privi* 
lege  ol  making  oopiea  of  which,  was  demanded  of  him  by  tho 
relator,  and  the  privilege  of  taking  copies  of  which  was  re- 
fused by  him.  This  will  appear  manifest  froin  the  anawer 
of  Bwift  to  the  petition  filed  in  the  court  below*  He  therein 
aays  that  '^  Uiis  respondent  is  without  *^*  authority  from  eaid 
corporation  to  permit,  and  ie  expressly  prohibited  by  said 
corporation  from  permitting,  the  said  relator  to  mak^  copies 
of  its  books,  papers,  or  instruments  of  writingi  which  m^y 
be  in  his  custody  or  control  as  president  of  said  corporation » 
for  the  purposes  mentioned  in  said  petition,  unless  required 
so  to  do  by  th^  laws  of  the  stivto  of  Connecticut^  under  whioh 
the  said  corporation  exists." 

He  further  says  that  ''to  allour  copies  of  isill  the  instruments^ 
bonds,  contracts,  agreement^^  books,  papers,  or  writings  he^ 
longing  to  the  said  corporatioiii  apd  mentioned  in  said  rela* 
tor's  petition,  to  bo  made  by  the  relator  for  use  and  publiccvtioa 
in  his  said  suit,  would  greatiy  impede,  hinder,  and  obstruct 
the  conduct  of  the  business  of  the  faid  corporation,  and  injure 
and  greatly  damage  tiiQ  interests  of  the  same,  and  of  its  other 
stockholders." 

From  this,  also,  it  appears  that  the  papers  and  documents 
mentioned  in  the  relator's  petition  as  in  the  posqession  of  tho 
said  Swift,  and  the  privilege  of  taking  copies  of  which  was 
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demanded  by  him,  and  lefaaed  by  the  eaid  Swift  al  the  oity 
of  WilmingtOQ,  where  they  were  in  said  Swift's  poeeession, 
weie  not  the  aame  ae  those  required  to  be  kept  in  New  Haven 
by  the  aet  of  the  state  of  Connecticut  under  which  the  Dia- 
mond Match  Company  was  organised»  and  were  not  the  same 
statements  and  books  as  those  nientioned  in  the  relator's 
exhibit  B,  which  Bwift»  in  his  answer,  says  were  not,  at  the 
tkae  of  the  filing  of  the  said  petition,  or  at  any  time  since,  in 
tbe  custody  or  possession  of  the  SAid  William  H.  Swift. 

Wboo  Swift  says  that  "^  the  said  relator  has  been  furnished 
with  atatemsAts  showing  fully  and  accurately  what  were  tho 
net  earnings  of  the  said  corporation  during  the  years  1881  and 
1888|  and  has  been  permitted  by  the  said  corporation  full  and 
free  access  to  all  bookSi  accounts,  bonds,  and  papers  men- 
tioned in  his  petition,  and  to  inspect  the  same  personally  or 
by  his  attorney,"  he  nowhere  denies  that  demand  was  made 
upon  him  by  the  relator  for  permission  to  make  copies  of  the 
booka,  accounts,  bonds,  and  papers,  and  that  such  demand 
waa  Mfwsed  by  him. 

Tho  right  to  make  copies,  and  to  make  abstracts  and  mem- 
oranda, of  docu  mentB,  books,  and  papers,  by  a  stockholder  in 
an  incorporated  company,  is  as  full  and  complete  as  the  right 
ef  inspection  *^  thereot  Ikavid  H.  Richardson,  the  relator, 
a.  resident  of  tbe  state  of  Michigan,  was  and  is  a  stockholder 
of  the  Diamond  Match  Company,  a  corporation  created  under 
tbe  laws  of  the  state  of  Connecticut.  William  H.  Swift,  a 
reeident  of  the  city  of  Wilmington,  in  the  state  of  Delaware, 
was  and  is  a  stockholder  in  the  said  corporation,  and  presi- 
de]^ thereol 

These  was  and  is  no  law  of  the  state  ot  Connecticut  requir- 
ing that  the  president  of  said  corporation  should  he  a  reeident 
ef  tbe  state  of  Connecticut  There  was  and  is  no  law  of  said 
state  requiring  that  tbe  papers  and  documents  mentioned  in 
the  relator's  petition  should  be  kept  in  New  HsTen,  or  in  the 
,  Slate  of  Connecticut.  They  were,  in  fact,  kept  in  the  city  of 
Wilmington,  in  the  state  of  Delaware,  and  in  the  possession 
of  William  H.  Swift,  at  tho  time  of  the  demand  and  refusal 
of  tbe  privilege  of  copying  the  same,  and  are  there  yet  in  the 
same  possession,  so  fhr  as  we  know  from  any  thing  in  this 


Tbe  grounds  upon  which  the  awarding  of  the  mand€miU9 
waa  resisted  in  tiie  conrt  below,  and  upon  which  the  reversal 
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of  the  judgment  below  is  asked  in  this  coart,  are  sufficientlj 
stated  in  the  answer  of  Swift,  and  are  as  follows:    * 

*'And  the  said  William  H.  Swift  further  says  that  the  said 
David  M.  Richardson  and  the  said  Christian  H.  Buhl  and 
Russell*  A.  Alger  are  all  residents  of  the  state  of  Hichigany 
and  the  controversy  and  suit  pending  between  them,  as  appears 
from  the  said  relator's  petition  and  exhibits  filed,  arises  upoa 
a  contract  entered  into  between  them  in  the  said  state  of 
Michigan,  and  which  was  made  with  respect  to  the  laws  of 
the  said  state;  and  the  said  controversy  and  suit  do  not  arise 
upon  any  contract  or  engagement  entered  into  in  the  state  of 
Delaware,  or  with  respect  to  the  laws  thereof;  that  the  said 
controversy  or  suit  is  not  with  or  against  the  said  corporation, 
or  for  the  purpose  of  establishing  or  maintaining  any  right  of 
the  said  relator  as  a  member  of  the  said  corporation,  or  com- 
pelling the  exercise  or  performance,  by  any  oflBcer  thereof,  of 
any  corporate  function  or  duty;  and  thai  the  suit  or  contro- 
versy does  not  arise  out  of,  or  upon,  any  contract  or  engage- 
ment by  or  on  behalf  of  said  corporation,  or  out  of  or  by  reason 
of  any  duty  imposed  by  the  law  upon  said  corporation,  and 
that  the  said  corporation  is  not  a  party  to  said  suit,  or  inter* 
ested  therein,  and  can  in  nowise  '^'^  be  affected  by  its  deter* 
mination;  that  this  respondent  is  without  authority  from  said 
corporation  for  permitting  said  relator  to  make  oopiee  of  any 
of  its  books,  papers,  or  instruments  of  writing,  which  may  be 
in  his  custody  or  control  as  president  of  said  corporation,  for 
the  purposes  mentioned  in  said  petition,  unless  required  so  to 
do  by  the  laws  of  the  state  of  Connecticut,  under  which  the 
said  corporation  exists;  that  to  allow  copies  of  all  the  instru* 
ments^  bonds,  contracts,  agreements,  books,  papers,  or  writ- 
ings belonging  to  the  said  corporation,  and  mentioned  in  said 
relator's  petition,  to  be  made  by  the  relator  for  use  and  pub* 
lication  in  his  said  suit,  would  greatly  impede,  hinder,  and 
obstruct  the  conduct  of  the  business  of  the  said  corporation, 
and  injure  and  greatly  damage  the  interests  of  the  same,  and 
of  its  other  stockholders." 

A  mandamus  may  be  defined  to  be  a  command  issuing  from 
the  superior  court,  directed  to  some  person,  corporation  or 
inferior  court,  within  the  jurisdiction  of  the  superior  court, 
requiring  them  to  do  some  particular  thing  therein  specified 
wliich  by  law  they  are  bound  to  do,  and  which  a  superior 
court  has  previously  determined  or  at  least  supposes  to  b^ 
consonant  to  right  and  justice. 
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It  28  uDDeceMary  for  the  purposes  of  ibis  case  to  trace  the 
origin  and  history  of  the  writ  of  fnandamui.  While  it  is  true 
that  in  England  it  was  originally  what  is  called  a  "  preroga* 
tiTe  writ,''  and  is  there  generally  treated  as  such,  in  this  state, 
and  in  this  country,  it  is  simply  a  writ,  divested  of  all  its  pre- 
rogative features,  for  the  enforcement  of  a  remedy  by  a  per* 
son  having  a  legal  right  against  another  person  withholding 
that  right. 

Prerogative  writs,  as  such,  may  be  said  to  have  no  existence 
in  this  state,  or  in  this  country.  The  writ  of  mandamtis,  and 
the  right  to  it  in  all  cases  to  which  it  is  applicable,  is  as  clearly 
recognized  in  our  jurisprudence  as  any  other  writ  which  may 
be  issued  out  of  the  courts  of  law  to  which  a  party  may  be 
entitled.  A  clear  recognition  of  this  as  settled  law  will  go 
far  to  divest  the  character  of  the  writ  of  much  seeming  mys« 
tery  or  obscurity  of  meaning  with  which  it  has  been  customary 
to  surround  it,  and  will  greatly  simplify  the  issue  involved  in 
this  cause,  which  is  nothing  more  nor  less  in  its  nature  or 
character  than  a  suit  at  law  between  one  person  as  plaintiff 
and  another  as  defendant 

Thus  considered,  the  only  questions  for  us  to  decide  in  this 
'^  case  are:  Has  David  M.  Richardson,  the  plaintiff,  shown 
a  clear  right  against  William  H.  Swift  to  be  permitted  by  him 
to  inspect  and  take  copies  of  the  papers  in  the  petition  men- 
tioned?  Has  he  made  demand,  and  been  refused  the  privi- 
lege of  so  doing  by  said  Swift?  Has  he  any  other  remedy, 
or  is  the  writ  of  mandamui  his  only  specific  remedy  for  the 
enforcement  of  a  clear  right  which  has  been  denied  him? 
Has  he  no  other  adequate  or  specific  legal  remedy  to  compel 
the  inspection,  and  the  right  to  take  copies  of  the  papers  and 
documents  mentioned  in  his  petition?  Has  the  relator  shown 
a  clear  legal  right  to  the  particular  thing  which  he  has  de- 
manded? Has  the  right  been  refused  by  William  H.  Swift? 
Did  Swift  act  wrongfully  and  illegally  in  refusing  the  relat- 
ors' right?  And  is  there  no  other  way  in  which  the  relator 
can  legally  enforce  his  right  except  by  the  writ  of  mandamuat 
These  are  the  questions,  and  the  only  questions,  which  are 
necessary  to  be  decided  by  us. 

The  writ  of  mandamiis  only  issues  where  there  is  a  clear  and 
8|)ecilic  legal  right  to  be  enforced,  or  a  duty  which  ought  to 
be  and  can  be  performed,  and  where  there  is  no  other  specific 
ai!(i  adequate  legal  remedy.  The  right  which  it  is  sought  to 
to  protect  must,  therefore,  be  clearly  established;  and  the 
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writ  is  never  granted  in  doubtful  cases.  The  exercise  of  the 
jurisdiction  to  grant  it  rests,  to  a  considerable  extent,  in 
the  sound  discretion  of  the  court,  subject  always  to  the  well*' 
settled  principles  which  have  been  established  by  the  courts. 

The  test  to  be  applied  in  determining  the  right  to  relief  by 
mandamuB  is  to  inquire  whether  the  party  aggrieved  has  a 
clear  legal  right,  and  whether  he  has  any  other  adequate 
remedy,  since  the  writ  only  belongs  to  those  who  have  legal 
rights  to  enforce,  and  find  themselves  without  an  appropriate 
legal  remedy.  **  In  such  case,"  says  High,  ^*  the  right  to  the 
extraordinary  aid  of  a  mandamus  may  be  regarded,  to  that 
extent,  as  ex  debito  juMtitim.*^  The  relator  must  show,  not 
only  that  he  has  a  clear  legal  right  to  have  the  particular 
thing  in  question  done,  but  also  the  right  to  have  it  done  by 
the  person  against  whom  the  writ  is  sought. 

A  corporator  may  have  a  mandamus  to  compel  the  ensues  of 
corporate  documents  to  allow  him  an  inspection,  and  copies 
of  them,  at  proper  times  and  on  proper  occasions;  he  show* 
ing  clearly  *^*  a  right  on  his  part  to  such  inspection  and 
copies,  and  refusal  on  the  part  of  the  eustos  to  allow  it:  Angell 
and  Ames  on  Corporations,  775,  and  notes  of  authorities  cited ; 
High  on  Extraordinary  Legal  Remedies. 

Indeed,  upon  this  point  the  authorities  are  uniform,  and  I 
shall  not  burden  this  opinion  with  the  citation  and  examina* 
tion  of  the  numerous  authorities  which  have  established  it  as 
settled  law. 

Swift  never  in  his  answer  objects  that  the  corporation,  the 
Diamond  Match  Company,  is  not  a  party  to  the  proceeding. 
He  nowhere  denies  that  he  is  the  eustos  of  the  papers,  docu- 
ments, etc.,  an  inspection  and  copies  of  which  have  been 
demanded  of  him  and  been  refused  by  him.  If  he  was  such 
eiMtos,  it  was  not  necessary^  in  my  opinion,  that  the  corpora- 
tion should  have  been  a  party  to  the  proceedings.  Had  the 
corporation  been  created  by  the  laws  of  this  state  it  would 
not  have  been  a  necessary  party  to  these  proceedings.  ''In* 
deed,"  says  Angell  and  Ames  on  Corporations,  776,  "  it  (man^ 
damui)  lies  to  any  person  who  happens  to  have  the  books  of 
the  corporation  in  his  possession,  and  refuses  to  deliver  them 
up." 

And  High  on  Extraordinary  Legal  Remedies,  section  81, 
says,  which  is  more  pertinent  to  the  point  under  oonsiden^ 
tion: 
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"As  regards  the  pereoa  to  whom  th^  writ  tbould  be  direcledi 
when  an  inspection  of  corporate  records  is  sought,  the  proper 
practice  is  to  address  it  to  the  one  actaally  having  the  <^as« 
tody  of  the  books  and  records,  even  thongh  he  is  merely  a 
ministerial  officer  acting  under  the  direction  of  others,  as  in 
the  case  of  a  bank  cashier  acting  under  a  board  of  directors. 
In  such  case  the  rule  applies  that  the  writ  should  run  to  the 
fmrticnlar  person  who  is  to  perform  the  act  required,  and  the 
cashier  having  charge  of  the  books,  bis  rsfbsal  to  allow  their 
inspection  is  his  individual  act,  and  the  writ  is  therefore  prop* 
erlj  addressed  to  him,  but  there  is  no  impropriety  in  such 
case  in  directing  the  writ  also  to  the  board  of  directors." 

If  the  writ  should  be  addressed  to  the  one  actually  having 
the  books  and  records,  even  though  he  is  merely  a  ministerial 
officer  acting  under  the  direction  of  others,  as  a  cashier  of  a 
bank  acting  under  the  board  of  directors  {People  v.  Throop^ 
12  Wend.  188),  it  would  seem  that  the  corporation  was  not 
only  not  a  necessary  party,  but  should  not  be  a  party  according 
to  such  practice,  although  the  ^^^  addition  of  the  corpora* 
tion,  or  including  it  in  the  rule,  would  not  vitiate  the  proceed* 
ings;  and  the  reason  is  this:  That,  while  the  cu9t6$  would  be 
the  party  U>  whom  the  writ  should  be  addressed,  he  having 
the  books,  papers,  etc.,  in  his  possession,  there  would  be  no 
impropriety  in  allowing  the  corporation,  whose  ngent  the 
cuBtoB  was,  to  answer  the  rule,  and  show  cause,  if  it  could, 
why  its  agent  should  not  be  compelled  by  the  writ  of  man* 
damu$  to  allow  the  inspection  and  copies  of  the  same. 

Taking  this,  theh&for^,  to  be  the  proper  practice  in  cases 
where  the  tuitoi  is  in  possession  of  the  documents  and  paperi, 
an  inspection  and  copies  of  which  are  demanded,  and  in 
cases  where  the  corporation  is  a  domestic  one,  can  there  be 
any  reason  why  the  rule  should  be  different  where  the  corpo- 
ration is  a  foreign  one;  the  eu$toi  being  domiciled  in  this 
state,  and  having  possession  of  the  books,  papers,  and  docu* 
ments  by  authority  of  the  foreign  corporation?  I  can  see 
none.  Swift  in  his  answer  eajs  that  ''the  said  Diamond 
Match  Company  is  h  corporation  created  by  and  existing 
under  th^  laWs  of  the  state  of  Connecticut,  and  is  not  a  coN 
poration  created  by  or  existing  under  any  law  of  the  state  of 
Delaware;  and  that  the  same  is  located  in  the  town  of  New 
Haven,  in  the  state  of  Connecticut,  though  it  does  hold  real 
and  personal  property  in  the  state  of  DeUware,  and  transacia 
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basinesi  incidental  to  its  businoM  within  the  state  of  Con- 
necticut'* 

Now,  if  it  holds  real  and  personal  property  in  the  state  of 
Delaware,  and  transacts  business  incidental  to  its  businesa 
within  the  state  of  Connecticnt,  it  holds  such  property  and 
transacts  such  business  by  the  comity  of  the  state.  Its  presi- 
dent lives  here,  and  is  the  custoB  in  fact  of  the  documents  and 
papers,  an  inspection  of  which,  and  the  privilege  of  taking 
copies  of  which,  the  relator  seeks.  The  corporation  itself 
does  business  here,  not  as  a  corporation  created  by  the  state 
of  Delaware,  but  as  a  foreign  corporation  created  by  the  ItLW 
of  Connecticut. 

What  results  from  this?  That  acting  here  as  a  foreign 
corporation,  and  holding  real  and  personal  property,  and 
doing  business  as  such  within  this  state,  it  submits  or  sulijecta 
itself  to  the  law  of  the  state,  in  the  same  manner  and  to  the 
same  extent,  in  respect  to  such  property  and  business,  as  it 
would  be  bound  to  do  were  it  a  corporation  created  by  the 
state  of  Delaware;  and  it  owes  *^*  obedience  and  subjection 
to  the  mandates  of  its  courts  in  these  respects  as  fully  as  if 
it  were  a  domestic  corporation. 

Was  William  H.  Swift  the  legal  custos  as  well  as  the  eu8l(» 
in  fact  of  the  documents  and  papers,  an  inspection  and 
copies  of  which  the  relator  seeks?  No  act  of  the  legislature 
of  Connecticut,  and  no  by-law  or  rule  of  the  corporation,  haa 
been  produced  showing  that  provision  was  therein  made  for 
the  custody  of  said  books  and  papers.  Nothing  has  been 
shown  us  which  requires  said  documents  and  papers  to  be  kept 
within  the  state  of  Connecticut.  They  have  not  been  shown 
to  have  been  in  the  possession  of  any  other  person  than 
William  H.  Swift  William  H.  Swift  has  for  many  yeara 
resided,  and  still  resides,  in  the  city  of  Wilmington,  in  the 
state  of  Delaware.  He  has,  and  ever  has  had,  the  actual  pos* 
session  and  control  of  the  same,  as  far  as  their  history  has  been 
made  known  to  us.  His  possession  of  them  is  not  to  be  pre- 
sumed unlawful,  but  is,  I  think,  presumed  to  be  lawful. 
Service  of  the  rule  was  made  upon  him,  and  an  answer  to  it 
was  made  by  him.  He  signs  himself  to  said  answer  a» 
William  H.  Swift,  president  of  the  Diamond  Match  Company. 

Now,  suppose  Mn  Richardson,  the  relator,  instead  of  being: 
a  citizen  and  an  inhabitant  of  the  state  of  Michigan,  was  a  citi-^ 
sen  and  inhabitant  of  the  state  of  Delaware,  and  a  stockholder 
in  the  Diamond  Match  Company;  could  any  one  reasunabljr 
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doabt  that  the  courts  of  Delaware  would  be  competent  to 
afford  him  the  relief  he  asks  by  granting  him  the  state's  writ 
of  nuindamuBf  Does  the  fact  that  he  is  a  citizen  and  inhabit- 
ant of  the  state  of  Michigan  affect  his  rights  in  this  respect? 
I  think  not.  Has  he  not  the  same  rights,  as  a  stockholder  in 
the  company  to  the  inspection  and  copies  of  the  books,  papers, 
and  documents  in  the  possession  of  Swift,  who  must  be  pre- 
sumed to  be  the  agent  of  the  directors  of  the  company  in 
respect  to  such  books,  papers,  and  documents,  and  the  custody 
thereof,  and  who  is  in  fact  the  president  of  the  company  as  he 
would  have  were  he  a  citiien  and  an  inhabitant  of  the  state 
of  Delaware?  Has  he  not  the  same  rights  in  respect  thereto, 
in  the  courts  of  Delaware,  as  the  citizen  and  inhabitant  of 
Delaware  would  have? 

Section  2,  article  4,  of  the  constitution,  provides  that  ^  the 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  *^*  of  citizens  in  the  several  states."  Among  the 
rights  secured  is  the  right  to  sue  in  the  courts  of  any  state. 
This  ie  settled  by  judicial  decisions  beyond  legal  controversy. 

It  does  not  matter,  for  the  purpose  of  this  case,  where  the 
said  David  M.  Richardson  and  Christian  H.  Buhl  and  Russell 
A.  Alger  reside,  nor  how  the  controversy  and  suit  pending 
between  them  arises.  The  question  is:  Has  the  relator  shown 
a  clear  right  to  inspect  and  take  copies  of  the  books,  papers, 
and  documents  mentioned  in  his  petition?  It  is  not  material 
who  are  the  parties  to  the  suit  in  Michigan  mentioned  in  the 
respondent's  answer,  nor  out  of  what  it  arises.  The  question 
is:  What  are  the  rights  of  Richardson,  the  relator,  as  against 
Swift,  the  respondent,  in  respect  to  the  papers  and  documents 
of  which  Swift  is  the  legal  custost  It  is  not  in  the  power  of 
the  corporation  to  prohibit  its  president  and  agent  from  obey- 
ing the  mandate  of  the  court  below.  Courts  of  law  are  not 
prohibited  from  exercising  their  rightful  jurisdiction  by  such 
feeble  authority,  nor  will  they  heed  such  impotent  obstruc- 
tions. If  they  have  jurisdiction,  in  all  proper  cases  they  will 
proceed  to  judgment,  and  execute  their  judgments  in  the 
manner  the  law  provides. 

But  the  respondent  says  that  ''to  allow  copies  of  all  the 
instruments,  bonds,  contracts,  agreements,  books,  papers,  or 
writings  belonging  to  said  corporation,  and  mentioned  in  said 
relator's  petition,  to  be  made  by  the  relator  for  use  and  publi- 
cation in  his  said  suit,  would  greatly  impede,  hinder,  and 
obstruct  the  conduct  of  the  business  of  the  said  corporation, 
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and  injure  and  greatly  damage  the  interestd  of  tbe  same,  and 
of  its  other  stookholders.'' 

Why  awarding  the  writ  of  manddmns  in  this  particular  oaeo 
should  be  attended  by  such  consequences  to  the  corporation 
is  not  readily  to  be  perceived.  If  its  transactions  have  been 
fair  and  just  in  all  respects  to  the  members  of  the  corporation 
and  others,  it  is  presumed  that  such  transactions  will  bear  thto 
light  of  inspection  and  criticism  without  impeding,  hindering, 
or  obstructing  the  conduct  of  the  business  of  the  corporation, 
or  injuring  it  in  any  i*espect  whatever;  but  the  right  of  Rich* 
ardson  to  the  relief  he  seeks  depends,  not  Upon  the  oonse* 
quences  that  may  result  to  the  corporation,  but  upon  his 
showing,  to  the  satisfaction  of  the  court,  **^  that  he  is  entitled 
to  the  inspection  and  copies  of  the  papers  mentioned  in  his 
petition. 

It  does  not  follow  that  although  the  court  below  had  the 
right,  and  it  was  its  duty,  to  award  the  writ  of  mandamu9 
against  Swift  under  the  circumstances  of  this  case,  the  power 
of  the  superior  court  in  respect  to  a  foreign  corporation  is 
unlimited,  and  may  be  eicercised  in  respect  to  all  matters  in 
which  foreign  corporations  are  concerned.  '  The  superior 
court,  and  even  the  state  of  Delaware  itself,  cannot  forfeit  the 
charter  of  a  foreign  corporation.  It  cannot  compel  the  elec* 
tion  of  a  stockholder,  nor  prevent  the  removal  of  one.  It 
cannot,  in  general,  intermeddle  with  of  control  the  internal 
concerns  of  a  foreign  corporation.  Its  jurisdiction  in  respect 
to  such  corporations  is  extremely  limited;  but  it  has  power  to 
see  that  the  officers,  agents,  and  servants  of  such  corporations, 
transacting  business  in  this  state,  by  the  comity  of  the  state, 
shall  yield  obedience  to  the  laws  of  the  state. 

I  have  not  made  reference  to  the  fact  that  there  is  an  aoi 
of  the  assembly  of  this  State,  conferring  tbe  right  on  the 
Diamond  Match  Company,  a  corporation  of  the  state  of  Con* 
necticut,  to  hold  real  and  personal  property,  and  to  transact 
its  business,  Within  this  state;  for,  although  the  aot  is  men-» 
tioned  in  the  brief  of  the  respondent's  attorneys,  and  referred 
to  in  the  argument,  it  is  nowhere  stated  in  the  record  sent  up 
to  us  from  the  court  below.  The  ownership  of  the  property 
and  the  transaction  of  the  business  of  a  foreign  corporation, 
is  admitted  by  the  respondent  in  his  answer.  The  obligations 
arising  from  state  comity  are  the  same  AS  those  that  would 
arise  from  such  an  act  of  the  general  assembly,  and  would  be 
80  regarded  by  the  courts  of  law. 
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For  the  reasons  which  I  have  state(},  I  think  that  the  judp 
ment  of  the  court  below  should  be  affirmed,  with  cost*. 

Houston,  J.,  concurred.    

FaoK  the  opinion  of  the  oourt  Jaitioe  Ok>ahb  dlsMntad.    In  hti  disMttt* 
ing  opioimi  he  emphasized  the  fact  that  the  eironmttftnoes  of  the  oMa  were 
novel,  that  the  applicant  for  the  writ  of  mandamm  was  a  oitisen  of  MiehigMi 
And  a  stockholder  in  the  Diamond  Match  Company,  inoorporafeed  exclasively 
under  the  laws  of  ConnSctiont,  hat  holding  property  and  transaoting  part  df 
its  basinesa  in  Delaware.      He  Mid  it  was  a  well-settled  principle  of  law 
that  "a  corporation  can  do  no  acts  either  within  or  without  the  state  which 
creates  it»  except  tneh  as  are  expressly  anthortsed  by  the  law  creating  and 
empowering  it^  or  derired  from  a  true  construction  thereof;  and  the  acta 
mast  be  done  in  the  manuer  and  by  the  oAoers  or  agents  indicated  in 
anch   law" :    Citing  Bank  <^  Augwia  t.  Barl€,  18  Pel  SS7;  RaUroad  T. 
KoonH^  104  U.  8.  11.     The  record,  he  said,  did  not  disclose  that  Swift,  the 
president  of  the  corporation,  was  authorised  by  the  laws  of  Connecticut  to 
^o  the  acts  which  it  was  sought  to  compel  him  to  do,  or  to  hare  the  books 
or  paper*  of  the  corporation  outside  of  the  state  of  Conueoticut  for  the  pur* 
pose  of  allowing  a  stockholder  to  inspect  or  to  take  copies  of  them  in  Delaware 
or  elsewhere;  and  in  the  light  of,  the  considerations  and  the  facts  stated 
upon  the  record,  the  probabilities  were  against,  rather  than  in  faror  of,  the 
epplicant's  right  to  hare  such  inspection  oatside  of  the  state  of  Connecticut, 
and  therefore,  as  the  right  #as  doubtful,  tMndamuB  ootild  not  issue  for  its 
enforcement,     fie  further  maintaiaed  that  the  superior  court  had  not  Juris* 
dtctioii  by  mandcvrnM  orer  k  -foreign  corporation  or  its  oiBcem  or  agenti  to 
enforce  the  performance  of  any  corporate  duty  not  imposed  by  the  laws  of 
the  st^te  of  Delaware.    The  e£Fect  of  the  nniform  current  of  adjudications  ia 
Delaware,  he  Sfttd,  Was  that  "  until  it  shaU  be  modified,  as  in  England,  by 
legfslatire  authority,  maindamu»  is  a  prerogatiTs  writ  in  the  snpervisoral 
seas»-Aa  writ  of  sovereign^,  not  of  royalty,*'  and  that  it  iesnes  by  a  superior 
court,  not  of  eouree,  but  only  in  the  exereise  of  a  sound  judicial  diseretioa, 
and  oan  be  emplc^ed  only  against  inferior  judicial  tribunals,  corporations^ 
and  peteoos  boand  to  the  proper  discharge  of  authority  With  which  they 
haro  bebn  closed  by  law  for  the  pnblte  beuefit,  aad  not  against  persons 
standing  in  a  pritato  relation,  Snd  that  It  espold  be  iiraed  a|;aiast  private 
eotpotatieat"  ovly  ia  the  naoi^  and  by  the  aotllortty  of  the  state  which 
eiteted  the  corporation,  aad  to  whioh  state  is  exdasirely  due  its  obllg atioa 
to  so  exercise  its  powers  and  funotioDs  as  to  promote  primarily  the  pablis 
goed  of  the  people  Of  tbst  stati)  thiit  this  prineiple  is  equally  applicable 
whether  th4  etoekholder  ii  a  resident  er  a  nonresldeal  of  the  sUte  of  the 
domicile  of  the  corporation;  that  the  writ,  in  the  absence  of  statutory  an* 
thority,  could  not  be  authorized  or  issued  as  against  a  foreign  corporation^ 
and  that  as  no  corporate  duty  existed  in  this  state  in  favor  of  a  foreign  cor* 
poratiou,  a  stockholder  could  not  by  mandamtu  in  this  state  compel  the  per- 
formance of  a  corporate  duty  which  was  due  only  in  the  state  in  whioh  the 
corporation  was  organized  and  had  its  existence.     "  A  foreign  corporation, 
having  no  existence  without  the  state  of  its  creation,  neither  it  nor  its  officers, 
fua  officers,  can  be  present  in  Delaware.     Its  agents  are  here  as  individuals 
merely,  and  while  its  property  here  may  be  subject  to  execution  in  satisfao- 
tion  of  contracts  made,  or  torts  done  here  by  its  agents,  neither  the  corporation 
nor  its  agents  are  liable  to  our  mandamtis  to  enforce,  for  the  benefit  of  either 
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a  retidmil  or  amiresid«Bl  of  Dckware,  any  right  ariting  from  its  corporate 
datiet;  for  those  are  obligation!  dne  only  to  the  foreign  etate  which  created  it^ 
andtberefoiA  althoagh  there  maybe  jnriedictlon  over  the  cautot  and  the  rem^ 
for  the  parpoeeo  of  actions  ex  eaiUraetu  and  tx  eUUciOt  there  is  none  over  th* 
corporate  duty,  as  there  must  be  to  warrant  mandaniMi  in  this  state,  eiiher 
at  common  law,  or  nnder  onr  existing  conatitntion  and  legislatinn.  •  •  •   • 
Apply  onr  writ  of  maiKfomitfl  to  a  case  like  the  pending  one.  and  its  distinct- 
ire  eharaoter  and  limitations  will  be  discarded,  and  it  may  then  issue  sis 
well  against  a  priTate  person  or  partnership  as  against  a  pablio  officer  or 
a  oorporation;  and  as  well  to  meddle  with  private  aflBsirs  as  to  sa|>eriuten^ 
the  public  interests.    The  plea  of  supposed  hardship  or  inconveuieuoe  may 
possibly  induce  legislatiTe,  but  not  Judicial,  enactment  in  this  bebalf.     In  its 
use  of  moHdamMU  the  court  of  king's  bench  in  England,  notwithstamlins 
'its  high  and  transcendent'   supervisory  jurisdiction,  kept  strtctly  and 
faithfully  tuper  adeqwu  via»  of  the  common  law  until  a  departure  therefrom 
was  authorised  by  legislative  enactment,  and  the  superior  court  in  this  stata 
should  do  likewise.     To  extend  this  iuTcstigation  further  is  needless.     In 
my  judgment  it  hss  conclusively  demonstrated  that  the  superior  court  in 
Delaware  has  not  jurisdiction  by  mandamm  over  a  private  incorporation  of 
exclnsivel)'  foreign  creation,  its  officers,  or  agents,  to  enforce  the  perfurm- 
ance  of  a  corporate  duty  not  imposed  by  any  statute  of  this  state,  ontil  oar 
legislature  has,  by  further  enactment,  conferred  such  jurisdiction.    In  the 
absence  of  such  legislation,  therefore,  tRe  judgment  of  the  court  below  in 
awnrJing  the  peremptory  writ  wss  erroneous  and  unauthorised.'* 

Maud  AMOS  Liis  to  Compxl  Coubts  ov  I^ivbrior  Jorddigtion  to  do 
thoee  acts  which  appertain  to  their  duty:  Arhenry  v.  Beavets,  6  Tex.  467;  56 
Am.  Dec  791,  and  note;  People  v.  Oraltam,  16  Col.  347;  CUiseiui*  Bamk  v. 
H^e6r«,  44  La.  Ann.  1081.  For  a  definition  of  the  writ  of  mandammi^  see  tha 
extended  note  to  Dane  v.  Derbif,  89  Am.  Dea  728. 

Makdamus  Will  Issub  Onlt  whbk  thbrb  n  a  Glbab  Spboivio  Rian 
to  be  enforced:  Hughee  v.  Commieaionere,  107  N.  O.  598;  PeopU  ▼.  Qeiamda* 
Mr,  137  111.  234;  8taU  r.  Burneide,  33  a  O.  276;  yorik  v.  Trmeieee,  137  111. 
296;  Kanmu  Nat,  Bank  v.  ^osey,  48  Kan.  20;  Mcbile  e(6  i?.  JL  Ca  ▼.  People, 
132  111.  559;  22  Am.  8t  Rep.  55(^  and  note;  PeopU  v.  yoAnsoii,  100  IlL  537; 
89  Am.  Rep.  63.  See  the  extended  notes  to  the  following  oases:  Oiig  ^ 
Pottoin  Piaee  v.  Topeka  J?y.  Co,,  87  Am.  St  Rep.  317;  F^reom  ▼.  Oeurriage 
Co.,  51  Am.  Rep.  798;  end  Dam  v.  Defif$,  89  Am.  Dea  729. 

Mandamus  to  Allow  Stookholdbrb  to  LfiFBOf  Corfobatb  DoomcBim. 
A  stockholder  in  a  private  corporation  may  have  a  mimclamiis  to  compel  the 
prodnotion  of  its  hooks  and  papers  to  enable  him  to  ascertain  and  secnre  his 
rights:  Obrnmomsealrt  v.  PAomfai/fWi  Oa,  105  Fa.  81  111;  61  Am.  Re^  I8i| 
ITMsr  T.  BaUMm.  80  Ala.  483;  Aoto  t.  BmrgmAait  78  WIb.  814. 
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HiGGINS    V.    DOWHWABD. 

(S  HOOROV,  S27.) 

A  GoBTORATiov  B  All  urtifioUl  Mog,  inTwibl«,  intuifibl*,  tmi  «ziatlof 
onlj  in  oontomplatioa  of  law,  sad  poiwwting  only  IhoM  prop«rtiM  whieh 
the  ehartor  of  iU  oroatioa  ooofen  vpon  il^  mihor  ozpreMly  or  at  inoi* 
dratal  to  its  rerjr  exUtenoo. 

A  FsAsciusB  IS  a  oartain  priTil«ge  cooferrad  bj  grant  from  tba  goranuDenl 
and  Taatad  in  indiridnali. 

CbBPomATioirs.— Upov  nn  1>i»oi.imi>ii  ova  Cobpokatioii  by  tba  azptra- 
tioa  of  its  charter  the  debts  dne  to  it  aie  extingaished. 

A  FmaNCHiaa  n  Pbofsbtt,  and  eannot,  wantonly  or  of  whim,  be  taken 
away  -by  a  legislatlTe  aot  and  transferred  to  another. 

ConponATio98.— Thx  Chabtbe  ov  a  Railway  CouoaATioir  n  war  &■- 
rmAZXD  OB  Dbstbotbd,  hoi^  In  Fbahcbub  DiTBariD  by  a  statute 
porporting  to  incorporate  the  purchasers  of  its  railroad  at  a  Jndiotal  sale 
and  Test  them  with  all  the  rights  title,  ioterest^  possession,  claims  and 
demand  at  law  or  in  equity  of,  in,  or  to  snob  railroad  or  its  appurte- 
nances, and  with  all  such  rights,  powen^  immunitiee,  privilegee,  and 
franohiaee  ot  the  corporation  as  whose  property  the  same  was  sold,  if,  in 
laet^  aooh  corporation  poesessed  franohiasa  which  were  not  snbject  to 
anch  sale  nor  affected  thereby. 

CoBPonATioBs — ^NoNUBXB.— The  mere  fact  that  a  corporation  has  been  with* 
oot  officers  or  organization,  and  has  performed  no  corporate  acts  during 
a  number  of  years,  does  not  put  an  end  to  its  franchises,  though  this 
may  be  a  good  ground  for  declaring  them  forfeited  by  judicial  proceed- 
inga. 

CORPOBATIONH.— ThI    CBABTBn  OV  A  GOBPOBATION    DOBS  HOT    EZFZBB  B¥ 

RxAaoif  or  an  Omission  ob  (Commission  or  Acts  on  the  part  of  the 
company  for  declaring  a  forfeiture,  but  such  franchises  continue  in  full 
force  until  the  penalty  of  forfeiture  ia  claimed  by  the  state,  by  and 
through  legal  proceedings  by  which  the  cause  of  forfeiture  io  legally 
declared. 
CoBpoBATioNS.— On  thb  DmsoLUTiON  07  A  Cobfobation  Its  Pbofbbtt 
BnooMn  a  fond  to  be  administered  in  equity  for  the  payment  of  its 
ereditora,  and  afterwards  for  distribution  among  its  stockholders. 

BaILWAT    COBPOBAnONS—JUDOMBNT   NOT   InOLVDBD    IN    A   MOBTnAGB.— 

Under  a  power  to  mortgage  its  estate^  real  and  personal,  a  railway  cor* 
poration  cannot,  by  mortgaging  the  road  with  all  rights^  privUegse, 
immunities,  and  franchises,  mortgage  a  judgment  in  its  faror,  nor  can 
n  judicial  sale  under  such  mortgage  transfer  a  judgment  existing  in  faror 
of  the  corporation. 

RuLS  to  Bet  aside  a  sale  made  under  9i  fieri  facia$  isBued 
upon  a  judgment  recovered  in  favor  of  the  Wilmington  and 
Reading  Railroad  Company.  About  three  yeani  after  the 
entry  of  such  judgment  that  company  had  made  a  mortgage 
or  trust  deed,  and  it  was  claimed  that  the  judgment  had 
passed  by  reason  of  such  sale  under  such  mortgage,  or  under 
a  subsequent  act  of  the  legislature  incorporating  the  purchaser 
at  the  mortgage  sale  under  the  corporate  name  of  the  Wil- 
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mington  and  Northern  Railroad  Company,  and  veated  the 
latter  corporation  with  all  the  rigbta,  powers,  immunities, 
privilegee,  and  franchisea  of  the  corporation  in  whose  favor 
the  judgment  was  recovered.  The  superior  court  granted  the 
rule,  and  set  aside  the  execution  sale  made  under  the  judg* 
ment  in  question. 

Anthony  H%ggin»^  for  the  plaintiff. 

Charlf9  B.  Itor^f  Qeorg$  H.  Bat$$^  and  ^icsitn  ^aTringU)fn^ 
for  the  defendant. 

*^®  Saulsbury,  C.  *'A  corporation  is  an  artificial  being, 
invisible,  intangible,  and  existing  only  in  contemplation  of 
law.  Being  the  mere  creature  of  .law,  it  possesses  only  those 
properties  which  the  charter  of  its  creation  confers  upon  it, 
either  expressly  or  as  incidental  to  its  very  existence.  These 
are  such  as  are  supposed  best  calculated  to  effect  the  object 
fbr  which  it  was  created.  Among  the  moat  important  are 
immortality  and,  if  the  expression  may  be  allowed,  individu- 
ality; properties  by  which  a  perpetual  succession  of  many 
persons  are  considered  as  the  same,  and  mgy  act  as  the  single, 
individual.  They  enable  a  corporation  to  manage  its  own 
affairs,  and  to  hold  property  without  the  perplexing  intricacies, 
the  hazardous  and  endless  necessity  of  perpetual  conveyance 
for  the  purpose  of  transmitting  it  ifrom  hand  to  hi^nd.  It  is 
ohiefiy  for  the  purpose  of  clothing  bodies  of  men  in  sueceaeion 
with  these  qualities  and  capacities  that  corporations  were 
invented  and  are  in  use":  Chief  Justice  MarshalPs  opinion  in 
the  Q9M  ot  Dartmouth  College  v.  Woodward^  4  Wheat  626.  A 
franchise  is  a  certain  privilege  conferred  by  grant  from  the  gov- 
ernment and  vested  in  individuals.  Corporations  or  bodies  pol* 
itic  are  thQ  most  usual  franchises  known  to  our  law:  Bouviers 
Law  Dictionary,  545.  By  section  17|article  3,  of  the  constitution 
of  this  state,  it  is  declared  that  ''no  act  of  incorporation,  except 
for  the  renewal  of  existing  corporations,  shall  be  hereafter  en- 
acted without  the  concurrence  of  two-thirds  of  each  branch  of 
the  legislature,  and  without  a  reserved  power  of  revocation  by 
the  legislature;  and  no  aot  of  Incorporation  whieh  may  be  here- 
after *^*  enacted  shall  continue  in  force  for  a  longer  period 
than  twenty  years  without  the  re-enactment  of  the  legislature, 
unless  it  be  an  incorporation  for  public  improvement."  The 
Wilmington  and  Beading  Railroad  Company  was  a  private 
corporation  for  public  improvement,  and  therefore  its  exist* 
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MMse  was  not  limited  to  the  period  of  twenty  years  under  tliis 
piO¥ision  of  the  constitution.  There  was  no  time  fixed  by 
poaitiTe  provision  in  tlie  charter  of  the  Wilmington  and 
Reading  Railroad  Company  when  the  corponition  should 
oeaae  to  exist  Had  there  been,  the  corporation,  in  the 
absence  of  a  renewal  of  its  charter  before  that  period,  would 
have  become  dissolved  without  either  a  representative  or  the 
posaibility  of  one,  as  no  provision  is  made  by  our  laws  for  a 
representative  in  such  a  case;  and  at  the  instant  of  its  disso- 
lution the  debts  due  to  it  would  have  become  extinguished, 
not  the  right  to  or  the  remedy  for  the  debts  suspended  merely, 
but  the  debt  itself  annihilated:  Commsrdal  Bank  v.  Loehwood't 
Admr.^  2  Harr.  (Del.)  li.  A  judgment,  being  No.  181  to  the 
Noveniber  term,  1869,  was  recovered  by  the  Wilmington  and 
Reading  Railroad  Company,  a  corporation  then  existing  under 
the  laws  of  Delaware  and  Pennsylvania,  against  the  defend- 
ants. A  fieri  faeioi  was  issued,  being  No.  224  to  the  November 
term,  1870^  on  this  judgment,  and  levy  made  on  goods  and 
ehattelfl.  Subsequent  executions  were  issued  on  this  judg- 
ment,  the  last  being  an  oJios  vendUioni  expona»f  No.  92,  to 
September  term,  1887.  On  May  29, 1886,  the  judgment  was 
marked  for  the  use  of  the  Wilmington  and  Northern  Railroad 
Company,  by  the  direction  of  the  attorney  of  the  plaintiff, 
and  the  judgment  was  afterwards,  on  June  12,  1886,  marked 
for  the  use  of  John  C.  Higgins,  by  direction  of  the  president 
of  the  Wilmington  and  Northern  Railroad  Company.  Tlie 
defendants  allege  that  at  or  about  the  year  1877  the  Wil- 
mington and  Reading  Railroad  Company  bad  ceased  to  have 
any  legal  existence  as  a  corporation,  or  any  right  to  perform 
or  do  any  act  whatever,  and  that  the  said  judgment  which 
had  been  recovered  by  it  became  void,  and  of  no  effect. 

The  sixth  reason  assigned  for  setting  aside  the  sheriff's 
sale  ia  *^  that  the  transfers  or  assignments  alleged  to  have 
been  made  by  indorsements  on  the  record,  and  by  and 
through  which  the  said  John  C.  Higglna  olaima  title  thereto, 
were  illegal,  unauthorised,  and  void,  and  ineffectual  to  vest 
ia  said  John  G,  Higgins  any  right  or  title  whatever.  This 
reason,  so  far  as  it  relates  to  the  authority  of  the  attorney 
directing  the  judgment  to  be  marked  to  the  use  of  the  Wil- 
mington and  Northern  Railroad  Company,  is  not  before  us, 
exceptions  thereto  having,  for  the  eake  of  expediting  the  hear- 
ing of  the  questions  reserved,  been  abandoned;  so  that  the 
real  and  ooly  question  before  os  ia,  Wa#  the  Wiiuiington  and 
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Reading  Railroad  Company  dissolved  by  the  act  in  relatioD 
tliereto  passed  February  22, 18777  or,  in  other  words^  Did  the 
legislature,  by  passing  that  act,  revoke-  the  charter  of  the 
Wilmington  and  Reading  Railroad  Company?  On  the  3d  of 
March,  1868,  the  Wilmington  and  Reading  Railroad  Com- 
pany executed  a  mortgage  upon  its  road,  etc.,  for  the  pay- 
ment of  money.  A  suit  was  afterwards  instituted  in  the 
United  States  circuit  court  for  the  foreclosure  of  this  mort- 
gage. The  final  decree  in  the  case  was  made  April  25,  1876, 
directing  the  sale  by  the  trustees  of  the  railroad  and  property. 
The  sale  was  made  under  the  decree  November  4, 1876.  The 
deed  made  by  the  trustees  to  the  purchasers  conveyed  *Hhe 
railroad  of  the  Wilmington  and  Reading  Railroad  Company, 
extending  from  a  point  on  the  Philadelphia  and  Reading  rail- 
road, at  or  near  Birdsboro,  in  the  county  of  Berks,  state  of 
Pennsylvania,  to  the  city  of  Wilmington,  in  the  state  of 
Delaware,  with  all  the  rights,  privileges,  immunities,  and 
franchises  of  the  said  Wilmington  and  Reading  Railroad 
Company,  under  any  and  all  grants  of  the  state  of  Penn- 
sylvania, but  exclusive  of  the  franchises  granted  by  the 
state  of  Delaware."  These  franchises  granted  by  the  stato 
of  Delaware  were  not  included  in  the  mortgage,  for  which 
foreclosure  was  decreed,  and  of  course  were  not  included,  but 
excluded,  by  the  decree  of  foreclosure.  They  were  not  sold 
by  the  trustees  to  the  purchasers  of  said  road.  Of  course, 
therefore,  the  purchasers  of  said  Wilmington  and  Reading 
railroad  did  not  by  such  sale  become  entitled  to  said  franchisee 
'^'  granted  by  the  state  of  Delaware.  On  the  22d  of  Febru- 
ary, 1877,  the  legislature  of  Delaware  passed  an  act  to  incor- 
porate the  purchasers  of  the  Wilmington  and  Reading  railroad. 
This  act,  after  reciting  in  its  preamble  that  the  railroad  of  the 
Wilmington  and  Reading  Railroad  Company,  with  its  appur- 
tenances, was  sold  in  pursuance  of  a  mortgage  executed  by 
said  company  under  authority  of  laws  of  this  state,  and  that 
it  was  necessary  to  the  proper  enjoyment  of  the  rights  ac- 
quired by  said  sale  that  the  purchaser  should  be  incorporated 
with  authority  to  consolidate  with  any  company  organised 
or  to  be  organized  under  the  laws  of  the  state  of  Penn- 
sylvania, operating  such  portion  of  the  road  so  sold  as  is 
situated  within  the  state  of  Pennsylvania,  incorporated  the 
persons  purchasing  the  said  Wilmington  and  Reading  rail- 
road, under  a  decree  of  the  circuit  coart  of  the  United 
States  for  the  eastern  district  of  Pennsylvania,  a  body  poll- 


Jane,  1888.]  Hiooms  «.  Downward.  146 

tic  and  corporate,  by  the  name  of  the  '^  Wilmington  and 
Northern  Railroad  Company/'  By  this  act  the  company 
were  Tested  with  all  the  right,  title,  interest,  property,  pos- 
session, claim,  and  demand  at  law  or  in  equity  of,  in,  and 
to  such  railroad,  to  wit,  the  railroad  of  the  Wilmington  and 
Beading  Railroad  Company,  with  its  appurtenances,  and  with 
all  the  rights,  powers,  immunities,  privileges,  and  franchises 
of  the  corporation  as  whose  property  the  same  was  sold,  and 
which  may  have  heen  granted  thereto  or  conferred  thereupon 
by  any  act  or  acts  of  assembly  whatsoever  in  force  at  time  of 
SQch  sale.  These  franchises,  granted  by  the  state  of  Dela- 
ware, not  being  included  in  the  mortgage  executed  by  the 
Wilmington  and  Reading  Railroad  Company,  and  conse* 
quently  not  sold  under  the  decree  of  foreclosure  thereof  made 
by  the  circuit  court  of  the  United  States  for  the  eastern  die* 
trict  of  Pennsylvania;  the  purchasers  at  such  sale  acquired 
no  title  thereto,  and  no  property  therein.  If  they  acquired 
any  such  title  or  property,  it  could  only  have  been  under  and 
by  virtue  of  the  act  to  incorporate  the  purchasers  of  the  Wil- 
mington and  Reading  railroad,  before  referred  to.  This  act 
purported  to  vest  such  purchasers,  among  other  things,  *^^ 
with  the  privileges  and  franchises  of  the  corporation  as  whose 
property  the  same  was  sold,  and  which  may  have  been 
granted  thereto  or  conferred  thereupon  by  any  act  or  acts  of 
assembly  whatever  in  force  at  time  of  such  sale. 

The  condition  of  a  corporation  whose  charter  has  expired 
is  not  the  same  as  that  of  a  corporation  which  has  failed  to 
^lect  its  officers,  and,  as  the  consequence  of  that  failure,  is 
rendered  inactive.  The  life  of  the  one  is  out  of  it  by  its  own 
constitution,  and  not  from  a  failure  to  do  what  its  charter 
enabled  them  to  do,  to  give  them  active  being;  the  other  was 
entitled  by  its  charter  to  a  continued  active  life,  but  it  has 
failed  to  continue  that  activity  by  the  election  of  its  neces* 
sary  officers.  Its  active  powers,  but  not  its  being,  are  gone. 
The  one  is  dead,  the  other  is  dormant.  The  principles  of  law 
which  apply  to  the  rights  of  a  corporation  thus  dormant  or 
disabled  are  not  the  same  as  those  which  are  applicable  to 
the  rights  of  a  corporation  which  is  dissolved,  or  civilly  dead. 
In  the  former  case,  debts  due  are  extinguished;  not  so  in  the 
latter  case.  No  judgment  of  ouster  or  other  similar  judg* 
ment,  or  judgment  of  like  effect,  has  ever  been  judicially 
declared  against  the  Wilmington  and  Reading  railroad.  The 
act  to  incorporate  the  purchasers  of  the  Wilmington  and 
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Reading  railroad  did  not,  in  express  terms,  revoke  the  char- 
ter of  the  Wilmington  and  Reading  railroad,  nor  necessarily 
deprive  the  latter  of  its  franchises  granted  by  the  acts  of 
assembly  of  the  state  of  Delaware.  The  Wilmington  and 
Reading  railroad  had  never  forfeited  its  charter  as  judicially 
ascertained  by  any  judgment  of  a  court  of  law;  and  even  the 
former  act  did  not  so  declare.  A  franchise  is  property,  and 
it  cannot  wantonly  or  of  whim  be  taken  away  by  s  legislative 
act,  and  transferred  to  another.  The  act  of  February  22, 
1877,  mniit  receive  a  reasonable  interpretation.  It  must  be 
interpreted  to  mean  that  which  the  legislature  of  the  state  of 
Delaware  had  a  right  to  do,  and  not  that  which  the  legisia- 
tore  had  not  a  right  to  do.  The  rights,  powers,  immunities, 
privileges,  and  franchises  conferred  by  the  legislature  on  the 
purchasers  of  the  Wilmington  and  Reading  *^*  railroad 
must  be  interpreted  to  be  such  rights,  powers,  immunities, 
privileges,  and  franchises  as  those  conferred  by  the  legislature 
on  the  Wilmington  and  Reading  railroad  by  any  act  or  acts 
of  the  general  assembly  which  the  Delaware  legislature  had 
the  right  to  confer,  and  to  vest  the  same  in  said  purchasers, 
because  the  legislature  had  the  right  to  make  such  a  grant; 
but  the  legislature  had  no  authority  to  take  from  the  Wil- 
mington and  Reading  railroad  rights,  powers,  immunities, 
privileges,  and  franchises,  the  same  never  having  been  judi- 
cially declared  forfeited,  nor  revoked  constitutionally  by  legis- 
lative authority.  If  the  legislature  had  revoked  the  charter 
of  the  Wilmington  and  Reading  railroad  it  could  have  granted 
rights,  powers,  immunities,  privileges,  and  franchises  of  tha 
same  nature  and  kind  as  those  which  the  Wilmington  and 
Reading  railroad  had  theretofore  possessed,  but  not  the  same 
identical  rights,  powers,  immunities,  privileges,  and  fran- 
chises, because,  the  charter  being  revoked,  it  would  follow 
that  the  rights,  powers,  immunities,  privileges,  and  franchises 
ceased  and  determined,  and  were  not  the  subjects  of  transfer- 
ence to  another  company  by  legislative  grant  The  words 
'*  of  the  corporation  as  whose  property  the  same  was  sold,  and 
which  may  have  been  granted  thereto  or  conferred  thereupon 
by  any  act  or  acts  of  assembly  whatsoever  in  forpe  at  the 
time  of  such  sale,"  must  be  interpreted  as  having  relation  to 
what  was  sold,  and  not  to  that  which  was  not  sold,  and  could 
not  have  been  legally  sold  under  the  said  decree  of  foreclos- 
ure.   According  to  this  interpretation,  the  words  used  would 
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h&TO  force  and  effect.    A  contrary  interpretation  would  ren- 
der ttie  words  of  the  act  of  assembly  inoperative  and  yoid. 

It  appears  from  the  case  stated  that  the  judgment  in  respect 
to  which  controversy  exists  in  this  case  was,  on  Hay  29, 1886, 
marked  for  the  nse  of  the  Wilmington  and  Northern  Railroad 
Company  by  Victor  Da  Pont,  attorney  for  plaintiff,  and  on 
Jane  12,  1386,  for  the  ase  of  John  C.  Higgins,  by  direction  of 
H.  A.  Da  Pont,  president  of  the  Wilmington  ;.  id  Northern 
Railroad  Company.  It  also  appears  in  .like  manner  that 
there  had  been  no  meeting  of  the  '^*  stockholders  of  the 
Wilmington  and  Reading  Railroad  Company  after  the  sale 
tiiereof  ander  the  decree  of  foreclosare  aforesaid.  If  these 
facta  be  so,  the  Wilmington  and  Reading  railroad  as  a  cor* 
poration  was  not  dead,  nor  the  debts  due  it  extinguished,  so 
fiar,  at  least,  as  it  existed  under  the  laws  of  the  state  of  Dela- 
ware. In  this  respect  it  was  only  dormant;  capable  of  being 
revived,  but  incapable  of  action  without  such  revival.  Its 
life  or  death  rested  with  the  legislature.  The  views  above 
expressed  in  reference  to  extinct  and  dormant  corporations 
are  in  accordance  to  the  opinion  of  the  court  in  the  case  of 
Commercial  Bank  v.  Locjnoood^i  Admr.,  2  Harr.  (Del.)  14. 
*' There  is,"  says  Horawetz  (Private  Corporations,  sees.  1002, 
1003),  *'a  broad  and  fundamental  distinction  between  the 
dissolution  of  the  corporation  and  the  loss  of  its  franchise  or 
legal  right  to  exist.  Much  confusion  may  be  avoided,"  he 
says,  ^*by  bearing  in  mind  this  distinction."  Again,  he  says: 
''If  the  charter  of  a  corporation  limits  its  existence  to  a 
definite  period  of  time,  the  franchise  or  right  to  exist  would 
expire  at  the  time  limited."  Again:  ^'The  franchise  to  exist 
and  carry  on  business  as  a  corporation  continues  indefinitely 
unless  the  time  of  its  duration  is  expressly  limited  in  the 
grant"  If  the  corporation  should  be  guilty  of  any  wrongful 
act,  or  neglect  of  duty,  which  would  give  the  state  a  right  to 
declare  the  franchise  forfeited,  the  franchise  would  never* 
theless  continue  until  the  forfeiture  has  been  claimed  and 
enforced  by  the  state  through  the  proper  legal  proceedings. 
The  commission  of  a  wrongful  act  or  neglect  of  duty  by  a 
corporation  would  evidently  not  per  te  put  an  end  to  the 
actual  existence  of  the  corporate  association.  After  a  long* 
continued  nonuser  it  may  be  presumed  that  a  corporation  has 
sorrendered  its  franchises  to  the  state;  but  the  mere  fact  that 
a  corporation  has  been  without  officers  or  organization,  and 
has  performed  no  corporate  acts  during  a  number  of  years, 
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does  not  put  an  end  to  ita  franchises,  although  this  may  be  a 
good  ground  for  declaring  them  forff'ited  by  judicial  proceed- 
ings. The  charter  of  a  corporation  does  not  expire  by  reason 
of  the  omission  or  commission  of  acts  on  the  part  of  the  com- 
pany for  declaring  a  forfeiture;  ^^  but  the  franchises  con* 
tinue  in  full  force  until  the  penalty  of  forfeiture  is  claimed  by 
the  state  granting  the  franchise,  and  this  can  be  done  only 
through  a  legal  proceeding  by  which  the  cause  of  forfeiture  is 
judicially  ascertained,  and  not  in  a  purely  collateral  proceed- 
ing. Says  Pierce  (American  Railroad  Law,  11):  '^The  non- 
use  or  misuse  of  its  franchises  by  a  corporation,  or  its  breach 
of  the  conditions  on  which  its  duration  is  by  the  law  of  its 
creation  made  to  depend,  is  a  cause  of  forfeiture.  Such 
defaults^  however,  do  not  of  themselves  work  a  forfeiture,  but 
they  take  effect  only  when  judicially  determined  in  a  direct 
proceeding  instituted  for  the  purpose.  A  nonuser  or  misuser 
is  a  ground  of  forfeiture,  although  not  expressly  declared  to 
be  such  by  statute."  The  same  writer  says:  *^A  cause  of  for* 
feiture  which  has  not  been  judicially  declared  in  a  direct  pro- 
ceeding cannot  be  taken  advantage  of  collaterally."  The 
legal  modes  of  proceeding  against  a  corporation  for  usurpa- 
tion— nonuser  or  misuser  of  a  franchise — ^is  zcire  facias^  or  an 
information  in  the  nature  of  a  quo  voarranio;  each  prosecuted 
at  the  instance  and  on  behalf  of  the  state. 

What  becomes  of  the  corporate  property  of  a  corporation  in 
the  event  of  its  dissolution?  The  court  in  the  case  of  Comr 
mercial  Bank  v.  LocJcwood^s  ^cfmrt.,  2  Harr.  (Del.)  14,  before 
referred  to,  say  that  on  the  dissolution  of  a  corporation  as  by 
the  expiration  of  the  period  of  its  charter,  its  real  estate 
reverts  to  the  grantor,  its  personal  estate  to  the  people,  and 
the  debts  due  to  it  are  extinguished.  This  is  doubtless  so  at 
the  common  law,  and  in  a  proceeding  at  law  as  a  $cirefaci(U 
on  a  judgment;  but  the  more  modem  doctrine  upon  this  sub- 
ject seems  to  be  that  the  capital  of  a  corporation  becomes 
upon  its  dissolution  a  fund  to  be  administered  in  equity  for 
the  payment  of  its  creditors,  and  afterwards  for  distribution 
among  its  stockholders.  The  creditors  have  a  lien  on  the 
assets,  and  may  follow  them  into  the  hands  of  stockholders 
and  persons  who  are  indebted  to  the  corporation.  The  rights 
of  stockholders  in  the  assets  are  subordinate  to  those  of  credit* 
ors:  See  Pierce  on  American  Railroad  Law,  13,  and  authori* 
ties  cited.  In  my  opinion,  when  the  constitution  of  this  state 
speaks  of  the  reserved  ^^^  power  of  revocation  of  a  corpora- 
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lion  hv  the  legislature,  it  meane  an  express  revocation  by  the 
legislature,  and  not  otherwise. 

It  will  be  seen  from  what  I  have  already  said  that  the 
judgment  set  forth  in  the  case  stated,  being  No.  181,  to  the 
November  terra,  1869,  of  the  superior  court,  whether  it  be 
a  valid  and  subsisting  judgment  or  not,  did  not  pass  to  tlie 
Wilmington  and  Northern  Railroad  Company  by  virtue  of 
the  acta  of  assembly,  mortgage  foreclosure  procpctT  ig,  nale 
and  conveyance  recited  in  the  case  stated,  so  as  to  givt^  the 
said  Wilmington  and  Northern  Railroad  Company  the  right 
to  enforce  said  judgment  by  execution  issued  against  the 
defendants,  and  that  John  C.  Higgins,  who  claims  to  be  the 
assignee  of  said  company  to  said  judgment,  has  not  the  right 
to  enforce  said  judgment  against  the  defendants. 

CoMBGYS,  C.  J.,  concurring.  The  questions  which  the  case 
stated,  as  amended,  presents  for  our  opinion  are  thus  expressed 
in  the  record  from  the  superior  court  for  New  Castle  county: 

1.  Whether  the  judgment  set  forth  in  the  case  stated,  being 
No.  181,  to  the  November  term,  1869,  of  the  said  superior 
court,  is  a  valid  and  subsisting  judgment 

2.  If  the  said  judgment  is  a  valid  and  subsisting  judgment, 
did  the  title  to  the  same  pass  to  the  Wilmington  and  North- 
ern Railroad  Company  by  virtue  of  the  acts  of  assembly, 
mortgage,  foreclosure  proceeding,  sale,  and  conveyances  recited 
in  the  case  stated,  so  as  to  give  the  said  Wilmington  and 
Northern  Railroad  Company  the  right  to  enforce  said  judg- 
ment by  execution  issued  against  the  defendant 

Although  by  the  twentieth  section  of  the  charter  of  the  Wil- 
mington and  Brandy  wine  Railroad  Company  (12  Del.  Laws, 
142),  power  was  given  it  from  time  to  time  to  borrow  money 
for  corporate  purposes  and  to  execute  mortgages  of  all  its 
estate,  real  and  personal,  and  to  issue  bonds  to  secure  the  pay* 
ment  of  the  same";  and  '^*  by  the  third  section  of  the 
act  consolidating  that  company  with  the  Pennsylvania  Com. 
pany,  making  one  company,  and  incorporating  it  as  the 
Wilmington  and  Reading  Railroad  Company,  it  is  pro- 
vided that,  by  the  consolidation  and  merger  of  the  com- 
panies, they  shall  be  one  corporation  possessing  within  this 
state  all  the  rights,  privileges,  and  franchises,  and  subject 
to  all  the  restrictions,  liabilities,  and  duties  of  such  cor- 
porations, cornpanieR,  or  railroads  consolidated  or  merged," 
yet   the   sixth   and   last   section  of    such    charter   restricts 
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the  subject  of  mortgage  to  real  estate  of  Buch  consolidated 
company  and  like  as  such  features  in  legislative  acta  are  con- 
sidered, may  be  taken  to  control  the  prior  general  provision. 
This  seems  to  be  the  law  as  given  at  the  close  of  page  658  of 
Dwarris  on  Statutes:  9  Law  Library*  But  whether  that  be 
correct  or  not,  the  general  power  in  the  charters  of  the  com- 
ponents of  the  consolidated  corporations  could  not  properly 
be  held  in  this  state  to  include  debts  or  choses  ii  action 
under  the  term  "personal  estate";  which  here  has  been  con- 
sidered, in  its  ordinary  acceptation  or  meaning,  to  apply  to 
corporeal  personal  property — that  is,  movable  goods,  or  those 
chattels  which  a  sheriff  can  levy  upon  with  a  fieri  facias^ 
which  he  can  impound,  and  which  he  can  sell  and  deliver  to 
a  purchaser:  certainly  a  debt  cannot  be  levied  on  with  a  fieri 
facicLS.  Although  a  corporate  franchise  of  toll  may  be  subject 
to  seizure  by  execution,  yet  this  is  a  special  provision  of  the 
statutory  law  of  corporations,  and  d^es  not  affect  the  rule  in 
any  other  respect.  The  decree  of  the  circuit  court  of  the 
United  States  in  the  suit  against  the  trustees  in  the  mortgage 
of  the  Wilmington  and  Reading  Railroad  Company  to  com« 
pel  a  sale  of  the  mortgaged  property  expressly  excepted  from 
its  operation  the  Delaware  franchise  as  not  included  in  any 
power  to  mortgage  given  by  the  state.  This  favors  the  view 
that,  by  the  eighth  section  of  the  consolidation  act  before 
quoted,  nothing  but  real  estate  could  be  mortgaged  under 
Delaware  authority.  That  section  is  in  these  words:  ''And 
that  the  said  corporation  may,  from  time  to  time,  borrow 
money  for  corporate  purposes  and  uses,  and  execute  mortgages 
*'^  on  all  or  part  of  their  real  estate,  and  issue  bonds  to 
secure  the  payment  of  the  same.'' 

The  only  clause  or  provision,  therefore,  as  appears  to  be 
the  reasonable  view  to  take,  which  clothed  the  Delaware  and 
Reading  Railroad  Company  (the  consolidated  company 
which  made  the  mortg<ige)  with  power  to  bind  itself  by  mort^ 
gage  is  that  just  quoted  from  its  own  charter.  Whatever  the 
mortgage  could  include  under  that  power  was  mortgaged  to 
trustees,  and  nothing  more. 

It  is  not  simply  a  question  of  intention,  where  courts,  deal- 
ing with  transactions  between  man  and  man,  will  look  beyond 
their  mere  letter,  if  the  rules  of  law  will  allow  them  to  do  so 
to  reach  their  true  purpose  (their  being  no  question  of  vires); 
but  one  only  to  be  settled  by  language,  taken  in  its  obvious 
sense,  when  found  in  legislative  acts.     And  no  difliculty  of 
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interpretation,  with  respect  to  them,  where  they  concern  the 
powers  conferred  upon  corporate  bodies  to  borrow  money,  can 
arise,  when  there  is  constantly  kept  in  view  the  fact  that  cor- 
porations have  no  inherent  power,  as  such^  to  borrow  money 
at  alL  They  are  supposed  to  be  capable,  out  of  the  proceeds 
of  the  sales  of  their  shares  to  subscribers,  to  provide  them- 
selves with  all  money  necessary  to  promote  the  object  of  their 
creation.  Hence  it  is  that  power  to  borrow  money  t  .\d  secure 
the  payment  of  it  is  made  an  express  provision  of  such 
charters  as  create  railroad  companies  and  other  trade  cor- 
porations. 

It  being  a  rule  of  law,  with  respect  to  corporate  bodies 
generally,  that  they  have  no  powers  but  such  as  are  granted 
to  them  expressly,  or  are  necessarily  implied  as  concomitants 
of  the  granted  powers,  I  find  nothing  in  that  part  of  section  6 
(above  quoted)  of  the  consolidation  act,  which  would  justify 
us  in  holding  that  any  thing  was  intended  to  be  made  the 
subject  of  mortgage  by  the  Wilmington  and  Reading  Rail- 
road Company  but  its  real  estate — its  lands,  tenements,  and 
hereditaments. 

This  general  view  of  the  virei  of  corporations  was  in  the 
mind  of  the  circuit  court  of  the  United  States,  no  doubt, 
when  it  excluded  *'^  from  the  operation  of  the  decree  the 
franchises  granted  by  the  state  of  Delaware.  It  is  not  pre* 
tended  that  they  were  sold.  The  roadbed  and  all  upon  it 
went  by  the  sale;  that  is,  the  right  (whatever  it  was)  of  the 
Wilmington  and  Reading  Railroad  Company  to  the  land  of 
its  highway,  and  every  thing  upon  or  attached  to  it  as  part  of 
the  freehold  passed  to  the  purchasers  under  the  foreclosure 
sale,  but  nothing  else  under  the  authority  of  the  Delaware 
act;  for  the  decree  could  not  operate  in  Delaware  to  subject 
to  sale  any  property  of  its  creation,  or  within  its  jurisdiction 
exclusively,  but  that  authorized  to  be  mortgaged  by  the  act 
of  February  7|  1866,  viz:  real  estate.  Neither  a  franchise, 
nor  a  chose  in  action,  or  any  purely  incorporeal  right,  depend- 
ing for  its  existence  upon  Delaware  law,  could  be  the  subject 
of  a  mortgage,  confined  by  the  terms  of  the.  power  to  make 
the  instrument,  to  real  estate.  In  this  view  the  purchasers 
of  the  property  of  the  Wilmington  and  Reading  Railroad 
Company  sold  under  the  decree  of  the  circuit  court  aforesaid 
did  not  take  the  judgment  against  the  Downwards.  As  there 
was  no  power  by  the  act  of  1866  to  mortgnge,  or  pledge,  that 
judgment,  it  could  not  be  a  subject  of  the  mortgage  sale; 
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therefore  it  remained,  as  before  the  sale,  a  judgment  belong- 
ing to   the  Wilmington  and   Reading  Railroad   Company. 
Now  what  was  the  effect  of  the  aale,  under  the  decree  of  the 
circuit  court,  upon  the  property  of  the  Wilmington  and  Read- 
ing Railroad  Company  within  this  state?    That  question  I 
have  already  answered  by  stating  that  it  did  not  touch  the 
franchises  of  the  company,  nor  a  chose  in  action  or  any 
purely  incorporeal  right  depending  for  its  existence  upon  the 
law  of  this  state.    The  argument  of  the  learned  counsel  for 
the  defendants  raised  no  contention  to  the  contrary  of  this; 
but  they  do  insist  that  the  effect  of  the  sale  was  a  virtual 
annulment  of  that  company's  legal  entity,  and  that  the  act 
incorporating  the  purchasers  under  the  sale  made  by  said 
decree  operated  its  entire  extinction.    In  other  words,  they 
claim  that,  at  the  time  of  the  transfer  of  the  Downward  judg- 
ment  to  the  Wilmington  and  Northern  Railroad  Company 
(the  new  corporation)  there  was  not  in  existence,  *'*  for  any 
purpose,  the  Wilmington  and  Reading  Railroad  Company  in 
whose  behalf  it  was  recovered;  and,  therefore,  there  could  be 
no  authority  given  to,  or  held  by,  him  who  was  the  attorney 
of  the  company  when  it  was  a  vital  body,  to  make  the  trans- 
fer.   The  question  is  then  presented — What  effect  had  the 
sale,  and  the  act  incorporating  the  purchasers  under  it,  upon 
the  life  of  the  Wilmington  and  Reading  Railroad  Company? 
If  they  destroyed  it,  then,  of  course,  all  acts  done  in  its  behalf 
afterwards,  or  on  its  account,  were  pure  nullities. 

The  counsel  for  the  cestui  que  use^  however,  denied  that  the 
corporation  of  the  Wilmington  and  Reading  Railroad  Com- 
pany was  defunct  by  such  agency  or  influence;  and  argued 
to  this  effect,  though  by  different  language — that  nothing  in 
and  of  this  state  exclusively,  except  the  real  estate  of  that 
company,  could  be  touched  by  the  sale;  that  every  franchise 
or  right  it  had  which  was  not  necessarily  involved  in  the  sale 
of  such  estate,  remained  as  its  property;  and  that  the  act  of 
the  legislature  incorporating  the  Wilmington  and  Northern 
Railroad  Company,  and  clothing  it  with  all  the  former  com- 
pany's ^*  right,  title,  interest,  property,  possession,  claim,  and 
demand  at  law  or  in  equity  of,  in,  and  to  such  railroad,  with 
the  appurtenances,  and  with  all  the  rights,  powers,  immuni- 
ties, privileges,  and  franchises  of  the  corporation  as  whose 
property  the  same  was  sold,  and  which  may  have  been  granted 
thereto,  or  conferred  thereupon,  by  any  act  or  acts  of  the 
lissembly  whatsoever  in  force  at  the  time  of  such  sale,"  etc., 
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did  not  diyest  tbe  Wilmington  and  Western  Railroad  Com- 
pany of  any  property  whatever. 

It  is  not  contended  by  the  defendant's  counsel  that  the  legis* 
lature,  in  and  by  the  act  incorporating  the  Wilmington  and 
Northern  Railroad  Company,  intended  to  exercise  its  consti- 
tutional powers  of  revocation  of  charters.  It  is  only  reason- 
able to  suppose  that  when  such  a  course  is  intended  in  any 
case  it  will  be  marked  by  legislative  language  of  purpose, 
direct  and  not  inferential.  While  the  constitution  makes  no 
requirement  of  form  or  method  for  the  act,  yet,  in  view  of 
the  nature  of  such  a  stupendous  power,  and  the  **'  conpe- 
quencea  to  flow  or  ensue  from  its  exercise,  a  legislature  (it  is 
fair  to  presume)  would  not  leave  its  purpose  so  uncertain  as 
to  require  the  aid  of  one  of  its  own  courts  to  ascertain  and 
declare  it.  There  would  be  some  expression,  in  some  form  or 
other,  that  the  act  relied  upon  to  create  revocation  was 
intended  for  that  purpose.  I  do  not  mean  to  be  underst(MMl 
as  saying  that  the  legislature  may  not  adopt  its  own  method 
of  revoking  a  charter;  but  I  do  believe  the  act  would  seem  to 
the  body  to  require  expression  of  purpose  to  revoke,  and 
would  have  such  purpose  distinctly  put  forth  therein.  And, 
looking  at  the  subject  in  this  light,  I  do  not  think  any  court 
of  this  state  should  yield  to  a  mere  inference  of  design  to 
revoke,  when  language  importing  purpose  of  revocation  is 
wanting.  The  proper  view,  I  think,  is,  that  the  legislature, 
by  the  act  of  February  22,  1877,  did  not  intend  to  revoke  the 
charter  aforesaid,  but  only  that  which  is  plainly  expressed, 
as  quoted  above.  Whether  there  was  any  power  in  that  body 
to  dispose  of  the  property  of  the  Wilmington  and  Reading 
Railroad  Company  is  a  question,  it  would  seem,  not  very 
difficult  to  answer.  It  is  quite  plain  that  the  genera]  assembly 
which  passed  the  act  of  February  22,  1877,  did  not  suppose 
that  the  sale  by  the  trustees  under  the  decree  of  the  circuit 
court  of  the  United  States,  passed  any  thing  more  than  the 
actual  real  estate  of  the  Wilmington  and  Reading  Railroad 
Company.  This  is  evident  from  the  preamble  to  the  act, 
which  is  in  these  words:  **  Whereas,  under  and  by  force  of  a 
decree  of  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  the  railroad  of  the  Wilmington  and 
Reading  Railroad  Company,  with  its  appurtenances,  was  sold 
in  pursuance  of  a  mortgage  executed  by  said  company  under 
authority  of  the  laws  of  this  state,  and  it  being  necessary  to 
the  proper  enjoyment  of  the  riglits  acquired  by  the  said  sale 
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that  the  purchasers  should  be  incorporated  with  authority  to 
consolidate  with  any  company  organized  or  to  be  organized 
under  the  laws  of  the  state  of  Pennsylvania  operating  sucli 
portion  of  the  road  so  sold  as  is  situated  within  the  state  of 
Pennsylvania.     Therefore^"  etc. 

*'^  The  general  assembly  were  correct  in  this;  for  it  was 
only  real  estate  it  had  given  the  company  power  to  niortgaget 
and  only  that  which  could  be  sold  in  execution  of  the  mort- 
gage, or  in  fulfillment  of  the  trust  contained  therein.  But 
the  legislature  of  1877  undertook,  in  and  by  the  act  incor^ 
porating  the  purchasers  under  the  sale  by  the  United  States 
circuit  court  decree,  to  grant  to  the  company  created  the  same 
property  they  had  bought  at  the  sale,  that  is,  *^  the  railroad 
and  its  appurtenances/'  and  also  '*all  the  rights,  powers, 
immunities,  privileges,  and  franchises  of  the  corporation  as 
whose  property  the  same  was  sold,  and  which  may  have  been 
granted  thereto,  or  conferred  thereupon  by  any  act  or  acts  of 
assembly  whatsoever  in  force  at  the  time  of  such  sale,"  etc 
This,  I  respectfully  submit,  amounted  of  itself  to  nothing, 
so  far  as  the  railroad  was  concerned;  for  the  corporators 
owned  that  already.  As  to  the  other  subjects  of  the  intended 
grant,  as  they  were  not  capable  of  being  sold  under  the 
decree,  because  not  included  in  the  mortgage,  they  remained 
the  property  of  the  Wilmington  and  Reading  Railroad  Com- 
pany, only  to  be  divested  by  state  legislation  in  one  of  two 
ways — either  by  revocation  of  its  charter,  which,  in  my  opin- 
ion, was  not  done  by  force  of  the  act  incorporating  the  new 
company,  or  any  implication  arising  out  of  the  above-quoted 
language  from  it,  or  by  exercising  the  right  of  eminent  domain 
— which  exercise  is  always  by  direct  proceedings  authorized 
for  that  purpose  with  provision  for  payment  of  the  property 
taken.  The  act  is  alike  silent  as  to  revocation  and  taking  by 
eminent  domain. 

It  is  very  difficult  to  suggest  any  plausible  reason  even  for 
the  futile  grant,  except  it  be  that  the  agent  of  the  new  com- 
pany who  framed  the  bill  had  not  fully  looked  back  into  the 
legislation  concerning  the  Wilmington  and  Reading  Railroad 
Company  to  see  what  it  was  that  the  company  had  power  to 
mortgage;  or,  if  he  had,  that  he  had  not  considered  that  the 
franchises  of  the  company  were  still  left  to  it  As  the  lan- 
guage of  the  act  quoted  above  is  the  same  precisely  as  that 
of  the  mortgage  where  descriptive  of  the  property  mortgaged, 
and  of  the  deed  also  most  probably  to  the  *^*  purchasers,  he 
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might  well  have  been  misled  bj  such  language,  and  eup- 
poeed  that  eyery  thing  in  Delaware,  as  well  as  in  Pennsyl- 
▼ania,  had  been  sold.  But,  as  I  hare  pointed  out,  the 
mortgage  bound  nothing  in  Delaware  but  real  estate,  and  of 
coarse  the  sale  covered  nothing  else. 

To  make  the  clause  of  the  act  of  1877  above  quoted  a 
reasonable  enactment  (that  is  the  duty  of  this  oourt|  if  it  can 
find  meana  of  doing  so),  we  might  construe  it  as  being  intended 
to  bestow  on  the  new  corporation  like  capacity  and  privileges, 
immunities,  franchises,  etc.,  as  those  held  by  the  Wilmington 
tnd  Beading  Railroad  Company.  But,  however,  we  may 
think  with  respect  to  that,  it  is  perfectly  certain  that  the  sale 
nnder  the  decree  did  not  divest  the  company  of  any  thing  but 
its  real  estate;  nor  could  the  clause  of  the  new  charter  under 
consideration  operate  to  that  effect,  for  it  neither  revoked  the 
former  charter,  nor  did  it  provide  for  the  exercise  of  the  power 
of  eminent  domain  with  reference  to  the  property  not  included 
in  the  mortgage.  Adopting,  then,  what  seems  to  be  the  true 
^iew — that  neither  debts,  nor  choses  in  action,  nor  franchises 
were,  by  Delaware  authority,  included  in  the  mortgage  of  the 
consolidated  company,  they  could  not  pass  by  any  sale  under 
BQch  mortgage;  and,  in  fact,  did  not  pass  by  the  sale  made  to 
the  future  corporators  of  the  Wilmington  and  Northern  Rail« 
road  Company  on  the  14th  of  December,  1876. 

It  does  not  appear  by  the  case  stated,  nor  was  this  court 
informed  in  the  argument  when  the  debt  was  created  by  the 
Downwards  upon  which  judgment  in  the  superior  court  of 
New  Castle  county  was  recovered  at  the  November  term,  1869. 
I^he  mortgage,  however,  was  made  eighteen  months  before 
that  time,  and  could  not  include  the  judgment;  nor,  upon  the 
^ew  that  that  instrument  covered  nothing  but  real.estate» 
<^Qld  the  cause  of  action  which  supported  the  judgment 
l^ave  been  embraced  by  it.  And  independent  of  that  view, 
opoD  the  reasoning  heretofore  put  forth,  nothing  incapable  of 
Manual  tradition  upon  a  sale  by  fieri  faciau  could  be  con- 
sidered as  personal  estate,  the  subject  of  mortgage.  Mort* 
gages  *^  of  goods  and  chattels  in  Delaware  were  never  made, 
njuch  less  formally  legalized  or  recognized,  until  the  act  of 
March  23,  1877  (16  Del.  Laws,  616).  Having  thus  deter^ 
'uined  that  the  judgment  against  the  Downwards  did  not  pass 
by  the  sale,  by  virtue  of  the  decree  of  the  United  States  cir^ 
cuit  court  to  the  purchasers  of  the  Wilmington  and  Reading 
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railroad  property,  it  remains  to  consider  the  other  branch  of 
the  queslion  submitted  to  this  court,  which  is — whether  the 
said  judgnjent  is  a  valid  and  subsisting  judgment? 

Reply  to  that  question  could  easily  be  made  by  saying,  as 
the  judgment  does  not  appear  ever  to  have  been  paid  or  satis- 
fied, it  is  necessarily  valid  and  subsisting  at  law.    This,  bow- 
ever,  would  not  answer  the  real  ends  of  the  case  as  presented 
to  us  in  the  argument    Neither  the  learned  counsel  for  the 
defendants,  nor  the  counsel  of  the  plaintiff,  make  any  con- 
tention to  the  contrary  of  the  view  above  taken  of  the  mort- 
gage sale;  but  the  former  contended  that  the  effect  of  the  act 
to  incorporate  the  purchasers  at  such  sale  as  *'The  Wilming- 
ton and  Northern  Railroad  Company  "  was  to  extinguish  and 
annul  the  existence  of  the  old  corporation  of  the  Wilmington 
and  Reading  Railrond  Company.     They  rely  upon  the  phrase- 
ology of  section  1  of  the  act  which  grants  to  the  former  the 
property  of  the  latter  by  this  language  ''all  its  rights,  title, 
property,  interest,  claim,  and  demand  at  law  or  in  equity  of, 
in,  and  to  such  railroad,  with  the  appurtenances,  and  with  all 
the  rights,  powers,  immunities,  privileges,  and  franchises  of 
the  corporatibn  as  whose  property  the  same  was  sold,  and 
which  may  have  been  granted  thereto,  or  conferred  thereupon 
by  any  act  or  acts  of  assembly  whatsoever  in  force  at  the 
time  of  such  sale,"  etc. 

It  is  not  pretended  that  the  judgment  itself  was  extin- 
guished by  the  act  of  February  22, 1877 — the  first  section  of 
which  in  part  has  been  quoted;  the  point  made  being  merely 
that  the  Wilmington  and  Reading  Railroad  Company  had 
no  legal  existence,  and  therefore  could  do  no  legal  act,  by 
attorney  or  otherwise,  at  the  time  the  transfer  was  made  to 
the  Wilmington  and  Northern  Railroad  *'^  Company.  In 
reply  to  this  it  is  sufficient  to  say  that  the  first  point  has 
already  been  passed  upon  adverse  to  such  view.  The  ques- 
tions presented  by  the  case  do  not  call  for  any  expression  on 
the  latter.  Upon  the  facts  as  stated  to  us  by  the  superior 
court  of  New  Castle  county,  I  am  of  opinion  that  for  any  thing 
that  has  been  shown  to  the  contrary  in  the  argument  before 
us,  the  judgment  in  controversy  is  a  valid  and  subsisting 
iudgnient;  and  thnt  the  title  to  the  same  did  not  pass  to  the 
Wilmington  and  Northern  Railroad  Company  by  virtue  of  the 
acts  of  assembly,  mortgage,  foreclosure  proceeding,  sale,  and 
conveyances  recited  in  the  case  stated,  so  as  to  give  the  said 
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Wilmington  and  Northern  Railroad  Companj  the  right  to 
enforce  said  judgment  by  execution  issued  against  the  de« 

fendant  

CoBroKATiDifS— What  lai.— A  oorpontfon  aggregat*  It  an  artifioial  b*- 
ing  cnated  by  la,w,  oompoaed  of  indiTidnab  who  rabcifi  m  a  bodj  politio 
uMier  a  spoeial  denominatioa,  with  the  capacity  of  perpetual  raeoaaeioo  and 
oi  acting  within  the  scope  of  ita  charter  at  a  natoral  pereon:  FieUam  ▼.  /Toy, 
]22  ni.  293;  3  Am.  St.  Rep.  492;  ReffenU  r.  Wmamt,  9  QUI  k  J.  865;  31 
Am.  Dee.  72.  A  corporation  is  a  legal  entity,  separate  and  distinct  frooi 
the  individoals  who  from  time  to  time  may  compoee  it:  Moore  etc  Hardware 
Ol  ▼.  Towere  Hardware  Co,,  97  Ala.  200;  18  Am.  St.  Rep.  23;  Pekm  t. 
Aew  QrUaae  BaUding  Co..  9  La.  397;  39  Am.  Dec  448. 

CoRPOEATXOKa— Fbahghisjcs — ^What  ABa. — ^The  franefaises  of  a  oorpora- 
tioa  are  property,  and  may  be  taken  nnder  the  power  of  eminent  domamt 
Apptal  of  PiUdmrgh  efc  S.  H,  Co.,  122  Pa.  Si  511;  9  Am.  St.  Rep.  128; 
Snidd  Toil  Bridge  Co.  r.  Hartford  etc.  R.  R.  Co,,  17  Conn.  454;  44  Am. 
l)ec  556.  A  franchise  granted  to  a  corporation,  when  accepted  and  acted 
npon,  becomes  a  rested  right  which  cannot  be  snbseqnently  impaired  or 
Rpealed  by  the  granting  authorities,  provided  there  it  no  constitutional  pro* 
hibition  to  the  granting  of  such  special  priTileges  by  the  legiilatnre:  Mofor 
^  ▼.  ffoueton  etc,  Ry,  Co.,  83  Tex.  548;  29  Am.  St  Rep.  679,  and  note. 
Tbe  term  "franchise, "in  its  appropriate  and  legal  sense.  Is  confined  to  such 
rights  and  privileges  as  are  conferred  upon  corporate  bodies  by  legislative 
gnnt:  I^eiaam  v.  Hay,  122  111.  293;  8  Am.^St.  Rep.  492.  See,  also,  the 
Botes  to  Maeon  eic  R.  R,  Co.  v.  Oibeon,  21  Am.  St.  Rep.  148,  and  Mineri 
Bank  v.  United  States,  43  Am.  Dec  118.  In  the  Utter  note  the  right  of  the 
legi«lature  to  repeal  corporate  franchises  is  disiiissed. 

GoBPORATioiiB— KoNUSiR. — A  private  corporation  may  lose  it^  franchises 
^  a  o<mnaer  of  them,  and  they  may  be  resumed  by  the  government  under  a 
jndicial  judgment  to  enforce  the  forfeiture:  State  v.  CommerekU  Bankp  18 
Smedes  &  M.  569;  53  Am.  Dec.  106,  and  note;  State  v.  Real  BetaU  Batdt,  6 
Ark.  595;  41  Am.  Dec.  109,  and  note;  People  v.  Dashaway  Aetn,,  84  OsL 
]  1^;  People  V.  Miik  Exchange^  133  N.  T.  565.  Nonperformance  of  the  con* 
ditions  of  ao  act  of  incorporation  is  per  ee  a  misuser,  that  will  forfeit  the 
grant  at  common  law:  People  r,  KingsUm  etc.  Turnpike  Road  Co,,  23  Wend« 
193;  35  Am.  Dec  551,  and  note.  If  a  corporation  holds  its  franchise  in 
nlence,  doing  nothing,  furnishing  no  corporate  action  upon  which  the  state 
can  act,  such  inaction  is  cmporate  conduct  which  the  state  may  question 
uid  punish  without  searching  for  a  formal  corporate  act:  People  r.  North 
P^iter  tie.  Refining  Co,,  121  N.  T.  582;  18  Am.  St.  Rep.  843.  In  the  creation 
of  every  corporation  there  is  a  tacit  condition  that  the  franchise  may  be  for- 
feited for  nonuser  in  regard  to  matters  which  go  to  the  essence  of  the  con- 
tract between  it  and  the  state:  DameU  v.  State,  48  Ark.  821.  See  the 
extended  notes  to  State  v.  Atchieon  etc  R,  R,  Co.,  8  Am.  St  Rep.  179,  and 
Atcltism  etc  Ry.  Co.  v.  Nave,  5  Am.  St.  Rep.  803L 

CoKPOKATioNS— DusoLUTiON—ExTiKGtrisHiiBirr  Of  DBBT8.^Debts  due 
to  and  from  a  corporation  are  extinguished  at  common  law  npon  its  dissolu- 
tion: Hightawer  v.  Thornton,  8  ChL  486;  52  Am.  Dec.  412,  and  note;  State 
Bank  V.  State,  1  Blackf.  267;  12  Am.  Dec  234,  and  note;  Flm  r.  Horah,  1 
Ired.  Eq.  358;  86  Am.  Dec  48;  Coulter  t.  Robertean,  24  Miss.  S78;  57  Am. 
I>eG.  168. 
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CoRPORATioss— DmoLimoN— Riasn  ov  CaiDiroBa^TJpon  the  dinohi- 
tion  of  »  oorpoimtioQ,  its  property,  roftl  and  penooal,  beoomet  aawte  for  Ui« 
paymeiit  of  its  debts  and  distiibntloo  among  its  stoekholden:  8iait  r*  BaUe^^ 
16  Ind.  46|  79  Am.  Deo.  409;  Hammsirer  ▼.  Sttptrht  Comi,  8i  OsL  SS7;  18 
Am.  81  Rep.  102;  Bommw.  MmtkamU* NaL  Baak,  46  Oluo  St.  403;  15  Am. 
81  Bod.  644,  and  note;  Wtkk  t.  Importer^  th.  Bmk,  122  N.  T.  177.  8ea  m. 
diaooMion  of  this  qneetioQ  ia  the  wt— ded  aole  to  fitfk  t.  (yA'k%  7 
81  Rep.  717. 
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or  Lavd— PimoL  PAnnnoir.-— A  dividoo  of  pwliMnlilp  land 
ii  Tflid  fudwi  •vidmoed  by  writing*  and  if  either  or  both  of  the  pftrtnon 
half  taken  ponemon  of  the  land  nnder  a  Tcrbal  agreement  for  ite  divi* 
aioot  either  maj  repudiate  the  agreement^  and  reclaim  poeaeteion  of  the 
land. 
TAKnmmMBXf  hum  n  OoNsimnso  as  Pbbmvaltt  only  for  the  parpooo 
of  partnerahip  aaeeta  with  whioh  to  pay  firm  debte»  bat  thoagh  sold  by 
tho  firm  for  that  porpoie,  the  nle  ia  roid  nnleia  evidenoed  by  writing. 

W.  0.  Rode$t  for  the  appellant. 
B.  F.  Proetar^  for  the  appellee. 

^  BsNNSTTy  J.  Thie  action  wae  instituted  in  the  Warren 
dreait  court  for  a  settlement  of  the  partnership  between  the 
appellant  and  appellee,  and  for  a  sale  of  their  partnership 
lands.  The  triai  resulted  in  a  judgment  in  favor  of  the 
appellee  for  the  sum  of  seventy-six  dollars  and  sixty-five  centSi 
and  for  the  sale  of  the  partnership  land. 

The  appellant  complains  of  so  much  of  the  personal  judg- 
ment as  relates  to  the  item  of  corn.  It  is  suflBcient  to  say,  in 
reference  to  that  matter,  that  the  proof  was  sufficient  to 
authorise  the  judgment  in  favor  of  the  appellee. 

The  appellant  contends  that  he  and  the  appellee  owned 
two  parcels  .of  ground  in  Warren  county  in  partnership;  that 
they,  by  verbal  agreement,  divided  the  parcels  of  ground 
between  themselves,  each  taking  the  exclusive  possession  and 
control  of  his  parcel.  If  we  concede  the  truth  of  the  appel* 
lant's.  contentioDi  then  the  question  ariseSi  Was  the  verbal 
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division  and  possession  thereunder  binding  on  the  parties,  or 
did  it  estop  them  from  repudiating  the  same?  It  is  contended 
that,  as  the  land  was  held  **  and  owned  for  partnership  pur- 
poses, the  title  to  it  could  be  conveyed  as  personal  estate;  and 
as  the  law  does  not  require  personal  estate  to  be  transferred 
by  writing  in  order  to  make  the  transfer  valid,  the  verbal 
division  of  the  partnership  land  was  binding  upon  the  parties. 

Now,  does  not  a  conveyance  of,  or  division  of,  partnership 
land,  in  order  to  be  binding  upon  the  parties,  have  to  be  made 
by  as  solemn  an  act  as  a  conveyance  or  division  of  land  not 
held  in  partnership?  And  is  it  necessary,  in  order  to  make  a 
valid  division  of  land,  that  the  same  be  in  writing?  This 
court,  in  the  case  of  White  v.  O^Baniiony  86  Ky.  93,  expressly 
decided  that  a  verbal  agreement  for  the  sale  or  division  of 
land  was  not  valid,  but  void.  That  case  is  fn  harmony  with 
the  other  decisions  of  this  court.  It  is  also  well  settled  by 
this  court,  that  if  either  or  both  parties  take  possession  of  the 
land  under  the  verbal  agreement,  one  or  both  of  them  may 
repudiate  the  agreement  and  reclaim  the  possession  of  the 
land  that  he  verbally  conveyed.  The  same  rule  prevails  in 
the  case  of  a  verbal  division;  the  same  reason  exists  for  both 
cases,  to  wit:  that  the  statute  requires  the  sale,  etc.,  to  be 
evidenced  by  writing;  and  the  sale,  therefore,  is  void  unless  it 
is  evidenced  by  writing. 

Now,  we  understand  that  where  partners  own  real  estate 
for  partnership  purposes,  such  estate  is  considered  as  person- 
alty for  the  purpose  of  partnership  assets  with  which  to  pay 
the  firm  debts  only;  but  for  no  other  purpose  is  it  considered 
as  personalty.  It  cannot  be  conveyed  by  the  firm,  except  by 
writing,  as  in  other  cases.  The  recent  utterance  of  this  court 
upon  this  subject  is  directly  in  point.  It  is:  ^' Where  the 
partners  own  real  estate,  as  such,  it  cannot  be  treated  or  con« 
sidered  as  personalty,  ^*  except  for  the  purposes  of  the  par^ 
nership,  and  then  as  assets  for  the  payment  of  firm  debts.  It 
cannot  be  sold  by  one  member  of  the  firm  in  the  firm  name, 
but  all  the  partners  must  unite  in  the  conveyance.  It  can 
be  sold  to  pay  partnership  debts,  but  the  title  mast  pass  as 
the  title  of  any  other  real  estate'' :  OarUr  y.  Flesmer^  92  Ky. 
400. 

While  land  thus  owned  is,  in  equity,  considered  as  personal 
estate  for  the  purpose  of  paying  the  firm  debts,  yet,  to  carry 
the  rule  further  and  permit  it  to  be  transferred  or  conveyed 
as  personal  property  may  be  conveyed — by  verbal  contract — 
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would  defeat  the  statute  of  frauds  upon  the  subject  of  the 
eonrejance  of  land.  And,  as  said,  a  divibion  of  the  partner^ 
ship  land  between  partners  is  governed  by  the  same  principle. 
It  is  void  unless  made  in  writing.  Bcsidt^s,  if  it  were  a  fact 
that  a  verbal  sale  of  partnership  land  for  the  payment  of  the 
firm  debts  was  valid,  the  transaction  in  this  case  would  not 
be  {;overned  by  that  principle,  because  the  land  was  not  sold 
or  divided  to  pay  the  firm  debts;  and  as  the  realty  in  such 
«aBe  is  impressed  as  personalty,  only  for  the  purpose  of  pay- 
ing the  firm  debts,  its  character  as  realty  is  retained  except 
for  that  purpose,  and  any  sale  or  division  of  it  for  any  other 
puriiose  must  be  evidenced  by  writing.  The  doctrine  of 
estoppel  does  not  apply. 
Tlie  judgment  is  affirmed. 

Pasthcbship  Bbaltt  it  ia  tqaity  and  for  partntnhip  parpoMS  to  bs 
fcmted  as  personalty:  Moxltkif  ▼•  Browm^  92  Ala.  022;  25  Am.  81  Rap.  SS^ 
sad  note;  BoUb  r.  DaUodt^  05  Gal.  479;  29  Am.  Sb  Rsp.  133^  and  noU; 
MUrrell  ▼.  Mandelbatm,  85  Tsz.  22;  34  Am.  St.  Rep.  777. 

A  Parol  Paktitiok  ov  Lmtds  is  Valid  in  Tszas:  MurrtU  ▼.  Meutdel- 
imtim,  S5  Tsz.  22;  84  Am.  81  Rsp.  777,  and  nota,  with  tbs  oasss  colleotsd, 
showing  that  in  other  atataa  U  is  Tslid  only  when  posssssioa  is  takan  and 
Md  ia  ponaanoa  of  il 
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(«B  KsirrocKT,  48.] 

HvmciPAL  CbsrovAtTOWS— iHJUifOTiON  AoAiKST.^A  eity  nay  b«  anjoinsd 
to  proTsnt  it  from  maintaining  a  mnltiplicitj  of  prosecutions  nnder  aa 
invalid  ordinanoa. 

IfimiciPAL  CoRPORATioirs. — Thb  Powxbs  of  a  mnnioipality  are  confined  to 
those  expressly  granted,  or  those  essential  to  the  ezecntion  of  the  powera 
so  granted. 

IfusiciPAL  CokFoitATioiis--ORDnrAiTCia  RiouLATiiro  Stkbxt  Railwatb.— 
An  ordinance  requiring  a  street  railway  company  to  have  both  a  driver 
and  a  oondnctor  on  each  of  ita  cars  is  a  valid  police  regulation,  and  may 
be  enacted  nnder  a  eharter  conferring  npon  the  city  power  to  pass  all 
ordinances  "necessary  for  ths  dne  and  effectual  administration  of  right 
and  justice  in  said  eity,  and  for  the  better  government  thereof. ** 

JIvrigipal  Corporations — Ordimancb  R■OlTLATl^o  Sirkst  Railwats— 
Police  Powkr— Das  Progiss  of  Law. — A  mnnicipal  ordinance  reqair« 
iug  a  street  railway  cOtaapany  to  have  both  a  driver  and  a  conductor  on 
each  of  its  cars,  and  providing  that  the  police  of  snch  city  shall  cause 
any  car  witliout  a  driver  and  a  oondnctor  to  be  returned  to  the  stable, 
may  be  valid  as  a  police  regnlatioat  if  anthoriied  by  ths  oity  eharter, 
AM.  Sc  Itar..  Vol.  XL.*U 
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ftnd  in  such  case  the  removal  of  the  can  from  the  street  to  the  Rt:ibl« 
is  Dot  a  taking  of  the  company's  property  without  due  process  of  law. 
MamciPAL  CoHPORATioiis — Power  to  Rigulatb  Strbit  Railways. — Th* 
granting  of  a  charter  to  operate  a  street  railway  does  not  deprive  a  city 
of  the  power  to  make  reasonable  regulations  for  the  enjoyment  of  suoh 
eharter  in  ench  way  as  is  consistent  with  the  safety  of  the  pnblio. 

C  B.  SimraU  and  Alfred  ilaek^  for  the  appellant 
Charle$  J,  Hdniy  for  the  appellee. 

^^  Holt,  C.  J  The  appellant,  the  South  Covington  and 
Cincinnati  Street  Railway  Company,  has  the  charter  privi- 
lege of  operating  a  street  railway  upon  certain  streets  of  the 
city  of  Newport.  The  driver  of  each  car  also  acts  as  conductor. 
The  line  has  been  operated  in  this  way  for  over  twenty  years.  ' 

The  board  of  councilmen  passed  this  ordinance:  '^That  all 
street-cars  running  in  the  city  of  Newport  shall  have  two 
persons — a  driver  and  a  conductor — on  each  car;  and  every 
failure  to  have  said  driver  and  conductor  on  each  car  shall 
subject  the  president,  and  each  of  the  officers  of  the  company 
controlling  said  car  or  cars,  to  a  fine  of  not  less  than  twenty- 
five  dollars,  or  more  than  one  hundred  dollars,  for  each  and 
every  day;  and  the  police  of  said  city  shall  cause  any  car, 
without  driver  and  conductor,  to  be  returned  to  the  stable,*' 

The  appellees,  the  mayor  and  chief  of  police  of  the  city, 
being  about  to  enforce  the  ordinance  by  having  the  company's 
officers  arrested  and  its  cars  returned  to  the  stable,  this  action 
was  brought  enjoining  it. 

If  the  ordinance  was  invalid,  then,  to  prevent  a  multiplicity 
of  prosecutions  and  such  consequences  as  would  necessarily 
result  from  its  enforcement,  the  company  had  ^^  a  right  to 
ask  preventive  equitable  relief.  This  is  often  done  to  prevent 
the  illegal  exercise  of  power  by  municipal  authorities:  Brown 
V.  Trwtees  of  Catlettsburg,  11  Bush,  435;  City  of  Newport  v. 
Newport  and  Cincinnati  Bridge  Co.^  90  Ky.  193. 

The  supreme  court  of  the  United  States  said,  in  Ewing  r. 
City  of  St.  Louis^  5  Wall.  413:  With  the  proceedings  and 
determinations  of  inferior  boards  or  tribunals  of  special  juris- 
diction, courts  of  equity  will  not  interfere,  unless  it  should 
become  necessary  to  prevent  a  multiplicity  of  suits  or  irrep- 
arable  injury;  or  unless  the  proceeding  sought  to  be  annulled 
or  corrected  is  valid  upon  its  face,  and  the  alleged  invalidity 
consists  in  matters  to  be  established  by  extrinsic  evidence.'^ 

Several  questions  are  presented  as  to  the  ordinance:  1.  Had 
the  city  the  power  to  enact  it  f    2.  Was  it  an  exercise  of  poliea 
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power?  8.  Does  it  impair  the  company's  contract  righti  ?  4. 
Can  it  be  enforced  by  a  return  of  cars  to  the  Btnble? 

The  city  charter  provides:  **Tbey  [board  of  councilmen] 
shall  have  power  to  pass  all  ordinances  and  by-lnws,  not  in 
conflict  with  this  charter  or  the  constitution  of  this  state, 
that  may  be  necessary  for  the  due  and  efiectual  administra- 
tion  of  right  and  justice  in  said  city,  and  for  the  better  gov* 
ernment  thereof.  They  may  affix  such  penalties  for  violation 
of  ordinances,  not  to  exceed  one  hundred  dollars,  or  imprison* 
ment  in  the  workhouse  or  jail  not  exceeding  six  months,  or 
both,  in  the  discretion  of  the  court,  for  each  oflense,  as  they 
may  deem  the  good  order  and  welfare  of  the  city  may  require/' 

^  It  also  provides:  **  They  shall  have  power  to  cause  the 
removal  or  abatement  of  any  nuisance." 

The  powers  of  a  municipality  are  confined  to  those  ex« 
preesly  granted,  or  those  essential  to  the  execution  of  those 
so  granted.  They  are  mere  agencies  of  the  sovereign  author- 
ity  of  the  state,  and  can  therefore  exercise  no  powers  except 
those  expressly  conferred,  or  those  essential  to  the  accom- 
plishment  of  the  purposes  of  the  incorporation.  They  must 
be  either  expressly  granted  or  necessarily  implied  as  incideut 
to  those  so  granted,  or  essential  to  the  object  and  purposes  of 
the  corporation. 

Clearly,  no  power  is  attempted  to  be  expressly  given  in  the 
charter  to  regulate  the  number  of  employees  on  the  street 
railway  cars,  or  bow  they  shall  be  operated;  but  if  the  requir- 
ing of  both  a  driver  and  a  conductor  be  the  exercise  of  the 
police  power,  then  the  provision  of  the  charter  above  cited 
authorized  the  enactment  of  this  ordinance.  If  it  be  not  a 
police  regulation,  but  a  mere  attempt  to  enter  into  and  regu* 
late  the  company's  business,  then  it  cannot  be  sustained. 

These  cars  run  between  the  cities  of  Newport,  Covington^ 
and  Cincinnati.  The  name  of  the  corporation  indicates  the 
line.  They  pass  through  crowded  thoroughfares  and  centers  of 
crowded  population.  Persons  are  constantly  getting  on  and 
off  the  cars.  They  are,  in  great  part^  women  and  children. 
The  cars  are  apt  to  be  crowded,  at  least  in  the  morning  and 
evening,  as  persons  go  and  return  from  their  business.  If  it 
is  said  they  have  heretofore  been  operated  without  both  a 
driver  and  conductor,  it  can  also  be  said  the  cities  have 
grown,  and  the  travel  has  doubtless  increased. 

While  the  privilege  has  been  granted  to  the  company 
^*  to  operate  a  street  railway,  yet  this  does  not  deprive  the 
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cily  government  of  the  power  to  make  reasonable  regulations 
for  its  eigoyment  in  such  a  way  as  will  be  consistent  with 
the  safety  of  the  public.  No  contract  right  of  the  companj 
enters  into  the  question.  There  has  been  no  attempt  to  con- 
tract away  this  power;  the  mere  granting  of  a  charter  to 
operate  the  railway  did  not  constitute  any  such  attempt;  and 
if  it  had  been  attempted  it  would  be  unavailing,  because 
government  cannot  divest  itself  of  the  police  power;  and  the 
passage  of  this  ordinance,  looking,  as  it  does,  to  the  safety  of 
the  public,  was  a  proper  exercise  of  it,  and  not  unreasonable 
or  oppressive  in  character. 

The  cases  of  Brooklyn  Croistovm  R.  R.  Co.  v.  City  of  Brool" 
lyn^  37  Hun,  418,  where  a  city  ordinance  required  both  a 
driver  and  conductor  upon  each  car,  and  Ravenna  v.  Penmyl^ 
^Minia  Co.j  45  Ohio  8t.  118,  where  the  ordinance  required  a 
railroad  company  to  keep  a  watchman  at  a  street  crossing  to 
give  warning  to  pnssers-by  of  approaching  trains,  denied  the 
power  of  the  municipalities  to  enact  the  ordinances,  because 
the  state  legislature  had  reserved  to  itself  the  power  to  regu- 
late these  matters.  And  in  Dani  t.  People^  61  111.  286,  2 
Am.  Rep.  801,  where  an  ordinance  declared  all  liquor  kept 
irithin  the  town  for  the  purpose  of  being  sold  or  given  away, 
and  drunk  within  the  town,  a  nuisance,  and  directed  the 
police  to  remove  it  beyond  the  town  limits,  it  was  held  they 
•could  not  seise  and  carry  it  away  save  through  a  judicial 
instrumentality,  as  the  owner  had  a  right  to  have  it  de- 
termined whether  it  was  kept  for  sale  or  gift,  to  be  drunk  in 
the  town,  as  in  that  event  only  was  it  declared  to  be  a  nui- 
•ance.     Obviously,  these  cases  are  not  like  tliis  one. 

^*  It  is  said,  however,  that  no  power  existed  to  direct  the 
return  of  a  car,  not  having  both  a  driver  and  conductor,  to 
the  stable;  that  this  is  an  enforcement  of  the  ordinance  with* 
out  a  trial,  and  the  infliction  of  punishment  before  the  party 
has  been  found  guilty  by  judicial  process.  It  is  in  no  sense, 
liowever,  a  forfeiture  of  the  property,  but  merely  authorises 
an  effective  exercise  of  the  police  power.  If,  for  instance,  a 
car  were  found  without  both  a  driver  and  a  conductor,  is  it  to 
be  merely  stopped  and  remain  upon  the  street,  blockading 
travel  and  constituting  a  nuisance?  Suppose  a  municipality^ 
in  the  exercise  of  the  police  power,  were  to  forbid  the  driving 
of  elephants  or  other  wild  animals  through  its  streets,  and 
some  were  fuund  upon  them,  would  it  not  have  the  power  to 
direct  their  removal?    It  is.  upon  this  idea  that- the  impound- 


March,  1892.]    South  Covuyqtom  sto.  By.  Co,  v.  Bbbbt.    165 

ing  of  stock,  running  at  large  in  a  town  or  city,  maj  Iml 
authorized  by  ordinance:  McKee  t.  MeKee^  8  B.  Mon.  433^. 

While  they  may  be  removed  from  the  etreets,  where  they, 
by  reason  of  the  ordinance,  are  a  nuisance,  yet  it  is  true 
they  cannot  be  sold  and  the  owner  divested  of  his  property 
without  judicial  proceeding.  This  would  deprive  him  of  hie 
property  without  due  process  of  law:  Varden  v.  Mount^  78 
Ky.  86;  89  Am.  Rep.  208. 

The  ordinance  in  question,  however,  does  not  attempt  this, 
bat  merely  protects  tlie  public  from  the  danger  existing  from 
ranning  the  cars  without  proper  control  and  sufficient  force; 
and,  if  it  be  attempted,  provides  for  their  removal  to  prevent 
their  becoming  a  nuisance. 

In  the  case  of  the  Railroad  Co.  ▼.  Richmond,  96  U.  8.  52t^ 
where  an  onli nance  provided  that  no  car  or  engine  of  a  cer* 
tain  railroad  should  be  propelled  by  *^  steam  upon  that  part 
of  its  track  upon  a  portion  of  a  certain  street  in  the  city  of 
Richmond,  it  was  held  that  the  ordinance  did  not  impair  any 
Tested  right  of  the  company,  nor  deprive  it  of  its  property 
without  due  process  of  law.  It  was  a  mere  regulation  of  the 
use  of  it  within  the  city,  and  not  a  ^'taking,"  within  thd 
meaning  of  the  constitutional  prohibition. 

Tills  is  the  effect  of  the  ordinance  now  in  question,  and  the 
judgment  dissolving  the  injunction  against  its  enforcement  is 
affirmed.  ^^_^ 

Mdnicipal  CoRiH>RATioy8— Powxks  OxifsnALtT.— A  Tnnnicipal  oorponu 
tion  it  &n  inferior  body,  and  bu  no  other  powen  than  those  which  hav« 
boen  ezpresely  delegated  to  it,  and  their  appropriate  incidents:  WUmm  ▼• 
Beger9,  6  Wash.  303;  84  Am.  St  Bep.  S58;  WhUing  ▼.  TtAon  qf  We»i  Poini, 
88  Va.  905;  29  Am.  8t.  Rep.  750.  and  note,  with  the  cases  coUected;  note  to 
Sbiedom  v.  Missouri  Pac  i?y.  Co.,  32  Anu  8t  Rep.  623. 

MUKICn>AL  COBPOBATIONS— POUCX  PoWBB—RlQULATIOH  OF  RaILWATIL 

A  mnnieipal  oorporation  has  power  to  impose  enoh  reasonable  oonditioiis 
wpon  a  street  raUwagr'e  enjoyment  of  its  franchises  as  in  their  judgment  tbo 
Intereete  of  the  pnblio  seem  to  require:  Budmm  Rhoer  Telephom  Co.  v.  Woimr^ 
dc.  Co.,  135  N.  T.  393;  31  Am.  St  Rep.  838. 
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Shaoklbfobd  V.  Hamiltoit. 

(VB  KiKTUCKT,  80.] 

Marbiaob— Brbaoh  ov  CoNTRACT-oDBrsNSEs. — It  ii  implied  in  eTerj  ooa- 
traot  to  marry  that  any  •abseqofiiit  ohan^a  in  the  mental  or  pbyeioal 
condition  of  either  party,  without  fanit,  oo  a«  to  render  it  impoenblo 
in  the  nature  of  things  to  aocomplish  the  objeote  of  the  marriage  rela- 
tion, releaaet  the  parties  from  the  agreement 

Marriaob  —  Brrach  or  Ooii traot  —  Drvbnsbs.  —  The  reappearance  of 
■yphilis  in  a  man,  withoat  hie  fanlt,  after  he  hae  agreed  to  marry,  believ- 
ing in  good  faith  that  he  hae  been  cnred  of  ench  diseaee,  releasee  hini 
from  his  eontracfei  and  is  a  good  defense  to  an  action  against  him  for 
breach  of  his  contract  to  marry. 

Cochran  and  Son^  and  lAndday^  WadBworih^  and  San^  for 
the  appellant. 

E.  L.  Worthington,  L.  W.  RoberUon,  M.  C.  HuUhim^  O.  8. 
Wall,  and  E.  Whitaker,  for  the  appellee. 

*'  Pbyor,  J.  Lena  Hamilton,  the  plaintiff  below  and  the 
appellee  in  this  court,  instituted  the  present  action  in  the 
Mason  circuit,  in  which  she  seeks  to  recover  damages  for 
the  violation  of  the  promise  on  the  part  of  the  appellant  to 
marry  her  in  pursuance  of  an  agreement  to  that  effect,  entered 
into  in  the  month  of  December,  of  the  year  1887,  bj  the 
terms  of  which  they  were  to  marry  in  the  fall  of  1888;  that 
subsequently,  and  by  mutual  consent,  the  marriage  **  was 
postponed  until  the  spring  of  1889.  No  day  was  designated 
for  the  consummation  of  the  contract,  but  it  is  alleged  that 
in  the  month  of  April,  1889,  the  defendant,  against  the  oon- 
sent  of  the  plaintiff,  announced  to  her  that  he  would  not  per- 
form his  contract  at  any  time  or  place;  that  the  plaintiff  was 
willing  and  ready  to  perform  her  contract  at  any  time  or 
place  the  defendant  might  designate,  and  offered  to  do  so, 
of  which  fact  the  defendant  had  notice;  that  he  failed  and 
refused  to  execute  his  contract  of  marriage  with  her,  and  still 
refuses. 

On  the  19th  of  April,  1889,  the  plaintiff  had  served  on  the 
defendant  the  following  notice: 

*'  Mr.  James  Shackleford:  You  are  hereby  notified  that 
I  am  ready,  able,  and  willing  to  perform  our  contract  of  mar- 
riage, and  to  become  your  wife  at  any  time  and  place  you  may 
designate,  and  am  now  ready,  and  propose  to  fix  a  time  and 
place  at  which  our  engagement  of  marriage  may  be  consum* 
mated.  Very  respectfnlly, 

^^Lena  Hamilton.'* 
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An  answer  was  filed  by  the  defendant  admitting  the  exist- 
ence of  the  marringe  contract  and  his  failure  to  conBumtnata 
It,  and  presents  in  his  answer  the  following  defense,  to  which 
a  demurrer  was  sustained,  and  the  question  here  is:  Was 
that  defense  a  bar  to  the  recovery?  as,  on  the  demurrer,  the 
facts  alleged  stand  admitted* 

The  defendant  says  that  at  the  time  he  made  the  contract 
to  marry  the  plaintiff  he  believed  himself  to  be  in  good  and 
sound  health,  and  knew  of  no  impediment  to  its  consumma- 
tion; that  long  prior  to  any  contract  of  marriage  with  the 
plaintiff  he  contracted  a  loathsome  disease,  called  syphilis, 
and  was  treated  for  it  by  skilled  *^  physicians  until  he  was 
pronounced  cured  and  free  from  the  malady;  that  this  was 
3ong  before  he  made  the  acquaintance  of  the  plaintiff;  tbtii 
be  consulted  two  reputable  physicians,  and  one  of  whom 
made  a  thorough  examination  of  his  person  and  advised  him 
there  was  not  the  slightest  evidence  of  the  existence  of  the 
disease,  and  this  was  long  before  he  thought  of  marrying  the 
plaintiff  or  anyone  else;  that  his  regular  physician,  who  had 
treated  his  disease,  advised  him  that  he  was  cured  and  in  a 
fit  state  to  marry,  and  could  safely  do  so;  that  after  this  tirooy 
and  with  the  belief  in  good  faith  that  the  malady  no  longer 
existed,  he  made  the  contract  with  the  plaintiff,  induced  by 
the  love  and  affection  he  had  for  her.  He  says  that,  after 
the  engagement  to  marry,  and  without  any  fault  on  his  part, 
symptoms  of  the  disease  again  appeared  and  is  now  upon 
him,  and  he  is  advised  by  his  physicians  that  he  ought  not 
to  marry;  that  prior  to  the  bringing  of  this  action  he  made 
known  to  the  plaintiff  the  grounds  for  his  refusal,  etc. 

After  sustaining  the  demurrer  to  the  answer,  the  court 
below  permitted  testimony  of  defendant's  condition  to  go 
before  the  jury  in  mitigation  of  damages,  and  the  facts  alleged 
in  the  answer  are  all  sustained  by  the  testimony  of  skilled 
physicians  who  treated  him,  and  that  gocd  faith  prompted 
the  conduct  of  the  defendant  in  refusing  to  marry  the  plain- 
tiff. He  continued  to  visit  the  plaintiff  regularly,  with  no 
evidence  of  any  diminished  affection  until  the  return  of  the 
symptoms  of  this  loathsome  disease,  that  one  of  the  physi- 
cians states  is  in  its  worst  form.  When  the  engagement  was 
I  roken,  he  said  to  the  plaintiff  that  he  could  make  no  expla^ 
i.ation  of  his  ••  course,  except  to  say  to  her:  *•  You  would 
liot  want  to  marry  a  man  who  would  be  sure  death  to  yon.**  . 
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After  the  notice  was  served  on  him  of  the  readiness  of  the 
appellee  to  fulfill  her  engagement,  and  before  the  action  was 
instituted,  he  wrote  to  the  plaintiff  as  follows: 

''I  engaged  in  good  faith  to  marry  you,  and  I  am  surely 
the  party  most  aggrieved  by  my  inability  to  do  so.  The 
condition  of  affairs  has  caused  me  more  suffering  than  you 
can  possibly,  and  doubtless  more  than  you  have  felt,  but  I 
am  compelled,  as  an  honorable  man,  to  save  you  from  that 
fate  that  would  await  you  as  my  wife.  You  can  but  respect 
me  the  more  when  you  know  all.  I  cannot  tell  you  more; 
but  I  had  a  talk  with  your  lawyer,  Mr.  Hutchins,  and  I  refer 
you  to  him.  I  believed  myself  able  to  marry  you,  but  recent 
developments  have  convinced  me  of  my  mistake,  and  it  would 
be  a  crime  were  I  to  do  so.  Think  of  me  and  my  misfortunes 
as  kindly  as  you  can,  etc.     Respectfully, 

*'  James  Shacklkford." 

We  can  well  see  how  such  a  letter  might  be  penned  with  a 
view  of  escaping  responsibility  in  the  way  of  damages  instead 
of  being  prompted  by  an  honest  conviction  of  right  on  the 
part  of  the  defendant;  but  when  his  physicians  testify  as  to 
facts,  all  of  which  are  uncontradicted,  that  leave  no  doubt  as 
to  his  good  faith  and  of  his  belief  that  he  was  permanently 
cured  long  prior  to  his  engagement  with  the  plaintiff,  the  sole 
question  arises  as  to  the  sufficiency  of  the  answer;  and  we 
have  alluded  to  the  facts,  only  because  they  stand  uncontra- 
dicted and  were  offered  in  mitigation. 

The  court  below,  entertaining  the  opinion  that  as  the 
defendant  had  entered  into  this  marriage  contract  he  is  ^^ 
bound  for  its  breach,  although  it  might  have  been  the  duty 
of  the  appellant,  under  the  circumstances,  to  decline  to 
execute  it,  sustained  the  demurrer  to  the  defense;  that  the 
contract  was  unconditional,  and  the  defendant  being  able  at 
the  time  the  promise  was  made  to  perform  the  contract,  be 
must  either  execute  it  or  become  responsible  in  damages  for 
the  breach.  If  such  a  contract  as  that  of  marriage  is  to  be 
treated  in  the  light  of  a  mere  bargain  and  exchange  of 
chattels  between  parties  competent  to  contract,  then  it  seems 
to  us  there  would  be  but  little  difficulty  in  sustaining  the 
action  of  the  court  below;  but  if  the  agreement  when  entered 
into  is  to  be  treated  as  creating  a  dcUu^  that  forms  the  basis 
of  our  entire  social  system,  and  in  which  society  has  more 
interest  in  preserving  its  purity  than  the  parties  to  the  agree- 
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lueni,  it  must  follow  thai  the  defense  interposed  to  the 
appellee's  claim  for  damages  was,  in  law  as  well  as  morals, 
eafficient  to  prevent  recover/.  When  the  marriage  contract 
is  consammatedy  the  parties  taking  each  other  for  better,  for 
worse,  for  richer,  for  poorer,  and  agree  to  cherish  each  otlur 
in  sickness  and  in  health,  the  fnct  that  the  social  standing  of 
the  one  party  or  the  other,  or  tlieir  pecuniary  condition,  wns 
not  as  represented,  will  afford  no  ground  for  relief;  still, 
when  there  is  a  mere  agreement  to  marry,  there  may  be  such 
a  condition  of  the  one  party  or  the  other  as  to  health  or  other 
bodily  infirmity  arising  subsequent  to  the  agreement  as 
would  Authorize  either  party  to  decline  to  enter  into  the  mar- 
riage relation,  and  to  hold  otherwise  would  be  to  place  such 
a  contract  upon  the  same  footing  with  cases  of  mere  personal 
chattels. 

It  is  said  by  Mr.  Bishop  in  his  work  on  Marriage  and  *^ 
Divorce  that,  ''one  after  marriage  cannot  coDiplnin  of  an 
impediment  known  to  him  before;  but  if  he  were  ignorcint  of 
the  existence  of  the  defect,  or  of  its  incurable  nature,  thougli 
in  himself,  he  may  take  advantage  of  it  by  suit  of  nullity. 
The  marriage  was  a  mistake;  the  ends  intended  by  it  can* 
not  be  answered ":  2  Bishop  on  Marriage  and  Divorce,  6th 
ed.,  582. 

The  text-books  establish  the  doctrine  that,  ''without  sexual 
intercourse  the  ends  of  marriage,  the  procreation  of  children, 
and  the  pleasures  and  enjoyments  of  matrimony,  cannot  be 
attained."  The  first  cause  and  reason  of  matrimony,  says 
AylifFe,  ''ought  to  be  the  design  of  having  offspring;  so  the 
second  ought  to  be  the  avoiding  of  fornication.  And  the  law 
recognizes  these  two  as  its  principal  ends,  namely:  a  lawful 
indulgence  of  the  passions  to  prevent  licentiousness,  and  the 
procreation  of  children,  according  to  the  evident  design  of 
Divine  Providence'':  1  Bishop  on  Marriage  and  Divorce,  6th 
ed.,  822. 

It  is  not  pretended,  nor  has  it  been  so  adjudged  in  any 
oourrt,  that  a  mere  temporary  disease,  or  such  a  change  in  the 
physical  condition  of  a  party  to  a  marriage  contract  after  it 
has  been  entered  into  and  without  his  fault,  as  would  render 
faim  lees  capable  of  discharging  duties  growing  out  of  the 
marital  relation,  would  be  sufficient  to  justify  its  breach; 
but  when  the  party  is  afflicted  with  bodily  disease  to  such 
an  extent  as  is  dangerous  to  the  lives  of  those  with  whom  he 
comes  in  contact,  and  such  as  must|  if  he  should  marry. 
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iiecesBarily  be  communicated  to  his  wife  by  sexual  inter- 
course, and  through  her  to  affect  their  offspring  with  the 
]>oi8on,  connected  with  the  fact  that  he  was  ignorant  of  the 
disease  being  upon  him  ^  at  the  time  he  contracts  tomarry^ 
he  will  be  excused  for  the  nonperformance  of  his  under- 
talking. 

While  the  contract  to  marry  is  silent  as  to  any  condition^ 
it  must  be  implied  that  any  subsequent  change  in  the  physi- 
cal or  mental  condition  of  either  party,  without  fault,  so  as 
\  to  render  it  impossible  in  the  nature  of  things  to  accomplish 
» the  objects  of  the  marriage  relation,  will  release  the  parties 
from  the  agreement.  Impotency,  insanity,  or  such  a  diseased 
condition  of  the  body  as  would  affect  the  offspring  and 
endanger  the  life  of  the  mother  if  the  contract  were  carried 
out,  would  certainly  be  within  this  rule.  Any  other  doctrine 
would  require  the  same  construction  to  be  given  the  agree- 
ment to  marry  that  is  given  to  contracts  for  the  sale  and 
delivery  of  personal  property,  where  the  party  can  recover 

-  damages  for  the  breach,  although  it  is  impossible  to  perform 
it;  in  other  words,  it  is  urged  that  the  woman  must  have 
either  the  husband  or  damages  in  his  stead  if  he  is  able  to 
have  the  marriage  ceremony  performed. 

This  is  also  the  objection  to  the  majority  opinions  ren- 
dered in  the  court  of  queen's  bench  in  the  case  of  Hall  v. 
Wrightj  El.  B.  &  E.  746.  We  concur  with  the  minority  opin- 
ions in  that  case,  that  the  contract  of  marriage  is  subject  to 
implied  conditions  peculiar  to  itself.  In  that  case  the  defense 
was  that,  after  the  promise  and  before  the  breach,  the  defend- 
ant was  afflicted  with  bleeding  from  the  lungs,  and  by  reason 

-  of  that  disease  became  incapable  of  marriage  without  great 
danger  to  his  life,  and,  therefore,  unfit  for  the  married  state, 
of  which  the  plaintiff  had  notice.  After  reviewing  the 
authorities  upon  the  question,  Erie,  Justice,  said:  **The 
principle  deduced  from  the  cases  seems  to  be,  that  a  contract 
to  marry  is  assumed  in  **  law  to  be  made  for  the  purpose 
of  mutual  comfort,  and  is  avoided  if  by  the  act  of  God  or 
the  opposite  party  the  circumstances  are  so  changed  as  to 
make  intense  misery  instead  of  mutual  comfort  the  probable 
result  of  performing  the  contract.'*  The  majority  opinion 
was  rendered  on  the  idea  that  the  disease  was  not  such  a  state 
of  health  as  to  make  it  impossible  for  the  defendant  to  marry, 
and,  therefore,  not  impossible  of  performance;  and  if  a  case 
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like  the  one  being  considered  bad  bean  presented,  we  donbt 
if  anv  difference  of  opinion  would  have  been  expressed. 

Pollock  and  other  text  writers  on  contracts,  in  alluding  to 
ibis  opinion,  say  that  it  is  so  much  against  the  tendency  of 
the  later  cases  that  it  is  now  of  little  or  no  authority  beyond 
the  point  decided;  but  if  that  opinion  bad  been  unanimous, 
although  entitled  to  great  weight,  we  would  not  be  inclined  to 
follow  its  reasoning  or  concur  in  the  conclusion  reached. 

The  only  American  case  we  have  found  on  the  question  is 
reported  in  AUen  y.  Baker^  86  N.  C.  91,  41  Am.  Rep.  444,  the 
opinion  delivered  by  Justice  Ruffin.  In  that  case  the  defend- 
ant  refused  to  comply  with  his  contract  because  he  was  afflicted 
with  a  disease  similar  to  the  one  this  defendant  had.  The 
disease  was  contracted  before  the  contract  was  entered  into, 
but  the  defendant  had  been  adrised,  and  in  fact  believed, 
that  it  could  be  cured  in  time  to  enable  him  to  fulfill  his 
engagement.  Acting  in  good  faith  and  from  a  conscientious 
conviction  that  his  disease  was  incurable,  he  refused  to  com- 
ply with  his  agreement,  and  the  court  in  that  case  said:  *^We 
cannot  understand  how  one  can  be  liable  for  not  fulfilling  a 
contract  when  the  very  performance  of  it  **  would  in  itself 
amount  to  a  great  crime,  not  only  against  the  individual,  but 
against  society  itself." 

The  present  case  is  much  stronger  for  the  defense  than  the 
case  cited.  In  the  one  case  the  defendant  knew  the  disease 
was  upon  him  when  he  made  the  contract,  but  was  advised 
that  he  would  be  well  in  time  to  consummate  it,  while  in  this 
ease  the  defendant  believed  he  was  well  at  the  date  of  the 
contract,  and  had  been  so  advised  by  his  physician  long  be- 
fore the  contract  was  entered  into.  While  it  is  not  necessary 
that  this  court  should  sanction  the  ruling  of  the  court  upon 
the  facts  in  Allen  v.  Baker,  86  N.  C.  91,  41  Am.  Rep.  444,  to 
adjudge  that  it  was  the  duty  of  the  defendant  to  marry  the 
plaintiff  under  the  circumstances,  and  avail  himself  of  his 
conjugal  rights  that  must  necessarily  communicate  this  loath- 
some disease  to  his  wife  and  to  their  offspring,  or  to  inflict 
upon  him  punishment  by  way  of  damages  for  not  executing 
the  contract,  would,  as  said  in  AUen  v.  Bakery  86  N.  C.  91,  41 
Am.  Rep.  444,  be  compelling  him  to  do  that  which  is  against 
all  law,  human  and  divine. 

It  is  impossible  for  the  defendant  to  fulfill  his  contract. 
Ills  disease  renders  him  incapable  of  marriage  without  actual 
damage  to  the  life  of  the  woman  be  marries  by  communicating 
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to  her  and,  through  her,  to  their  offspring  a  loathsome  disease 
that  is  now,  from  the  testimony  in  the  case,  gradually  destroy- 
ing this  unfortunate  man.  He  was  guilty  of  a  moral  wrong 
in  contracting  the  disease,  but  at  that  time  was  under  no 
obligation  to  the  appellee;  and  it  may  well  be  asked.  What 
obligation  now  rests  upon  him?  If  he  had  complied  with  his 
agreement  and  executed  the  contract  by  an  actual  marriage 
with  the  plaintiff  on  a  designated  day,  as  required  by  her 
notice,  would  *^  he  not  have  inflicted  upon  the  plaintiff  an 
injury  that  no  amount  of  damages  could  have  repaired? 

The  appellant,  in  his  interview  with  the  appelleCi  mad« 
manifest  to  her  that  her  life  would  be  made  miserable  if  the 
contract  was  carried  out.  He  then  gave  to  her  counsel  the 
real  facts  as  to  his  condition,  and  referred  the  plaintiff  to 
him.  That  the  plaintiff  had  notice  of  his  condition  before 
suit  was  brought  is  manifest.  His  obligation  to  the  plaintiff 
by  reason  of  the  agreement  with  her  was  to  abandon  at  once 
all  idea  of  carrying  it  into  execution.  No  greater  crime  in 
law  or  morals  could  have  been  committed  by  the  appellant 
than  a  performance  of  his  agreement  The  purity  of  our 
social  system,  the  interest  of  the  public  in  preserving  sacred 
the  marital  relation,  the  protection  of  those  whose  existence 
may  spring  from  such  an  unholy  alliance,  as  well  as  the  future 
welfare  and  happiness  of  the  parties  themselves,  require  that 
such  a  construction  should  be  given  this  class  of  contracts; 
and  if  there  was  no  precedent  for  the  recognition  of  the  doc- 
trine'announced  we  would  not  hesitate  to  make  one. 

In  our  opinion  the  answer  and  the  amendment  presented  a 
Talid  defense.  The  demurrer,  therefore,  should  have  been 
overruled. 

The  judgment  is  reversed  and  cause  remanded,  with  direc* 
lions  to  award  a  new  trial,  and  for  proceedings  oonaiateot 
with  this  opinion. 

X>tt0iBses  to  Aotioxia  tor  Br«aoh  of  Promise  to  X*rr;r.* 
IfiiBauoB^BRBAOB  OT  PROMiBB—DiFBirBn.—- F^tnt^f  (TnckoiiUif  (Tfi- 
kmown  to  th«  defendant  at  the  time  the  promise  was  made,  ia  a  good  defeoae 
to  an  action  for  a  breach  of  promiee  to  marry:  Irvmg  r,  Oreenwood,  1  Gar.  k 
P.  860;  Von  8i4>reh  v.  Orifin,  77  Pa.  St.  004;  Beil  ▼.  Baton,  28  Ind.  468;  98 
Am.  Dee.  329;  Detuhw  v.  Van  Horn,  16  Iowa,  476;  Woodard  ▼.  Bellamy, 
S  Root,  864;  Btp^  t.  Jones,  87  Ala.  .370;  Berry  v.  Bakeman,  44  Me.  164; 
Oapt^Mri  w,  Carradme,  4  Strob.  42;  OoodaU  v.  Thwman,  1  Head,  209;  Mor- 
fWiT.  rorboHNi^A,  6  La.  Ann.  316;  BuUer  ▼.  Eschieman,  18  111.  44;  BumeU 

*  RBFERKNCl  TO  MONOORAPHIC  MUTB. 

Breaoh  of  pxomlee  to  marry:  M  Am.  DvO.  S&^-^^ 
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▼.  Soiij^lms,  24  lU.  264;  Willard  ▼.  Sione,  7  Cow.  22;  17  A  in.  Dtc,  490.  T\f 
general  role  is  thn« stated  in  M/ttpp  ▼.  JoneSt  37  Ala.  384:  "If  any  man  has 
been  paying  his atUlresaas  toons  that  be  supposes  to  be  a  moilest  person  and 
af  terwartls  disooYsrs  hsr  to  bs  a  loose  and  immodest  woman,  he  is  juatifitd 
in  break'-ng  any  promise  of  marriage  he  may  have  made  to  her;  but  to  entitle 
the  defendant  to  a  verdict  on  that  groand,  the  jury  must  be  satisfied  that 
the  plaintiff  was  a  loose  and  immodest  woman,  and  that  the  defendant  broke 
bis  promise  on  thataoeount;  and  they  muit  alio  be  satisfied  that  the  defend* 
ant  did  not  know  her  character  at  the  time  of  the  promise,  for  if  a  man  know- 
ingly promise  to  marry  snch  person  he  is  bound  to  do  so."  That  plaintiff 
bad  bad  a  bastard  child  ten  years  before  the  promise  to  marry  was  made, 
thongh  she  had  since  Isd  a  eorrsct  life,  the  defend  an  t  having  no  notiee  of 
the  facts  is  a  good  defense  to  an  action  for  a  breach  of  snch  promise;  BejicA  ▼• 
Merrick,  I  Car.  ft  K.  463.  The  fact  that  plaintiff  fraudulently  eonoealed 
from  defendant  the  fact  that  she  had  hid  a  bastard  child  is  a  good  defenssj 
BtU  ▼.  Snton,  28  Ind.  468;  92  Am.  Dec  329.  If  the  pUiutiff  is  delivered  of 
a  child  after  the  promise,  not  beicotten  by  the  defendant,  this  is  a  good  da- 
fense:  OoodaU  v.  Tkiirman,  1  Head,  209.  If  plaintiff  has  given  birtk  to  a 
child  before  the  promise,  unknown  to  defendant,  this  is  a  good  and  sufficient 
defense:  Detmlow  ▼.  Van  Mom,  16  Iowa,  476. 

PkunUff*9  UnchoiUty  Knoum  to  defendant  at  the  time  that  the  premiss  to 
marry  was  made  is  no  defenne  to  an  action  for  a  breach  of  the  contract: 
Joknton  ▼.  TrarU,  33  Minn.  231;  Etipf  ▼.  Jone$,  37  Ala.  379;  Keileif  v.  High' 
fad,  15  Or.  277;  Snowman  v.  Wardwell,  32  Me.  276;  Beit-y  v.  Bukeman,  44 
Me.  164;  DettAlowr.  Van  Hom,  16  Iowa,  476. 

Illicit  intercourse  between  the  parties  after  the  promise  to  marry  Is  mads 
is  no  defense  to  an  action  for  its  breach:  Fthjer  ▼.  EtteU,  16  Ind.  417;  Powell 
V.  Atoeller,  107  Mo.  471;  KetUf  ▼.  Wghjield,  15  Or.  277;  Johiton  ▼.  SmUk,  S 
Pittsb.  Repu  184.  Plaintiff's  immorality  and  fornication  with  third  persons 
after  the  promise  it  no  defense  for  its  breach,  if  dous  with  the  defendant's 
oonniTance  or  consent:  Johnmm  t.  Smi^  3  Fittsb.  Uep.  184;  or,  if  knowing 
it^  he  continued  his  attentions  and  bis  engn^^ment:  Snowman  v.  ll'wdwtU, 
S2  Me.  275. 

If  a  man  breaks  his  promise  to  narry  after  ha  has  seduced  the  woman, 
and  does  so  on  insufficient  grounds  or  for  no  reason  at  all,  the  fact  of  her 
previous  unchaste  conduct  or  incontinenee  of  which  he  had  no  nntios  or  sus* 
pieioQ  at  the  time  or  before  he  breaks  the  engagement,  is  no  defense  in  an 
action  to  recover  for  such  breach:  Sheahan  ▼.  Bany,  27  Mich.  *2i7»  It  was 
bowever,  decided  in  Syragmer,  Craig,  51  liL  288,  that  if  either  pnrty  is  guilty 
of  acts  of  nnchastity  subsequently  to  the  engagement  to  marry,  the  other  k 
absolved  from  the  performance  of  the  contract  whether  such  acts  were  known 
4o  the  latter  or  not. 

Immoral  Comideraiion — AgtdnH  Law  or  PubUc  Policy, — A  promise  of 
viarriage  to  be  consummated  in  future  in  consideration  of  present  Illicit 
f nterconrse  between  the  parties  is  void,  and  such  consideration  k  a  perfeet 
defense  to  an  action  for  the  breach  of  such  promise:  IIaui-$  ▼.  Naglen,  54 
Gal.  51:  35  Am.  Rep.  67;  SteinfM  v.  Levy,  16  Abb.  Pr.  26;  Baldy  ▼.  Strai' 
^cm,  11  Pa.  St.  316;  Qoodal  ▼.  Thurman,  1  Uead,  209.  A  promise  of  marriage 
tiy  a  man  to  his  mistress  in  consideration  of  her  continuing  in  the  unlawful 
ri^liition  is  «oid,  and  cannot  be  enforced:  Boignerur,  Botiion,  54CaL  146.  A 
prontiM  to  marry  a  woman  at  a  certain  time,  but  to  marry  her  immediately 
it  all c  .<hnolil  become  pregnant  by  the  defendant,  is  not  void  for  immorality 
In  the  consideration,  and  the  faot  that  the  promise  was  so  mado  is  no  def enso 
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to  an  AoUon  for  its  Ureaeh:  Kurm  ▼.  Frank,  76  Ind.  694;  40  Am.  Rep.  275. 
A  promite  to  marry  made  after  the  defendant  ha«  seduced  plaintiff  that  ah* 
shall  come  to  no  harm  by  Lim.  and  that  if  she  does  he  will  marry  her,  when 
she  is  at  the  time  pregnant  with  ohild  by  him  is  binding:  UotrJihu  t.  Uodje, 
88  Ikurb.  117.  A  promise  to  marry  made  by  a  divorced  man  prohibited  from 
remarrying  in  the  lifetime  of  bis  divorced  wife  is  Toid,  and  the  fact  that  he 
is  so  divorced  may  be  set  np  as  a  defense:  HavUand  r.  HaUiead,  34  N.  Y.  643. 
A  promise  of  marriage  by  one  incurably  impotent  is  against  public  policy,  and 
•uch  impotency  may  be  pleaded  as  a  defense:  OvUekr,  Ouliek,  41  N.  J.  L.  IS. 
The  phyaioal  inability  of  the  woman  to  have  sexual  intercourse  is  a  defense 
in  an  action  for  breach  of  promise  to  marry  her:  Oting  r.  Ltreh,  112  Pa.  SL 
244;  66  Am.  Rep.  314.  And  if  such  physical  defect  in  the  woman  can  l>e 
remedied  by  a  surgical  operation  which  she  fails  to  have  performed,  her 
negleot  absolves  the  man  from  his  contract  to  marry  her:  Qring  ▼.  Lerch,  i  1:1 
Fa.  St  244;  66  Am.  Rep.  314.  A  promise  to  marry  plaintiff,  if  defeudaui 
ever  marries,  is  in  restraint  of  marriage,  and  cannot  be  enforced  while  it  may 
be  alleged  in  defense:  Coni-ad  t.  WiUiaiHs,  6  Ilill,  441 

Relationship  between  the  parties  of  such  nature  as  prevents  them  from 
marrying  each  other  nnder  the  statute  is  a  perfect  defense  to  an  action  for  a 
breach  of  promise  to  marry:  Heed  ▼.  Heed,  49  Ohio  Sb  654;  Camphell  v 
Cramjpion,  18  Blatchf.  150.  If  such  ooutraot  is  void  nnder  the  law  of  the 
state  where  it  is  made  the  relationship  is  a  defense,  althongh  the  marriage  is 
not  prohibited  by  the  law  of  the  place  where  it  ia  to  be  performed:  Ca»up^ 
hell  ▼.  Crampton,  18  Blatchf.  150. 

h^fancff. — An  infant  if  sued  for  a  breach  of  hia  contract  to  marry  may 
interpose  his  infancy  as  a  defense  to  the  action,  and  if  such  infancy  is  proved 
it  constitutes  a  perfect  defense:  IhitU  ▼.  Peuhe,  6  Cow.  476;  15  Am.  Dec. 
476;  WHlard  v.  Slone,  7  Cow.  22;  17  Am.  Dec.  496;  MoirU  v.  QravcM,  2 
Ind.  364;  F^-oH  ▼.  Vougfd,  37  Mich.  66;  Lexddioem  v.  Trttkow,  21  Hun,  487; 
Ruth  T.  Wick,  31  Ohio  St.  521;  27  Am.  Rep.  623.  The  fact  that  the  infant 
has  seduced  the  plaintiff  under  promise  of  marringe  does  not  cut  off  the 
infancy  as  a  defense  for  the  breach:  Lticfdiceiu  ▼.  Ts-eskow^  21  Hun,  487. 
Infancy  is  matter  of  defense,  however,  and  the  plaintiff  need  not  allege  nor 
show  that  defendant  was  of  full  age  at  the  time  of  the  promise:  SimmotiM  v. 
SimmonM,  8  Mich.  318. 

Man-iagt, — ^Tlie  fact  that  a  person  is  already  married  at  the  time  h« 
makes  a  promise  to  marry  another  ia  no  defense  to  an  action  to  recover  dam- 
ages for  the  breach  of  such  promise,  if  the  plaintiff  was  at  the  time  ignorant 
of  the  fact  of  such  prior  marriage:  KelUy  t.  Rilqf,  106  Mass.  339;  8  Am. 
Rep.  336;  BltiUmacher  y.  Saat,  29  Barb.  22;  Corer  ▼.  Dave}ipori,  1  Heisk. 
868;  2  Am.  Rep.  706;  Pollock  r.  StdUran,  63  Vt.  607;  38  Am.  Rep.  702: 
And  the  fact  that  plaintifi^  after  the  contract  was  entered  into,  found 
the  defendant  to  be  a  married  man,  and  did  not  at  onoe  repudiate  the  oon* 
tract,  but  continued  to  receive  his  attentions,  urging  him  to  procure  a 
divorce  and  marry  her,  is  not  a  bar  to  recovery:  Cover  ▼•  Davenport,  1 
Heisk.  368;  2  Am.  Rep.  706. 

Dure$8  cr  Frattd,^-Th9  fact  that  the  promise  to  marry  was  made  nnder 
durebs  is  a  good  defense  to  an  action  for  its  breach:  McCrum  ▼.  IJUdebrtmd^ 
85  Ind.  204.  If  the  defendant  was  induced  to  enter  into  or  continue  »  eon* 
trsct  of  marriage  by  misrepresentations  or  willful  suppression  of  faete  as  to 
plaintiff's  family  or  prior  habits  of  life,  by  the  plaintiff  or  with  her  consent* 
this  constitutes  »  ? alid  defense  to  an  action  to  recover  for  a  breach  of  the 
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cootrMt:  WharUm  T.  Lewh,  1  Ckr.  k  P.  629;  FooU  t.  Ila^m,  1  Car.  k  P. 

Q^  lo  Marrjf. — A  bona  JVU  offer  by  defendMil  to  mAiry  plaintiff  ii  » 
good  defense  to  nn  action  for  breach  of  the  promiee  to  marry,  if  mado  before 
plaintiff  hia  eignified  her  intention  and  detorminatioa  to  end  the  eDgage- 
moot,  thoQgh  defendant  may  have  been  gnilty  of  eondoot  that  would  warrant 
the  plaintiff  in  considering  the  engagement  at  an  endt  Ketlff  t.  Rtnfro^  9 
Ala.  925;  44  Am.  0eo.  441.  But  an  offer  on  the  part  ol  the  defen^lant  to 
renew  the  contract  after  tho  breaeh  is  no  defense:  iTMrft  T.  Franks  76  Ind« 
094;  40  Am.  Rep.  276;  Southard  v.  Bt^fcrd^  6  Cow.  266. 

PreehHt  CoutracL — It  it  no  defense  to  sa  action  for  breaeh  of  promise  of 
marriage  that  the  plaintiff  had  previonsly  eontracted  to  marry  another: 
Boper  T.  Ctof,  18  Mo.  363;  69  Am.  Dea  814.  The  faet  that  at  the  time  of 
the  promise  the  plaintiff  was  engaged  to  marry  another  man,  and  fraadu« 
lently  represented  to  defendant  that  she  was  not  so  engaged,  is  not  a  defense 
to  an  action  for  a  breaeh  of  the  promise  if  the  defendant  eon  tinned  his 
engagement  to  plaintiff  after  learning  of  snch  previous  engagement  and  ite 
discootinnance:  AibeiU  ▼.  AlberiK,  78  Wis.  72. 

Mwlmal  RtMcMon  of  the  contract  prior  to  the  alleged  breaeh  Is  a  eompleto 
dofense  to  an  aetion  to  recorer  damages  for  a  breaeh  of  a  oontraot  to  marry t 
BkeUenharffer  ▼.  Blake,  67  Ind.  76. 

Lorn  «^JJectioti  by  the  defendant  for  the  plaintiff  before  snit  is  brought  is 
■o  defenee  to  an  action  for  bis  breach  of  promise  to  marry  her:  Bidimottd  ▼. 
BabertM,  99  IlL  472L  Nor  is  it  any  defense  that  defendant  thought  that  the 
anrriage  would  not  eonduco  to  the  happiness  of  both  parties,  and  for  that 
leaaon  broke  off  the  engagement:  CooUdgt  t.  Keat,  129  Mass.  146.  But  the 
defendant  may  show  in  defense  declarations  made  by  the  plaintiff  a  few  days 
after  the  breach,  that  she  cared  nothing  for  him,  that  all  she  wanted  wae 
his  money,  that  she  only  intended  to  marry  him  to  spite  his  family,  that  she 
lefaaed  to  live  at  hia  house,  and  did  not  intend  after  their  marriage  to  live 
with  him  at  any  residence  he  provided.  If  proved,  these  facta  constitute  a 
good  defense  for  a  breach  of  the  promise  of  marriaget  MiUer  t.  BobUtp  31 
Miofa.476. 

Bdum  ^  Mngagemeni  Bing  by  the  plaintiff  to  the  defendant  after  ho  tola 
iMr  that  ho  loved  her  no  longer,  bnt  loved  another,  and  would  not  marry 
plaintiff,  is  not  a  rescission  of  the  contract  to  marry  on  her  par^  and  eousti« 
tntea  no  defense  to  her  action  to  recoTor  damages  for  a  breach  of  snoh  oon- 
traot on  tho  part  of  defendant:  Kraa^^ger  ▼.  Baiter,  91  Mo.  404;  60  Am. 
Bep.262. 

Breach  ^  OrtmimU  Lam  by  plaintiff  is  no  defense  to  her  aotioii  for  a  breach 
«f  promise  to  marry,  especially  when  there  is  no  evidence  that  defendant 
waa  informed  thereof  or  ref  oied  to  marry  plaintiff  on  that  ground:  Berrg  v 
Sahemam,  44  Me.  164. 

Frequeni  Iniermarriagee  ^  Aneetton  of  the  parties  la  no  defence  to  an 
notion  for  broach  of  promise  of  marriago  when  tho  oontraot  was  not  broken 
off  on  that  ground:  iUmmome  t.  Simmone,  8  Mich*  818. 

ItOemperaU  BaUie  of  plaintiff  is  not  a  defense  nnder  a  general  denial  in  an 
aotion  for  breaeh  of  promise  to  marry:  BuUon  T.  McCamUfp  1  Abb.  App. 
DeoL  282^  reversing  the  same  case  in  38  Barb.  418. 

DifensSi— That  defendant  was  afflicted  with  venereal  disease,  rendering  him 
vifit  to  many,  is  no  defeitee  to  his  breach  of  promise  if  the  disease  was 
oootraotod  thereafter  or  if  before,  and  he  knew  that  his  infirmity  was  inoar* 
«bla|  hat  if  the  disease  was  oontraoted  prior  to  the  piomiae  to  marry,  and 
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ha  had  reason  to  helieva  that  the  diaeaM  waa  temporary  only,  ha  is  ezcosabla 
for  a  breach  of  hia  contract  reanlting  fnim  a  knowledge  afterwarda  acqnirad 
that  it  waa  of  lonj^  duration  and  probably  inoarabla:  Alien  ▼,  Bnber,  86  N.  C 
91;  41  Am.  Rep.  44.  That  defendant  aabaeqnently  to  hia  promiae  became 
afflicted  with  an  incurable  diieaae,  oanaing  bleeding  at  the  iuuga,  and  oonld 
not  marry  without  danger  to  hia  life,  ia  not  a  good  defenae  for  hia  breach  of 
promiae  to  marry:  Hall  ▼.  WriyfU,  06  Bng.  Com.  L.  746;  El.  a  Ik  £.  746. 
That  plaintiff  had  been  inaana  and  confined  ia  an  aaylnm  before  the  promiso 
to  marry  her  waa  made  ia  no  defenae  for  ita  breach  if  ahe  waa  eano  at  tbo 
time  the  promise  was  made  and  broken:  Baher  t.  Cartwrigkif  10  Cook  ]k« 
V.  a,  124;  30  L.  J.  Com.  P.  864;  7  Jnr.,  N.  a.  1247. 
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MaRIWI  InHUKAKCI— FORniTVRB  FOR  FaILURI  to  Pat  PRRMI171f.~A  poU 
icy  of  marine  inanrance,  proTiding  that  it  shall  ba  Toid  upon  the  failora 
of  the  insured  to  pay  the  premium  within  a  certain  time  after  maturity 
and  demand,  ia  not  rendered  void,  but  Toidable  only,  by  a  breach  of  aneh 
oonilition,  and  the  insurer  may  elect  to  continue  tlio  policy  in  force,  not* 
withstanding  the  default  in  the  payment  of  the  premium. 

Marins  Inhuranok — NioLioiNci  or  Mavtir  as  AyoiDiiro  Polict.— 
When  a  marine  policy  inaurea  againat  the  perils  or  **unavoidablo  dan- 
gers*' of  the  aea  or  river,  the  mere  neglect  of  thoae  in  charge  of  the 
▼eaael,  in  making  a  landing  or  otherwiae,  does  not  free  the  insurer  froM 
liability. 

SaxpriNo—OBSfntAL  Atrra<ir— Rulb  ov,  Whrit  APFLTn.~The  rvls  of 
general  aTcrage  applies  only  when  there  is  common  dangor  to  tho  tso- 
sel  and  to  the  cargo;  and  then  every  thing  which  is  saved  by  one  oon- 
tinned  unremitted  effort  must  pay  the  ezpenae  in  proportion  to  its 
▼alne.  This  rule  does  not  apply  when  tho  expenses  involved  are  not 
incurred  for  the  common  benefit  of  the  vesael  and  cargo,  as  wbeto  tkm 
cargo  is  taken  off  to  lighten  the  vessel,  and  not  becanse  the  cargo  is  in 
danger.  Expenses  incurred  for  a  separate  interest^  and  not  for  the  com- 
mon benefit  of  vessel  and  cargo,  are  chargeable  to  that  iutereat  only. 

Mariitb  Inhukance— Abandonmbnt,  When  Valid.— If,  in  all  probabilt^, 
the  expenditures  that  must  bo  incurred  to  deliver  an  insured  vessel  from 
peril  will  be  more  than  half  her  value,  and  if  her  peril  is  snch  that  m 
considerate  owner,  if  nninanred,  wonld  not  attempt  toaave  her  becanss 
of  such  great  expense,  an  abandonment  as  for  a  total  loss  is  valid,  nndsr 
a  policy  of  insurance  providing  that  there  shall  l>e  no  aliandonmenti  as 
for  a  total  loea,  nnlesa  the  injury  auatained  is  equal  to  fifty  per  coat  of 
the  agreed  value  of  the  policy.  In  snch  case  the  fact  that  tho  vssssl 
does  not  ultimately  prove  an  abaolnte  or  total  loss  doss  not  defeat  tho 
claim  for  the  insurance. 

Marinb  Insurancb — Abandonmbnt — What  Cohbtitutbs. — An  abandon- 
ment  of  an  insured  veaael  as  for  a  total  loss,  to  give  the  insured  tho 
right  to  claim  the  full  amount  of  insurance,  must  include  not  only  aa 
faitentiott  to  abandon,  but  a  relinqnishroent  of  all  right  to  the  property. 
Mid  although  the  insured  may  give  notice  to  the  insurer  of  an  intenticA 
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Co  abandon,  yet^  if  he  all  the  iiuM  eontinvM  to  hold  agaiut  the  rl^t  ef 
the  latter,  and  to  eUim  and  nte  the  property  ae  hie  own,  tliere  ia»  ia 
fact,  no  abandonment;  and  be  ean  recover  apoo  the  polio j  only  wbak 
may  in  fact  be  hie  lota. 

Lincoln^  Stevenf^  and  Lincoln^  Manhal  and  Lochre^  and 
Brovnif  Humphrey^  and  Davie^  for  the  appellants. 

B.  F.  Buckner,  E.  F.  Trahue^  and  John  L.  Scott,  for  the 
appellee. 

*^  Holt,  C.  J.  This  is  an  action  upon  a  marine  policy  of 
insurance. 

The  appellant,  the  Louisville  Underwriters,  issued  it  to  the 
appellee,  S.  V.  Pence,  on  November  26,  1885,  insuring  his 
steamboat,  the  Hibemia,  valued  at  six  thousand  dollars,  in 
the  sum  of  four  thousand  dollars,  for  one  year.  The  first 
premium  note  of  one  hundred  and  twenty  dollars  matured 
on  February  26,  1886|  and  was  unpaid,  when  on  April  14, 
1886,  the  boat  was  stranded  upon  the  Kentucky  river.  It 
was  returning  to  Louisville  from  a  trip  up  the  river  with  a 
cargo  worth  perhaps  nine  thousand  dollars.  Owing  to  a  rise 
the  river  was  out  of  its  banks.  The  boat,  upon  a  third  efibrt, 
made  a  landing  upon  or  beyond  the  top  of  the  river  bank  to 
take-on  some  freight,  but  stuck  there.  The  river  was  falling 
rapidly,  and  in  a  few  hours  the  greater  portion  of  the  boat 
was  high  and  dry  upon  ^  the  bank,  while  the  other  part  wag 
in  the  water.  The  entire  cargo  was  removed  within  a  few 
hours  after  the  boat  grounded,  but  it  thus  remained  for  over 
fifty  days,  although  much  labor  was  being  constantly  ex- 
pended in  the  effort  to  get  it  into  the  river.  It  did  not  break 
in  two,  but  its  timbers  were  bent  and  strained,  many  of  them, 
m  fact,  broken,  and  when  at  last  released,  it  had,  in  its  leaky 
cbndition,  to  be  towed  by  other  boats  to  a  place  for  repairs. 
All  this,  aside  from  the  removal  of  the  cargo,  involved  an 
expense  of  three  thousand  three  hundred  dollars. 

Tliere  is  evidence  tending  to  show  that  within  a  few  houra 
after  the  boat  stranded,  the  owner,  who  was  also  at  the  time 
in  charge  of  it  as  master,  sent  a  man  to  the  appellant's 
home  office  with  the  word,  and  perhaps  a  letter,  to  the  effect 
that  it  was  stranded;  and  the  appellant  could  take  charge 
of  it. 

The  evidence  clearlj  shows,  however,  that  notwithstanding 
this  notice  the  appellee  retained  control  of  the  boat,  and  after 
liaving  it  repaired,  claimed,  controlled,  and  used  it  as  hit 
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own,  and  so  far  aa  api>ears,  has  done  so  ever  since;  at  least 
lie  was  so  doing  when  this  action  was  tried  below  in  March» 
1888. 

It  was  brought  for  a  total  constructive  loss,  and  a  verdict 
obtained  for  the  full  amount  of  the  insurance. 

The  policy  provides:  "The  perils  which  this  company 
hereby  assume  under  this  policy  are  the  unavoidable  dangers 

of  the  rivers This  policy  shall  become  void  ....  in 

case  the  note  or  other  obligation  given  for  the  premium  here* 
for  be  not  paid  within  fifteen  days  after  maturity  and  demand^ 
and  remain  void  during  the  time  the  same  shall  be  overdue 

and  unpaid This  company   shall   be   free  from   all 

claims  for  loss  or  damage  '^^  arising  from   or  caused   by 

....  barratry There  shall  be  no  abandonment  as  for 

a  total  loss,  on  account  of  said  vessel  grounding,  or  being 
otherwise  detained,  or  in  consequence  of  any  loss  or  damage, 
unless  the  injury  sustained,  inclusive  of  any  general  average 
claim,  be  equivalent  to  fifty  per  centum  of  the  agreed  value 

of  this  i)o1icy The  insurance  may  be  terminated  at 

any  time  at  the  request  of  the  insured,  in  which  case  the 
company  may  retain  the  customary  short  rates,  and  the 
deductions  shall  only  be  made  on  the  whole  months  of  unex- 
pired time.  The  insurance  may  also,  at  any  time,  be  ter- 
minated at  the  option  of  the  company,  on  giving  five  days' 
notice  to  that  effect,  and  refunding  a  suitable  proportion  of 
the  premiums  for  the  unexpired  term  of  this  policy." 

The  company  claims  the  policy  was  canceled  at  the 
request  of  the  assured  prior  to  the  accident  This,  however, 
was  not  pleaded.  At  the  close  of  the  testimony  the  appel- 
lant proposed  to  do  so  by  an  amended  answer  then  tendered. 
It  was  properly  rejected.  While  there  was  some  evidence  to 
to  this  eflect,  yet  the  decided  weight  of  the  testimony  waa 
otherwise.  The  action  had  been  pending  nearly  two  years 
and,  if  true,  it  must  have  been  known  to  the  company  whea 
it  filed  its  answer. 

Its  defenses  are  that  the  policy  was  not  in  force  at  the  tim» 
of  the  accident,  because  the  first  premium  note  was  then 
overdue  more  than  fifteen  days,  and  its  payment  had  beeu 
demanded;  that  the  accident  was  the  result  of  the  negligence 
of  the  master  of  the  boat,  and  that  it  was  a  c.'ise  for  .general 
average,  requiring  the  cargo  to  contribute  ratably  to  the 
expense  or  loss,  whereby  the  underwriter  would  be  relieved  to 
a  certain  extent 
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'^^  The  nonpayment  of  the  premium  note  for  fifleen  day 8 
did  not»  ipsofaetOf  render  the  policy  void.  It  rested  with  the 
company  whether  it  would  so  treat  it  It  was  voidable  at  its 
option.  It  could  elect  to  consider  the  policy  in  force  notwith- 
standing the  default  in  payment.  If  this  were  not  so,  then 
a  party  desiring  to  annul  a  contract  would  only  need  to  make 
default  to  accomplish  bis  purpose,  although  the  other  party, 
and  who  would  not  be  in  fault,  might  elect  to  continue  it. 

In  Sterenaon  v.  Phctniz  /ns.  Co.,  88  Ky.  7«  4  Am.  St.  Rep. 
120,  where  a  policy  provided,  if  the  assured  should  thereafter 
take  out  other  insurance  upon  the  property  insured,  it  should 
be  void,  it  was  held  that  a  breach  of  the  condition  made  it 
voidable  only  at  the  election  of  the  insurer. 

Whether  the  appellant  bad  waived  the  payment  of  the 
premium  note  and  the  consequent  forfeiture  of  the  policy  was 
submitted  to  the  jury  by  proper  instructions. 

It  is  settled  that  where  a  policy  insures  against  the  perils 
of  the  sea  or  river,  the  mere  neglect  of  those  in  charge  of  the 
vessel  will  not  free  the  insurer  of  liability.  The  fact  that  the 
want  of  judgment  or  skill  of  the  master  in  charge  may  have 
contributed  to  the  loss  will  not  preclude  a  recovery  of  ths 
underwriter.  This  is  settled  law  in  both  England  and  thie 
country. 

If  the  proximate  cause  of  this  loss  be  a  peril  insured  against, 
then  it  is  covered  by  the  policy,  although  it  may  have  been 
occasioned  remotely  by  the  negligence  of  the  master.  His 
misconduct,  unless  tainted  by  design  or  fraud,  will  not  defeat 
a  recovery. 

It  was  held  in  Oeyieral  Mut  In$.  Co.  v.  Sherwood^  14  How. 
351,  if  the  loss  be  occasioned  by  a  peril  of  the  sea  the  insurer 
is  liable  under  a  policy  against  the  usual  '^  perils  of  the 
sea,  although  the  master  of  the  vessel  did  not  use  due  care 
to  avoid  the  (leril. 

If  the  peril  was  the  operative  cause  of  the  loss  the  inquiry 
goes  no  further— the  cause  of  the  peril  will  not  be  sought: 
Orient  In$.  Co.  v.  Adams,  128  U.  8.  67. 

In  the  case  now  before  us  there  is  no  evidence  showing 
any  fraudulent  conduct  upon  the  part  of  the  master  of  the 
boat;  and  even  if  the  landing  was  careless  or  ill-advised, 
yet  it  cannot  defeat  a  recovery. 

It  is  said,  however,  the  policy  in  this  case  only  insures 
against  such  dangers  as  are '' unavoidable,*'  and  that  this  word 
is  not  to  be  found  in  the  policies  whiob  were  under  consider* 
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ation  in  the  cases  above  cited.  It  does  not  refer,  however,  to 
the  duties  of  those  in  charge  of  the  boat,  but  to  such  perils 
as  are  incident  to  navigation,  and  from  their  nature  insepara- 
ble from  it.  It  relates  to  the  perils  embraced  by  the  policy, 
and  not  to  the  skill  and  care  to  be  exercised  by  the  master 
of  the  boat  If  this  were  not  so  there  would  have  been  no 
need  of  the  policy  providing  that  the  insurer  should  not  be 
liable  in  case  of  barratry.  If  the  company  was  not  to  be 
liable  in  any  case  where  the  loss  miglit  be  avoided  by  skill 
and  care  upon  the  part  of  the  master,  certainly  a  further  pro- 
vision against  loss  arising  from  fraud  or  evil  design  upon  his 
part  was  unnecessary,  and  the  policy  is  to  be  construed  most 
strongly  against  the  insurer.  The  use  of  this  word  in  the 
policy  did  not,  therefore,  render  the  rule  referred  to  inappli* 
cable  to  this  case,  and  the  jury  were  in  this  respect  also  prop- 
erly instructed. 

This  case  is  not  one  for  general  average. 

It  has  been  de6ned  to  be  ^  a  loss  arising  out  of  extraordi- 
Tiary  '**  sacrifices  made,  or  extraordinary  expenses  incurred, 
lor  the  joint  benefit  of  the  ship  and  cargo."  It  is  founded 
vpon  the  plainest  principles  of  common  justice.  So  much 
ao,  that  it  was  in  force,  at  least  in  a  crude  form,  at  an  early 
<lay  among  commercial  nations.  The  ancient  Rhodian  law 
furnished  an  example  which  was  adopted  by  the  Romans. 
The  rule  is  that  where  there  is  a  common  danger  to  the  vessel 
and  the  cargo,  every  thing  which  is  saved  by  one  continued, 
unremitted  efibrt  shall  pay  the  expense  in  proportion  to  its 
value.  For  this  purpose  the  ship  is  in  lien  to  the  cargo  and 
the  cargo  to  the  ship.  If  the  expense  be  incurred  for  the 
joint  benefit  in  case  of  a  common  peril,  and  where  there  is 
imminent  danger  of  all  being  lost,  it  is  but  natural  justice 
and  equitable  that  whatever  is  saved  by  the  sacrifice  shall 
contribute  according  to  its  value  to  the  loss.  ^What  is  given 
for  the  general  benefit  of  all  shall  be  made  good  by  the  con* 
tribution  of  all." 

So  far  has  this  rule  been  carried  in  this  country  that  a  por- 
tion of  a  cargo,  saved  with  but  little  trouble,  but  constitating 
by  far  the  greater  portion  in  value  of  the  property  in  peril, 
has  been  compelled  to  contribute  to  the  entire  expense  in 
proportion  to  its  value.  Thus,  in  Sevan  v.  Bank  of  the  Uniisd 
Statea,  4  VVliart.  301;  33  Am.  Dec.  64,  there  was  a  large 
amount  of  specie  on  board.  It  was  first  taken  oflf,  and,  owing 
lo  its  nature,  with  but  little  trouble;  but  it  was  required  to 
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contribute  to  the  entire  expense  by  way  of  general  average;. 
This  case  hn9,  however,  owing  to  its  particular  facts,  been-, 
doubted  by  high  authority:  MeAndretn  T.  ThaUher,  8  WalL 
847. 

The  principle,  however,  is  fully  recognized  and  well  settle  J. 
It  is  not  applicable,  however,  to  this  case,  ^^^  because  it  is 
evident  the  expenses  involved  were  not  incurred  for  the 
common  benefit  of  the  boat  and  the  cargo.  Expenses  incurred 
for  a  separate  interest,  the  other  interests  not  being  involved 
in  the  danger,  are  chargeable  to  that  interest.  Here  it  is 
evident  the  cargo  was  taken  off  to  lighten  the  boat,  and  not 
becnuse  the  cargo  was  in  danger. 

No  common  danger  existing,  no  common  benefit  to  bo 
secured,  the  lower  court  properly  disregarded  the  question  of 
general  average:  Fireman^s  Ins.  Co.  v.  Fitzhugh^  4  B.  Mon. 
161. 

Tliis  sinf^ular  state  of  case  is,  however,  presented.  Th» 
appellee.  Pence,  incurred  but  about  thirty-three  hundrecl 
dollars  of  expense  in  saving  and  repairing  the  boat.  He  has^ 
upon  the  ground  of  a  total  constructive  loss,  recovered  a 
judgment  for  four  thousand  dollars,  the  full  amount  of  the 
insurance,  and  has  also  kept  the  boat.  If  the  verdict  is  to 
stand  he  is  made  more  than  whole,  and  yet  the  contract  of 
insurance  is  one  of  indemnity  merely. 

It  is  true  there  may  be  an  abandonment  of  the  vessel,  and 
a  claim  for  the  full  amount  of  insurance  upon  the  ground  of 
a  total  constructive  loss.  The  fact  that  it  does  not  ultimately 
prove  an  absolute  or  total  loss  will  not  defeat  the  claim. 

The  right  to  abandon  as  for  a  total  loss  depends  upon  the 
probabilities,  when  the  right  is  exercised,  that  it  will  prove 
8uch,  and  is  not  affected  by  the  fact  that  the  vessel  is  sub- 
iequently  saved  and  the  damage  less  than  was  expected. 

It  was  held  in  the  Orient  Ina.  Co.  y.  Adams,  123  U.  S.  67, 
that  the  abandonment  of  a  vessel  for  a  total  loss,  made  in 
good  faith,  when  it  was  in  reasonable  '^^  probability  imprac- 
ticable to  recover  and  repair  it,  and  when  the  damage  from 
the  perils  insured  against  amounted  in  like  probability  to 
more  than  fifty  per  cent  of  the  value,  was  a  valid  one  within 
the  terms  of  a  policy  providing  that  there  should  be  no 
abandonment  as  for  a  total  loss,  unless  the  injury  sustained 
was  equivalent  to  fifty  per  cent  of  the  agreed  value  of  the 
vessel,  although  by  a  change  of  eircunutanccG  it  afterward 


182  Louisville  UNDsawRiTEBa  v.  Pence.    [Kentucky, 

became  practicable  to  float  off  the  yessel,  and  the  lose  was 
thereby  reduced  to  lesB  than  fifty  per  cent  of  that  value. 

If,  in  all  probability,  the  expenditures  that  must  be  incurred 
to  deliver  the  vessel  from  peril  will  be  more  than  half  her 
value,  and  if  her  peril  be  such  that  a  considerate  owner,  if 
uninsured,  would  not  attempt  to  save  her  because  of  such 
great  expense,  then  the  abandonment  would  be  valid. 

Says  Kent:  ^*The  right  of  abandonment  does  not  depend 
upon  the  certainty,  but  on  the  high  probability,  of  a  total  loea, 
either  of  the  property  or  of  the  voyage,  or  both.  The  insured 
is  to  act,  not  upon  certainties,  but  upon  probabilities,  and  if 
the  facts  present  a  case  of  extreme  hazard,  and  of  probable 
expense,  exceeding  half  the  value  of  the  ship,  the  insured  may 
abandon,  though  it  should  happen  that  she  was  afterwards 
recovered  at  a  less  expense":  3  Kent's  Commentaries,  821. 

An  abandonment  is,  however,  a  surrender  of  the  right  of 
property.  It  is  a  giving  up,  a  total  desertion  of  claim.  It 
includes  not  only  the  intention  to  abandon,  but  a  relinquish* 
ment  of  all  right  to  the  property.  There  must  be  a  concur- 
rence of  the  intention  and  the  actual  relinquishment  of  all 
rights,  so  that  the  insurer  may  ^^^  appropriate  the  property. 
When  abandoned  it  is  as  much  his  as  if  it  had  been  the  sab- 
ject  of  a  bill  of  sale. 

It  is  true,  it  is  said,  it  is  effected  by  an  unconditional 
notice  to  the  underwriter,  given  within  a  reasonable  time 
after  the  assured  knows  of  the  loss;  but  even  if  the  latter 
gives  such  notice,  and  yet  all  the  time  continues  to  hold, 
claim,  use,  and  control  the  property  as  his  own,  and  in  denial 
of  the  rights  of  the  insurer,  it  would  not  be  a  valid  abandon- 
ment. In  such  a  case  there  would,  notwithstanding  the 
notice,  be  no  cession  to  the  underwriter  of  the  ownership. 
We  do  not  mean,  of  course,  that  the  owner  must  take  the 
property  and  deliver  it  to  the  insurer.  This  would  be  imprac- 
ticable. But,  although  the  owner  may  give  notice  of  an 
intention  to  abandon,  yet  if  he  all  the  time  continues  to  hold 
against  the  right  of  the  insurer  and  to  claim  and  use  the 
property  as  his  own,  then  there  is,  in  fact,  no  abandonment, 
and  the  owner  can  only  recover  upon  the  policy  what  may  in 
fact  be  his  loss. 

It  is  said  if  the  conduct  of  the  appellee  in  continuing  to 
use  and  claim  the  boat  operated  as  a  waiver  of  the  abandon* 
ment,  yet  it  is  not  pleaded. 


April,  ltf92.J    Loui8viLL£  Undkkw&iteus  ••  Pjcmci.  183 

Conceding  that  he  gave  the  notice,  as  is  claimed,  of  the 
intention  to  abandon,  yet  he,  in  facty  never  did  sa  There 
never  was  any  abandonment. 

It  cannot  reasonably  be  said  that  by  the  mere  notice  the 
rights  of  the  parties  became  fixed  when  the  appellant  con* 
tinned  to  use  and  claim  the  boat.  This  would  sacrifice  sub- 
stance to  form.  If  there  bad  been  a  valid  abandonment  those 
riglits  would  have  become  fixed,  but  the  appellant's  own  tes- 
timony shows  there  was  none.  The  appellee  never  held  the 
boat  at  any  time  for  the  appellant.  ^^  It  results  that  the 
case  is  one  of  partial  and  not  total  loss.  The  criterion  of  any 
recovery  is  the  sum  which  the  appellant  necessarily  paid  out 
and  expended  for  the  relief  and  repair  of  his  boat;  and  the 
only  error  of  the  lower  court  consisted  in  instructing  the  jury 
upon  the  hypothesis  of  an  abandonment  for  a  constructive 
total  loss. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded 
for  another  trial  in  conformity  to  this  opinion. 

MARxirs  lasvaivoB— LiABnrrr  foa  Lon  Cavwmd  bt  M i«m's  Haou* 

asiroa.— An  iiitar«r  is  liabls  for  •ztnordlnary  porili  only,  nmUm  bj  •zpr«« 
•tipnlatioii,  and  iioil  for  soeh  aa  proceed  from  the  negligence.  oaekUlfnlnea^ 
or  miacondact  of  the  maaker  and  crew:  Natthm  /««.  Co.  n  Stouten,  S  Smedee 
h  M.  SiO;  41  Am.  Dee.  502:  The  nnderwritera  are  not  liable  for  the  loee  el 
a  atmoded  TMael,  when  the  loea  ooald  haTC  been  arotded  bj  care  and  dUi* 
genca  on  the  part  of  the  owner  or  hit  agentt  McDoweUr,  Otnerai  tie,  Im,  Oo,, 
7  Im.  Ann.  084;  06  Am.  Deo.  010^  and  note. 

MAanra  lasuaAiios— ABAVDOiriiBirT.— A  ship  damaged  more  than  eae> 
half  her  Talae  may  be  abandoned  as  for  a  total  loea:  Debtoia  v.  Oeeon  /na.  O^,, 
10  Pick.  803;  28  Am.  Dec  845;  AbboU  v.  Broonu^  1  Oainee,  292;  2  Am.  Dee. 
1S7;  i^ydi  ?.  LouUkmaeie.  ine.  Oo,,  2  Martin,  N.  S.,  410;  14  Am.  Dec  ISO; 
Orrok  ▼.  CommonweaUh  Ins,  Co.,  12  Pick.  450;  82  Am.  Dec  271;  Ee^itokU  ▼. 
Ocean  Int.  Co.,  22  Pick.  191;  33  Am.  Dec  727.  See,  abo^  the  note  to  Ptirm 
▼.  Ocean  /ml  Oo,^  29  Am.  Dec  570. 

Mabivs  Ikbuiiaxob— General  Atbraob. — Rvls  or*.  Bee  the  notee  to 
Be^noUb  ▼.  Ocean  /nc  Oo.,  83  Am.  Dec  732;  MerehanU*  eie,  Ina.  Oo.  r,  8hiL 
Ac  80  Am.  Dec  600^  and  Waihsr  ▼.  UnUed  SkUei  In§.  Co,,  14  Am.  Dec  018. 

Mabcib  Insubavos — ABAND01IMB9T — How  ErrcOTBD.  ^Abandonment 
mnat  be  poaitiire^  and  mnat  in  expreoa  terms  or  by  necesaary  implication 
impatt  an  actual  preaent  relinqniehment  of  the  intereat  or  anbjeot  matter  to 
which  the  abandonment  appliest  and  most  tmly  atate  the  gronnda  upon 
which  it  waa  made  and  a  total  loea  daimeds  Pckti  t.  Ooms  /na.  Cb..  18  Pi^ 
88;  29  Am.  Dec  607|  BoOe^  ▼.  ama^pmOm  Ina.  Cb.«  8  OiU  4  J.  460;  ft 
Dec  8179  aad 
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Rothschild  v.  Kohn  Brothers  and  Company. 

[93  KkntVC&T,  107.] 

Xhsolybncy — Secrkt  Truht  foa  Dbbtor— Rights  ov  Crbdttors — Estop- 
pel.— Acceptance  by  creditors  of  their  share  of  their  debtor's  assets  ia 
an  action  brought  by  hia  assignee  in  insolvency  to  settle  the  trust  does 
not  estop  them  from  subjecting  to  their  claims  goods  sold  by  such 
assignee  to  one  who  purchased  them  for  and  with  the  money  of  the 
debtor,  and  it  makes  no  differeuce  that  the  goods  sought  to  be  subjected 
to  their  claims  are  not  the  identical  ones  obtained  from  the  assignee. 

BuBROOATiON— SuBETT  IN  Clatmant*8  Bokd. — When  fiooda  held  under  a. 
fraudulent  trust  for  a  debtor  are  levied  on  by  his  cr^  ditors  as  his  prop* 
•rty,  aud  released  from  execution  under  a  claimant's  bond  given  .by  thtt 
fraudulent  trustee,  the  fact  that  the  latter  is  held  liable  on  the  bond 
does  not  give  him  nor  his  surety  any  right  to  the  goods  by  way  of  sob- 
rogation  for  indemnity  as  against  other  creditors  of  the  fraudulent 
debtor  who  have  intervened  aud  acquired  ths  right  to  look  to  the  prop- 
erty for  the  satisfaction  of  their  claims. 

La  Pkndbns. — The  commencement  of  an  action  and  the  snins(  ont  of  sum- 
mons by  a  creditor  to  subject  to  his  claim  property  of  his  debtor,  held 
nnder  a  secret  trust  by  another,  creates  an  equitable  Hi  pendent,  if  the 
property  is  specifically  described  in  the  petition,  and  one  who  pur- 
ehases  or  takes  a  mortgage  on  such  property  from  the  fraudulent  trustee 
pending  the  action  is  a  lin  pendens  purchaser. 

Ltt  Pen DBN8.— Under  the  Keutucky  statute  an  equitable  Ub  pendent  is 
acquired  in  a  suit  to  snbjeot  specific  property  to  the  payment  of  a  debt» 
by  filing  a  petition  and  suing  out  summons. 

Sweeny^  Elli$^  and  Sweeney,  for  the  appellants. 
O.  W.  WUliains  and  Son,  for  the  appellees. 

*••  Holt,  C.  J.  June  29,  1882,  M.  Levy  made  an  assign- 
ment for  the  benefit  of  bis  creditors  to  one  Baer.  The 
assigned  property  consisted  of  a  stock  of  merchandise. 

After  a  small  portion  of  them  had  been  sold  at  retail  by 
the  assignee  the  balance  were,  as  is  claimed,  pretendingly 
purchased  by  Jacob  Goldnamer  as  if  for  himself,  but  in  fact 
for  Levy,  and  paid  for  by  the  latter.  They  **^  are  brothers- 
in-law.  Levy  thenceforth  controlled  and  earned  on  the  busi- 
ness, but  in  the  name  of  Goldnamer,  who  was  merchandising 
about  a  hundred  miles  distant. 

In  April,  1883,  J.  M.  Robinson  &  Co.  and  C.  H.  Bliss,  hav. 
ing  judgments  against  Levy  and  returns  of  nulla  bona,  insti- 
tuted  actions  assailing  the  assignment  and  purchase  by 
Goldnamer  as  fraudulent,  and  averring  that  the  purchase 
was  merely  colorable  as  to  Goldnamer,  and  in  fact  made  for 
Levy,  he  furnishing  the  money  to  pay  for  the  goods. 
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They  sued  out  attachments,  under  which  a  portion  of  them 
were  seised,  and  finally  sold  under  a  decree  directed  to  be 
entered  by  the  superior  court,  it  holding  that  the  purchase 
was  fraudulent  upon  the  part  of  Goldnamer,  and  made  in 
fact  for  Levy. 

The  goods  so  seized  did  not,  however,  sell  for  enough  to  pay 
the  debts  of  these  two  attaching  creditors,  and  the  actions 
remained  pending  upon  the  docket. 

Ooldnamer  brought  an  action  for  a  new  trial  upon  the 
ground  that  he  had  discovered  those  creditors  had,  in  a  suit 
by  the  assignee  to  settle  the  trust,  received  their  pro  rata  of 
the  trust  estate,  including  what  had  been  paid  for  the  goods 
bought  in  his  name,  and  this  fact  was  attempted  to  be  relied 
on  as  an  estoppel  of  the  claim  that  the  assignment  or  pur- 
chase  in  Goldnamer's  name  was  fraudulent 

A  new  trial  was,  however,  refused,  and,  upon  appeal,  the 
judgment  was  affirmed  by  the  superior  court. 

January  12,  1888,  Kohn  Brothers  A  Co.,  and  other  credit- 
ors of  Levy,  having  obtained  judgments  and  returns  of 
**  no  property,*'  sued  to  subject  the  goods  in  the  store,  wiiicli 
was  still  being  conducted  by  him,  but  in  Goldnamer's  ^^' 
name,  claiming  that  the  assignment  and  purchase  by  the 
latter,  in  1882,  were  fraudulent;  really  for  Levy's  benefit; 
that  the  latter  had,  in  fact,  paid  for  them,  and  that  all  the 
stock  then  on  hand,  in  truth,  belonged  to  him.  The  sum- 
mons was  served  on  Levy  January  14,  1888,  but  not  on  Oold- 
namer until  January  19,  1888.  No  attachment  was  sued  out 
In  November  previous  Wald  &  Co.  had  brought  a  similar 
suit  upon  a  return  of  *'no  property."  They  sued  out  an 
attachment,  but  nothing  was  done  under  it.  Levy  and  Oold- 
namer were,  however,  served  with  summons  within  a  day  or 
two  after  the  filing  of  the  petition. 

They,  as  well  as  one  other  creditor,  also  sued  out  executions 
upon  judgments  in  their  favor,  which  were  levied  upon  the 
goods. 

Goldnamer,  with  Joseph  Bothschild  as  his  surety,  executed 
claimant  bonds  for  them. 

Notices. were  issued  in  January,  but  not  executed  until 
February,  1888,  of  motions  upon  these  bonds,  and  at  this 
•tage  those  motions  and  all  of  the  suits,  including  those  of 
Robinson  &  Co.  and  Bliss,  were,  by  consent,  consolidated. 

January  18,  1888,  Goldnamer  executed  a  mortgage  upon 
the  goods  on  hand  to  other  creditors,  who,  on  March  10, 1888, 
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tendered  a  petition  in  these  causes  asserting  the  same,  but  it 
was  rejected;  and  the  court  finally  rendered  a  judgment  hold- 
ing the  obligors  in  the  claimant's  bonds  liable  for  the  debts 
as  to  which  they  had  been  executed,  and  the  goods  on  hand 
having  been  sold  by  a  receiver,  it  ordered  the  remainder  of 
tlie  debts  of  Robinson  &  Co.  and  Bliss  to  be  paid  in  full  there- 
from, and  the  balance  to  be  distributed  pro  rata  to  the  other 
plaintiffs,  not  ^^'  including  the  creditors  who  had  obtained 
judgment  upon  the  claimant  bonds. 

)      It  would  unnecessarily  extend  this  opinion  to  detail  the 

^  testimony  in  the  case,  or  to  consider  whether  the  assignee  was 
a  party  to  any  fraudulent  purpose.  It  is  sufficient  to  say 
that  when  all  the  circumstances  proven  are  considered,  they 
are  convincing  to  an  unprejudiced  mind  of  fraud  upon  the 
part  of  Levy  to  which  Goldnamer  was  a  party,  and  that  the 
superior  court  was  right  in  its  conclusion  upon  the  appeal  in 
the  cases  of  Robinson  &  Co.  and  Bliss.  Moreover,  the  chan- 
cellor has,  in  all  these  cases,  considered  the  testimony,  and 

^  so  found,  and  his  conclusion  as  to  this  question  of  fact  is,  in 
our  opinion,  abundantly  supported  by  the  testimony. 

The  fact  that  the  plaintiffs  claimed  and  received  their  pro 
rata  of  the  fund  in  the  hands  of  the  assignee,  in  the  suit  by 
him  to  settle  the  trust,  does  not  estop  them  from  seeking  to 
subject  the  goods  now  on  hand,  although,  by  reason  of  pur- 
chase and  sale,  they  are  not  the  identical  ones  obtained  from 
the  assignee. 

It  is  true  that  in  the  action  by  the  assignee  to  settle  the 
trust,  some  of  the  creditors  excepted  to  the  commissioner's 
report  upon  the  ground  that  the  purchase  by  Goldnamer  was 

-  a  pretended  and  fraudulent  one;  but  Goldnamer  was  not  a 
party  to  that  suit,  and  whether  the  purchase  by  him  was 
merely  colorable,  and,  in  fact,  for  Levy's  benefit,  which  is  the 
issue  now  made,  could  not  have  been  determined  in  thai 
action.  The  fact  that  the  plaintiffs  in  these  proceedings 
shared  in  the  distribution  of  the  trust  fund,  including  what 
was  paid  for  the  goods  purchased  in  Goldnamer's  name,  does 
not  create  any  estoppel,  because  they  are  proceeding  upon  the 
ground  that  ^^'  the  money  paid  for  them  was  that  of  Levy; 
that  the  goods,  therefore,  also  belonged  to  him,  and  that  they 
liave  a  right,  therefore,  to  look  to  both  for  the  payment  of 
their  debts.  The  idea  is  that  the  goods  when  purchased  be- 
longed to  him,  and  that  the  business  which  had  been  conducted 
in  Gh>ldnamer'B  name  up  to  the  time  it  was  closed  out  by  the 
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appointment  of  the  receiver  in  these  actions  was  in  fact  that 
of  Levy,  and  that  the  goods  on  hand,  although  not  the  iden- 
tical ones  obtained  from  the  assignee,  belonged  to  Levy,  and 
were  therefore  liable  for  the  debts  of  the  plaintiffs.  The  ques- 
tion is  not  res  judicata. 

It  is,  however,  said  that  Goldnamer  and  his  surety  in  the 
claimant's  bonds  have  been  made  liable  thereon,  and  still  the 
goods,  or  the  fund  arising  from  their  sale,  have,  by  the  judg- 
ment, been  given  to  the  other  plaintiffs.  So  far  as  the  surety 
is  concerned,  it  is  sufficient  to  say,  that  in  such  a  case  he  can 
only  look  to  his  principal  for  indemnity.  No  right  of  subro- 
gation to  any  creditor's  rights  exists  as  to  him,  and  Gold- 
namer will  not,  under  the  circumstances,  be  heard  as  to  what 
equitable  right,  if  any,  the  claimant  of  property,  where  he 
has  been  made  liable  and  has  thus  satisfied  the  debt,  has 
to  look  to  the  property  for  indemnity  where  other  creditors  of 
the  debtors  have  intervened,  and  acquired  the  right  to  look 
to  the  property  for  the  satisfaction  of  their  claims. 

Goldnamer  presents  himself  as  a  party  to  a  fraud;  and 
while  he  may  now  be  liable  for  goods  which  have  been  pur- 
chased in  his  name  to  run  the  store,  yet,  as  he  has  allowed 
his  name  to  be  thus  used  in  the  carrying  out  of  the  fraudu- 
lent purpose,  he  must  rely  upon  Levy  paying  for  them  and 
saving  him  harmless.  He  cannot  upon  the  '^^  idea  that  if 
he  was  not  the  real  owner  of  the  goods,  yet  he  at  least  held 
them  in  trust  for  Levy,  be  indemnified  out  of  the  proceeds, 
because  if  he  can  in  any  view  be  regarded  as  a  trustee,  he 
was  a  fraudulent  one. 

The  only  other  question  necessary  to  be  considered  is  the 
refusal  of  the  court  to  allow  the  mortgagees  under  the  mort- 
gage from  Goldnamer,  of  January  18,  1888,  to  assert  it.  It 
may  be  said,  if  the  goods  were  not  his  then  he  had  no  right 
to  mortgage  them.  But  in  response  to  this,  it  can  be  properly 
said  that  this  was  a  question  upon  which  the  mortgHgees  were 
entitled  to  be  heard.  If,  however,  the  plaintiffs  in  these  suits 
had,  before  the  execution  of  the  mortgage,  acquired  a  li$ 
pendens  equitable  Hen  upon  the  goods,  then,  as  the  fund  real- 
ised from  their  sale  did  not  satisfy  the  plaintiffs'  claims,  this 
question  need  not  be  considered,  and  the  various  other  rea- 
sons given  in  argument  why  the  petition  of  the  mortgagees 
to  be  made  parties  w«is  properly  rejected  need  not  be  noticed. 

The  attachments  originally  sued  out  by  Robinson  &  Co. 
and  Bliss  were  exhausted  by  the  sale  of  the  portipn  of  tho 
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goods  upon  which  they  were  levied.  The  mere  bringing  of  a 
Buit  to  subject  property  to  a  debt  where  the  plaintiff  has  no 
specific  lien  will  not,  in  the  absence  of  any  grounds  author* 
izing  the  chancellor  to  subject  it,  create  a  lis  pendens  lien. 

But  where  it  is  claimed  the  property  has  been  fraudulently 
transferred,  and  it  is  specifically  described  in  the  petition,  as 
it  is  in  this  instance,  and  the  chancellor  is  asked  to  subject 
it,  an  equitable  lis  pendens  lien  is  acquired:  Northern  Bank 
of  Kentucky  v.  Deckebachj  88  Ky.  154. 

The  doctrine  of  lis  pendens  applies  both  at  law  and  '^*  in 
equity.  But  for  it  a  court  often  could  not  execute  its  decrees. 
Alienation  of  the  property  during  the  pendency  of  the  action 
would  prevent  its  doing  fo.  After  a  suit  is  begun,  it  would 
be  contrary  to  public  policy  to  permit  one,  though  not  a  party 
to  it,  to  defeat  any  judgment  by  the  acquisition  of  the  prop- 
erty. If  allowable,  litigation  would  be  unavailing.  The  rule 
is  based  upon  necessity,  and  liable  to  work  such  hardsliip 
that  it  would  likely  not  be  in  force  as  to  bona  fide  purchasers, 
but  for  the  publicity  of  judicial  proceedings,  which  affords 
opportunity  of  getting  information.  When,  however,  does 
this  lis  pendens  begin? 

Freeman  on  Judgments,  section  195,  says:  *^Lis  pendens, 
except  when  some  statute  provides  otherwise,  begins  from 
the  service  of  the  process  or  subpoena,  and  not  before." 

This  is  the  common-law  rule,  and  in  the  absence  of  any 
statutory  provision  the  commencement  of  the  lis  pendens  is  in 
general  the  service  of  the  process. 

A  lis  pendens  is  merely,  however,  as  the  term  indicates,  a 
pending  suit;  and  section  89  of  our  Civil  Code  provides  that 
an  action  is  '* commenced"  by  the  filing  of  the  petition  and 
the  suing  out  of  the  summons. 

When  this  is  done  the  action  is  by  our  statute  begun: 
Hart  T.  Hayden,  79  Ky.  846. 

Whenever  an  action  is  **  commenced,"  according  to  the 
statute,  it  is  certainly  pending;  a  party  may  then  by  dili- 
gence inform  himself  that  the  property  is  in  litigation;  and  it 
results,  that  when  this  mortgage  was  executed  all  of  the 
creditors,  to  whom  the  judgment  gives  the  proceeds  of  the 
goods,  had  an  equitable  lis  pendens  lien  upon  them.  Although 
the  summons  in  the  Kohn  Brothers  A  Co.  ^^*  suit  was  not 
executed  on  Golduamer  until  the  day  after  the  mortgage  was 
executed,  yet  the  action  had,  according  to  our  statute,  been 
pending  for  several  days.    Bo  far  as  notice  is  concerned  it 
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did  not  matter  to  the  mortgagees  whether  the  li$  pendens 
dated  from  the  filing  of  the  petition  and  the  suing  out  of  the 
summons,  or  from  its  service.  The  service  upon  Goldnamer 
gave  no  actual  notice  to  them. 

It  is  sought  by  a  cross-appeal  to  charge  Goldnamer  with 
the  money  realized  by  the  sale  of  goods  while  the  store  was 
being  conducted  by  Levy,  from  1882  to  1888;  but  the  theory 
upon  which  the  creditors  proceed  is  that  Levy  in  fact  owned 
the  store,  and  that  he,  and  not  Goldnamer,  got  the  proceeds. 

The  judgment  is  affirmed  upon  both  the  original  and  cross- 
appeals.  ___^ 

Lts  pENDSirs— At  What  Staoi  or  Action  Abisis.— A  tU  pendent  begins 
where  a  biU  is  filed,  from  the  serrioe  of  sammoos:  AUieon  ▼.  Drake,  145  III. 
SCO;  Gold  Hunter  Mining  etc  Co,  v.  Holleman,  2  Idabo^  S.'^S;  Linedn  Rapid 
TreutfU  Co.  ▼.  Rundie,  34  Nek.  S59.  At  oommon  law  (U  pend^na  cointneiioed 
on  the  day  the  writ  bore  Uite^  while  in  chancery  it  did  not  esiet  until  the 
•ubpoena  was  served:  Newman  ▼.  Chapman,  2  Kand.  08;  14  Am.  Dec  766, 
ami  extended  note.  Lie  pendene  does  not  arise  so  as  to  imply  notice  to 
pnrebasers,  nntil  the  bill  has  been  filed  and  the  snbpcsoa  senred:  MUkr  ▼• 
Kertknvf,  1  BaiL  Eq.  479;  23  Am.  Dee.  IS^,  and  note;  Murray  y.  BkUek* 
ford,  1  WeniL  583;  19  Am.  Dee.  537;  Campbelfe  caee,  2  Bland.  209;  20  Am. 
Dee.  850,  and  nots. 
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WiLU^OuvsraucrnoH— Lira  Tsinim^IifooiiB.— Tratteee  ander  a  wiU 
anthorising  the  sale  of  any  of  the  estate,  and  directing  them  to  invest 
the  prooee«ls  "so  as  to  be  safe  and  produce  income,"  and  to  pay  the 
income  to  the  testator's  wife  and  ohildren  for  their  lives,  with  remainder 
lyver,  are  not  to  treat  the  uuprodnctive  real  estate  as  converted  as  of 
the  time  ol  the  testator's  death  so  as  to  allow  the  life  tenants  incomo 
from  that  time,  bat  are  to  allow  them  the  income  actually  realised  only. 

WlLLS—CoNSTROCTIOM— EqDITABLB  C0JIYBB810N — LlFS  TENANTS— I VOOMB. 

The  doctrine  of  eqnitable  oonvenion  is  not  applied  for  the  purpose  of 
giving  to  life  tenants  a  portion  of  the  proceeds  of  sales  of  nnproilnctive 
real  eetate,  as  income  from  the  time  of  the  testators  death,  under  a 
will  giving  tmstees  power  to  sell,  and  directing  them  to  so  invest  the 
estate  as  to  produce  income  when  the  estate  is  large,  and  as  the  will 
directs  the  prooeeds  of  sales  to  be  reinvested,  it  is  evident  that  the 
testator  did  not  intend  inoome  to  be  paid  to  the  life  tenants  on  aocouafe 
of  prop  rty  from  which  none  was  realised.  In  such  case  money  es« 
pe  uled  from  the  income  of  the  estate  for  taxes  or  improvements  npoa 
real  estate  which  is  nonprodnctive,  should  be  refunded  to  the  life 
tenants  from  the  prooeeds  of  the  sale  of  such  real  est-ite. 
LfFK  Trnants  and  Rrmaindbrmen^Inoomb  prom  Stooks— Who  En* 
TiiLBU  TO, — Corporate  dividends^  whether  of  stock  or  payabU  in  money. 
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are  nonRpportionable,  and  mnst  be  oonaiilered  u  accruing  in  their  en- 
tirety as  of  the  date  when  they  are  declared,  and  ae  1>etween  a  life  ten- 
ant entitled  to  the  income  from  an  estate  ont  of  which  such  dividends 
are  declared  and  the  remainderman,  they  belong  to  the  life  tenant  if  a 
firofit  and  declared  after  his  tenancy  has  commenced,  although  they 
may  rejult  in  part  from  profits  previously  earned,  but  if  declared  ont  of 
profits  resoUing  from  the  sale  of  real  estate  owned  by  the  corporation 
at  the  time  of  the  testator's  death  they  belong  to  the  remainderman 
and  not  to  the  life  tenant. 

Lin  TiNAN-rs  and  Remaindkrmbn—Stooks,  to  Whom  Bblokq.— A  priv- 
ilege given  by  a  corporation  to  its  atockholiler  to  take  additional  stock 
at  par  when  stock  is  worth  more,  is  a  right  appurtenant  to  the  stock, 
and,  as  such,  is  part  of  the  capital  of  an  estate,  and  therefore  Itelongs  to 
tRe  remainderman  and  not  to  the  life  tenant,  under  a  will  which  gives 
the  life  tenant  the  income  from  an  estate  of  which  such  stock  forms  a 
part 

Life  Tbhaniy  and  Rim  a  in  derm  in— Stocks  -Inyestmbnt  bt  TauirrRBH. 
When  trustees,  under  a  will  giving  to  life  tenants  the  income  of  an 
•state  with  remainder  over,  invest  the  principal  in  stocks  at  above  par, 
the  cost  of  the  stocks  is  to  be  charged  to  snch  principal  without  deduc- 
tion from  the  income  of  the  life  tenant  on  account  of  the  eioeos  above 
the  par  value. 

LiVB  Tbnantb  and  Rbmaindxrmbn— Apportionment  of  Expensibi  or 
Bstatb. — Under  a  will  giving  the  income  from  the  estate  to  life  tenant* 
with  remainder  over,  the  income  should  bear  the  annual  expense  of  its 
collection  and  diabursementi  but  the  expense  of  conversion  and  rein- 
vestment of  the  principal  being  for  the  benefit  of  both  remaindcrmaa 
and  life  tenant  should  be  apportioned  between  Uiem. 

Skaekleford  Miller,  for  the  appellants. 

Humphrey  and  Davie^  and  W.  Lindsay,  for  the  appellees. 

***  Holt,  C.  J.  The  questions  in  this  case  arise  between 
tenants  for  life  and  remaindermen: 

The  will  of  W.  C.  Hite  provides:  **  1.  I  nominate  and  ap- 
point my  friend,  Thomas  L.  Barret,  ••*  and  my  son,  William 
W.  Hite,  my  executors  and  trustees,  and  devise  and  bequeath 
to  them  my  entire  estate,  real,  personal,  and  mixed,  in  pos- 
session, remainder,  or  reversion,  and  wherever  situated,  for 
the  purposes  and  upon  the  trusts  herein  indicated.  I  give 
them  full  power  and  authority  to  sell,  convey,  and  reconvey, 
in  their  discretion,  any  real  estate  which  I  may  own,  or  any 
which  they  may  purchase  for  my  estate.  I  give  them  full 
power  and  authority  to  sell,  transfer,  and  deliver  any  or  all 
of  my  stocks,  bonds,  and  securities  of  every  kind,  and  full 
power  and  authority  to  invest  and  reinvest,  from  time  to  time» 
the  proceeds  of  such  sales  in  other  stocks,  bonds,  and  securi- 
ties and  improved  real  estate,  whether  sitttated  in  this  state 
or  elsewhere. 
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*'  Whenever  salee  are  made  by  my  taid  trustees  the  title 
shall  pasBy  and  the  purchaser  need  not  look  to  the  application 
of  the  purchase  money.  It  is  my  will,  and  I  give  to  my  said 
trustees  all  power  and  authority  which  may  be  necessary  and 
proper  to  carry  out  the  purpose  and  trusts  as  herein  indicated; 
and  I  do  not  desire  that  they  be  required  to  give  bond  with 
security,  either  as  executors  or  trustees;  nor  do  I  wish  them 
to  file  any  inventory  of  my  estate  in  the  county  court 

*'The  estate  devised  and  bequeathed  to  my  said  trustees  is 
for  the  use  and  benefit  of  my  wife,  Mary  E.  Hite,  and  my 
children  and  their  descendants,  and  my  devisees  as  indicated 
in  this  my  will. 

*'  8.  After  the  payment  of  my  funeral  expenses  and  just 
debts,  and  the  payment  of  and  provision  for  the  legacies  and 
bequests  as  directed  in  this  will,  I  desire  and  direct  my  tru8te3S 
to  manage,  control,  invest,  and  dispose  of  the  balance  of  my 
estate,  of  every  kind  and  description,  *^^  including,  after  my 
wife's  death,  that  part  of  my  estate  which  has  been  set  aside 
for  her  annuity,  in  their  discretion,  so  as  to  be  safe,  and  pro- 
duce income. 

*'My  trustees  shall,  ten  (10)  years  after  my  death,  if  my 
trust  estate  in  their  hands  be  sufficient  for  that  purpose,  pay 
over  to  each  of  my  children  ten  thousand  ($10,000)  dollars, 
and  if  any  of  my  children  be  dead,  leaving  children  then 
alive,  they  shall  be  paid  their  parent's  part;  but  should  any 
of  my  children  be  dead  without  issue  living,  that  child's 
share  remains  as  part  of  the  trust  fund 

*^  My  trustees  shall,  between  the  time  of  my  death  and  the 
payment  of  said  sums  of  ten  thousand  dollars,  pay  over  the 
net  income  arising  from  said  general  trust  estate  to  my  wife, 
Mary  B.  Hite,  and  my  children,  Mary  E.  Winston,  Nannie  T. 
Hite,  William  W.  Hite,  Louis  Hite,  and  Allen  R.  Hite,  one- 
sixth  to  each 

''If  there  should  be  any  of  my  estate  remaining  after  the 
payment  of  said  sums  directed  to  be  paid  my  children,  I  de- 
sire it  to  be  kept  together  by  my  trustees  and  made  produc- 
tive of  income. 

''This  estate  shall  remain  undivided, and  continue  in  trust 
daring  the  lives  of  my  wife  and  children,  and  during  the  life 
of  the  longest  liver  of  them.  At  the  death  of  the  longest 
Kver  the  trust  shall  cease,  and  the  trust  estate  be  divided  and 
distributed  among  the  descendants  of  my  children,  according 
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to  the  provisions  of  the  statute  of  descents  and  distributions 
as  then  existing  in  the  state  of  Kentucky. 

'^  The  net  income  arising  frora  said  trust  estate  shall  be 
divided  annually  between  my  wife  and  children,  one-sixth  to 
each." 

'^'  It  is  contended  for  the  life  tenants  that  under  these 
conditions  the  unproductive  real  estate  of  the  testator  should 
be  treated  as  converted  as  of  the  day  of  his  death;  and  that 
as  the  trustees  sold  it  from  time  to  time,  the  entire  purchase 
money  realized  should  not  be  treated  as  a  part  of  the  princi- 
pal of  the  trust  fund,  but  such  a  sum  only  as  with  six  per 
cenf  interest  per  annum  from  the  time  of  his  death  would 
amount  to  the  purchase  money;  and  that  the  difference  be« 
tween  the  two  amounts  should  go  to  the  life  tenant.  In  other 
words,  that,  under  the  doctrine  of  equitable  convers^ion,  such 
a  portion  of  the  (>urchaBe  money  as  would  equal  this  interest 
muHt  be  regarded  as  income,  and  not  as  capital.  The  lower 
court,  erroneously  as  we  think,  accepted  this  view. 

The  intention  of  the  testator  must  govern.  He  undoubt- 
edly intended  that  the  trustees  should  so  change  and  inv«9t 
the  estate  as  to  make  all  of  it  productive  of  income.  This 
is  evicient  from  the  eighth  clause  of  the  will,  which  directs 
them  to  invest  and  dispose  of  it ''  so  as  to  be  safe  and  produce 
income."  He  must  have  known,  however,  that  this  could  not 
probably  be  done  at  once  without  sacrifice.  This  doubtless 
led  to  his  giving  thein  a  broad  discretion  in  the  ntatter;  and 
while  he  provided  that  •he  life  tenants  should  have  any  net 
income  from  his  estate,  yet  he  no  doubt  had  in  view  income 
actually  realized.  The  estate  was  large.  Much  of  it  at  bis 
death  was  already  productive,  and  it  cannot  well  be  supposed 
he  expected  a  part  of  the  principal  would  be  given  to  the  life 
tenant  to  compensate  for  the  delay  which  he  knew  mqet 
occur  before  the  remainder  of  it  could  be  made  so. 

The  doctrine  of  equitable  conversion  is  at  best  an  artificial, 
arbitrary  one.  It  will  not  be  applied,  unless  it  is  **^  made 
the  duty  of  the  trustee  to  sell.  Conceding,  as  we  think  is 
true,  that  this  is  so  in  this  instance,  and  that  the  discreiion 
given  relates  only  to  the  time  when  it  shall  be  done,  yet  in 
view  of  the  character  of  the  entire  estate,  and  the  will  itself, 
which  says  the  proceeds  of  the  sales  are  to  be  reinvested,  it 
is  clear  to  us  the  testator  did  not  intend  income  to  be  paid 
to  the  life  tenant  OQ  account  of  property  from  which  none 
was  realized. 
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If  it  be  said,  if  this  be  so,  then  the  trastees  could  by  delay 
enrich  the  remainderman  at  the  expense  of  the  life  tenant; 
jet  the  testator,  as  is  evident  from  the  will,  did  not  intend 
the  condition  of  the  latter  to  be  better  than  his  own;  and  if 
he  had  lived,  no  income  might  have  come  to  him  for  years 
from  this  portion  of  his  estate,  or  from  some  of  his  stocks; 
and  nothing  should  be  allowed  the  life  tenant  save  actual 
income  arising  from  the  testator's  estate,  because  this  was 
his  evident  intention  and  expectation.  If,  however,  any  taxes 
upon,  or  sums  by  way  of  improving,  the  unproductive  real 
estate  have  been  paid  out  of  the  income  of  the  other  estate 
the  same  should  be  allowed  the  life  tenant  out  of  the  sales  of 
the  unproductive  estate.  The  testator  never  intended  the  life 
tenant  to  thus  protect  and  add  to  the  value  of  the  real  estate 
from  which  he  was  receiving  no  benefit.  The  fair  presump- 
tion is  that  the  testator  intended  such  a  reimbursement. 

Since  the  testator's  death  certain  stock  dividends,  based 
upon  earnings  and  profits,  have  been  declared  upon  some  of 
the  stocks.  It  is  claimed  by  the  remaindermen  that  they 
belong  to  the  principal  of  the  estate,  while  the  life  tenants 
assert  they  are  entitled  to  them  as  income.  The  question  ia 
beset  with  diflSculties.  It  is  urged  by  the  former  that  the 
mere  declaration  as  "  a  stock  dividend''  *^*  by  the  company 
is  conclusive  in  their  favor;  that  being  stock  it  must  be 
treated  as  a  part  of  the  capital,  and  that  the  conclusion  of  the 
company  to  turn  all  their  profits  into  capital  is  a  matter  in 
its  discretion,  and  conclusive  upon  the  courts. 

As  between  the  company  and  the  shareholder  the  action  of 
the  directors  in  determining  whether  the  earnings  shall  be 
capitalized  in  stock  dividends  or  paid  out  in  cash  is  conclu- 
sive; but  when  once  declared,  although  in  the  form  of  stock, 
it  is  the  province  of  the  law  to  determine  whether  they  belong 
to  the  corpus  of  an  estate  and  are  to  benefit  the  remainder- 
Tnan,  or  whether  they  shall  go  to  the  life  tenant  as  income. 
It  is  the  rule  as  settled  by  the  current  of  authority  that  divi- 
dends, whether  of  stock  or  payable  in  money,  are  nonappor- 
tionable,  and  must  be  considered  as  accruing  in  their  entirety 
o,B  of  the  date  when  they  are  declared.  If,  for  instancOi  the 
life  tenancy  has  begun  when  a  cash  dividend  is  declared  it 
belongs  to  the  life  tenant,  although  it  may  result  in  part  from 
])rofits  previously  earned.  It  goes  to  him  irrespective  of  the 
time  when  it  was  earned.  No  inquiry  will  in  such  a  case  be 
made  as  to  what  portion  of  th^  profit  upon  which  the  divi- 
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dend  was  based  was  earned  before  or  after  the  death  of  the 
testator  for  the  purpose  of  apportioning  it  between  the  tenant 
for  life  and  the  remainderman. 

The  difficulty  attending  such  an  inquiry,  the  impossibility 
of  attaining  accuracy,  and  of  ascertaining  the  many  sources 
from  which  the  profit  has  been  derived,  are  the  reasons  for 
this  rule;  but  it  does  not  also  follow  that  the  declaration  of 
the  company,  as  to  the  character  of  the  dividends,  determines 
its  legal  status  and  to  whom  it  shall  belong.  It  is  the  law 
which  says  that  the  time  when  it  ***  is  declared  shall  be 
deemed  the  date  of  its  accrual,  and  so  it  is  for  the  law,  when 
it  is  once  declared,  to  determine  its  ownership. 

There  is  great  conflict  of  decision,  however,  upon  this 
point.  The  English  rule  seems  to  be  that  the  tenant  for  life 
is  entitled  to  cash  dividends  only.  This  was  declared  in  the 
early  case  of  Brander  v.  Brandery  4  Ves.  801,  but  in  a  coun- 
try where  entails  and  perpetuities  are  favored.  It  has,  how- 
ever, been  followed  by  many  of  the  highest  courts  of  this 
country,  but  the  reasoning  of  their  opinions  is  not  satisfac- 
tory to  us.  They  are,  perhaps,  largely  the  result  of  regard  for 
former  decision;  but  the  question  is  of  first  impression  in 
this  state.  Where  a  dividend,  although  declared  in  stock,  is 
based  upon  the  earnings  of  the  company,  it  is  in  reality^ 
whether  called  by  one  name  or  another,  the  income  of  the 
capital  invested  in  it  It  is  but  a  mode  of  distributing  the 
profit  If  it  be  not  income,  what  is  it?  If  it  is,  then  it  is 
rightfully  and  equitably  the  property  of  the  life  tenant  If  it 
be  really  profit,  then  he  should  have  it,  whether  paid  in  stock 
or  money.  A  stock  dividend  proper  is  the  issue  of  new  shares, 
paid  for  by  the  transfer  of  a  sum  equal  to  their  par  value  from 
the  profit  and  loss  account  to  that  representing  capital  stock; 
and  really  a  corporation  has  no  right  to  declare  a  dividend^ 
either  in  cash  or  stock,  except  from  its  earnings;  and  a  sin- 
gular state  of  case — it  seems  to  us  an  unreasonable  one — is 
presented,  if  the  company,  although  it  rests  with  it  whether 
it  will  declare  a  dividend,  can  bind  the  courts  as  to  the 
proper  ownership  of  it,  and  by  the  mode  of  payment  substi- 
tute its  will  for  that  of  the  testator,  and  favor  the  life  tenant 
or  the  remainderman,  as  it  may  desire.  It  cannot  in  reason 
be  considered  that  **^  the  testator  contemplated  such  a 
result  The  law  regards  substance,  and  not  form,  and  such 
a  rule  might  result  not  only  in  a  violation  of  the  testator's 
intention,  but  it  would  give  the  power  to  the  corporatioD  to 
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beggar  the  life  tenants,  who,  in  this  case,  are  the  wife  and 
chilli ren  of  the  testator,  for  the  benefit  of  the  remaindermen^ 
who  may  perhaps  he  unknown  to  the  testator,  being  unborn 
when  the  will  was  executed.  We  are  unwilling  to  adopt  a 
rule  which,  to  us,  seems  so  arbitrary  and  devoid  of  reason  and 
justice. 

If  the  dividend  be  in  fact  a  profit,  although  declared  in 
stock,  it  phould  be  held  to  be  income.  It  has  been  so  held  ia 
Pennsylvania  and  many  other  states,  and  we  think  it  the 
correct  rule:  Earp^B  Appeal^  28  Pa.  St.  3G8;  Cook's  Law  oi 
Stockp,  sec.  554.  The  lower  court  adopted  this  view,  but  it 
should  not  be  held  to  include  a  dividend  like  that  declared 
by  the  Birmingham  Rolling  Mill  Company.  It  was  not 
declared  out  of  earnings,  but  out  of  profits  made  by  the  sale 
of  a  piece  of  real  estate  that  the  company  owned  nt  the  dece*^ 
dent's  death.  His  interest  in  it  was,  at  the  time  of  his  denth^ 
a  part  of  the  corpus  of  his  estate,  and  it  is  properly  capital 
and  not  income. 

It  was  also  error  to  hold  that  the  privilege,  given  by  a  cor- 
poration to  its  stockholder  to  take  additional  stock  at  par 
when  the  stock  is  worth  more,  belongs  to  tlie  life  tenant. 
This  right  stands  upon  a  different  footing  from  the  claim  to 
a  stock  dividend.  It  is  a  mere  incident  of  the  old  stock.  It 
is  a  right  appurtenant  to  it,  and  as  such,  is  a  part  of  the 
capital.  It  cannot  be  fairly  considered  as  income,  but  is 
inherent  in  the  shares  of  stock  in  their  creation.  Winle  the 
▼alue  of  the  right  must  depend  essentially  upon  the  success 
of  the  business  of  the  company  **®  this  does  not  alter  the 
nature  of  the  right,  and  the  stock  is  properly  a  part  of  the 
corpus  of  the  estate  of  the  owner.  This  incident  of  the  stock 
was,  at  the  death  of  the  testator,  a  part  of  his  estate,  and  the 
option  merely  operated  to  increase  or  broaden  the  capital  or 
change  the  manner  of  the  investment  It  gave  the  right  to  a 
larger  interest  in  the  capacity  of  the  company  to  make  profits^ 
but  not  to  the  income  itself.  The  life  tenant  should  not^ 
however,  be  required  to  restore  the  stocks  gotten  under  these 
options,  but  their  value  should  be  ascertained  as  of  the  time 
when  the  options  were  given,  and  the  life  tenant  required  to 
account  for  the  profit  as  a  part  of  the  capital  of  the  estate: 
Matter  of  Kemochan,  104  N.  Y.  618;  Brifdey  v.  Qrou^  60  Conn. 
78;  47  Am.  Rep.  618. 

The  lower  court,  in  adjusting  the  conflicting  rights  of  the 
parties,  adopted  what  is  called  the  '^sinking  fund"  theory; 
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that  ia,  it  held  that  where  the  trustees  purchased  stocks  hj 
way  of  reinvestment,  at  more  than  their  par  value,  they  must 
retain  out  of  the  income  from  them  and  add  to  the  principal 
of  the  estate  a  sum  equal  to  the  excess  above  the  par  value; 
else,  as  was  said,  at  the  maturity  of  the  bonds  or  stocks  the 
principal  would  he  lessened,  as  they  would  then  only  be  worth 
their  par  value.  This  was  error,  and  the  appellees  question 
the  correctness  of  the  ruling  by  a  cross-appeal. 

It  is  urged  that  this  is  necessary  to  preserve  the  principal 
of  the  estate  intact,  and  do  substantial  justice  between  the 
life  tenant  and  the  remainderman. 

The  objects  of  investment  were,  however,  twofold,  to  wit: 
safety,  and  the  production  of  income.  The  investment  must 
be  a  safe  one  in  order  to  preserve  the  capital,  and  must  also 
be  an  income-producing  one  to  benefit  the  '**  life  tenant. 
Investments  in  stocks  above  par  are  not  only  more  produc- 
tive, but  more  secure;  and  both  qualities  must  be  kept  in 
view.  The  bonds  might  be  bought  at  a  premium  and  then 
sold  at  a  still  higher  one;  and  then,  if  enough  is  also  taken 
from  the  income  and  added  to  the  principal  to  balance  the 
excess  above  par  at  which  they  are  purchased,  the  remainder- 
man will  be  doubly  benefited. 

Some  investments  will  increase,  while  some  will  diminish, 
in  value.  Bonds  might  be  purchased  under  par,  but  their 
face  value  collected  at  maturity,  and  all  would  be  added  to 
the  capital.  All  things  considered,  it  seems  to  us  the  safe 
rule  is  to  let  those  matters  balance  themselves,  as  they  are 
likely  to  do  in  time. 

The  testator  no  doubt  contemplated  the  matter  in  this  lights 
and  we  think  intended  that,  where  an  investment  was  made, 
the  cost  of  it  was  to  be  charged  to  the  principal  without  any 
deduction  from  the  income  of  the  life  tenant  The  costs 
appear  to  have  been  fairly  apportioned. '  The  annual  expenses 
of  collecting  and  disbursing  the  income  should  come  out  of  it; 
but  the  expenses  of  conversion  and  reinvestment  were  for  the 
benefit  of  both  the  remainderman  and  the  life  tenant,  and  it 
was  proper  to  apportion  them. 

The  judgment  is  reversed  upon  both  the  original  and  crosa- 
appenl,  and  cause  remanded  for  further  proceedings  consisi- 
ent  with  this  opinion.  

Estates— Life  TiffANT  and  Rbmaimdsrman— Ditidbvds  on  Stocks 
TO  Whom  BiLONa. — Under  a  bequest  of  itook  in  tmat,  the  inoome  going 
4o  a  lifo  tenant^  with  remainder  over,  dividendii  whethor  ia  oaeh  or  oerfciA* 
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ofttM  of  indebtednMi,  and  althoagh  infreqvent  »n<l  nnnraally  large,  go  to 
the  life  tonsnt:  3liUem  r.  Omrrard,  87  Oa.  284;  44  Am.  Rep.  720.  To  the 
«mo  effect^  eee  FiiUon^  Appeal,  99  Pa.  8L  434;  44  Am.  Rep.  1 16.  See,  also^ 
OM  V.  Fant,  36  8.  C  1,  and  the  extemled  notes  to  A lUn  r,  DtOroodt,  H 
Am.  St.  Rep.  633,  and  Oihbons  r.  Mahon  ,64  Am.  Rep.  261,  where  this  qaea* 
tion  is  fully  discussed. 

Ertatis— LiFi  TsifAirr  ob  RiMAniDBBifAii— Nbw  Shaem  of  Stock.— > 
Kew  shaotes  of  eorporate  capital  stock,  oonstmoted  out  of  sorplas  earnings 
•re  Bot  income,  and  do  not  go  to  the  life  tenant:  PttUion  ^f  Brcwn^  14  R.  L 
871;  51  Am.  Rep.  397,  and  note;  Qiblbom  y.  iTasoji,  4  Mackey,  130;  54  Am. 
Kep.  262;  and  extended  note.  Aa  increase  of  capital  of  a  eorporatioii  ahoold 
be  kept  for  the  remainderman,  and  an  increase  of  income  should  be  paid  to 
tbo  tenaat  for  lilof  MkiM  t.  Pomi.  99  Ma«.  101;  96  Am.  Doo.  705,  and 
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JAWump  WoMXH— MoKraAQn— Waitkr  of  Hombstbad  am)  Dowsb.— A 
mortgage  signed  and  ackoowledged  by  the  wife  of  a  mortgagor,  contaim- 
ing  apt  words  waiving  her  right  of  homestead  and  dower,  is  binding  upon 
her  althoogh  her  name  does  not  appear  in  the  granting  clanseii 

Mabbikd  WoMBif— Conolusitbnkssof  JuDoiiaNT  AoAivsT.— A  judgment 
by  defanlt  rendered  against  a  married  woman  and  her  husband  decree- 
ing ^  Mde  of  their  homestead  under  mortgage  forecloenre  caunot  at  h«r 
instance  be  set  aside  at  a  snbeeqiient  term  of  the  oonrt  on  the  ground 
that  tiia  mortgage  or  its  aoknowledgment  by  the  wife  was  roid.  Such 
Jadgment  after  tha  expiration  of  the  term  is  ret  Judicata^  even  as  to 
sBch  married  woman. 

AoKMOWLBDOMBii'ia— GoKGLnsiTBiiFai.— An  officer's  certificate  of  acknowl- 
edgment of  a  mortgage  ia  oonclnsiTC  as  to  the  matters  therein  contained 
except  for  inrad  ia  tho  party  benefited,  or  mistako  by  the  oflloer,  or  la 
direot  proceedings  against  the  officer  or  his  snretiea. 

/.  W,  Bu$hy  and  Spi^gg  and  Vanm$t$r^  for  the  appellank 

S.  H.  Buahj  for  the  appellee. 

*M  Bkmnbtt,  J.  In  1888  8.  H.  Jenkins,  husband  of  tb« 
appellea,  Ij.  A.  Jenkins,  and  the  said  appellee,  L.  A.  Jenkins, 
exeeoted  n  mortgage  on  a  house  and  lot,  the  property  of  8.  H. 
Jenkins,  situated  in  West  Point,  Hardin  county,  Kentucky, 
to  secure  the  payment  of  borrowed  money.  Thereafter,  S.  H. 
Jenkins,  in  contemplation  of  inaolvency,  made  an  assignment 
for  the  benefit  of  creditors.  Tbo  assignee  instituted  suit  in 
the  Hardin  circuit  court  to  hhve  the  estate  settled  and  dis- 
tributed among  the  crt>dit<»«.  Emily  Davis,  as  creditor  and 
raoKgagee,  wag  made  defendant  \^o  that  action.  She  insti* 
tated  a  cross^action  againsi  fe.  H.  ieukins  and  the  appellee, 
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L.  A.  Jenkins,  by  which  she  sought  to  have  her  mortgage  lien 
oil  the  house  and  lot  enforced.  Summons  on  the  cross-peti* 
iion  was  duly  executed  on  S.  H.  and  L.  A.  Jenkins,  and  judg- 
ment by  default  was  thereafter  rendered  on  the  cross-petition 
tigninst  S.  H.  and  L.  A.  Jenkins  for  said  mortgage  debt,  and 
foreclosing  the  mortgage  lien  on  the  house  and  lot  to  satisfy 
said  debt.  More  than  a  year  thereafter,  and  after  the  term 
of  court  at  which  the  judgment  foreclosing  the  mortgage  was 
rendered,  the  appellee  by  petition  made  known  to  the  court 
that  her  husband,  S.  H.  Jenkins,  had  been,  since  the  execu- 
tion of  the  mortgage,  adjudged  a  lunatic,  knd  was  then  con- 
fined in  the  lunatic  asylum.  She  also  alleged  that  her  name 
did  not  appear  in  the  granting  clause  of  the  mortgage,  and 
that  her  husband  had  procured  her  signature  thereto  and 
acknowledgment  '**  by  duress;  hence  she  and  her  infant  chil« 
dren  were  entitled  to  a  homestead  in  said  house  and  lot  The 
court,  upon  final  hearing  of  that  part  of  the  case,  set  aside 
the  judgment  theretofore  rendered  foreclosing  the  mortgage, 
and  adjudged  that  L.  A.  Jenkins,  by  reason  of  the  matters 
cet  up  by  her,  had  not  relinquished  her  homestead  in  said 
liouse  and  lot,  and  consequently  allowed  her  a  liomestead 
therein.    From  that  judgment  Emily  Davis  appeals. 

It  is  true  that  L.  A.  Jenkins'  name  does  not  appear  in  the 
clause  granting  the  title  to  said  house  and  lot  She  had  no 
title  thereto,  but  she  did  have  an  inchoate  right  to  homestead 
«nd  dower  in  said  house  and  lot,  which  she  could  not  be 
deprived  of  except  by  her  own  act  exercised  in  the  manner 
pointed  out  by  the  statute.  The  statute  upon  these  subjects 
provides  that  the  right  to  a  homestead  shall  not  be  waived 
nor  dower  relinquished,  except  by  a  written  conveyance 
thereof  signed  by  the  husband  and  wife  and  acknowledged 
by  them  and  recorded,  eto.  Now,  the  title  to  the  real  estato 
was  in  the  husband,  S.  H.  Jenkins,  and  the  wife,  L.  A.  JenkiiMiy 
owned  no  interest  therein  whatever;  she  was  only  entitled  to 
an  inchoate  right  to  homestead  and  dower  therein,  which  sho 
oould  waive  and  relinquish  by  deed  signed  by  herself  and 
busband  for  that  purpose,  and  duly  acknowledged  and 
recorded,  etc.  Now,  if  she  joins  in  that  part  of  the  body  of 
the  deed  conveying  the  homestead  and  dower,  by  apt  words 
to  convey  said  interests,  that  is  a  compliance  with  tho  stat- 
ute ui>on  that  subject  The  mortgage,  in  reference  to  tho 
waiver  of  homestead  and  dower  by  Mrs.  L.  A.  Jenkins,  reads: 
^And  Mrs.  L.  A.  Jenkins,  wife'  of  S.  H.  Jenkins,  hereby 
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*'^  waives  right  of  homestead  and  dower  in  and  to  the  real 
'estate  mentioned  in  this  mortgage/'  S.  H.  Jenkins  and  shd 
signed  and  acknowledged  the  mortgage,  which  was  recorded* 
The  rule  above  laid  down  was  complied  with.  As  said  judg* 
ment  was  rendered  by  default,  subjecting  the  house  and  lot, 
which  included  the  homestead,  to  the  p;iyment  of  the  inort* 
gage  debt,  and  about  a  year  thereafter  the  court  allowed  L.  A. 
Jenkins  to  set  aside  the  judgment  and  assert  and  obtain  a 
homestead  in  the  same.  This  court,  in  the  case  of  Harpend* 
ing  V.  Wylie^  13  Bush,  158,  decided  that  a  judgment  by 
default  rendered  against  a  married  woman,  in  conjunction 
with  her  husband,  at  one  term  of  court  decreeing  the  sale  ot 
their  homestead,  could  not,  at  the  instance  of  the  married 
woman,  be  set  aside  at  a  subsequent  term  of  court,  except  by 
proper  proceedings  to  vacate  or  modify  the  judgment;  that 
the  judgment  rendered  at  the  former  term,  after  that  term 
had  expired,  was  re$  judietUa  even  as  to  a  married  woman: 
See,  also,  Uonaher  v.  Cecily  84  Ky.  203,  and  Hill  v.  Lanea$Ur^ 
88  Ky.  843«  According  to  these  cases  the  appellee,  L.  A. 
Jenkins,  had  no  right,  upon  the  state  of  case  presented  by 
ber,  to  have  the  judgment  subjecting  the  homestead  set  aside 
at  a  subsequent  term  of  court.  Besides,  section  17,  chapter 
81,  of  the  General  Statutes,  provides  that  "  unless  in  a 
direct  proceeding  against  himself  or  his  sureties,  no  fact 
officially  stated  by  an  officer  in  respect  of  a  matter  about 
which  he  is  by  law  required  to  make  a  statement  in  writing, 
either  in  the  form  of  a  certificate,  return,  or  otherwise,  shall 
be  called  in  question,  except  upon  the  allegation  of  fraud  in 
the  party  benefited  thereby,  or  a  mistake  on  the  part  of  tba 
officer." 

*^  The  statute  wipra  relates  to  the  certificate  of  the  officer 
who  is  required  to  make  it,  and  except  for  the  fraud  in  tha 
party  benefited,  or  a  mistake  in  the  officer,  the  certificate  is 
conclusive  as  to  the  matters  therein  contained,  unless  in 
a  direct  proceeding  against  the  officer  or  bis  sureties:  See 
PrihbU  V.  Hall,  13  Bush,  61. 

It  is  not  alleged,  nor  is  there  any  proof,  that  there  was  frand 
in  the  mortgagees  in  obtaining  certificate  of  acknowledgment^ 
nor  of  a  mistake  by  the  officer.  Now  the  certificate  of  the 
clerk  being  conclusive,  that  L.  A.  Jenkins  freely  and  volunta- 
rily executed  and  acknowledged  the  mortgage,  and  there  being 
no  fraud  or  notice  of  the  alleged  fraud  by  S«  H.  Jenkins  on 
ibe  part  of  thd  mortgageeSi  and  they  being  otherwise  inno* 
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cent  parchasers  for  value,  they  are  not  aSected  by  the  alleged 
fraud;  and  the  mortgage  must  be  held  valid  and  as  passing 
the  appellee's  homestead:     See  Prihble  v.  Hall^  13  Bush,  66. 

The  judgment  is  reversed,  and  cause  remanded,  with  direc- 
tions to  proceed  consistently  with  this  opinion. 


iB  EviDBMoa  — The  certificate  of  »  magistrate  oi 
the  acknowledgment  of  a  deed  or  mortgage  ia  a  judicial  aot»  and  oondusive 
in  the  absence  of  fraud  or  dnrees  ae  to  the  facte  therein  stated:  Heeter  w, 
Oltsgow,  79  Pa.  St  79;  21  Am.  Rep.  46;  Kerr  v.  Ru9»elk  69  HI.  666;  18 
Am.  Rep.  634.  Coutra:  Dodge  v.  HMnshead,  6  Mi»u.  25;  80  Am.  Deo. 
433,  and  note.  A  certificate  of  acknowledgment  is  of  no  valne  ae  to  a 
fact  stated  in  it  If  the  law  did  not  intrust  the  officer  to  certify  to  this  faot: 
Draper  v.  Brpton,  17  Mo.  71;  67  Am.  Dec  257,  and  noteu 

HuMiMTBAD.— Waiybs  bt  Mobtoaob:  See  the  note  to  Moron  t.  CZori^  8 
Am.  8k  Rep.  88i 
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(W  KBMTOCKT,  471.) 

VvnaMcn. — Blashvo  with  Guitfowdbr  in  a  city  or  town  aearenoui^h  to 
the  property  ol  others  to  do  injury  is  a  nuisance,  unleee  proper  preoan- 
tions  are  taken  to  prevent  injury  to  such  property,  or  to  the  persons  of 
others  ignorautly  coming  within  its  reach. 

MasTBK  AND  Sbrtant-Indbpindknt  Contkaotors.— If  an  independent 
oontraetor  and  the  contractee  contract  for  the  performance  of  work 
that  is  lawful  in  itself,  and  the  work  ia  performed  in  an  unlawful  man- 
ner, either  by  the  wrongful  or  negligent  eiecution  of  the  work,  and 
reealting  in  injury  to  others,  the  contractee  ii  not  liable  in  damages  for 
the  injury. 

llA«rB»  AMD  Sbrtant— Liabilitt  ior  Nbqliobncb  of  Ini>bpbndbnt  (*on- 
tbaotor. — If  a  contractee  employe  an  independent  oontraetor  to  do  work 
for  his  benefit,  which,  in  the  ordinary  mode  of  doing  it,  he  as  a  prudent 
man  has  reason  to  believe  is  a  nuisance,  he  is  liable  for  injuries  result- 
ing from  it  to  third  persons;  but  when  he  has  no  reason  to  belieye  that 
the  not  contracted  to  be  done  is  a  nnisanee,  but  is  in  itself  lawful,  and 
it  turns  ont  that  during  the  progrees  of  the  work  it  is  neoeesary  t» 
eroate  a  nuisance  in  order  to  do  it^  the  contractee  ia  not  liable  for  in*^ 
juries  to  third  persons  resulting  from  the  nuisance  before  he  has  notioe- 
of  ite  existence.  Upon  reoeiying  such  notice  he  must  take  such  reason'^ 
ably  prompt  and  efficient  means  as  are  in  his  power  to  suppreee  the  nui« 
•anoe  to  reUeve  himself  from  liability  for  mhasqttSBt  injnrisa  to  third 
persons. 

BM  and  Bell,  for  the  appellants. 

Poiton  and  Jacobs,  for  the  appellees. 

^*  BsNNBTT,  J.    The  appelleee,  Bllen  and   Tboinaa  Ho> 
Mioimjf  employed  laaao  WiDkersham  a  competent  aud  skilK 
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ful  person  in  that  line,  to  build  them  a  hoase  on  their  lot 
lying  in  the  town  of  HarrodBburg,  Kentucky.  Said  employ- 
ment included  the  building  of  a  cellar  of  certain  dimensiona 
under  the  house,  and  the  excavation  of  the  earth  for  that  pur- 
pose. The  bill  of  exceptions  says  the  evidence  adduced  before 
the  jury  conduced  to  show  that  it  was  necessary,  in  order  to 
do  the  excavation  in  the  ordinary  mode  of  doing  that  kind  of 
work,  to  blast  with  gunpowder.  The  proof  also  shows  that 
the  appellant's  intestate,  a  citisen  not  engaged  in  helping  to 
do  the  blasting,  was  hurt  by  one  of  the  blasts. 

This  action  seeks  to  recover  damages  from  the  appellees 
Hclfinimys  and  Wickersham,  caused  by  the  said  injury. 
The  right  to  recover  damages  /rom  the  McMinimys  was 
resisted  upon  the  grounds: 

1.  That  Wickersham  was  an  independent  contractor,  and 
the  work  that  he  was  to  perform  did  not  necessarily  create  a 
nuisance;  consequently,  they  were  not  liable  in  damages  for 
the  injury. 

4ts  2.  That  the  injury  to  the  appellant's  intestate  was  the 
result  of  his  contributory  negligence. 

It  is  well  settled  that  blasting  with  gunpowder  in  a  city 
or  town,  near  enough  to  the  property  of  others  to  do  injury,  is 
a  nuisance,  unless  proper  precautions  are  taken  to  prevent 
injury  to  the  property  of  others  within  its  reach,  or  to  the 
persons  of  others  ignorantly  coming  within  its  reach. 

The  contract  clearly  shows  that  Wickersham  was  an  inde- 
pendent contractor,  and  not  the  servant  of  the  McMinimys. 

.Now  it  is  well  settled  that  where  the  independent  contractor 
and  the  oontractee  contract  for  the  performance  of  work  that 
is  lawful  in  itself,  and  the  work  is  performed  in  an  unlawful 
manner,  either  by  the  wrongful  or  negligent  execution  of  the 
work,  and  resulting  in  injury  to  others,  the  contractee  is  not 
liable  in  damages  to  such  persons  for  the  injury.  On  the 
other  hand,  where  the  contractee  employs  the  contractor  to 
do  work  for  his  benefit,  which,  in  the  ordinary  mode  of  doing 
it,  be,  as  a  prudent  man,  has  a  reason  to  believe  is  a  nuisance, 
he  is  liable  for  any  injuries  that  may  result  from  it  to  third 
persons.  The  reason  of  the  contractee's  liability  is  that  the 
oontractee  is  liable  for  injuries  resulting  from  his  own  unlaw- 
inl  act,  and  he  cannot  protect  himself  from  such  liability  by 
employing  others,  under  the  name  of  independent  contractors, 
to  do  the  unlawful  act  But  where  he,  as  a  prudent  man,  haH 
no  reason  to  believe  that  the  act  contracted  to  be  done  is  a 
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nuisance,  but  is  in  itself  lawfal,  and  it  tarns  out  during  the 
progress  of  tlie  work  that  it  is  necessary  to  create  a  nuisance 
in  order  to  do  the  work,  then  the  oontractee  ia  not  liable  for 
injuries  to  third  ^^^  persons  resulting  from  the  nuisance 
before  he  had  notice  of  its  existence.  But  in  such  case,  upoa 
receiving  notice  it  would  be  his  duty  to  take  such  reasonably 
prompt  and  efficient  means  as  are  in  his  power  to  suppress 
the  nuisance,  else  he  will  be  responsible  for  injuries  to  third 
persons  resulting  from  the  nuisance  after  notice:  See  Wood 
on  Master  and  Servant,  598-612;  Robinson  v.  Webb^  11  Bush, 
480. 

The  cflse  should  have  been  submitted  to  the  jury  in  accord* 
ance  with  the  foregoing  principles.  Also  the  question  of  con- 
tributory negligence  should  have  been  submitted  to  the  jury. 

The  judgment  is  reversed  and  case  remanded,  etc 


If  ASTRR   AND    SbRVAMT— LlABTLrrT    FOB    KaOUOaVOB  OV    iNDKFBKimilT 

Contractor.— A  contrmotor,  and  not  hu employer,  u aoswerable  for  injuriee 
reeulting  from  the  doing  of  moti  which  may  be  safely  dooo  in  the  ezeroieo  of 
dne  oare,  although  in  the  absence  of  such  care  iujarioos  eonseqneuoee  to 
third  persons  are  likely  to  resnlti  provided  it  was  the  duty  of  the  oontraetor 
under  the  contract  to  ezoroise  each  care:  Eugel  ▼.  Eureka  Cimb,  137  N.  Y. 
100;  83  Am.  8t.  Rep.  602,  and  noU;  HadbeU  r.  Wtiierm  Union  TeL  Co.^  80 
Wis.  187;  AUnnUi  He.  R,  H.  Co.  ▼.  £i/ji6er^.  87  Ga.  161;  27  Am.  St.  Rep. 
231,  and  note.  Where  one  contracts  with  another  ezeroisiiig  an  independent 
calling  to  do  work  for  him  according  to  tho  contractor's  own  metbodsi  aad 
not  subject  ti>  the  former's  oontrol,  except  as  to  the  results  obtainod,  the 
former  is  not  liable  for  tho  wrongful  acts  of  tho  contractor  or  his  servants: 
Long  y.  ifooM,  107  Mo.  834.  But  if  the  carrying  ont  of  a  contract  with  an 
independent  contractor  is  neoessarily  injurious  to  third  persona,  tho  doctrine 
of  rtnpnndeiU  ntjterhr  applies:  WilUanu  ▼•  Frenno  Canal  He,  Co.,  9$  CaL  14; 
81  Am.  St.  Rep.  172,  and  note.  See,  farther,  the  extended  note  to  8ium$  ▼• 
Chetkirt  a.  R,  Cory.,  61  Am.  Deo.  200. 

NiouoBNca— Injvrt  Oaussd  by  BLAsmro:  See  i^ibdhssll  ▼.  LffnMmr^ 
ak.R.R.Co.,  Ill  N.  0.  151;  88  An.  81  Rep.  786^  and  nota. 


I 


\ 


Mot.  1892.]  Watkinb  v.  Snadoh.  208 


Watkins  V.  Snadow. 

[9t  KnrrueET,  ML) 

RmiiifDsn,  LiFB  TsMAifT  akd  Rbhai{idsmiah<— Wbo  Bhtttlbp  to 
PoasiasiON . — When  ft  genenl  deviaa  of  money,  ■toeke,  or  bonds  in  m^de 
to  one  for  life  with  remainder  over,  the  life  tenant  ii  not  entitled  to 
poBsenion;  bnt  the  ezeeator  retaini  it|  l>aytnff  to  the  life  tenant  the 
income,  nnleee  from  the  whole  will  it  appears  that  it  was  the  intention 
of  the  testator  that  the  life  tenant  should  have  poHsession  of  ths  thing 
devised,  and  in  the  Utter  event  the  intention  of  the  testator  most  ooo* 
troL 

Wills — Constrdctiov.— In  oonstniing  a  will  the  language  employed  in  » 
single  sentence  is  not  to  control  as  against  the  evident  purpose  an# 
intent  as  shown  by  the  whole  instmment^  bnt  effect  most  be  given  #• 
•och  intent. 

Wills— RKMAiMDnns — Possmsiosr  ab  BRwnv  hiwu  Tbnaiit  and  Rkmatx 
DiRMAN.— When  from  all  the  terms  of  a  will  it  appears  that  a  testatoi 
in  making  a  general  devise  of  money,  stooks,  or  bonds  to  a  tenant  fa 
life  with  remainder  over,  fntended  that  the  life  tenant  should  have  pov 
•siseion  of  the  thing  devised  effect  must  be  given  to  saoh  purpose  and 
intentb 

IP.  lAndBay^  and  Petrie  and  Forgy,  for  the  appellants. 

Bowden  and  Bowden^  W.  F.  Brotoder^  B.  T.  Perkim^  Jr^  and 
H.  J.  StiteSy  for  the  appellees. 

•^  Holt,  C.  J.  William  Watkins  died  testate  in  Maj, 
1890,  his  will  having  been  executed  in  October,  1883. 

He  left  no  widow,  but  two  children  and  six  grandchildren, 
the  hitter  being  the  children  of  bis  two  daughters  that  survived 
him.  He  left  a  large  estate,  consisting  of  various  kinds  of 
property.  A  son-in-law,  a  grandson,  and  one  of  the  daughters 
were  nominated  by  the  will  as  his  personal  representatives, 
and  they  are  the  appellants.  They  brought  this  action  for 
its  eonstruciion.  It  gives  to  his  two  daughters  for  their  sepa^ 
rate  use  for  life,  certain  real  estate  and  county  bonds,  with 
remainder  to  their  children;  and  the  power  is  given  the 
dauglitersy  or  in  the  event  of  their  death  the  grandchildren, 
to  dispose  of  the  property  if  suOBci^nt  cause  arises,  the  pro* 
^e^ds  to  be  reinvested  by  them  in  real  estate. 

After  making  one  other  specific  bequest  he  gave  the  entire 
remainder  of  his  estate  for  life  to  the  six  grandchildren,  share 
and  share  alike,  for  their  separate  use,  with  remainder  to  their 
children  re8[)ectively. 

It  is  evident  the  paramount  purpose  of  the  testator  was  to 
provi<ie  for  his  two  daughters  and  his  grandchildren.  The 
will  expressly  so  states. 
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It  further  provides,  if  any  one  of  the  grandchildren  should 
die  without  issue,  his  or  her  portion  shall  go  to  the  survivors; 
also,  as  money  may  be  collected  on  notes  or  bonds,  for  its 
reinvestment  in  certain  ways,  and  gives  the  power,  if  it 
becomes  necessary,  to  sell  any  of  the  real  *^^  estate  and 
invest  the  proceeds  in  like  property,  but  does  not  expressly 
say  by  whom  this  is  to  bo  done. 

It  expressly  declares  that  the  profits  arising  from  the  estate 
given  to  his  daughters  for  life  shall  be  subject  to  their  abso- 
lute disposal  and  control;  and  that  this  shall  be  the  case  aa 
to  the  grandchildren  as  to  the  estate  given  them  for  life,  after 
paying  the  expenses  of  their  education,  and  when  they  become 
of  age.  Three  of  the  grandchildren  are  married  women,  and 
three  are  infants.  Mention  is  not  made  in  the  will  of  any  one 
as  trustee.  In  the  portion  of  it  relative  to  the  devise  to  the 
grandchildren,  and  just  after  spealcing  of  them,  it  says: 
'*Such  is  the  diflSculty  of  loaning  money,  safely,  that  I  hereby 
authorize  the  parties,  if  they,  in  their  wisdom,  think  it  would 
be  best  and  safest  to  invest  the  notes  above  named  and  also 
the  bonds  as  above  in  good  real  estate." 

It  also  provides:  *^I  request  and  require  that  my  herein- 
after  named  executor  or  executors  and  executrix  make  no 
charge  for  distributing  the  legacies  herein  made  to  my 
daughters  and  grandchildren,  because  of  the  little  labor 
attending  it;  I  hope  to  make  the  distribution  myself." 

The  principal  contention,  and  the  only  one  we  think  it 
necessary  to  consider,  is,  are  the  grandchildren  not  only 
entitled  to  the  profits  of  the  estate  given  them  for  life,  but 
also  to  the  possession  and  control  of  it,  those  not  of  age  being 
represented  by  guardian?  The  lower  court  held  they  were, 
and  denied  the  right  of  the  executors  to  hold  and  control  it 
during  the  lives  of  the  life  tenants.     In  this  view  we  concur. 

It  is  urged,  however,  that  the  estate  devised  to  them  for 
life  is  a  large  one;  that  it  is  largely  composed  of  •••  money 
and  notes;  that  by  giving  the  control  of  one-sixth  of  it  to  each 
of  the  life  tenants  it  will  likely  be  lost  to  the  remainderman, 
and  that  the  testator  cannot  be  supposed  to  have  intended  such 
a  risk;  that  the  conduct  of  the  estate  in  this  way  will  place  the 
rights  of  the  remaindermen  in  continual  peril,  and  that  such 
management,  with  safety  to  the  rights  of  all  the  interested 
parties,  is  impracticable. 

It  is  true  that  generally,  where  there  is  a  bequest  of  money, 
or  stocks,  or  bonds,  the  Ufe  tenant  is  not  entitled  to  the  poe* 
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■ession.  The  executor  retains  it,  the  life  tenant  getting  the 
income.  But  this  and  all  other  rules  of  construction  must 
be  disregarded  if  the  testator's  intention  plainly  appears  from 
the  entire  will.  If  it  shows  that  he  intended  the  life  tenant 
to  have  the  possession,  that  he  was  willing  to  trust  him  with 
it,  then  this  intention  must  of  course  control.  It  determines 
the  rights  of  the  parties,  and  rules  of  construction  are  to  be 
resorted  to  only  when  the  testator  has  not  made  known  his 
purpose.  It  is  to  be  gathered  from  the  entire  will.  The  lan- 
guage employed  in  a  single  sentence  is  not  to  contfbl  as 
against  an  evident  purpose  shown  by  the  whole  instrument 
Effect  is  to  be  given  to  the  general  intent,  and  this  we  think 
is  shown  throughout  the  will. 

In  the  first  place  it  is  clear  he  intended  the  daughters  to 
have  the  control  and  possession  of  the  property  given  to  them 
for  life,  and  a  portion  of  it  consisted  of  bonds.  It  is  true  it 
was  a  specific  bequest,  but  yet  it  shows  he  was  willing  to  risk 
the  life  tenants.  The  support  of  his  daughters  and  his  grand- 
children was  his  chief  concern.  His  great  grandchildren 
were  not.  And  it  is  evident  he  expected  and  intended  a 
speedy  distribution  of  his  estate.  •••  This  would  be  impos- 
sible if  the  executors  are  to  hold  it  for  the  remaindermen.  A 
lialf  a  century  would  likely  elapee  before  the  duty  would  end, 
and  this  would  certainly  be  in  the  face  of  the  fact  that  the 
testator  declared,  **I  hope  to  make  the  distribution  myself." 

The  will  in  the  first  place  gives  the  property  to  the  grand- 
children for  life.  It  seems  to  speak  of  them  as  "the  parties'' 
who  are  to  make  investments  of  the  proceeds  of  the  notes  and 
bonds  in  real  estate.  It  cannot  be  doubted  that  if  the  per- 
sonal representatives  are  to  hold  the  property  during  the  lives 
of  the  grandchildren,  and  as  one  may  die  deliver  his  or  her 
portion  to  his  or  her  children,  that  the  care  and  control  of 
the  estate  would  involve  much  care,  respAisibility  and  labor; 
and  yet  the  testator  has  declared  that  they  shall  ''make  no 
charge  for  distributing  the  legacies  herein  made  to  my 
daughters  and  grandchildren  because  of  the  little  labor 
attending  it." 

It  seems  to  us  that  it  is  plain,  when  the  entire  will  is  con* 
sidered,  that  he  was  willing  and  intended  to  risk  the  life 
takers  with  the  possession  of  the  property.  If  it  be  snid  that 
this  is  improbable,  because  their  interest  is  antagonistic  to 
that  of  the  remaindermen,  yet  the  interest  of  the  former  was 
his  chief  concern,  and  he  doubtless  knew  that  in  case  of  bud 
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faith  upon  their  part,  or  that  of  the  guardians  of  the  infant 
devisees,  in  the  control  and  conduct  of  the  property,  the 
oourts  would,  upon  proper  application,  interfere  for  the  pro- 
tection of  the  remaindermen. 

He  was  willing  to  make  the  life  tenants,  for  whose  benefit 
the  devise  was  mainly  intended,  in  effect  trustees  for  the 
remaindermen  without  the  giving  of  security,  ••*  He 
undoubtedly  would  not  have  required  it  if  he  had,  as  he 
hoped  to  do,  made  the  distribution  himself. 

Judgment  affirmed.  _ 

WiLLH — CoKfTBUonoN. — The  inteniion  of  the  testator  mmfe  oontrol  in 
the  ioterpretatioa  of  a  wUl,  and,  in  order  to  aacertain  what  that  intention 
ii,  the  whole  will  aod  all  its  parts  moet  be  oonsidered:  Dtwher  t.  Burnham, 
146  111.  9;  37  Am.  St  Rep.  135.  aud  note;  L*Etoumeau  v.  Henquenei,  89 
Mioh.  428;  28  Am.  St.  Rep.  810. 

Bbtatbs — Lirs  Tbnant  and  HncAiNDiRMAir. — ^Wbo  BiiTrrLBD  to  Pos* 
ssasiOK  OF  Pbrsonal  Propbrtt:  See  the  notes  to  Atlen  t.  De  Oroodi,  14 
Am.  St  Rep.  628;  Oermam  t.  Oermam,  67  Am.  Deo.  453^  and  BratwcU  ▼• 
MortUad,  67  Am.  Deo.  687. 


Chbmigal  National  Bane  v.  Wagnbr. 

[ts  KsMTvciT.  fias.] 

HiQOTiABLB  InaTRVifBirni — RioiiTB  OF  HoLDBBS.  — Innooont  holders  of 
aegotiable  paper  for  Talae  are  not  prejudiced  by  any  equities  eiisting 
between  the  aoteoedent  parties,  of  which  thej  had  neither  notice  nor 
knowledge  of  saoh  facts  as  should  put  them  on  inquiry.  This  mle  does 
not  apply  to  the  authority  to  make  the  paper,  and  as  to  that  they  pnr* 
chase  at  their  periL 

Xbqotiablb  Papbb  of  Cobfobatioh^Riohts  of  Holdbb.— a  pnrohsser 
of  negotiable  paper  issued  by  the  agent  of  a  corporation  in  its  name 
buys  at  his  peril  as  to  the  agent's  authority,  but  if  such  agent  in  issuing 
the  paper  acts  vrithin  the  scope  of  his  authority,  though  ho  acts  wroug- 
fnlly,  of  which  the  yirohaser  had  no  notice,  nor  notioeof  facts  snfficioat 
to  put  him  on  inquiry,  he  is  protooted  as  an  innocent  pnrchsser. 

XasoTiABLB  Papbb  of  CoEPOBATioti — Authobitt  of  Agbbt  ob  Offiobr 
10  IssvB. — An  officer  in  a  corporation  whose  anthority  is  confined  to 
taking  oharge  of  the  finances  of  the  oompany,  signing  its  checks,  reoeiT- 
ing  and  accounting  for  its  money  coming  to  his  hands,  and  to  noting  as  a 
business  committee  in  the  absenoe  of  the  president  and  rice-president, 
has  no  anthority  to  issue  notes  in  the  name  of  the  corporation  so  as  to 
bind  it,  in  the  absence  of  proof  of  the  absence  of  such  president  and  rioe- 
president  at  the  time  of  the  issue  of  the  notes  or  of  special  ao«liority 
given  by  the  corporation  to  such  officer  to  issue  them. 

OOBPOBATIOMS— LiABKLiTT  FOB  AoiB  OF  AoBNT. — An  agent  of  B  orrpora- 
tion  may  bind  it,  if  he  acts  under  immediate  instructions  from  s^ine 
snperior  agent  anthorixed  to  thus  act^  or  from  the  board  of 
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OoBVOBATioiis—PowsB  ov  OrFiCBR8.~Th«  president  of  a  oorporation  has 
BO  power  to  authorise  its  treasurer  to  iasne  notes  in  its  name  for  his 
personal  benefit. 

VaOOnABLB  iHtTftUMBMTS  OF  OoRrOSATIOH — IbSUB  OF  BT  AOBNT— RlORTS 

ov  HoLDBB. — Notes  which  show  upon  their  face  that  they  are  issaed  iu 
the  name  of  a  oorporation  by  its  agent  for  his  own  benefit  are  jn-imti 
/kde  Toid  at  the  instance  of  the  oorporation,  and  holders  cannot  recover 
OQ  them  niiless  they  can  show  that  they  were  issued  by  snch  agent  under 
proper  authority  from  the  oorporation. 

W.  WorthingUm,  W.  B.  Bumei,  and  /.  8.  Ducker,  for  the 
appellanta. 

/•  C.  Wrightf  C  J.  Helm^  and  C.  L.  jRauon,  for  the  appel- 
lees. 

***  Bennett,  J.  The  Swift  Iron  and  Steel  Works  Com- 
pany is  a  corporation,  created  by  the  legislature  of  this  state 
in  January,  1871.  At  the  time  of  the  transactions  in  contro- 
versy in  this  case,  E.  L.  Harper  was  president  of  the  company 
and  J.  H.  Mathews  was  its  treasurer;  there  were  also  a  vice* 
president  and  board  of  directors  of  said  company.  The 
powers  of  each  are  set  forth  in  the  company's  by-laws,  as  fol- 
lows: ''Sec.  3.  All  contracts  and  obligations  binding  the  cor- 
poration may  be  signed  by  the  president  or  vice-president/' 
**  Sec.  5.  The  treasurer  shall  have  charge  of  the  finances  of 
the  company,  and  shall  sign  all  checks  and  receive  and 
account  for  all  moneys  and  property  coming  into  his  hands.'* 
**Skc.  8.  There  shall  be  a  business  committee  consisting  of 
the  president  and  vice-president,  who  shall  have  full  power  to 
transact  the  business  of  the  company,  under  such  restrictions 
as  the  board  of  directors  may  devise  from  time  to  time." 
This  by-law  was  amended  so  as  to  authorize  either  member 
of  the  business  committee  to  act  in  the  absence  of  the  other, 
and  in  the  absence  of  both  *'  the  treasurer  shall  have  power 
to  act  as  such  committee.'' 

J.  H.  Mathews,  in  April  and  May,  1887,  drew  six  promis* 
8ory  notes  in  the  name  of  the  Swift  Iron  and  Steel  Works  for 
twenty-five  thousand  dollars  each,  due  respectively  in  four 
months,  and  signed  by  him  as  treasurer,  and  made  payable  to 
himself  individually,  which  he  then  indorsed  individually 
And  delivered  to  E.  L.  Harper,  who  was  then  vice-president 
of  the  Fidelity  National  Bank  of  Cincinnati.  Said  Harper, 
as  vice-president  of  the  Fidelity  National  Bank  of  Cincinnati, 
indorsed  said  notes  to  the  appellants — two  to  the  Chemical 
National  ^**  Bank  and  four  to  the  First  National  Bank— to 
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collaterally  secure  loans  of  money  to  the  Fidelity  National 
Bank.  Not  long  thereafter  the  Fidelity  National  Bank  and 
the  Swift  Iron  and  Steel  Works,  becoming  insolvent,  made  aa 
assignment  for  the  equal  benefit  of  creditors.  The  appellarflft 
filed  these  collaterals  in  the  suit  by  the  assignee  of  the  Swift 
Iron  and  Steel  Works  to  have  its  affairs  settled  and  assets 
distributed,  for  the  purpose  of  obtaining  their  pro  rata  thereon. 
The  lower  court  rejected  their  claim  upon  the  ground  that 
J.  H.  Mathews,  as  treasurer,  had  no  autliority  to  issue  them 

{  payable  to  himself  individually;  hence,  they  were  void  at  the 
instance  of  the  company.  The  appellants  contend  that  said 
Mathews  did  have  authority  to  issue  said  notes;  but  if  he  did 
not  the  notes  were  negotiable  paper,  and  they  were  purchasers 
thereof  for  value,  having  no  notice  of  any  infirmity  in  them. 
It  is  conceded,  for  the  sake  of  the  argument,  that  the 
notes,  dated  at  Cincinnati,  Ohio,  indorsed  and  payable  to 
order  at  a  bank  in  New  York,  were,  by  the  laws  of  Ohio  and 
New  York,  negotiable  paper,  and  thai  the  appellants,  as  inno- 

^cent  holders  thereof  for  value,  are  not   prejudiced   by  any 
equities  existing   between  the  antecedent  parties,  of  which 
they  had  no  notice,  or  notice  of  such  facts  as  should  put  them 
upon  inquiry  as  to  the  existence  of  the  antecedent  equities. 
But  the  rule  protecting  innocent   purchasers  oi   negotiable 
paper  against  antecedent  equities  does  not  apply  to  the  author- 
ity to  make  the  paper.     The  holder  of  the  paper  purchasers 
it  at  his  peril  in  reference  to  the  authority  to  make  it.    Caveat 
emptor  applies  to  him  in  full  force  in  reference  to  the  author- 
ity to  make  the  paper.     For  instance,  if  the  person  making 
the  paper  professes  •••  to  act  as  agent  for  another,  the  per- 
son purchasing  it  must  look  out  for  the  agent's  authority  to 
make  the  paper;  the  purchaser  purchases  at  his  peril  as  to 
the  authority  of  the  agent.     The  same  rule  applies  to  an 
agent  of  a  corporation  issuing  paper  in  the  name  of  the  cor- 
poration; the  purchaser  of  the  paper  buys  it  at  his  peril  as 
to  the  agent's  authority  to  issue  it.     The  only  exception  is, 
if  the  agent  of  the  corporation,  in  issuing  the  paper,  acts 
witliin  the  scope  of  his  authority,  but  in  the  particular  he 
acted  wrongfully,  of  which  the  purchaser  for  value  had  no 
notice,  nor  of  such  facts  as  should  put  Him  upon  inquiry  as 
to  the  authority  in  the  particular  case,  then  the  innocent  pur- 
chaser would  be  protected  upon  the  ground  that  the  corpora- 
tion, whose  agent  acted  within  the  scope  of  his  authority  and 
with  the  consent  of  the  corporation,  should  suffer  by  tLe 
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wrongful  act  of  the  agent  acting  within  said  scope,  rather 
than  an  innocent  purchaser. 

80  the  question  is,  Did  Mr.  Mathews  have  authority  to  issue 
these  notes?  We  think  not,  for  the  following  reasons:  By 
the  fifth  by-law,  iupra^  his  authority  is  confined  to  taking 
charge  of  the  finances  of  the  company,  signing  its  checks, 
receiving  and  accounting  for  its  money  coming  to  liis  hands; 
and,  by  an  amendment,  to  act  as  a  business  committee  in  the 
absence  of  the  president  and  vice-president.  Now,  by  the 
fifth  by-law,  he  had  no  authority  to  issue  said  notes,  and  there 
is  no  pretense  that  he  issued  them  as  a  committee.  But  sup* 
pose  he  did,  had  he  the  authority  to  do  so?  We  think  not; 
because,  in  the  first  place,  if  he  could  issue  them  at  all  he 
could  do  so  only  iu  case  of  discharging  the  business  of  the 
company  in  the  absence  of  the  president  and  vice-president| 
and  it  is  not  **^  shown  that  they  were  absent,  which  absence 
is  a  condition  precedent  to  such  authority;  and,  in  the  second 
place,  the  business  committee — including  the  president,  vice- 
president,  and  treasurer — were  confined  to  transacting  the 
legitimate  business  of  the  company,  subject  to  the  direction 
of  the  board  of  directors,  and  it  is  not  shown  that  they  con- 
ferred authority  upon  the  committee  to  issue  these  notes  or 
any  notes  of  the  kind,  which  would  be  beyond  the  scope 
of  their  authority  as  a  business  committee.  Nor  is  it  shown 
that  they,  or  either  of  them,  ever  exercised  such  authority, 
with  or  without  the  authority  of  the  board  of  directors,  save 
the  treasurer's  action  in  this  instance,  which  action  was  an 
attempt  by  the  treasurer  to  bind  his  principal,  as  its  agent, 
to  pay  him  as  principal  the  sums  that  the  notes  called  for. 
To  allow  the  agent  to  thus  bind  his  principal,  without  author- 
ity from  him  to  do  so,  would  at  once  destroy  good  faith  on 
the  part  of  the  agent,  and  become  the  most  glaring  fraud;  to 
prevent  which,  and  to  protect  the  principal,  the  law  declares 
such  transactions  void  at  his  instance.  The  principal  may 
give  authority  to  his  agent  to  thus  bind  him,  and  an  agent  iu 
like  manner  may  bind  the  corporation  he  represents,  if  he 
acts  under  the  "immediate  instructions  from  some  other 
superior  agent"  authorized  to  thus  act,  or  '*from  the  board  of 
directors":  See  1  Morawetz  on  Corporations,  sec.  627.  It 
does  not  appear  that  the  board  of  directors  authorized  J.  H. 
Miithews  to  thus  act,  and  if  Mr.  Harper  authorized  him  to 
thus  issue  said  notes,  it  was  an  attempt  to  bind  the  company 
for  Ills  personal  benefit  in  couuectioa  with  another  oorpora- 
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tioDy  not  within  the  scope  of  his  authority,  and  was  a  fraud 
upon  his  principal. 

Now,  the  notes  bear  upon  their  face  the  conclusive  evidence 
•••  of  the  fact  that  they  were  issued  by  Mr.  MathewR,  as 
agent,  to  himself  as  principal,  which  was  notice  of  itself  to 
the  appellants  that  the  notes  were  void  at  the  instance  of  the 
company,  which  destroyed  their  immunity  as  innocent  pur- 
chasers, and  consequently  they  could  not  recover  thereon 
unless  they  could  show  that  the  company,  by  its  superior  offi- 
cer,  authorized  so  to  do,  or  its  board  of  directors,  with  like 
authority,  authorized  Mr.  Mathews  to  thus  issue  the  notes; 
because  the  appellants  being,  prima  facie^  not  innocent  pur- 
chasers, the  notes  being  void  upon  their  face,  they,  in  order 
to  entitle  them  to  recover  from  the  company,  must  show  thai 
they  were  issued  rightfully  and  properly  by  the  company's 
agent,  which  they  have  failed  to  do. 

The  judgment  is  affirmed. 

There  is  no  brief  on  file  for  the  appellees. 


Corporations— NiooTiABLB  Instrumrnts  of,  Isbuxd  bt  Aobitts— Rioim 
ov  HOLDRB& — ThU  qoastion  will  be  foond  fuUy  diaconad  in  If erdkmlv'^at. 
Bank  ▼.  CUkena'  OtuUgfU  Co,,  169  Mass.  606;  38  Am.  St  Rep,  46S,  aad  note; 
Duggan  ▼.  Paeifie  Boom  Co.,  6  Wash.  603;  36  Am.  St.  Rep.  182,  and  note, 
and  the  extended  note  to  Simpson  t.  Oarland,  39  Am.  Rep.  299;  alao  the  note 
to  CrtdU  Co.  V.  Howe  Jiacftine  Co.,  1  Am.  St  Rep.  136. 

Nbgotiablb  Ikstbumrnts — Rights  of  Innoornt  Holbbbs.— One  who 
porohaaea  negotiable  paper  before  ita  maturity  for  a  Taloable  oonaideration, 
in  the  uanal  coarae  of  bnaineaa,  without  knowledge  of  facta  which  impeach 
ita  validity  aa  between  anteoedeot  partiea,  or  which  ought  to  ezoite  anspi- 
ciou  iu  the  mind  of  a  prudent  man,  ia  a  bona  fide  holder  and  takea  the  paper 
free  of  defenaea  on  the  part  of  the  maker:  RMu  ▼.  DavU,  83  Neb.  779;  29 
Am.  St  Rep.  609,  and  note;  Meehanka' etc  Bank  ▼.  Seitu,  150  Pa.  St  632;  30 
Am.  St  Rep.  S63.  See  the  extended  note  to  BedeU  r.  Herrkig,  II  Am.  St 
Rep.  8ia 
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Ohio  Valley  Railway  Company  v.  Watson. 

[W  KBHTUCKT,  661] 

Baxlboads— LiASiUTT  fOE  DiVBOTiTB  Tbaok.— A  railway  ii  not  an  intnrrr 
against  all  accidents,  but  when  an  iajorj  results  from  a  defect  in  tho 
track  that,  by  the  exercise  of  proper  oare,  oonld  haTO  been  provided 
against  by  the  company,  it  is  liable. 

Railroads— EviDSNCS  of  CoMDirioir  ot  Track  .-~ When,  In  an  action 
against  a  railway  oompaoy  to  reooTor  for  injury  to  a  passenger  by  tha 
derailment  of  a  car  alleged  to  have  resulted  from  rotten  ties  at  the  placo 
of  the  accident,  the  evidenoe  is  conflicting  as  to  the  condition  of  tho 
track  at  that  place,  proof  on  the  part  of  the  plaintiff  as  to  the  dofeotiTe 
condition  of  the  track  on  account  of  rotten  ties  near  to^  as  well  as  at, 
the  place  of  the  accident,  is  admissible,  especially  when  the  defendant 
has  first  made  that  an  issue  by  introducing  evidence. 

Kailroads— Risks  AssaiiSD  bt  PASSiifOBR  on  Frkiort  TRAur.^One  who 
takes  passage  on  a  freight  train  assumes  the  additional  risks,  if  any,  ia 
excess  of  the  risks  incident  to  a  passage  on  the  same  road  on  a  passenger 
train. 

Railroads. — Risks  Assumed  bt  Passenoer  oh  Feeioht  Traih  are  no 
greater  than  thoee  assumed  by  a  passenger  on  a  regular  passenger  train, 
so  far  as  the  condition  of  the  oroes-ties  or  of  the  condition  of  the  road 
for  the  safety  of  trains  moving  upon  it  is  involved. 

Railroads— Degree  or  Care  Dite  to  Freight  Passbboek— The  highest 
degree  of  care  and  diligence  is  required  of  a  railway  company  for  tho 
safety  of  passengers  on  freight  as  well  as  passenger  trains. 

Yeaman  and  Loekeitf  J.  F.  Clayy  and  H.  Hughei^  for  the 
appellant. 

/.  y.  Brown  and  E.  W.  Hine$^  for  the  appellee, 

•••  Pbyob,  J.  In  March  of  the  year  1890  the  plaintiflTg 
intestate,  James  A.  Watson,  wanted  passage  on  a  special 
freight  train  belonging  to  the  Ohio  Valley  Railway  Com- 
pany, from  the  town  of  Morganfield  to  Corydon,  Kentucky. 
Those  in  charge  of  the  train  refused  first  to  let  him  travel 
upon  it;  but,  being  informed  by  him  that  his  father  was 
dying,  and  that  he  was  anxious  to  be  with  him  before  his 
death,  the  superintendent  of  the  road  at  that  point  consented 
he  should  go,  and,  upon  his  paying  the  regular  passenger 
fare,  he  started  on  his  journey.  Before  reaching  Corydon  the 
caboose  in  which  he  was  riding  left  the  track  and  was  dragged 
several  hundred  feet  over  the  cross-ties,  and  finally  thrown 
off  the  track  upon  Watson,  killing  him  instantly. 

This  action  was  instituted  by  his  personal  representative, 
alleging  that  Watson  lost  his  life  by  the  gross  and  willful 
neglect  of  the  company.  There  are  no  particular  acts  of 
negligence  alleged  in  the  petition,  but  an  answer  filed  deny- 
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ing  any  neglect,  and  averring  that  the  car  was  thrown  from 
the  track  by  inevitable  casual ty,  and  without  fault  on  the 
part  of  the  defendant;  and,  further,  when  the  intestate  saw 
the  danger,  he  negligently  leaped,  or  attempted  to  leap,  from 
the  car,  when  the  circumstances  transpiring  were  not  such  as 
to  impress  an  ordinarily  prudent  man  with  the  necessity  of 
attempting  to  leave  the  car,  and  that  his  own  neglect  cost 
him  his  life.  A  reply  was  filed  negativing  the  averments  of 
the  answer,  and  the  cause  heard  by  a  jury  that  returned  a 
verdict  for  six  thousand  two  hundred  and  fifty  dollars  in 
damages. 

*^^  On  the  trial  of  the  cause  the  railroad  company  claimed 
the  burden  of  proof,  and  was  adjudged  entitled  to  open  and 
close  the  argument,  to  which  the  plaintiff  excepted,  but  as  a 
recovery  was  had,  the  question  raised  below  is  not  here  for 
decision. 

The  railroad  company,  having  claimed  the  burden,  pro- 
ceeded with  its  testimony  in  relation  to  the  condition  of  the 
railway  track  at  the  place  where  the  accident  occurred,  and 
a  number  of  witnesses  familiar  with  the  track  and  its  condi- 
tion testified  that  the  cross-ties  were  sound  and  the  road  in 
excellent  repair.  Engineers,  roadmaster,  as  well  as  others 
not  connected  with  the  road,  spoke  of  the  road  as  being  in 
excellent  repair,  both  at  and  near  the  place  where  the  derail* 
ment  took  place.  Also,  that  the  cars  were  moving  at  the 
ordinary  rate  of  speed  for  a  freight  train  when  the  accident 
happened.  The  defective  condition  of  the  railway  track  and 
its  ties,  and  the  great  speed  of  the  train,  seem,  from  the  testi- 
mony, to  have  constituted  the  neglect  causing  the  death  of 
Watson,  and  the  testimony  was  confined  to  those  acts  of  neg- 
ligence. When  the  defense  closed  the  case  the  plaintifPs  testi- 
mony showed,  and  that  by  a  number  of  witnesses,  the  bad 
condition  of  the  track,  the  decayed  appearance  of  the  cross- 
ties,  and  its  apparent  unsafe  condition.  This  unsafe  or  defect- 
ive condition  was  not  only  made  to  appear  at  the  place  of 
the  accident,  but  for  several  hundred  feet  on  each  side  of  it, 
beginning  at  the  point  where  the  derailing  first  occurred.  It 
was  objected  below,  and  made  a  ground  of  reversal  in  this 
court,  that  the  court  erred  in  permitting  the  plaintiff  to  prove 
the  defective  condition  of  the  road  at  any  other  point  than 
that  of  the  accident;  and  while  we  are  satisfied  proof  of  its 
condition  in  close  proximity  •***  to  the  place  of  the  injury 
would  have  been  competent,  after  showing  the  decayed  ties 
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at  the  place,  still  the  appellant  opened  the  door  to  this  char- 
acter of  testimony  by  first  proving  the  condition  of  the  road, 
not  only  at  the  place  of  the  injury,  but  along  the  entire  track 
in  and  about  the  place  of  the  injury. 

A  railway  is  not  an  insurer  against  all  accidents,  but  where 
the  injury  results  from  a  defect  that,  by  the  exercise  of  proper 
care,  could  have  been  provided  against  by  the  company,  it 
then  becomes  liable.  The  jury  were  so  told  in  an  instruction 
that  could  not  have  been  misunderstood;  but  where  the  injury 
results  from  rotten  ties,  and  the  contention  is  that  they  are 
sound,  we  are  not  prepared  to  say,  the  testimony  being  con- 
flicting, that  proof  as  to  its  defective  condition  on  account  of 
rotten  ties  near  to,  as  well  as  at,  the  place  of  the  accident, 
would  be  incompetent  It  is  true  that  a  rotten  tie  one  hun- 
dred feet  distant  from  where  the  train  was  derailed  could  not 
have  caused  the  accident;  but  when  one  side,  the  plaintiff, 
shows  that  the  ties  were  rotten  at  the  place,  and  the  defend- 
ant that  they  were  sound,  the  defective  or  sound  condition  of 
the  ties  within  one  hundred  feet  on  each  side  of  the  place  of 
the  accidenti  or  for  a  further  distance,  would  to  some  extent 
corroborate  the  statements  of  the  one  side  or  the  other. 

In  Vieksburg  etc.  R.  R.  Co.  v.  PtUnam,  118  U.  S.  645,  the 
supreme  court,  through  Mr.  Justice  Gray,  said:  '*  There  being 
evidence  tending  to  show  that  the  accident  was  caused  by  a 
worn-out  rail,  it  was  within  the  discretion  of  the  court  to 
admit  evidence  that  the  general  condition  of  that  portion  of 
the  road  which  included  the  place  where  the  accident  occurred 
had  long  ^**  been  bad.  •  •  •  Such  evidence  had  some  tend- 
ency to  prove  both  that  a  worn-out  rail  was  the  cause  of 
the  accident  and  the  defendant  had  neglected  to  repair  the 
defect." 

A  similar  question  was  raised  in  the  case  of  Sidehum  r. 
Wabash  tic.  Ry.  Oo.^  98  Mo.  400,  8  Am.  Si  Rep.  649,  in  which 
the  supreme  court  held:  ^*The  condition  of  the  roadbed  at 
the  place,  or  in  the  immediate  vicinity,  of  the  accident,  may 
be  shown." 

The  opinion  of  this  court  in  the  case  of  LauiBviUe  etc.  R,  R. 
Co.  V.  Fox,  11  Bush,  496,  is  not  opposed  to  the  admission  of 
this  character  of  testimony,  as  it  was  there  held:  ^  The  por- 
tions of  the  track  to  which  the  evidence  related  were  too 
remote  from  the  scene  of  the  accident  to  have  contributed  to 
it"  If|  therefore,  the  appellee  had  offered  evidence  conducing 
to  show  that  parts  of  the  road  a  mile  away,  or  a  greater  die- 
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tance»  had  defective  ties  upon  it,  the  court  should  have  ex- 
cluded it  from  the  jury;  but  where  you  bring  the  condition 
of  the  ties  in  as  close  proximity  to  the  place  of  the  injury  at 
was  done  in  this  case,  the  testimony  was  competent  for  the 
reasons  already  stated. 

The  court  told  the  jury  **  that  in  taking  passage  on  a  freight 
train  the  intestate  took  upon  himself  the  additional  risk,  if 
any,  in  excess  of  the  risks  incident  to  a  passage  on  the  same 
road  in  a  passenger  train."  This,  we  think,  is  good  law,  and 
it  would  not  have  been  proper  to  have  told  the  jury  that  the 
risk  of  losing  his  life  or  of  being  injured  was  greater  on  the 
one  than  on  the  other.  The  jury  knew  that  the  comfort  in 
traveling  was  not  the  same,  and,  from  the  instruction,  the 
passenger,  when  being  transported,  assumed  the  risk  necea- 
aarily  incident  to  the  **^  mode  of  travel  he  had  adopted; 
and  while  derailment  is  more  liable  to  happen  on  heavy 
freight  trains  than  on  passenger  trains,  the  passenger  as- 
sumes no  greater  risk  as  to  the  condition  of  the  cross-ties, 
or  the  condition  of  the  road  for  the  safety  of  trains  moving 
upon  it. 

As  said  by  the  supreme  court  in  Indianapolis  etc.  R.  R.  Co.  v. 
HorBt^  93  U.  S.  291:  *'  Life  and  limb  are  as  valuable,  and  there 
is  the  same  right  to  safety  in  the  caboose  as  in  the  palace 
car."  The  highest  degree  of  care  and  diligence  is  required 
for  the  safety  of  the  passenger  on  either  the  one  train  or  the 
other,  and  proper  vigilance  means  the  exercise  of  such  care 
as,  when  exercised  by  prudent  men  in  the  management  and 
supervision  of  the  road  and  the  train,  would  prevent  any  such 
accidents. 

The  speed  with  which  the  train  was  moving  was,  if  true, 
dangerous  to  those  upon  it,  and  while  the  preponderanoe  of 
the  evidence  on  the  issue  as  to  the  momentum  of  travel  may 
be  with  the  appellant,  still,  there  was  suiScient  proof  on  the 
part  of  the  plaintiff  to  justify  the  court  in  instructing 
the  jury  on  that  branch  of  the  case.  We  might  add  that 
the  weight  of  the  testimony  on  both  issues  was  with  the 
defendant,  and  still  there  was  much  evidence  for  the  plaintiff 
on  the  issue  as  to  the  defective  condition  of  the  rails,  and  of 
such  a  character  as  must  end  the  litigation  when  the  law  has 
been  properly  given.  And  that  the  instructions  were  as  favor- 
able for  the  defense  as  could  well  have  been  given  cannot  be 
doubted.    The  judgment  below  is  therefore  affirmed. 
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Railroads— LuBiUTT  ioe  Passbnouui  oh  Fruobt  Traxits.— A  pts* 
Mngw  riding  oo  a  freight  tnun  bj  dir«ctioo  and  permiMion  of  the  eoiidQotor« 
And  withoat  notioe  that  he  is  ridiog  eontrary  to  the  mlet  of  the  oompany, 
ii  entitled  to  the  lame  righto  ae  if  he  were  riding  on  a  paaienger  traias 
McOee  r.  Miimmri  Pa<.  Ry.  Co.,  92  Ma  208;  1  Am.  St  Rep.  706,  and  notei 
MtVtety  T.  Si.  Pcml  tie.  Ry.  Co.,  45  Minn.  268;  22  Am.  St.  Rep.  728,  and 
note;  IHtw  Torh  ate.  Bp.  Co,  v.  Doane,  115  Ind.  435;  7  Am.  St  Rep.  45l» 
and  note.  A  person  taking  paaaage  on  a  freight  train,  with  knowledge  of 
the  riake  incidentol  thereto,  is  bonnd  to  be  more  eareful  in  guarding  agaiait 
injnry  than  he  would  be  in  traveling  npon  ordinary  passenger  traina:  Wal^ 
lace  T.  WegUmNorik  Carolina B.  B.  Co.,  08  N.  C.  494;  2  Am.  St  Rep.  846^ 
and  note.  See,  further,  the  notes  to  JSosenftcnim  t.  8L  Paul  He,  B.  A  Oo,f 
8  Am.  St.  Rep.  656»  and  CeniralB.  R,  t.  8vM^  2  Am.  St.  Rep.  8a 

Raijlroaim — ^LiAaiUTT  voa  Dxiaonrs  Roadwat.— A  railroad  eompeay, 
in  the  oarriage  of  passengers^  is  bonnd  to  the  moot  exact  oare  and  diligenoe 
in  the  structure  and  care  of  ito  track:  McElrof  ▼.  Nashua  etc  B.  R.  Corj^^ 
4  Cash.  400;  50  Am.  Dec  794;  Penneylvama  R.  R.  Co.  t.  Awpeil,  23  Pa.  St. 
147;  62  Am.  Dee.  328.  A  carrier  of  passengers  by  rail  is  bonnd  to  furnish 
reasonably  safe  roadbed,  tracks,  and  ears  as  the  utmost  human  skill  and 
diligenoe  can  proride:  FunM.  r,  Mismmri  Pae,  Ry.  Co.,  102  Mo.  438;  22 
Am.  St.  Rep.  781,  and  note;  OMea^  He.  R.  R.  Co.  w.  PUWmry,  123  EL  9| 
6  Am.  St  Rep^  488.  If  a  passenger  is  injured  by  a  derailment  of  a  oar,  the 
presnmptioa  is  that  such  derailmeat  resulted  from  the  negligence  of  the  ear* 
rier:  Alabmaa  ete.  R.  R.  Oo.  r.  BiO,  98  Ala.  614;  80  Am.  St  Rep.  66^  aad 
Bote;  MoiUgoamy  ete.Ry.Ch,  n  MaOette,  92  Ala.  909l  8os^  alse^  tha 
eahaaatlTa  aoto  to /a^alii  T.  Aflbk  43  Am.  Dee.  856. 
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Statb  National  Bank  v.  Flathebs. 

[46  LovnuiTA  AxinrALk  76.] 

Vmotiablb  Instbumbnts— Moktoaob  Notbb— Rights  ov  Holdbb.^Oii« 
who  as  sseurity  for  negoiiablo  notes  has  ezoonted  a  mortc^a,  which  ho 
had  the  fall  right  aad  capacity  to  make,  on  property  belonging  to  him- 
aelf»  by  an  act  suggesting  on  its  face  no  defect,  dnly  reoorded  and  im- 
porting confession  of  judgment^  in  favor,  not  solely  of  the  mortgagee^ 
hnt  of  any  future  holder  of  the  note,  cannot  impair  its  Talne  and  bind- 
ing effeot  in  the  hands  of  a  snbseqnent  holder,  by  pleading  secret  equi- 
ties created  by  his  own  fault,  negligence,  or  impmdenoe,  of  which  such 
holder  has  no  notice  and  no  means  of  information. 

MoBTOAOis  BT  Natiokal  Banks— Fobbolosurb — iNjuNcrioir. — Although 
national  banks  are  prohibited  by  statute  from  loaning  money  on  real 
•state  and  taking  a  mortgage  as  security,  yet  a  mortgagee  cannot  enjoin 
•nch  bank  from  enforcing  its  loan  by  foredosnre  of  its  mortgage.  The 
penalty  proTided  by  the  statute  can  be  iuToked  by  the  United  States 
alone. 

Lauque  and  MeOlairiy  for  the  appellant 

Jame$  McConneUy  Horace  E.  Uptotif  and  Browne  and  Choate^ 
for  the  appellee. 

^^  Fennbb,  J.  Plaintiff  Is  the  bona  fide  holder,  by 
transfer  before  maturity,  of  negotiable  notes  executed  by 
defendant,  payable  to  his  own  order,  and  by  him  indorsed 
and  secured  by  a  mortgage  of  concurrent  date,  consented  to 
by  defendant,  in  favor  of  the  mortgagee  and  '*any  future 
holder  or  holders  of  said  notes,''  by  act  importing  confession 
of  judgment. 

Plaintiff  proceeded  to  enforce  his  mortgage  by  executory 
process^  and  was  met  by  an  injunction  taken  out  by  defend- 
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ant,  on  the  grounds:  1.  That  he  executed  the  notes  and 
mortgage  in  favor  of  the  mortgagee,  O.  A.  Lanaux,  who  was 
his  commission  merchant,  on  the  latter's  representation  that 
the  accounts  between  them  showed  defendant  to  be  a  debtor  in 
the  sum  of  six  thousand  dollars,  and  that  five  thousand  dollars 
more  would  be  necessary  to  furnish  him  with  future  neces* 
sary  advances;  but  that  he  subsequently  discovered  that  said 
representations  were  false,  and  that,  in  truth,  the  said  mort- 
gagee was  largely  indebted  to  him;  2.  That  since  the  execu- 
tion of  the  notes  he  has  shipped  to  the  mortgagee  a  larger 
amount  of  produce  than  the  sum  of  the  notes;  3.  That  the 
plaintiff,  by  the  national  banking  law,  is  prohibited  to  hold 
mortgage  securities,  and  cannot  be  beard  in  court  when  seek- 
ing to  enforce  the  same. 

To  the  petition  for  injunction  the  bank  filed  an  exception 
of  no  cause  of  action,  based  on  the  grounds:  1.  That  the  alleged 
equities  between  defendant  and  Lanaux  could  not  avail 
against  the  bank  as  a  bona  fide  transferee  of  the  note  and 
mortgage  before  maturity;  2«  That  the  defendant  was  incom- 
petent to  urge  the  objection  based  on  the  national  banking 
law,  the  right  to  do  so  being  reserved  exclusively  to  the  United 
States.  From  a  judgment  maintaining  the  exceptions  the 
defendant  appeals. 

1.  The  defendant  admits  that  the  negotiability  of  the  notes 
bears  the  equities  alleged  by  him  as  against  the  notes  and  his 
personal  liability  ^^  thereon,  but  he  contends  that  the  mort- 
gage is  not  negotiable,  and  that,  as  against  its  enforcement, 
they  furnish  a  valid  defense.  It  is  true  that  mortgages  are 
not  negotiable.  This  court  has  repeatedly  so  held,  and  has 
never,  to  our  knowledge,  held  to  the  contrary:  Schmidt  v.  Frey, 
8  Rob.  (La.)  435;  Bowman  v.  McKleroy^  14  La.  Ann.  596; 
Bouligny  v.  Forlier^  17  La.  Ann.  125;  Doll  v.  Rizotti,  20  La. 
Ann.  265;  96  Am.  Dec.  399;  Gamer  v.  Oay,  26  La.  Ann.  376; 
MorriB  ▼.  Whitef  28  La.  Ann.  855;  Jennings  v.  Vickere^  31  La. 
Ann.  684. 

But  this  court  has  very  deliberately  held  that  a  bona  fide 
holder  of  a  negotiable  note  acquired  before  maturity,  secured 
by  a  mortgage  duly  recorded,  which  has  been  executed  by 
one  having  lawful  authority  to  make  it,  and  bearing  on  its 
face  nothing  to  inipeach  its  validity,  cannot  be  defeated  in 
his  mortgage  rights  by  secret  equities  between  the  original 
parties,  existing  before  or  arising  after  its  execution,  of  which 
neither  the  act  nor  the  public  records  afibrded  any  notice,  and 
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of  which  he  had  no  actual  notice,  at  least  when  euch  equities 
are  opposed  by  the  original  mortgagor  or  in  his  right.  This 
was  clearly  and  emphatically  held  in  the  case  of  Carpenter 
V.  Allen^  16  La.  Ann.  435,  and  the  decision  was  not  based  on 
the  principle  of  negotiability  of  the  mortgage,  but  on  the 
different  principleS|  viz:  1.  Because  when  one  of  two  inno- 
cent parties  must  suffer,  the  law  throws  the  loss  on  him  by 
whose  negligence  or  fault  the  damage  is  occasioned;  2. 
Because  a  mortgage  is  a  real  right  created  only  by  observance 
of  the  forms  of  law,  required  to  be  recorded  like  sales  of  real 
estate,  such  registry  being  required  especially  for  the  protec- 
tion of  third  persons,  who  are  entitled  to  look  to  it  for  pro- 
tection, and,  without  actual  notice,  are  not  required  to  look 
beyond  it. 

We  consider  that  these  principles  were  substantially  recog> 
nized  in  the  following  cases:  Oardner  v.  Maxwell^  27  La.  Ann« 
562;  Taylor  v.  Bowles^  28  La.  Ann.  294;  Davis  v.  OrevSy  82  La. 
Ann.  420;  BxUler  v.  Slocomb,  33  La.  Ann.  170;  39  Am.  Rep. 
265. 

We  have  noticed,  but  do  not  deem  it  necessary  to  answer, 
the  criticism  of  the  applicability  of  these  cases,  because  in  a 
more  recent  case  we  have  distinctly  and  very  considerately 
affirmed  Carpenter  v.  Allen^  16  La«  Ann.  435,  and  have  used 
the  following  language,  the  force  of  which  impresses  our 
minds  as  strongly  now  as  then:  *^  The  conclusion  thus  reached 
is  supported  by  law,  justice,  and  equity,  and  tends  to  give 
security  in  transactions  of  the  kind  considered  in  this  case. 
Holding  ^*  differently  would  be  to  authorize  debtors,  osten- 
sibly such  by  their  own  acts  or  culpable  omissions,  to  take 
advantage  of  their  own  laches  in  order  to  prejudice  and  entrap 
innocent  parties  becoming  bona  fide  creditors,  and  to  desecrate 
the  sanctity  of  justice  by  closing  the  fatal  door  upon  them": 
Schepp  v.  Smith  35  La.  Ann.  1. 

A  like  rule  is  enforced  by  the  supreme  court  of  the  United 
States  and  is  recognized  in  our  sister  states:  Carpenter  v.  Lon^ 
§an,  16  Wall.  273;  Sawyer  v.  Prickett^  19  Wall.  166;  1  Daniel 
on  Negotiable  Instruments,  sees.  834,  834  a. 

We  have  critically  examined  the  cases  relied  on  by  defend- 
ant and  find  that,  when  properly  analyzed,  they  do  not  neo- 
essarily  contravene  the  principle  stated.  Thus  in  Schmidt  v. 
Frey^  8  Rob.  (La.)  440,  the  mortgage  contested  was  given  on 
property  not  belonging  to  the  mortgagori  as  appeared  from 


Jan.  1893.]    State  National  Bank  v.  Flathebb.  219 

the  act  itself.  In  Bowman  ▼.  MeKUroy^  14  La.  Ann.  596,  the 
equities  were  not  opposed  by  the  mortgagor  but  by  a  prior 
mortgage  creditor.  In  DoU  ▼.  Bizoiii^  20  La.  Ann.  265,  96 
Am.  Dec.  899,  the  mortgage  had  been  canceled  and  erased 
from  the  record  before  transferred.  In  Oamer  v.  Oay,  26  La. 
Ann.  876,  the  act  of  mortgage  showed  on  its  face  a  contract 
in  contravention  of  law.  In  MorrU  v.  White^  2S  La.  Ann.  855, 
the  property  mortgaged  did  not  belong  to  the  mortgagor.  In 
Bouligny  v.  Fortier^  17  La.  Ann.  125,  the  mortgage  had  been 
consented  by  a  married  woman  and  was  held  to  be  without 
effect  as  in  contravention  of  law.  The  general  dicta  of  these 
oases  must  be  restricted  to  the  cases  in  which  they  are  made. 

No  case  is  cited  at  all  parallel  in  facts  to  those  relied  on  in 
this  opinion,  in  which  their  principles  have  been  impugned. 
Our  opinion  rests  upon  no  assertion  of  the  negotiability  of 
mortgages,  but  upon  other  principles  of  law  and  equity  which 
forbid  a  man/ who,  as  a  security  for  negotiable  notes,  has 
executed  a  mortgage  which  he  had  the  full  right  and  capacity 
to  make,  on  property  belonging  to  himself,  by  an  act  suggest- 
ing on  its  face  no  defect,  duly  recorded  and  importing  confee- 
sion  of  judgment,  in  favor  not  solely  of  the  mortgagee  but  of 
any  future  holder  of  the  note,  to  impair  its  binding  force  and 
effect  by  pleading  secret  equities  created  by  his  own  fault, 
negligence,  or  imprudence,  and  of  which  the  subsequent  holder 
of  ®^  the  notes  had  no  notice  and  no  means  of  information. 
When  cases  arise  in  which  the  above  elements  or  some  of 
them  are  missing,  we  will  determine  them  according  to  their 
particular  facts. 

2.  The  other  ground  of  injunction,  based  on  the  prohibitioQ 
of  the  national  banking  law,  is  insuiScient  in  law,  because 
negatived  by  repeated  decisions  of  the  supreme  court  of  the 
United  States,  which,  while  conceding  that  the  law  does,  by 
clear  implication,  prohibit  national  banks  to  make  loans  on 
real  estate,  hold,  nevertheless,  that  the  risk  of  ouster  and  dis- 
solution was  the  only  penalty  contemplated  by  Congress  for 
violating  the  prohibition,  which  penalty  could  be  invoked  by 
the  United  States  alone,  and  the  bank  was  not  disabled  from 
enforcing  such  loans  by  judicial  process  at  the  plea  of  the 
debtor:  National  Bank  v.  Matthews^  98  U.  8.  621;  National 
Bank  v.  Whitney,  103  U.  8.  99;  Fortier  v.  Neio  Orleam  Nat. 
Bank,  112  U.  8.  439. 

Judgment  affirmed. 
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MoRTGAGis  BT  NATION  At.  Bakks.— A  national  bank  hat  no  power  to  take 
a  dead  of  tmst  or  mortgage  on  real  estate  to  eecore  a  contemporaneons  loan» 
and  a  eale  nnder  anoh  deed  or  mortgage  to  satisfy  the  loan  will  be  enjoined: 
Matheufi  T.  Skinker,  62  Mo.  329;  21  Am.  Rep.  425;  Fowler  r.  SevUy,  72  Pa. 
8t  456;  13  Am.  Rep.  699.  A  national  bank  has  a  right  to  take  a  ohattel 
mortgage  for  the  parpose  of  securing  a  previonsly  contracted  debt»  and  to 
enforce  the  same:  Spafordr.  Fhrtt  Nat,  Banh^  37  Iowa,  181;  18  Am.  Rep. 
6.  National  banks  have  authority  to  take  assignments  of  notes  and  mort- 
gages upon  real  estate  to  secure  the  payment  of  loans  made  to  the  mort* 
gagees!  FirU  NaU  Bank  ▼.  Andrew^  7  Wash.  261;  38  Am.  St  Rep.  885. 

Neqotiabli  Ikbtbumbnts—Riohts  ov  Holdbbs. — Innocent  holders  of 
negotiable  paper  for  ralne  are  not  prejudiced  by  any  equities  existing 
between  the  antecedent  parties  of  which  they  had  neither  notice  nor  knowl* 
edge  of  snoh  facts  as  should  put  them  on  inqniryi  Chtmhal  NaL  Bank  r. 
ITiyfier,  03  Ky.  625;  anie,  p.  20^  aiid  note^ 
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Btatdtes— Proof  ov  ENAomNT  of.— Whenerer  a  qnestion  arisea  in  a 
court  of  law  as  to  the  existence  of  a  statute,  or  of  the  time  when  it  took 
effect,  or  of  its  precise  terms,  the  judge  who  is  called  upon  to  decide  it 
has  a  right  to  resort  to  any  source  of  information  which,  in  its  nature, 
ia  capable  of  conveying  to  the  judicial  mind  a  clear  and  satisfactory 
answer  to  such  qneetion. 

fiTATUTBS— ENAcmcBHT— Prisitmftion. — When  the  constitution  does  not 
require  the  legislative  journals  to  affirmatively  show  that  a  particular 
thing,  necessary  to  the  ralidity  of  the  legislative  action,  was  done, 
mere  silence  does  not  invalidate.  In  such  case  it  is  presumed  that  the 
legislature  obeerved  their  obligation  and  did  not  pass  the  bill  without 
sufficient  proof  that  proper  notice  was  given. 

Btatutbs— Ekaotmekt— Validitt— BuRDBN  OF  Proof.— The  unconstitu- 
tionality of  an  act  enrolled,  authenticated  by  the  signature  of  the  pre* 
siding  officers  of  the  legislature^  and  approved  and  signed  by  the 
goremor,  must  be  affirmatively  and  dearly  shown  before  the  court  is 
anthoriaed  to  treat  it  as  void,  on  the  ground  that  it  was  not  passed  in 
accordance  with  the  rules  of  parliamentary  law  prescribed  by  the  consti- 
tntion. 

STATUTKS—BvAOTKBMT—pRBauMPTiovs.— From  considerations  of  public  pol- 
icy, and  because  of  the  respect  due  the  action  of  a  co-ordinate  depart- 
ment of  the  government,  courts  supply  the  omissions  of  journal  clerks 
by  presumptions  as  to  the  regularity  of  the  proceedings  of  the  state 
legislature. 

Statutes — Enactmbnt — Proof  of. — Although  an  enrolled  bill  is  not  oon* 
elusive  proof  of  the  valid  enactment  of  a  statute,  yet  the  court  may 
look  beyond  it  to  the  legislative  journals,  and  they  may  supply,  by  pre* 
■nmption,  every  thing  necessary  to  its  Talidity,  except  when  the  legia- 
lative  journal  affirmatively  shows  a  violation  of  the  constitution. 
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Land  and  Land^  and  Alexander  and  Blanchardf  for  the 

appellants. 

BeU  and  Randolph^  for  the  appellee. 

•**  Watkins,  J.  The  object  of  this  suit,  and  the  prayer 
of  the  plaintifiPs  petition  is  that  the  tax  collector  of  the 
parish  of  Bossier  be  restrained  and  perpetually  enjoined  from 
collecting  from  them  ^*  the  ten  mill  tax,  the  acreage  tax,  and 
the  tax  on  cotton,  levied  for  the  year  1892"  by  the  commis- 
sioners of  the  Bossier  levee  district,  under  and  in  alleged 
conformity  to  the  provisions  of  act  89  of  1892,  and  that  it  be 
adjudged  and  decreed  that  said  act  'Ms  not  a  law  or  statute 
of  the  state  of  Louisiana,"  and  that  the  levy  of  said  taxes  is 
illegal,  unconstitutional,  and  void. 

It  is  further  alleged  and  prayed  that,  if  it  is  ascertained 
and  decided  that  said  act  was  passed  and  approved  in  pursu- 
ance of  the  forms  prescribed  and  required  by  the  constitution 
and  laws  of  the  state,  said  levy  of  taxes  should  be  decreed 
null  and  void,  because  it  is  violative  of  the  state  and  federal 
constitutions. 

The  grounds  on  which  the  foregoing  relief  is  demanded  are 
particularized  and  stated  at  length,  and  circumstantially,  in 
the  plaintifiTs  petition,  to  be,  that  said  act  89  of  1892— it 
being  an  act  to  create  the  Bossier  levee  district  of  the  state 
of  Louisiana — was  published  and  promulgated  as  a  law  of 
this  state,  whereas  it  is  a  fact  that  said  act  was  never  passed 
or  enacted  by  the  general  assembly  of  the  state  according  to 
requirements  of  the  constitution  and  parliamentary  law,  for 
the  reason  that  there  was  introduced  and  passed  in  the  house 
of  representatives  a  bill  with  the  same  title  as  that  of  said 
act  89  of  1892,  which  was  thereafter  sent  to  the  senate,  and 
concurred  in  with  certain  amendments,  five  in  number. 
That  the  said  bill,  with  its  amendments,  was  thereupon 
returned  to  the  house  of  representatives  for  its  concurrence 
in  said  senate  amendments.  That  among  said  amendments 
was  one — it  being  the  fifth  or  last  in  regular  order  of  adop- 
tion— purporting  that  there  shall  be  no  compensation  or  sal- 
ary allowed  to  any  levee  commissioner  for  services  rendered 
as  such  other  than  actual  expenses,  to  be  ascertained  and 
•**  allowed  by  the  board;  and  that  the  house  of  representa- 
tives, upon  considering  and  passing  upon  the  said  senate 
aniciidnients,  concurred  in  the  four  preceding  amendments 
by  a  yea  and  nay  vote,  as  required  by  the  constitution,  but 
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''  that  said  fifth  amendment  was  not  called  up,  read,  or  voted 
on  in  said  house  ....  and  was  not  concurred  in  by  said 
house,  nor  acted  on  in  any  manner  by  either  house  from  and 
after  its  adoption  by  the  senate,  as  hereinbefore  set  forth/'  aa 
required  by  article  38  of  the  constitution. 

That  the  journal  of  the  house  of  representatives  does  not 
show  any  concurrence  by  the  house  in  said  senate  amend- 
ment No.  5,  and  that  for  the  want  of  said  concurrence  said 
bill  failed  to  become  a  law  or  enactment  of  the  general 
assembly,  and  was  on  that  account  improperly  and  unlaw* 
fully  signed  and  promulgated  as  a  law. 

Petitioners  represent  that  the  governor  of  the  state  ap- 
pointedy  under  the  aforesaid  act,  levee  commissioners,  who 
convened,  organized,  and  levied  the  taxes  complained  of  as 
illegal,  on  the  ground  that  the  legislative  act  is  illegal  and 
unconstitutional  for  the  reasons  and  causes  we  have  enumer- 
ated;  and,  further,  because,  if  otherwise  valid,  it  is  void, 
because  it  conflicts  with  the  constitutions  of  the  state  and 
the  United  States,  in  that:  1.  It  authorizes  a  tax  often  (10) 
mills  to  be  levied  upon  all  property  within  said  levee  district 
subject  to  taxation;  and  2.  The  levy  of  a  forced  contribution 
of  five  (5)  cents  an  acre  on  each  and  every  acre  of  land 
within  said  district  that  is  alluvial;  and  further,  because,  in 
the  matter  of  said  assessments,  the  said  law  contains  no  pro- 
vision for  notice  to  the  taxpayer,  and  affords  bim  no  oppor- 
tunity to  be  heard  on  the  question  of  the  listing  and  valuation 
of  his  property  before  any  officer,  board,  or  court;  but,  on  the 
contrary,  makes  the  tax  assessor  an  arbitrary  judge  as  to 
what  lands  are  subject  to  taxation,  and  what  are  exempt,  and 
as  to  what  persons  shall  be  assessed  and  the  valuation  thereof 
— thus  depriving  petitioners  of  their  property  without  •*due 
process  of  law,"  in  violation  of  the  constitution  of  the  United 
States,  and  depriving  them  of  ^'the  right  of  testing  the  cor- 
rectness of  their  assessments  before  the  courts  of  justice" 
within  the  intendment  of  the  provisions  of  article  203  of  the 
constitution  of  the  state. 

Defendant's  answer  admits  the  levy,  assessment,  and  pro- 
ceedings having  been  inaugurated  for  the  collection  of  the 
tax  as  well  as  the  forced  contribution  complained  of,  but 
it  avers  the  legality  and  constitutionality  of  the  act,  and 
alleges  that  same  was  regularly  passed  ***  and  approved 
in  accordance  with  forms  of  law  and  the  requirements  of  the 
constitution. 
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It  distinctly  and  particularly  alleges  that  senate  amend- 
ment No.  5  was  concurred  in  by  the  bouse  of  representatives, 
and  that  such  concurrence  is  shown  by  the  journals  of  the 
senate  and  house  of  representatives. 

"  He  further  avers  that  if  the  court  should  find  that  the 
house  journal  does  not  particularize  the  said  amendment, 
as  it  may  appear  in  the  purported  printed  journals,  that  the 
failure  to  particularize  is  an  omission  and  mistake  and  error 
of  the  printer  or  minute  clerk  of  the  house,  and  that  the  true 
record  and  journal  of  the  house  and  the  engrossed  biU  and 
indorsements  thereon  show  that  the  fifth  senate  amendment, 
as  well  as  all  the  other  amendmentS|  were  concurred  in  by 
the  house":  Plaintiff 'd  brief. 

It  finally  denies  that  said  act  violates  any  article  of  the 
state  or  federal  constitution,  or  that  it  contemplates  the  tak- 
ing of  property  without  due  process  of  law. 

On  the  trial  there  was  judgment  in  favor  of  the  defend- 
ant, and  the  plaintiffs  have  appealed. 

The  two  propositions  that  are  thus  presented  for  considera- 
tion and  decision  are:  1.  Whether  act  89  of  1892  is  uncon- 
stitutional, intrinsically;  and  2.  Whether  it  is  constitutional 
extrinsically. 

1.  The  effort  is  made  by  the  plaintiffs  to  show  by  the 
legislative  journals  of  the  session  of  the  general  assembly  of 
1892  that  the  published  and  authorized  statutes  of  that  year 
contain  an  incorrect  report  of  the  law  as  it  was  actually  and 
really  enacted;  and  that  the  proof  afforded  by  the  journals 
discloses  that  the  original  bill,  as  it  was  adopted  in  the  house 
of  representatives  where  it  originated,  was  amended  in  the 
senate,  and  that  the  amendments  were  not  subsequently  con- 
curred in  by  the  house  of  representatives.  That  it  shows 
that  unless  the  proposed  amendments  were  accepted  by  the 
house  of  representatives,  there  was  no  concurrence  of  the  two 
bouses  of  assembly,  and  the  unconstitutionality  of  the  whole 
statute  necessarily  follows: 

Looking  into  the  journals  we  find  the  following  pertinent 
facts,  to  wit: 

**^  **  Sbnats  Journal,  Junk  28n. 

''  House  Bill  No.  257. 

"  By  Mr.  Boggs: 

^An  act  to  create  the  Bossier  levee  district  of  the  state  of 
Lonisiaaa.    •    •    •    • 
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''Reported  favorably  by  the  committee  on  agriculture, 
commerce,  and  levees,  with  the  following  amendments,  which 
were  read:  In  line  17,  section  1,  page  3,  after  the  word  '  df|id- 
ing/  strike  out  the  words,  '  township  20  and  21  N.,'  and  insert 
in  lieu  thereof  the  words,  '  the  north  half  from  the  south  half 
of  township  20  N.'  • 

*'In  line  26,  section  1,  page  8,  after  '  21  N.,'  strike  out  the       "^ 
figures  '  19  and  20,*  and  insert  in  lieu  thereof  the  words,  'and 
the  south  half  of  township  20  N.' 

"In  line  1,  section  2,  page  5,  after  the  word? a(5t,'"Btrike^otttr^V 
the  word  *  four,'  and  insert  in  lieu  thereof  the  word  *  five/ 

"In  line  13,  section  3,  page  6,  after  the  word  Himes,'  add 
the  words,  'and  at  such  place  as  is  most  convenient/ 

"Add  the  following  at  the  end  of  section  3:  *  There  shall  be 
no  compensation  in  salary  allowed  to  any  commissioner  for 
his  service  as  such;  provided,  however,  the  board  may  allow 
to  each  commissioner  the  actual  expenses  incurred  by  him  in 
attending  the  meetings  of  the  board  and  while  engaged  in  the 
performance  of  duties  ordered  by  the  board.* 

"On  motion  of  Mr.  Stroud  the  amendments  were  adopted. 

"Tlie  bill  was  read  in  full  as  amended. 

"Mr.  Stroud  moved  that  the  bill  be  passed  to  its  third 
reading. 

"The  motion  was  agreed  to.     (See  pp.  260,  251.)  " 

"JuNB  27th. 
^  The  bill  passed  the  senate  on  a  yea  and  nay  vote,  the  title 
was  read  and  adopted,  and  a  motion  to  reconsider  laid  on  the 
table.     (See  p.  277.)  " 

"House  Journal,  Junb  28th. 

"  Senate  returned, '  with  amendments,'  House  Bill  No.  257* 
(See  p.  503.) 
"  House  Bill  No.  257. 

"  By  Mr.  Boggs: 

"An  act  to  create  the  Bossier  levee  district  of  the  state  of 
Louisiana  ....  was  taken  up  with  the  following  senate 
amendments: 

SS8  "In  line  17,  section  1,  page  8,  after  the  word  'divid- 
ing,' strike  out  tUe  words,  ^township  20  and  21  N.,'  and 
insert  in  lieu  thereof  the  words,  'the  north  half  from  the 
south  half  of  township  20  N.' 

"  In  line  26,  section  1,  page  3,  after  the  figures  *  19,*  strike 
out '  20  and  21  N.,'  and  insert  in  lieu  thereof  the  words,  'and 
the  south  half  of  township  20  N.' 
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"In  line  1,  section  2,  page  6,  after  the  word  'act/  strike 
out  the  word  '  four/  and  insert  in  lieu  thereof  the  word  '  five.' 

**  In  line  13,  section  8,  page  6,  after  the  word  *  times/  add 
the  words,  *and  at  such  places  as  is  most  convenient/ 

"  Mr.  Boggs  moved  that  the  house  do  now  concur  in  th6 
senate  amendments. 

'*  The  roll  being  called  resulted  as  follows: 

*-Yeas 

"Total,  76. 

**  Nays,  none. 

"Absent 

"And  the  house  concurred  in  the  senate  amendments. 

"  Mr.  Boggs  moved  to  reconsider  the  vote  by  which  the 
senate  amendments  were  concurred  in,  and  on  his  motion  the 
motion  to  reconsider  was  laid  on  the  table. 

"  See  pages  608  and  509.'' 

From  the  foregoing  it  appears  that  the  claim  is  made  thai 
the  house  of  representatives  failed  to  concur  in  what  is  termed 
the  fifth  amendment,  which  provides  that  "  there  shall  be  no 
compensation  in  salary  allowed  to  any  commissioner  for  his 
service  as  such,"  etc.,  and  that  on  that  account  the  statute  is 
null  and  void  in  toto. 

The  evidences  relied  upon  by  the  defendant  as  establish- 
ing  the  converse  of  that  proposition  are:  1.  The  presence  in 
the  authorized  and  published  statutes  of  the  legislative  act  in 
its  entirety,  inclusive  of  the  fifth  senate  amendment,  same 
being  made  up  from  the  enrolled  house  bill;  2.  By  the  entry 
in  the  house  journal,  supra,  namely,  "  and  the  house  con** 
curred  in  the  senate  amendments,"  in  pursuance  of  a  preced* 
ing  entry  to  the  effect  that  a  member  "  moved  that  the  house 
do  now  concur  in  the  senate  amendments";  3.  By  the  further 
entry  in  the  house  journal  of  the  yeas  and  nays  taken  on  said 
motion,  resulting  in  seventy-six  (76)  yeas  and  "nays  none"; 
4.  By  the  entry  in  the  senate  journal  of  a  communication 
received  from  the  house  of  representatives  to  the  ***  effect 
that  the  house  had  passed  and  asks  concurrence  in  the  bill 
"  creating  the  Bossier  levee  district." 

To  the  foregoing  testimony  no  objection  was  urged,  both 
parties  conceding  its  admissibility,  taken  in  connection,  as  it 
is,  with  the  published  statutes  of  the  legislature;  but  when 
the  defendant's  counsel  offered  in  evidence  "the  original 
engrossed  house  bill  No.  267,  with  all  indorsements  thereon, 
including  the  original  senate  amendments  attached  thereto/' 

4JL  tift.  &MF.,  Vou  XL.  —2ft 
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plaintiffs'  counsel  objected  on  the  ground  that  same  was  inad- 
missible because  ^^  the  journals  of  the  house  are  the  best  and 
exclusive  evidence  of  the  proceedings  of  said  house,  and  [that] 
no  other,  of  any  kind,  is  admissible"  for  that  purpose.  The 
court  ruled  to  receive  it  in  evidence,  and  properly,  in  our 
opinion. 

In  Oardner  v.  CoUeetor^  6  Wall.  499,  the  supreme  court  had 
under  consideration  and  decided  a  similar  question  involvrng 
the  legal  enactment  of  a  law  of  Congress,  and  on  which  they 
expressed  this  view:  ''We  are  of  opinion,  therefore,  on  prin- 
ciple as  well  as  authority,  that  whenever  a  question  arises  in 
a  court  of  law  of  the  existence  of  a  statute,  or  of  the  time  when 
a  statute  took  effect,  or  of  the  precise  terms  of  a  statute,  the 
judges  who  are  called  upon  to  decide  it  have  a  right  to  resort 
to  any  source  of  information  which  in  its  nature  is  capable  of 
conveying  to  the  judicial  mind  a  clear  and  satisfactory  answer 
to  such  question,^^  etc.     [Italics  are  ours.] 

This  conclusion  was  stated  as  the  result  of  an  examination 
of  authority,  though  it  was  preceded  by  a  statement  even 
more  forcible  and  clear,  viz:  '*  The  second  proposition,  that 
*  if  the  president's  record  is  defective  in  respect  to  the  year 
when  it  was  made,  no  resort  can  be  had  to  extrinsic  evidence 
to  supply  that  defect'  is  still  more  at  variance  with  both 
principle  and  authority,"  etc. 

We  had  occasion  to  express  a  similar  opinion  upon  a  some* 
what  similar  question  in  State  v.  Secretary  of  State^  43  La. 
Ann.  613,  to  wit:  **  Nor  can  we  see  the  impropriety  of  the 
judge  admitting  the  papers  that  were  offered  by  the  respond- 
ent. They  were  at  least  of  a  quasi  official  character,  and  will, 
evidently,  aid  us  in  determining  the  true  character  and  value 
of  the  published  vollumes,  which  purport  to  be  official  jour- 
sals." 

^^  On  reason  and  authority  we  regard  the  engrossed  house 
bill  as  a  proper  subject  for  consideration,  in  connection  with 
the  journals  kept  of  legislative  proceedings.  It  is  the  re«,  the 
>ery  subject  matter  then  under  legislative  consideration.  It 
proves  rem  ipsam^  if  it  proves  nothing  more. 

Looking  into  the  engrossed  bill  we  find  it  to  conform  to  the 
act  as  published  in  the  statutes  of  the  year  1892,  embodying  in 
its  third  section  the  substance  of  the  fifth  senate  amendment. 
The  indorsements  thereon  disclose  fully  all  the  stages  of  legis- 
lation through  which  it  passed,  from  the  time  of  its  introduo- 
tiou  in  the  bouse  of  representatives  to  final  action  thereon. 
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They  show  that  the  bill  finally  passed  the  house  by  a  vote  of 
sixty  yeas  and  no  nays.  That  it  was  adopted  in  the  senate 
with  amendments,  and  physically  annexed  to  this  engrossed 
bill  are  the  senale  amendments.  That  when  the  bill  was 
returned,  in  its  amended  form,  to  the  house,  action  thereupon 
was  taken,  and,  in  confirmation  thereof,  the  clerk  of  the  house 
made  thereon  this  indorsement,  to  wit:  **  Received  from  sen« 
ate  with  amendments.  Roll  called  on  concurrence  in  amend- 
ments. Yeas  76,  nays  0.  Concurred  in.''  That  subsequently, 
on  the  6th  of  July,  it  was  indorsed  thus,  to  wit:  *'  Enrolled 
and  signed  by  the  speaker  and  presiding  officer  of  the  senate, 
and  taken  to  the  governor  for  executive  approval/' 

This  evidence,  collectively  taken,  points,  in  our  opinion, 
with  unerring  certainty  to  the  conclusion  that  the  failure  was 
of  the  clerical  force  in  the  house  of  representatives  to  make 
an  accurate  and  complete  report  of  the  proceedings  had  upon 
the  senate  amendments,  in  journalizing  them  for  the  day,  or 
in  the  preparation  of  the  official  copy  thereof  for  publication; 
and  not  that  of  the  house  of  representatives  to  clearly  express 
its  approval  of  the  fifth  senate  amendment  to  the  bill. 

And  when  thus  considered  and  construed,  our  conclusion 
must  be  that  the  house  did  concur  in  all  of  the  senate  amend* 
raents. 

There  is  no  provision  of  law,  constitutional  or  statutory, 
which  requires  an  amendment  to  a  bill  to  be  printed  in  the 
journal  of  either  house  of  the  general  assembly,  or  in  the 
state  gasette,  or  the  official  journal  of  legislative  proceedings. 

In  State  t.  Secretary  of  State^  48  La.  Ann.  613,  we  quoted 
article  28  of  the  constitution,  and  extracts  from  section  10  of 
act  6  of  1881  ***  —the  public  printing  act— and  said:  *'In 
these  extracts  we  have  all  the  law  applicable  to  the  printing 
and  publieation  of  the  (Mroceedings  of  the  general  assembly  in 
newspapers  and  journals.'' 

The  injunctions  of  the  constitution  are:  1.  That  ^each 
house  shall  keep  a  journal  of  its  proceedings  and  cause  the 
same  to  be  published  immediately  after  the  close  of  the  ses- 
sion" of  the  general  assembly;  2.  And  *'  when  practicable, 
the  minutes  of  each  day's  session  shall  be  printed  and  placed 
in  the  bands  of  members";  8.  ^The  original  journal  shall  be 
preserved  after  publication  in  the  office  of  the  secretary  of 
state;  but  there  shall  be  required  no  other  record  thereof": 
Const,  art  28. 
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The  printing  law  simply  declares  "  that  within  two  days 
after  the  journal  of  each  bouse  shall  have  been  approved  the 
state  printer  shall  publish  the  same  as  so  approved":  Act  6 
of  1881,  sec.  10. 

With  regard  to  amendment  the  constitutional  requirement 
is  that  '^  no  amendment  to  bills  by  one  house  shall  be  con* 
curred  in  by  the  other  except  by  a  vote  of  the  majority  of  the 
members  elected  thereto,  taken  by  yeas  and  nays,  and  the 
names  of  those  voting  for  or  against  recorded  upon  the  jour- 
nal thereof.  And  reports  of  committees  of  conference  shall 
be  adopted  in  either  house  only  by  a  majority  of  the  memberSi 
the  vote  to  be  taken  by  yeas  and  nays":  Const.,  art.  88. 

As  announcing  a  different  conclusion  counsel  for  appellant 
cites  and  relies  upon  a  paragraph  they  have  selected  from 
State  V.  Secretary^  43  La.  Ann.  641,  to  the  effect  **that  the 
failure  of  the  secretary  to  enter  one  would  have  resulted  just 
as  fatally  to  the  proposed  amendment  as  the  failure  to  enter 
the  other." 

It  is  sufficient  to  observe  that  the  amendment  there  re- 
ferred to  was  an  amendment  to  the  constitution,  and  not  an 
amendment  to  a  legislative  bill — an  entirely  different  matter. 

This  question  has  repeatedly  passed  under  judicial  investi- 
gation by  different  courts  in  other  states  of  the  union,  and 
they  have  expressed  views  similar  to  the  one  we  entertain. 

In  Hall  V.  Steele^  82  Ala.  662,  it  was  assigned  as  an  uncon- 
stitutionality of  an  act  of  the  Alabama  legislature  that  the 
senate  journal  failed  to  show  ^'  that  the  report  of  the  com- 
mittee of  conference  ....  was  adopted  by  the  senate,"  and 
of  it  the  court  said:  •■•  "We  have  uniformly  held  that  when 
the  constitution  does  not  reqtUre  the  journals  to  affirmatively 
show  that  a  particular  thing,  necessary  to  the  validity  of  the 
legislative  action,  was  done  mere  silence  will  not  invalidate; 
and  in  such  case  we  will  presume  that  the  legislature  observed 
their  obligation,  and  did  not  pass  such  bill  without  sufficient 
proof  that  the  proper  notice  was  given.  The  unconstitutional- 
ity of  an  act  enrolled,  authenticated  by  the  signatures  of  the 
presiding  officers,  and  approved  and  signed  by  the  governor, 
must  be  affirmatively  and  clearly  shown  before  the  courts  ani 
authorized  to  treat  it  as  void,  because  not  being  passed  in 
accordance  with  the  rules  of  parliamentary  law  prescribed  in 
the  constitution."  [Italics  ours.]  To  the  same  effect  are  the 
following  esses:  Walker  v.  Griffith^  60  Ala.  861;  Clarke  Y.Jack^ 
60  Ala.  271;  Stale  v.  Peterson^  38  Minn.  143;  StaU  v.  Hast-' 
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ings,  24  Minn.  78;  Miller  ▼.  State,  3  Ohio  St.  475;  WUliavM  ▼. 
Siaie^  6  Lea,  549;  SupervUore  ▼.  People^  25  III.  181;  LarrUon 
V.  Peoria  etc.  R.  R.  Co.,  77  111.  11;  Worthen  v.  Badgeit^  32 
Ark.  496;  SlaU  v.  Algood,  87  Tenn.  168. 

After  making  careful  examination  of  many  adjudications  on 
the  subject,  we  have  nowhere  found  the  rule  more  carefully  or 
correctly  stated  than  by  the  Arkansas  court  in  Qlidewell  v.  Mar- 
tifij  51  Ark.  559:  '*  From  considerations  of  public  policy,"  say 
the  court,  "  and  because  of  the  respect  due  the  action  of  a  co- 
ordinate department  of  government,  the  courts  long  since  be- 
gan to  supply  the  omissions  of  journal  clerks  by  presumptions 
as  to  the  regularity  of  the  proceedings  of  the  general  assembly. 
This  has  been  found  most  salutary,  and  the  attitude  assumed 
by  the  judiciary  in  this  regard  has  gone  far  toward  establish, 
ing  and  maintaining   publie   confidence  in  the  stability  of 

legislative  action The  courts  are  gravitating  toward 

the  English  rule  so  thoroughly  discussed  in  Chicot  County  y. 
Daviee,  40  Ark.  200;  for  while  they  say  that  the  enrolled  bill 
is  not  conclusive  proof  of  the  valid  enactment,  and  that  we 
may  look  beyond  it  to  the  journals,  they  supply,  by  presump- 
tion, every  thing  necessary  to  its  validity,  save  when  the  jour- 
nal affirmatively  shows  a  violation  of  the  constitution." 

In  view  of  the  fact  that  an  amendment  to  a  pending  bill  is 
not  required,  by  either  the  constitution  or  the  law,  to  be 
printed  in  the  journals;  and  in  view  of  the  fact  that  the  con- 
stitutional requirement  *"  is  that  concurrence  by  one  house 
in  an  amendment  made  by  the  other  shall  only  be  evidenced 
by  ''  a  vote  of  the  majority  of  the  members  .  •  .  •  taken  by 
yeas  and  nays";  the  absence  of  an  amendment  or  a  part  of 
one  from  the  journal  could  not,  with  fairness  or  propriety,  be 
construed  as  annihilating  the  whole  statute. 

In  our  opinion  there  is  no  question  of  the  constitutionality 
of  the  law  in  this  respect. 

2.  The  act,  considered  eztrinsically,  is  alleged  to  be  un- 
constitutional, in  that  it  authorizes  a  tax  of  ten  (10)  mills  to 
be  levied  upon  all  property  within  said  district,  subject  to 
taxation,  for  levee  purposes,  and  the  levy  of  a  forced  con- 
tribution of  five  (5)  cents  an  acre  on  each  and  every  acre  of 
land  within  the  said  district  that  is  alluvial;  and,  that  in  the 
matter  of  assessment  of  the  property,  the  law  contains  no 
provision  for  notice  to  the  taxpayer,  and  affords  him  no 
opportunity  to  be  heard  on  the  qnestion  of  the  listing  and 
the  valuation  tliereof  before  any  oihcer,  board,  or  court;  but 
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on  the  contrary,  makes  the  tax  assessor  an  arbitrary  judge 
as  to  what  lands  are  subject  to  taxation  and  what  are 
exempt,  and  as  to  what  persons  shall  be  assessed,  and  at  what 
Taluation  property  shall  be  assessed,  thereby  depriving 
petitioners  of  their  property  "  without  due  process  of  law," 
in  violation  of  the  state  and  federal  constitutions;  and  de- 
priving them  of  *Uhe  right  of  testing  the  correctness  of  their 
assessments  before  the  courts  of  justice"  in  violation  of  arti« 
cle  203  of  the  constitution  of  this  state. 

If  this  statement  be  accurate,  the  taxing  statute  is 
most  radically  defective  and  glaringly  unconstitutional!  in- 
deed. 

But  an  examination  of  the  provisions  of  the  act  discloses 
the  following  governing  provisions  relative  to  the  listing  and 
valuation  of  the  property  of  the  levee  district: 

Section  1  provides  *'  that  all  that  portion  of  the  alluvial 
lands  in  the  parish  of  Bossier,  embraced  and  situated  with- 
in" prescribed  limits  are  incorporated  into  a  levee  district. 

Section  6  provides  that  the  commissioners  appointed  for 
said  levee  district,  ^'  for  the  purpose  of  raising  revenue  to 
carry  out  the  objects  contemplated  by  the  act,  may  levy 
annually,  for  levee  purposes,  a  district  levee  tax  of  ten  (10) 
mills  on  the  dollar  of  its  assessed  valuation,  and  it  shall  be 
the  duty  of  the  assessor  to  extend  the  said  tax  upon  *'^  the 
tax  rolls;  and  the  assessor  shall  make,  without  additional 
compensation,  separate  rolls  for  the  part  of  the  parish  in- 
cluded in  this  district,  which  rolls  shall  be  deposited,  etc;, 
•  •  •  .  and  the  tax  collector  of  the  parish  shall  collect  the 
said  district  levee  tax,  in  the  same  manner  as  state  taxes  are 
collected,"  etc. 

Section  7,  in  like  manner,  provides  for  the  levy  of  a  local 
assessment  upon  property  of  the  levee  district,  and  for  its 
extension  upon  the  tax  rolls  of  the  parish,  and  for  its  collec- 
tion in  like  naanner. 

From  the  foregoing  it  clearlj*  appears  that  the  commission- 
ers are  empowered  to  make  a  levy  of  taxes  upon  properties 
that  have  been  already  listed  and  valued,  or  assessed.  The 
rate  of  this  levy  must  be,  necessarily,  restricted  and  confined 
to  ''the  assessed  valuation"  of  the  property.  Wlien  such 
levy  is  made  then  it  becomes  the  duty  of  the  assessor  to 
niake  '*  separate  rolls  for  the  part  of  the  parish  included  in 
the  (levee)  district."  Subsequently,  the  tax  collector  of  the 
parish  proceeds  in  the  cullection  of  this  tax  ns  that  of  other 
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taxes.  A  new  or  independent  assesBment  for  levee  purposes 
is  not  contemplated  by  the  act.  The  levy  to  be  made  bj  the 
levee  comniissioners  must  be  laid  on  tlie  assessment  already 
complete  and  finished.  The  duties  of  the  commissioners  in 
this  regard  are  confined  to  the  levying  of  the  taxes:  Qaither 
y.  Oreen,  40  La.  Ann.  362. 

Had  the  statute  made  provision  for  an  additional  assess- 
ment for  levee  purposes,  in  our  opinion  it  would  have  been 
violative  of  that  provision  of  article  203  of  the  constitution 
which  declares  that  **  the  valuation  put  upon  property  for 
the  purpose  of  state  taxation  shall  be  taken  as  the  proper 
valuation  for  purposes  of  local  taxation  in  every  subdivision 
of  the  state." 

The  duties  of  levee  commissioners  in  this  regard  are, 
under  the  terms  of  the  statute,  exclusively  confined  to  the 
levying  of  district  levy  taxes  upon  alluvial  lands  of  the  levee 
district  which  are  subject  to  taxation  for  levee  purpoRes. 
They  have  nothing  to  do  with  their  valuation.  Nor  has  the 
assessor.  Nor  is  the  aid  of  the  parish  board  of  reviewers 
brought  into  requisition.  Nor  was  there  any  occasion  for  the 
assistance  of  either.  They  had  already,  and  completely, 
performed  their  duties  in  reference  to  the  parish  assessment, 
and  there  was  no  additional  service  required,  or  necessary  to 
the  consummation  of  the  levy  of  taxes  for  levee  purposes. 

*'*  Under  this  view  of  the  law«  it  appears  to  be  manifest 
that  the  only  question  of  doubt  or  difficulty  that  could  arise 
is  one  of  fact,  and  that  is  the  liability  vel  non  of  the  property 
for  levee  taxes,  as  alluvial  land.  That  question  is  not  one  of 
assessment,  but  is  altogethei  separate  and  distinct  from 
assessment  proceedings,  and  not  concluded  by  the  decision 
of  the  board  of  reviewers.  Of  course  the  taxpayer's  right  to 
test  the  liability  of  his  property  for  the  payment  of  the  levee 
tax  on  the  ground  that  it  was  not  alluvial  would  be  recog< 
nized,  independently  of  the  determination  of  the  levee  com- 
missioners. 

In  any  view  that  can  be  taken  of  tlie  statute  in  question,  it 
is  our  opinion  that  it  is  constitutional. 

Judgment  a£Brmed.  


8TATUTB8 — Proof  ov  BvAcrmNT. — ^Thts  qaection  is  thoroughly  discniMd 
in  the  moDognphic  notes  to  /ohm  v.  /onei^  61  Am.  Dec  616-dS23^  aad  Peoph 
T.  Starne,  86  Am.  Dee.  356-364. 

Statutu— PassuMFTioN  IN  Favor  ov  CoMsrrruTioMAL  Passaob.  —Where 
a  bUi  is  signed  by  both  speakers  and  approved  by  the  governor^  the  pre* 
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■umption  b  raised  that  it  has  been  constitotionally  passed:  Penpie  v 
Starne,  36  III  121;  86  Am.  Deo.  348,  and  note;  Spangler  v,  Jaeofnf,  14  IlL 
297;  68  Am.  Deo.  671;  8iaU  t.  MeCleiland,  18  Neb.  236;  63  Am.  Rep.  814. 
It  need  not  affirmatively  appear  from  the  jonmals  of  the  two  houses  of 
the  legislature  that  every  act  required  to  be  done  in  the  enacimeut  of  a 
law  has  been  done:  People  t.  Dunn,  80  0al.  211;  13  Am.  St.  Rep.  118.  A 
court  will  presume  facts  to  support  a  statute,  upon  the  existence  of  which 
the  ralidity  of  such  statute  depends:  Note  to  WelUngiom  H  oL^  PHiiionen, 
26  Am.  Deo.  646 
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[46  LOUIBXAKA  AimVAL,  882.] 

Ivioltbmot—Absionment— Validity  of— Cokflict  or  Laws. — A  rolun- 
tary  assignment  in  insolvency  for  the  benefit  of  creditors,  if  valid  where 
made^  is  valid  everywhere  unless  repugnant  to  the  law  of  the  place 
where  property  of  the  insolvent  is  situated,  and  detrimental  to  the 
rights  of  domestic  creditors  in  the  latter  jurisdiction,  and  gives  to  the 
domestic  court  jurisdiction  to  prevent  unlawful  preferences  with  respect 
to  property  in  another  jurisdiction  when  such  preference  is  sought  to 
be  obtained  by  resort  t9  the  courts  where  the  property  is  situated. 

Ihsolvinoy— AffiioNMBNT — CoMFLiGT  OF  Laws— INJUNCTION. — When  a 
citiaen  of  one  state  makes  a  voluntary  assignment  in  insolvency  for  the 
benefit  of  creditors,  including  real  estate  situated  in  another  state,  the 
courts  of  the  state  of  his  residence  have  jurisdiction  by  injunction  er 
otherwise,  to  prevent  a  domestic  creditor  from  defeating  the  effect  of 
the  assignment  and  obtaining  a  preference  over  other  domestic  creditore 
in  relation  to  such  real  estate.  If  the  creditor,  subsequently  to  the  assign- 
ment, attaches  and  advertises  such  realty  for  sale  under  a  judgm'tnt 
recovered  in  the  state  where  it  is  situated,  and  assigns  his  judgment  to 
a  resident  of  that  state,  the  domestic  court  may  either  enjoin  the  sale, 
or,  if  it  is  made,  hold  the  creditor  liable  to  the  other  creditors  for  its 
proceeds. 

BQuri'T— Jurisdiction  Oyer  Person  in  Relation  to  Profertt  in  An- 
other Jurisdiction. — Equity  acts  in  jfereomim  primarily,  and  when  a 
person  against  whom  relief  is  sought  is  within  the  jurisdiction,  the 
court  may  make  a  decree  as  to  any  act,  contract,  or  equity  snbsiiiting 
between  the  parties  respecting  property  situated  beyond  its  jurisdiction 
to  prevent  any  inequitable  act  or  transaction  from  being  done  in  such 
foreign  jurisdiction  in  relation  to  such  property,  or  if  such  inequitable 
act  has  been  done  the  court  may  order  a  restoration  of  the  proceeds  ol 
the  reprobated  transaction  as  justice  may  require. 

H.  JOT.  Hally  for  the  appellant. 

T.  J.  Semmes^  for  the  appellees. 

■•■  Watkins,  J.  Haynes  and  Rogerp,  availing  themselves 
of  the  insolvent  laws  of  this  state,  as  a  firm  and  as  individual 
memhers  thereof,  made  a  cession  of  tlieir  property  to  their 
creditors,  in  due  form  of  law,  and  same  was  duly  accepted  by 
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the  proper  judge  for  the  benefit  of  their  creditors.  Amongst 
other  assets  surrendered  was  a  tract  of  valuable  land  with 
improvements,  situated  in  Leflore  county,  state  of  Mississippi. 

Prior  to  the  cession  and  surrender  of  said  insolvents,  the 
present  defendants  instituted  suit  against  them  upon  a  debt  of 
80me  two  thousand  three  hundred  dollars  **^  and  obtained 
the  sequestration  of  one  hundred  and  thirteen  barrels  of  sugar; 
but  by  the  operation  and  legal  effect  of  the  cession  of  the 
defendants,  Haynes  and  Rogers,  this  seizure  was  released, 
the  sugars  were  transferred  to  the  possession  of  the  syndic, 
and  the  sequestration  suit  was  cumulated  with  the  insolvency 
proceedings,  where  they  have  since  remained  undetermined. 

The  commercial  firm  of  Yale  and  Bowling  is,  and  was  at 
the  time  of  the  cession,  a  citizen  of  Louisiana,  domiciled  in 
New  Orleans,  and  likewise  was  James  Bowling,  one  of  the 
members  of  the  copartnership,  though  Cyrus  Yule,  the  other 
member,  was  a  citizen  of  New  York;  but  he  ditJ  pendente  lite, 
and  his  residence  is  eliminated  from  the  case  as  a  controver* 
tible  question. 

Immediately  after  the  cession  the  defendants  instituted 
suit  against  Haynes,  one  of  the  insolvents,  in  the  circuit 
court  of  Leflore  county,  Mississippi,  and  procured  the  attach- 
ment of  the  lands  that  are  embraced  in  and  covered  by  the 
Bchedule  of  the  insolvents,  and  prosecuted  that  suit  to 
judgment. 

Thereunder  they  caused  suitable  writ  to  issue,  and  said 
lands  to  be  ordered  sold  at  auction,  and  same  were  there- 
under sold  subsequently,  realizing  two  thousand  dollars, 
approximately,  as  proceeds  thereof. 

Pending  sale  proceedings,  the  defendants,  Yale  and  Bowl- 
ing, assigned  all  their  rights  in  and  to  said  judgment  to  cer 
tain  citizens  of  the  state  of  Mississippi,  who  became   the 
adjudicatees  of  said  property. 

This  suit  has  for  object  a  recovery  from  the  defendants, 
Yale  and  Bowling,  by  the  syndic,  the  proceeds  and  avails  of 
the  sale  of  said  real  estate,  on  the  ground  that  they,  as  Louis- 
iana creditors  of  the  insolvents,  were  bound  by  the  insolvency 
proceedings,  and  had  no  legal  right  to  lay  an  attachment  on 
the  property  of  insolvents,  though  situated  in  Mississippi, 
and  thus  defeat  the  operation  of  the  insolvency  laws  of  the 
atate  of  Louisiana  thereon. 

The  averment  of  plaintiff's  petition  is  that  Yale  and  Bowl- 
ing have  the  proceeds  of  the  sale  of  said  lands  in  their  pos- 
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sescion  ''in  vioIaUon  of  the  laws  of  this  stata,  and  mors 
particularly  of  the  inBoWent  laws  thereof,  to  which  they,  indi- 
vidually and  as  a  commercial  firm,  were  subject  and  amen- 
able. The  said  writ  of  attachment  issued  in  violation  of  the 
rights  of  the  insolvency  aforesaid,  and  that  said  judgment 
was  obtained  by  said  Yale  and  Bowling  in  violation  of  said 
rights;  and  that  said  proceedings  cannot  vest  in  them  the 
right  to  '*'  retain  said  money;  and  that  petitioner  is  entitled 
to  recover  the  same  from  them/'  etc. 

On  the  trial  judgment  was  pronounced  in  favor  of  the 
defendants,  and  the  plaintiff  has  appealed. 

Tlie  contention  of  the  defendant's  counsel  is  that  **if  the 
property  attached  had  been  personal  property,  the  syndic, 
perhaps,  might  have  enjoined  Mr.  Bowling  from  prosecuting 
the  [attachment]  suit"  in  the  Mississippi  court;  bnt  as 
^'  lands  situated  in  Mississippi  do  not  pass  to  the  creditors, 
or  become  assets  of  the  insolvent  in  Louisiana,  therefore 
Louisiana  creditors  are  not  affected  by  an  attachment  of  such 
lands  at  the  instance  of  a  Louisana  creditor.'' 

Per  contra^  the  contention  of  plaintiff's  counsel  is  that: 

**Thi8  is  not  a  suit  which  seeks  to  affect  real  estate,  as 
snch,  in  Mississippi.  That  it  is  a  suit  which  seeks  to  restore 
to  tlie  common  fund  of  the  Louisiana  insolvency  proceedings 
an  asset  which  had  been  diverted  by  a  Jjouisiana  creditor, 
who  was  passively  and  actively,  theoretically  and  practically, 
a  party  to  these  proceedings. 

''He  is  sought  to  be  deprived  of  the  undue  advantage  he 
has  attempted  to  take  of  his  co-creditors,  because,  but  for  his 
action,  the  Louisiana  syndic  would  have  been  able  to  realize 
upon  this  Mississippi  asset  and  bring  its  proceeds  into  the 
Louisiana  courts. 

"And  the  question  therefore  is,  not  whether  a  Mississippi 
court  will  give  effect  to  the  insolvent  laws  of  Louisiana  to 
the  prejudice  of  any  attaching  creditor,  but  it  is  whether  or 
not  a  Louisiana  court  will  permit  a  citizen  of  this  state,  bound 
by  its  insolvent  laws,  and  an  actual  party  to  the  insolvent 
laws  in  question,  to  enforce  a  Louisiana  contract  by  diverting 
in  a  sister  state  an  asset  of  the  insolvent  from  his  co-Louisi* 
ana  creditors." 

The  pertinent  provisions  of  the  insolvent  laws  are: 

1.  That  the  debtor  making  a  '' voluntary  surrender,^  or 
•'cession  of  his  propprty  to  his  creditors."  "shall  annex  to 
his   petilion  his   schedule,    [which]   shall  •  •  •  •  conUiin    a 
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Btatement  of  all  his  property,  aa  well  movable  as  immoTablei 
and  his  rights  and  actions/'  etc:  Rev.  Stats.,  sec.  1786. 

2.  That  upon  being  convinced  that  the  debtor  has  com* 
plied  with  all  the  formalities  prescribed  by  law,  the  judge 
**  shall  indorse  on  the  schedule  that  the  cession  of  all  the 
property  of  the  insolvent  is  accepted  for  the  benefit  of  his 
creditors":  Rev.  Stats.,  sec.  1789. 

3.  That  *'  from  and  after  such  cession  and  acceptance  all 
the  property  '^  of  the  insolvent  debtor  mentioned  in  the 
schedule  shall  be  fully  vested  in  his  creditors,  and  the  syndio 
shall  take  possession  of  and  be  entitled  to  claim  and  recover 
all  the  property,  and  to  administer  and  sell  the  same  accord** 
ing  to  law":  Rev.  Stats.,  sees.  1791,  1794. 

In  view  of  the  foregoing  unambiguous  provisions  of  the  in« 
solvent  laws,  it  seems  apparent  that  the  insolvent,  Haynes, 
passed  to  his  creditors,  through  the  instrumentality  of  his 
cession  and  its  acceptance,  an  undoubted  title  to  his  Missis« 
eippi  realty,  as  well  as  to  his  Louisiana  estate  generally. 

Such  are  the  terms  of  his  schedule  and  the  judge's  accept- 
ance of  his  cession;  and,  as  a  matter  of  law,  those  provisions 
are  read  into  the  judge's  order  of  acceptance  independently 
of  the  terms  of  the  cession  and  the  schedule. 

Such  a  thing  as  a  partial  surrender  by  an  insolvent  is  not 
contemplated,  for  the  law  plainly  declares  that  his  schedule 
shall  contain  a  statement  of  all  his  property:  Duncan  t. 
Duncan,  3  Mart.  232;  Schroeder  v.  Nicholson^  2  La.  354. 

All  the  debtor's  rights  and  property  pass  to  his  creditors 
by  his  surrender,  whether  placed  upon  his  schedule  or  not, 
and  the  syndic  may  sue  to  recover  them:  Muse  v.  Yarbor^ 
ough^  11  La.  631;  Levy  v.  Jacobs^  12  La.  109;  Baidwin  v. 
Union  Ins.  Co.,  2  Rob.  (La.)  133;  West  v.  His  Creditors,  8 
Rob.  (La.)  123;  Dmght  v.  Smith,  9  Rob.  (La.)  32;  Dmght  v. 
Simon,  4  La.  Ann.  490. 

The  acceptance  of  a  cession  vests  the  property  in  the  cred- 
itors, so  as  to  be  no  longer  liable  to  seizure  or  execution: 
Bivas  V.  Hunstock,  2  Rob.  (La.)  187;  Lawrence  v.  Guice,  9 
Rob.  (La.)  219;  Smalley  v.  His  Creditors,  3  La.  Ann.  387; 
Fitzgerald  v.  Philips,  4  Mart.  562;  Dwight  v.  Simon,  4  La. 
Ann.  490. 

Nothing  done  after  acceptance  of  the  cession  can  affect 
the  creditor's  rights:  Bowles  v.  His  Creditors,  6  La.  Ann.  680. 

There  is  no  positive  declaration  of  our  law  to  the  effect 
thai  tlie  cession  shall  include  property  of  the  debtor  situated 
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in  another  state;  bni  we  think  the  con templn lion  of  the  law 
clearly  is  that  Huch  property  should  be  included  in  his  sched* 
ule.  But  whether  such  is  or  is  not  the  law,  in  this  instance 
the  insolvent,  Haynes,  did  surrender  his  Mississippi  property 
to  his  creditors  generally,  and  it  is  covered  by  and  included 
in  the  judge's  acceptance. 

Accepting  this  as  a  proper  construction  to  be  placed  upon 
the  cession  and  acceptance  of  Haynes,  the  status  of  the  prop- 
erty in  Mississippi  is  fixed  guoad  Louisiana  creditors  at  least, 
and  as,  in  this  controversy,  no  Mississippi  creditors  are  con- 
cerned, and  none  of  them  are  made  parties  to  this  suit,  it 
seems  clear  to  our  minds  that  this  '*'  court  has  jurisdiction 
to  deal  with  the  parties  before  it,  as  law  and  equity  require. 

While  it  is  quite  true  that,  with  reference  to  the  extrater- 
ritorial effect  of  insolvent  laws,  there  has  been  a  great  con* 
trariety  of  state  decision,  and  particularly  with  regard  to 
their  operation  and  effect  upon  real  property  situated  without 
the  territorial  limits  of  the  state  of  such  insolvent  laws;  yet  it 
may  be  accepted  as  axiomatic  that,  in  case  of  voluntary 
flBBigninent  or  surrender,  if  vnlid  where  made  it  is  valid 
everywhere,  unless  repugnant  to  the  policy  of  the  lex  ret  sits^ 
and  in  detriment  to  rights  of  domestic  creditors  within  the 
latter  jurisdiction,  because  such  an  assignment  is  the  exer- 
cise of  a  personal  right  of  the  owner  to  dispose  of  his  effects 
as  he  chooses. 

And  further,  that  where  rights  of  creditors  of  the  domicile 
are  not  concerned,  the  courts  of  a  foreign  jurisdiction  will 
permit  an  assignee  or  receiver  of  another  jurisdiction  to  take 
possession  of  the  insolvent's  property  found  within  the  lim« 
its  of  the  former  and  remove  same  or  its  avails  into  the  latter 
in  pursuance  of  the  laws  thereof:  8  Am.  &  Eng.  Ency.  of  Law, 
284,  287;  and  the  numerous  adjudicated  cases  cited  in  notes. 

It  is  likewise  axiomatic  that  in  cases  of  a  conflict  between 
the  law  of  the  former  and  that  of  the  rei  sita,  or  the  custom 
of  the  place  where  the  property  is  situated,  the  latter  will  pre- 
vail: Borer's  Interstate  Law,  138. 

These  principles  of  law  and  comity  being  conceded  and 
accepted,  what  is  the  state  of  the  case  before  us? 

At  the  the  time  of  the  surrender  and  acceptance  the  Mia- 
sissippi  property  was  included  in  the  schedule  of  the  insol- 
vent, Haynes,  who  was  and  is  a  citizen  of  Louisiana,  and 
passed  to  the  creditors  of  said  insolvent  by  the  acceptance  \»i. 


March,  1893.]  Haydbx  v.  Yale.  237 

his  cession,  and  among  the  number  to  the  defendants,  Yale 
and  Bowling. 

At  that  time  there  were  no  creditors  of  the  insolvent* 
Hajnes,  in  the  state  of  Mississippi,  and  no  suit  or  proceed* 
ing  pending  in  the  courts  of  that  state,  in  any  way  affecting 
his  person  or  property  there  or  his  cession  in  the  state  of 
Louisiana. 

Consequently,  the  effect  of  the  attachment  of  the  property 
of  Haynes,  in  the  state  of  Mississippi,  by  Yale  and  Bowling, 
subsequently  to  the  cession  of  Haynes  and  Rogers  in  Louisi* 
ana,  and  their  assignment  of  their  judgment  of  citizens  of  the 
state  of  Mississippi,  pending  sale  proceedings  thereunder,  was 
to  defeat  the  claims  of  the  '^  syndic  of  the  insolvent  there- 
upon, and  put  it  beyond  the  control  of  the  Louisiana  creditors 
of  the  insolvent. 

The  question  propounded  by  plaintiff's  counsel  then 
recurs:  Will  a  Louisiana  court  permit  a  citizen  of  this  state, 
bound  by  the  insolvent  laws  and  a  party  to  the  insolvent 
proceedings  in  question,  to  thus  divert  a  portion  of  the  prop- 
erty of  the  insolvents  that  is  covered  by  the  cession? 

We  have  been  cited  to  no  case  that  has  been  decided  by 
this  court  where  this  question  has  been  directly  involved 
and  adjudicated,  and  we  know  of  but  one — ^and  that  is 
Prager  v.  Micas^  36  La.  Ann.  7&— though  the  discussion  is  not 
elaborate  nor  is  the  reason  for  deciding  assigned.  But  there 
are  two  adjudications  of  this  court  in  similar  cases,  where,  to 
our  thinking,  this  principle  has  been  recognized.  One  of 
those  cases  is  McDowell  v.  Ready  8  La.  Ann.  891,  in  which 
occurs  this  declaration;  viz: 

^'  In  relation  to  annulling  the  deeds  of  trust  the  judge  was 
of  opinion  that  the  situation  of  the  real  property  out  of  the 
jurisdiction  of  the  state  was  an  obstacle  to  the  courts  render" 
ing  any  judgment,  where  the  object  was  to  recover  it 

*^  We  think  the  case  referred  to  by  the  counsel  for  the 
plaintiffs  establishes  the  principle  that  where  a  court  is  called 
upon  to  enforce  a  right  it  may  avail  itself  of  its  jurisdiction 
over  the  person  to  do  justice  relative  to  a  subject  matter 
beyond  its  territorial  jurisdiction^  though  lands  be  affected 
by  the  decree. 

^*The  contract  made  here  between  the  defendants  and  Mount 
is  the  subject  matter  upon  which  the  court  is  called  upon  to 
act.  Its  validity  is  drawn  in  question.  The  responsibility 
of  the  trustees  to  other  creditors  than  those  provided  for 
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depends  upon  its  legality.  Even  if  the  judgment  to  be  ren* 
dered  should  not  be  efficient  in  the  state  where  that  property 
is  situated,  that  fact,  were  it  ascertained,  we  think,  would  not 
be  sufficient  to  authorize  the  court  to  withhold  its  action  upon 
the  contract." 

The  other  case  is  Musiina  v.  AUing^  11  La.  Ann.  568,  in  which 
McDowell  V.  Read^  3  La.  Ann.  391  was  quoted  and  referred  to 
with  approval.  ''  That  cause,"  say  the  court,  '*  was  remanded 
to  ascertain  if  the  garnishee,  resident  in  New  Orleanp ,  had  any 
money  in  his  hands^  the  proceeds  of  certain  laivds  and  slaves  in 
Mississippi^  which,  by  a  contract  roade  in  New  Orleans,  had 
been  conveyed  to  him  in  trust,  with  power  to  sell,  for  the 
benefit  of  certain  preferred  creditors  of  the  '**  grantor,  who 
was  the  defendant  in  execution,  and  to  the  prejudice  of  the 
complainant,  who  resorted  to  the  garnishee  process.  The 
court  only  intimated  by  its  judgment  that  if  the  garnishee 
had  money  in  his  hands^  the  proceeds  of  this  arrangement  mads 
in  Louisiana,  between  Louisiana  dtizsfiS  in  violation,  or  in  fraud 
of  her  laws,  he  should  not  be  protected  by  his  own  reprobated 
contract  from  paying  it  over  to  the  seizing  creditor.**  [Our 
italics.] 

In  the  instant  case  plaintifis  do  not  demand  the  revocation 
of  the  judicial  sale,  made  of  the  Mississippi  real  estate  of 
Haynes,  to  the  assignees  of  the  judgment  of  Yale  and  Bowl- 
ing, in  the  courts  of  Mississippi  against  Haynes. 

He  does  not  question  the  jurisdiction  or  authority  of  the 
Mississippi  court  to  render  such  judgment  and  to  cause  sucb 
•ale  to  be  made.  He  does  not  deny  the  correctness  or  regu- 
larity of  those  proceedings  in  any  respect.  He  does  not 
assert  that  the  assignees  of  said  judgment  were  in  any  man- 
ner subordinated  to  the  control  of  the  Louisiana  insolvency 
proceedings.  But  he  does  claim  that  the  Louisiana  court 
had  undoubted  jurisdiction  over  the  insolvency  of  Haynes 
and  Rogers  and  over  the  other  defendants,  as  citizens  of 
Louisiana,  bound  by  those  insolvency  proceedings  to  compel 
them  to  do  justice  relative  to  the  money  in  their  hands  as 
proceeds  of  the  Mississippi  property  of  Haynes,  in  fraud  of 
our  law  and  in  violation  of  the  rights  of  the  domestic  cred- 
itors of  said  insolvent. 

It  is  the  act  and  contract  of  the  defendants  with  which  the 
court  was  called  upon  to  deal,  and  not  the  property  in  Mis- 
sissippi, nor  the  assignees  of  Yale  and  Bowling's  judgmeiH 
in  MississippL 
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The  MaBBachusetts  court  had  this  identical  qaestion  before 
it  in  the  case  of  Cunningham  v.  Butler^  142  Mass.  47,  66  Am. 
Bep.  657,  and  it  may  be  instructive  to  analyze  it  with  refer* 
ence  to  the  facts  of  the  instant  case. 

Daniel  C.  Bird,  a  citizen  of  Massachusetts,  being  anable  to 
meet  his  bills  at  maturity,  suspended  payment,  being  at  the 
time  indebted  to  Butler,  Hayden  &  Co.,  citizens  of  and  doing 
bi  sinoss  in  the  same  state.  Being  informed  of  their  debtor't 
suspension,  said  creditors  made  an  assignment  of  their  claim 
to  a  citizen  of  New  York,  who  at  once  instituted  suit  in  « 
oourt  of  that  state  against  Bird,  and  garnisheed  Claflin  A  Co., 
who  were  indebted  to  him. 

Subsequently  regular  insolvency  proceedings  were  insti* 
tuted  in  a  Massachusetts  oourt,  and  assignees  were  duly 
appointed  for  the  insolvent  '^^  estate  of  Bird,  the  firm  of 
Butler,  Hayden  &  Co.  being  present  and  participating  therein. 

Thereafter  the  assignees  brought  suit  in  a  court  of  Mas* 
sachusetts  against  Butler,  Hayden  &  Co.,  enjoining  and 
reetraining  them  ''from  proceeding  to  further  continue  the 
aaita  against  Bird  •  •  •  •  and  from  attempting  to  collect  by 
suit  or  otherwise  •  •  •  •  any  money  or  other  thing  on  account 
of  the  claim  against  Bird  •  •  •  •  or  that  they  be  ordered  to 
transfer  to  the  assignees  all  their  right,  title,  and  interest  by, 
or  under,  or  on  account  of  their  claim  .  •  •  •  so  that  the 
assignees  may,  as  the  effect  of  said  order,  have  full  right  to 
leoeive  all  money  due  from  Claflin  &  Co.  without  any  hiu« 
drance  or  interference  of  Butler,  Hayden  &  Co.  therewith. 

Upon  this  state  of  facta  the  Massachusetts  court  held  and 
decided:  ''In  the  case  at  bar  it  is  true  that  the  defendants 
bad  made  their  attachment  •  •  •  •  in  New  York  before  there 
bad  been  any  assignment  in  insolvency  in  this  state  actually 
executed,  but  this  was  done  with  full  knowledge  on  their  part 
that  the  debtor.  Bird,  was  embarrassed  and  had  suspended 
payment,  and,  necessarily,  with  intent  to  avoid  the  effect  of 
the  assignment,  so  far  as  the  property  attached  was  concerned. 

**A$  reridenU  of  ihi$  $tate  they  cannot  be  allowed  to  this  extent 
to  defeat  the  operation  of  the  aeeignment^  and  thtu  to  obtain  a 
preference  over  other  creditare  reeideni  here.  They  are  mthin 
the  limits  of  the  jurisdiction  of  this  court  and  amenable  to  its 
process^  and  should  be  enjoined  from  prosecuting  a  mtt,  the  effect 
of  which^  if  euccAssfuff  will  be  to  work  a  wrong  and  tiyury  to 
other  reeidents  of  the  etate.^*    [Italics  are  ours.] 
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We  understand  plaintiff  to  demand  that  identical  relief 
here,  and,  for  a  stronger  reason,  should  his  prayer  prevail^ 
because  Haynes  and  Rogers  had  made  a  cession  in  a  Louisi- 
ana court,  the  effect  whereof  was  to  dissolve  a  previous  suit 
and  sequestration  of  the  defendants  and  transfer  same  into 
the  insolvency  proceedings;  and  subsequently  thereto  they 
instituted  suit  in  their  own  names  in  the  state  of  Mississippi, 
on  the  same  debt,  against  one  of  the  insolvents,  and  caused 
to  be  attached  property  which  was  included  in  the  insolvent's 
schedule.  Nor  was  that  all.  They  obtained  a  judgment  in 
the  Mississippi  court,  recognizing  their  privilege  as  attaching 
creditors,  and  entitling  them  to  be  paid  from  the  proceeds  of 
sale  of  the  attached  property  when  made,  and  issued  execu- 
tion and  caused  the  property  ''^  to  be  seized  and  advertised 
for  sale.  Thereupon  they  made  a  bona  fide  and  actual  trans- 
fer  of  their  judgment,  with  full  subrogation,  to  citizens  of  the 
state  of  Mississippi,  to  whom  the  property  of  Haynea  waa 
adjudicated  by  an  indefeasible  title. 

By  this  means  the  property  was  diverted  from  the  Louiai« 
ana  insolvency,  and  its  proceeds  and  avails  appropriated 
exclusively  by  Yale  and  Bowling  to  the  detriment  and  injury 
of  other  creditors  of  the  insolvent,  and  in  direct  violation  of 
the  letter  and  spirit  of  Louisiana  insolvent  laws. 

The  case  of  Cunningham  v.  Butler^  142  Mass.  47,  56  Am. 
Rep.  667,  was  appealed  to  the  supreme  court,  and  was  therein 
affirmed:  Cole  v.  Cunningham^  133  U.  S.  107.  In  treating 
this  question  the  court  made  an  elaborate  summary  and 
analysis  of  authority,  and  in  the  course  of  their  opinion  said: 
*'The  jurisdiction  of  the  English  court  of  chancery  to  restrain 
persons  within  its  territorial  limits  and  under  its  jurisdiction 
from  doing  any  thing  abroad,  whether  the  thing  forbidden  be 
a  conveyance  or  other  act  tn  paie,  or  the  institution  or  pros- 
ecution of  an  action  in  a  foreign  court,  is  well  settled." 

So,  in  Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444,  2  L.  Cas.  Eq. 
1806,  it  was  held  to  be  a  well-recognized  principle  that  as 
equity  acts  in  personam  primarily,  the  court  may,  where  a 
person  against  whom  relief  is  sought  is  within  the  jurisdic* 
tion,  make  a  decree  upon  the  ground  of  a  contract  or  any 
equity  subsisting  between  the  parties  respecting  property 
situated  outside  of  the  jurisdiction. 

In  Mame  v.  Watte,  6  Cranch,  148,  Chief  Justice  Marshall, 
speaking  for  the  court,  said  of  an  action  which  was  instituted 
in  Kentucky  to  compel  a  conveyance  of  the  legal  title  to  land 
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situated  in  Oliio:  ^'This  court  is  of  opinion  that  in  a  case  of 
fraud,  of  trust,  or  of  contract,  the  jurisdiction  of  a  court  of 
chancery  is  sustainable  wherever  the  pereon  be  founds  although 
lands  not  mthin  the  jurisdiction  of  t?uit  court  may  be  affected  by 
the  decree  J*    [Our  italics.] 

A  similar  doctrine  is  announced  in  Pennoyer  v.  Neff^  96 
U.  S.  714;  also  in  WatJAns  v.  Holman^  16  Pet.  25,  and  Corbeti 
▼.  Nutt,  10  Wall.  464 

In  Phelps  v.  McDonald^  99  U.  8.  298,  the  superior  court 
puts  the  proposition  thus  clearly  and  forcibly:  *' Where  the 
necessary  parties  are  before  a  court  of  equity  it  is  immaterial 
that  the  res  of  the  controversy,  whether  it  be  real  or  personal 
property,  is  beyond  the  territorial  jurisdiction  of  the  tribunal* 
'^'  It  has  the  power  to  compel  the  defendant  to  do  all  things 
necessary,  according  to  the  Ux  loci  rei  sita  which  he  could  do 
voluntarily,  to  give  effect  to  the  decree  against  him.  Without 
regard  to  the  situation  of  the  subject  matter,  such  courts  con* 
eider  the  equities  between  the  parties,  and  decree  in  personam 
according  to  those  equities,  and  enforce  obedience  to  their 
decrees  by  process  in  personamJ^ 

Judge  Story  announces  a  similar  doctrine:  "It  is  now 
held,"  says  that  author,  "  that  whenever  the  parties  are  resi- 
dent within  a  county,  the  courts  of  that  county  have  full 
authority  to  act  upon  them  perHonally,  with  respect  to  the 
subject  of  suits  in  a  foreign  county,  as  the  ends  of  justice 
may  require,  and,  with  that  view,  to  order  them  to  take,  ot 
omit  to  take,  any  steps  and  proceedings  in  any  other  court  of 
justice,  whether  in  the  same  county  or  in  any  other  foreign 
county":  Story's  Equity  Jurisprudence,  sees.  899,  900. 

In  Allen  y.  Buehanan,  97  Ala.  399,  88  Am.  St.  Rep.  187,  the 
Alabama  court  very  forcibly  and  perspicuously  states  and 
approves  this  doctrine.  Our  own  jurisprudence  is  likewise  in 
accord  with  that  principle:  Edwards  v.  BaJlard^  14  La.  Ann. 
362. 

To  the  same  effect  a  great  many  other  decisions  of  the 
highest  courts  in  different  states  in  the  union  might  be  cited 
in  affirmance  of  the  same  principle,  but  we  deem  it  unneces- 
sary  to  quote  them.  On  reason  and  authority  we  think  it 
clear  that  the  act  and  contract  of  the  defendants,  with  rela* 
tion  to  the  Mississippi  property  of  the  insolvent,  Haynes,  was 
in  clear  and  direct  violation  of  the  insolvent  laws  of  this  state, 
and  in  derogation  of  the  rights  of  his  domestic  creditors,  and 
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that  this  court  baa  undoubted  jurisdiction  and  authority  to 
coni])<.l  them  to  surrender  and  pay  over  to  the  plaintiflf,  as 
eynciic,  the  money  they  realised  from  the  transaction. 

In  our  opinion  it  is  immaterial  that  the  defendants  only 
assigned  their  judgment  pending  the  sale  proceedings  in 
Mississippi;  the  important  and  distinguishing  feature  of  the 
transaction  was  that  they  made  an  assignment  to  citizens  of 
Mississippi,  and  thus  created  a  barrier  that  was  impassable 
by  the  syndic. 

The  amount  realized  by  the  transaction  was  two  thousand 
and  thirty-five  dollars,  and  for  this  sum  plaintiff  ia  entitled 
to  judgment. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  annulled,  avoided,  and  reversed, 
and  it  is  now  ordered  *'*  and  decreed  that  the  plaintiff  do 
have  and  recover  of  and  from  the  defendants  the  sum  of  two 
thousand  and  thirty-five  dollars,  with  legal  interest  from  judi- 
cial demand,  and  all  costs  of  both  courts. 

ON  APPLICATION   FOB  BEHBABINa. 

One  of  the  grounds  on  which  counsel  rely  for  a  rehearing 
is,  that  while  it  is  true  that  a  court  having  jurisdiction  of 
the  parties  has  the  power  to  make  a  decree  affecting  real 
estate  beyond  that  jurisdiction  in  so  far  as  such  parties  are 
personally  concerned,  yet  that  it  is  equally  true  that  such 
court,  not  possessing  jurisdiction  of  the  situs  of  such  realty, 
IS  powerless  to  make  a  decree  for  the  sale  or  transfer  of  the 
same. 

Tliis  proposition  is  distinctly  announced  in  our  opinion, 
and  is  the  foundation  of  it,  and  the  very  reason  on  which  we 
found  and  held  the  defendant  personally  responsible  to  the 
syndic  of  Haynes  was  that,  by  the  assignment  they  had  made 
of  their  claim  and  judgment  to  citizens  of  Mississippi,  the 
courts  of  that  state  had  caused  his  land  therein  situated  to 
be  sold  and  placed  beyond  the  reach  of  the  syndic — it  being 
the  established  jurisprudence  of  the  courts  of  the  country 
that  there  is  only  a  rule  of  comity  existing  among  the  states 
whereby  the  rights  of  nonresidents  can  be  enforced  in  the 
absence  of  resident  creditors,  or  claimants  to  property  situated 
within  the  limits  of  the  latter's  state. 

They  claim  that  our  judgment  is  excessive  in  amount,  and 
should  be  reduced  from  two  thousand  and  thirty  dollars  to 
sixteen  hundred  dollars.     We  think  the  amendment  should 
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be  allowed,  and  it  is  so  ordered,  and,  as  ibas  amendedi  our 
former  decree  is  maintained* 
Rehearing  refused.  _ 

AssioimiifT  roB  nu  BminT  of  CaiDnoBS^CoKTUor  ov  Laws. ~ An 
aangnmant  for  the  benefit  of  erediton  made  in  another  state  by  a  reaident 
thareof,  if  yalid  where  made,  ie  alio  Talid  in  thia  state,  nnleee  detrimental  to 
its  eitixena:  CoiuoUdaied  Tank  Lim  Co.  t.  CoOkr.  \4A  CI.  260;  S9  Am.  81 
Repi  ISl,  and  note.  See,  alao^  the  note  to  Ohipman  t.  Ptabody^  8S  Am.  81. 
Aep.  440,  where  the  cases  are  ooUeoted. 

Equitt— JuBiSDiOTiOH  OviB  Pbopbbtt  IS  Anotukb  Statb— A  suit  la 
equity  may  be  maintained  and  remedies  granted  which  affect  and  operate 
upon  the  person  of  the  defendant  and  not  upon  the  subject  matter,  when  it 
is  situated  in  another  stat^  but  ths  parties  are  within  the  Jurisdiction  of 
the  courl  although  such  subject  matter  is  referred  to  in  the  decree,  and  the 
defendant  ia  ordered  to  do,  or  to  refrain  from  doing,  certain  acts  toward  it» 
and  it  is  thus  ultimately,  but  indirectly,  effected  by  the  relief  granted:  Allm 
▼.  Bwckamn,  97  Ala.  899;  38  Am.  8t.  Elep.  187,  and  note.  This  question  as 
presented  by  the  principal  case  is  fully  treated  in  the  estendod  note  to 
Iftwitm  T.  BrtrnMoi^  67  Am.  Deo.  96w 
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[45  LouniARA  AmiUALt  MS.] 

CoBPORATioirs— SrooKHOLDns^RiaBT  TO  Ivspscr  Books— RnaoT. — 
Stockholders  in  a  corporation  hare  a  right  to  inspect  and  examine  its 
books  at  any  reasonable  time,  and  a  denial  of  this  right  by  the  corpo- 
ration in  a  proper  case  ezposeo  it  to  an  action^  either  ol  mandawm  or 
for  daknages. 

CoBPORATioRs — ^IiiBPicnoif  OP  BooKS — MAHDAMua— Tho  right  of  a  stock- 
holder in  a  oorporation  to  inspect  its  books  is  not  4o  abaolute  that 
mandamui  issues  to  compel  such  inspection  without  regard  to  facts  or 
circumstances.  The  reasonableness  of  the  request  for  an  inspection 
must  be  considered. 

CoBPORATioirii— iHSPsenoN  of  Books— Ripvsal  op  Right  whbn  Justipi- 
ABLK. — ^The  refusal  of  the  right  of  a  stockholder  to  inspect  the  books  of 
a  corporation  of  which  he  is  a  member  is  justifiable  when  curiosity  ia 
the  motiTs^  or  when  the  objeet  is  manifestly  in  opposition  to  the  intor* 
eats  of  the  corporation. 

OoRPORATioNs— Right  op  Stookholdxb  to  Imsfbot  Books— Dam ag is  pob 
RiPUSAL. — An  error  of  an  officer  in  a  subordinate  poeiUon  in  a  corpora- 
tion  in  refusing  to  permit  its  books  to  be  inspected  by  a  stockholder 
does  not  of  itself  expose  the  corporation  to  liability  for  damages.  To 
fix  ite  liability  it  must  appear  that  the  officer  acted  under  authority* 
express  or  general,  or  that  his  act  was  ratified  by  the  corporation. 

CIobporatioms — LiABTLTTT  FOR  AcTS  OP  Officirs.— A  Corporation  Is  not 
responsible  for  the  hnanthorized  and  unlawful  acts  of  its  officers,  thougb 
done  eoiort  oJiciL  To  fix  the  liability  it  must  either  appear  that  the 
officers  were  expressly  authorized  to  do  the  act,  or  that  it  was  dona 
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honaJSde,  in  pnrsuanoe  of  general  anthority,  in  relation  to  the  rabjeel 
of  it,  or  that  the  act  was  adopted  or  ratified  by  the  corporation. 
OintPORATiONs — Right  or  Stockholder  to  Inspbct  Bookh — LiABiLirr  vob 
Rbtusal. — A  etookbolder  cannot  hold  his  co-stockholders  nor  the  cor- 
poration liable  in  damages  on  account  of  the  refasal  by  an  officer  therein 
of  an  informal  request  made  to  allow  certain  corporation  books  to  bo 
inspected,  although  the  stockholder  would  have  ascertained  from  such 
inspection  that  the  affairs  of  the  corporation  were  not  properly  con* 
dacted  by  its  directors. 

E,  W.  Huntington  and  H,  L,  Dufour^  for  the  appellants. 
Charlei  F.  Buck^  for  the  appellee. 

^*  Breaux,  J.  This  is  an  action  sounding  in  damages  to 
the  amount  of  thirteen  thousand  five  hundred  dollars  and 
interest.  Suit  was  filed  on  7th  March,  1892.  The  plaintiffs, 
as  owners  of  eight  hundred  and  thirty-eight  shares  of  the 
capital  stock  of  the  defendant's  association,  on  the  eighth 
day  of  May,  1891,  and  thereafter,  applied  to  the  secretary  of 
the  association  to  examine  its  books,  in  which  were  recorded 
the  transfers  of  stock.  About  that  date  the  said  stock  could 
have  been  sold  for  one  hundred  and  thirty-one  dollars  per 
share,  and  subsequently  it  depreciated  to  one  hundred  and 
fifteen  dollars  and  fifty  cents  per  share. 

The  plaintifis  allege  that  they  have  by  reason  of  the  depre- 
ciation sustained  damages  in  the  amount  above  stated,  which 
they  would  have  averted  if  the  permission  to  examine  the 
books  of  records  of  transfers  of  stock  had  been  granted;  that 
under  article  245  of  the  constitution,  and  other  laws, .they  had 
the  right  to  inspect  defendant's  books;  that  the  refusal  to 
allow  the  examination  obliges  the  defendant  to  repair  the 
damages. 

The  defendant  interposed  the  peremptory  exception  of  no 
cause  of  action.  Also  the  plea  of  vagueness.  The  plaintififs 
presented  a  supplemental  petition,  which  was  filed  on  the 
eighteenth  day  of  April,  1892,  reiterating  the  allegations  of 
their  original  *^^  petition  and  claiming  that  they  had  been 
damaged,  since  the  filing  of  the  suit,  in  the  further  sum  of 
ten  thousand  dollars,  making  the  aggregate  twenty-three 
thousand  five  hundred  dollarn,  claimed  as  damages. 

A  second  supplemental  petition  was  subsequently  filed  in 
which  it  was  alleged  that  the  books  they  applied  for  permis- 
sion to  inspect  were,  in  addition  to  the  book  alleged  in  their 
original  petition,  defendant's  stock  ledger  and  the  bills  pay- 
able book,  cash,  and  ledger  book,  and  journal;  further,  that 
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on  the  eighth  day  of  May,  1891,  these  books  showed  that 
large  sales  of  the  stock  of  the  company  had  been  recently 
made;  that  the  conopany  had  borrowed  money  to  pay  divi* 
dends;  that  its  affairs  were  not  conducted  by  the  directors; 
that  these  books  were  the  only  source  from  which  they  could 
obtain  information  of  the  facts  alleged;  that  had  they  been 
allowed  to  inspect  these  books  these  facts  would  have  come 
to  their  knowledge;  they  would  have  foreseen  the  inevitable 
depreciation  of  their  stock  and  prevented  the  loss  by  selling 
their  certificates  of  shares.  They  reiterate  their  demand  for 
the  difference  in  the  value  of  the  stock. 

The  district  court  maintained  the  exception  of  **  no  cause 
of  action/'  and  rejected  appellants'  demand  at  their  costs. 
The  plaintiffs  invoke  the  rule  that  stockholders  of  a  corpo- 
ration have  a  right  to  examine  its  books  at  any  reasonable 
time.  The  following  authorities  sustain  the  rule:  Const.  1879, 
art.  243;  StaU  v.  BienvUU  Oil  Works  Co.,  28  La.  Ann.  204; 
Cockbum  v.  Union  Bank,  13  La.  Ann.  289.  The  rule  is  con* 
ceded  by  the  defendant.  The  constitutional  right  to  inspect 
the  books  at  a  reasonable  time  cannot  reasonably  be  denied. 
There  can  be  no  question  that  the  ownership  of  stock  confers 
the  authority  to  see  that  the  property  is  well  managed.  The 
exercise  of  this  authority  involves  primarily  the  right  to 
examine  the  books. 

A  denial  of  the  right  by  the  company  in  a  proper  case 
exposes  the  corporation  to  an  action,  either  of  mandamui, 
whereby  the  custodian  of  the  books  is  ordered  by  the  court  to 
permit  the  desired  access  to  them,  or  in  an  action  of  damages 
against  the  corporate  officers  who  prevented  the  examination. 

The  responsibility  of  the  corporation  for  the  acts  of  the 
agent  and  *^*  the  right  of  a  stockholder  to  sue,  in  a  proper 
eaee,  are  not  denied  in  argument. 

The  question  presented  is,  whether,  upon  the  demand  which 
was  made  upon  the  secretary  for  permission  to  examine  ceiv 
tain  books,  and  his  refusal,  plaintiff  can  maintain  an  action 
for  damages  against  the  defendant  company. 

It  may  be  incidentally  stated  that  mandamus  is  a  remedy 
preferable  to  a  suit  for  damages:  Cook  on  Stocks  and  Stock- 
holders, sec.  611.  But  the  right  to  inspect  the  books  is  not  so 
absolute  that  mandamus  will  issue  without  regard  to  facta 
and  circumstances.  The  reasonableness  of  the  request  should 
be  considered.  Though  the  right  to  inspect  is  the  rule,  and 
it  is  very  seldom  proper  for  the  officers  of  a  company  to  re- 
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fuse  to  allow  the  examination,  the  refusal  is  justifiable  when 
curiosity  is  the  motive  or  when  the  object  is  manifestlj  in 
opposition  of  the  interest  of  the  company. 

If  mandamuB  had  issued  immediately  after  the  refusal,  the 
action  would  have  been  maintained  against  the  company 
only.  It  would  have  had  the  right  to  repudiate  the  refusal 
and  permit  the  inspection.  The  act  of  the  secretary  is  not 
absolutely  binding  upon  the  company  in  matter  of  inspectioa 
of  the  books.  He  cannot  stand  in  judgment,  nor  can  be,  as 
agent  of  the  stockholders,  occasion  damages  by  refusing  the 
books,  for  which  the  company  will  be  liable  to  one  stock* 
holder  to  the  loss  of  the  others,  who  are  not  parties  and  have 
not  given  the  least  sanction  to  the  refusal. 

Although  the  following  quotation  is  not  directly  in  point,  it 
has  certain  bearing  upon  the  subject:  ^  Stockholders  cannot 
sue  the  corporation  for  the  purpose  of  remedying  the  wrongs 
committed  by  its  officers  without  first  applying  to  the  direct- 
ors to  interfere  and  put  a  stop  to  the  wrongs,  and  a  refusal  of 
the  directors  to  do  so":  Beach  on  Receivers,  sec  886. 

An  error  of  an  officer  in  a  sabordinate  position  in  refusing 
to  permit  books  to  be  examined  is  not  per  $e  such  an  error  as 
will  expose  the  company  to  the  payment  of  damages.  The 
secretary  may  be  the  custodian  of  certain  books,  of  which  ho 
has  not,  however,  the  absolute  control.  They  are  the  com- 
pany's books.  Persons  who  become  officials  of  a  corporation 
become  the  cestui  q^ie  truet  of  the  stockholders:  2  Wait's 
Actions  and  Defenses,  341.  *'*  A  corporation  is  not  respoa« 
Bible  for  the  unauthorised  and  unlawful  acts  of  its  officers, 
though  done  colore  officii. 

^  To  fix  the  liability,  it  must  either  appear  that  the  officers 
were  expressly  authorized  to  do  the  act,  or  that  it  was  done 
bona  fide^  in  pursuance  of  a  general  authority,  in  relation  to 
the  subject  of  it,  or  that  the  act  was  adopted  or  ratified  by  the 
corporatiou":  Angell  and  Ames  on  Corporations,  818. 

It  has  been  decided  that  the  member  of  a  corporation  has 
the  same  right  as  any  other  creditor  to  secure  the  payment  of 
his  demand. 

An  action  was  maintained  against  a  corporation  on  a  bond 
securing  a  certain  sum  to  the  plaintiff,  a  member  of  the  cor- 
poration, the  member  being  decreed  by  the  court  a  plaintiff 
for  the  purpose  of  the  suit,  so  of  notes  and  book  accounts  and 
right  to  dividend:  Angell  and  Ames  on  Corporations,  406. 
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But  we  have  not  foatid  a  decision  or  a  principle  laid  down 
in  any  of  tlie  text-books  suggesting  the  possibility  of  a  stock* 
holder  holding  his  co-stockholders  responsible  in  damages  on 
account  of  the  refusal  of  an  officer  to  allow  certain  books  to 
be  inspected. 

It  is  stated  that  the  individual  members  are  distinct  from 
the  artificial  body  endowed  with  certain  corporate  powers. 
This,  of  itself,  does  not  demonstrate  that  it  was  ever  contem« 
plated  that  a  secretary  of  a  corporation  might  place  a  stock* 
bolder  in  the  advantageous  position  for  a  certain  time  of 
having  his  account  credited  with  an  amount  as  damages, 
because  from  a  date  of  refusal  to  allow  inspection  the  stock 
had  depreciated  in  value. 

The  defendant  company  was  not  placed  in  default  by  an 
informal  request  made  of  the  secretary.  The  plain tifiis  do  not 
allege  that  they  offered  their  stock  for  sale.  They  limit  their 
complaint  to  the  averment  that  the  facts  which  they  would 
have  ascertained  by  an  inspection  of  the  books  would  have' 
enabled  them  *'  to  foresee  the  inevitable  depreciation  of  their 
Btock,  and  prevented  their  present  loss  by  selling  the  same.'* 
This  is  not  actaal,  but  remote,  and  does  not  offer  good  ground 
to  bold  part  of  the  stockholders  in  damages. 

The  bad  management  of  the  directors  charged  in  the  peti- 
tion,  which  plaintiflh  state  they  would  have  discovered,  is  not 
a  cause  of  action  which  they  can  maintain  alone  and  for  their 
Bole  benefit,  nor  do  directly  they  set  it  forth  as  a  ground  to 
recover. 

They  limit  their  action  to  the  refusal  of  the  secretary;  though 
they  *^'  allege  mismanagement  on  the  part  of  the  board  of 
directors,  they  do  not  allege  that  the  secretary  had  for  object 
in  refusing  the  books  the  screening  of  any  of  the  directors  in 
any  mismanagement. 

In  reference  to  any  loss  by  reason  of  the  negligence  of  tha 
directors  or  other  officers  it  has  been  decided  ^  that  the  injury 
is  practically  and  ultimately  an  injury  to  the  stockholders, 
but  in  the  eye  of  the  law  the  injury  is  to  the  corporation 
itself.  •  •  •  •  It  is  for  the  corporation  to  call  the  directors  to  an 
account  for  their  negligence.  The  action  is  not  an  action 
which  the  stockholder  is  to  bring.  The  negligence  affects 
him  not  directly  but  indirectly*  It  is  clear  also  that  the 
stockholder  cannot  hold  the  corporation  itself  liable  for  the 

negligence  of  its  directors To  allow  such  an  action 

would  be  to  make  part  of  the  stockholders  liable  to  other 
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stockholders  for  the  loss,  when  all  are  equally  injured, 
equally  innocent,  and  equally  in  a  position  to  complain*': 
Cook  on  Stocks  and  Stockholders,  702. 

The  action  cannot  be  maintained  by  one  of  the  stockhold* 
ers  against  the  directors  for  his  account  and  benefit,  a  fortiori 
an  action  cannot  be  maintained  by  him  against  the  company 
on  the  ground  that  the  secretary  did  not  surrender  the  books 
for  inspection  whereby  he  would  have  ascertained  that  the 
affairs  were  not  properly  conducted  by  the  directors. 

The  exception  of  no  cause  of  action  was  properly  main* 
tained.  It  is  therefore  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be  and  the  same  is  hereby 
affirmed  at  appellants'  cost 

Judgment  affirmed.  .^^ 

CosroBATioiis— RiQBT  OF  Stockholdibs  to  IifSPBcr  Books.  ~ A  ttook- 
holdw  ID  a  priTmte  corporation,  alleging  miaoondnct  in  its  affain,  being 
refaaed  aooeia  to  ita  books,  may  bare  a  mandamtu  to  oompel  tbe  production 
of  ito  books  and  papers,  to  enable  him  to  asoertain  and  secure  his  rights: 
OommoHwealth  r,  Phcemx  Iron  Co.,  106  Pa.  SL  111;  51  Am.  Rep.  184;  /W 
ier  T.  White,  86  AU.  467;  8kUe  t.  Bergenihal,  72  Wis.  314.  This  U  true 
though  the  corporation  was  organised  in  another  state,  if  the  books  sought 
to  be  inspected  are  in  this  stato  in  the  custody  of  an  officer  against  whom 
relief  by  mcMdamtu  is  sought:  8w{ft  t.  Bkhardaon^  7  Houst.  338;  anfs,  p.  127. 
In  Lyon  t.  Amerioan  Screw  Co^t  16  R.  L  472,  it  was  held  that  in  order  to 
justify  the  issuance  of  a  writ  of  mandamue  to  permit  a  stockholder  to  inspect 
the  books  of  the  oorporation  of  which  he  was  a  member,  he  must  show  some 
thing  more  than  the  expectation  of  benefit  from  knowing  their  oontonta. 
He  must  show  that  there  is  some  oontro?ersy  depending  or  some  question 
at  issue,  as  to  which  the  contents  of  the  books  are  of  consequence. 

OoHFoaATiOHS— LiAULiTT  lOB  Umadthoriud  Aots  OF  OmOBRS. -^Tho 
officers  of  a  oorporation  are  only  its  agents,  and  their  acts  or  contracts  era 
binding  upon  it  only  when  within  the  scope  of  their  authority,  express  or 
implied:  Smnbough  t.  SoMem  Imp,  Ool,  112  K.  a  761;  34  Am.  St.  Rep. 
S8S;  Lmk  POUbmrg  He  Mim.  Co.  ▼.  UUk  OUtf  etc  Mk^  Co.,  11  OoL  223; 
T  Am.  St.  Rep.  226,  and  notoi  OommerckU  Bamk  ¥•  Bmrgwgn,  110  N.  G.  267. 
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State  v.  Fouboadb. 

[16  LOVWAHA  Amwal,  717.) 

OunnmuTiovAL  Law—Afpbllati  Pbactios.— The  qnettiont  of  faet  whioh 
tli«  Ixmisi&na  raprema  eoart  it  reqnired  by  the  state  constitiitioii  to 
examine  in  reepect  to  the  legality  or  constitutiouality  of  a  fine,  forfeii- 
ue,  or  penalty  are  thoee  neeeesary  to  determine  the  qnestions  arising 
as  to  snch  Qn%  forfeiture,  or  penalty  imposed  in  a  mnuioipal  ordinanos^ 
and  not  as  to  a  fine  imposed  by  a  city  recorder  under  an  ordinanoa 
vpon  the  facts  of  a  special  and  particular  case. 

liviriciPAL  CoRPORATiONS—DcLiOATiOM  ow  PoLiCB  PowiR  TO.^The  legis- 
lature may  delegate  to  municipal  corporations  power  to  adopt  and 
•nforoe  by-laws  and  ordinances  on  matters  of  special  looal  importance^ 
though  general  statutes  exist  relating  to  the  same  subjects. 

OEOinfAL  Law--Jbopar]>t— -Prosscution  Uhdir  ORDiHAHcx.~The  sama 
act  committed  by  a  person  may  constitute  a  crime  against  the  state 
law  and  a  different  petty  offense  against  municipal  regulation;  and  tha 
two  offenses  being  different,  each  may  be  punished  separately  without 
Tiolating  a  constitutional  prohibition  against  placing  one  twice  in  jeop- 
ary  for  the  same  offense. 

Trial  bt  Jury  oahrot  br  Comstitutioiiallt  Dxhahdid  in  connection 
with  a  proeeoution  for  riolation  of  a  municipal  ordinance. 

MvjnctFAh  Corporations.— Omb  Who  Attacks  Mumicifal  Ordikancbs 
AB  Uhoorstitdtiokal  and  illegal  must  plead  and  show  with  particular- 
ity in  what  respect  they  are  illegal  and  unconstitntionaL 

livHioEPAL  Corporations — Ordinancxs  Rkoulatino  Adultbratioh  of 
Food  or  Drink. — Under  a  charter  authorizing  a  city  to  prohibit  the 
adulteration  of  drinks,  it  may  by  ordinance  adopt  a  legal  standard  of 
adulteration,  so  long  as  such  standard  ii  not  unreasonable  or  arbitrary, 
and  does  not  pass  beyond  a  fair  meiaure  for  the  correction  of  the  evil 
■ought  to  be  guarded  against;  and  the  operation  of  such  ordinanoe  is 
not  suspended  by  the  fact  that  a  state  law  makes  the  adulteration  al 
drinks  an  offense. 

P.  L.  Fourchy  and  A.  Voorhies^  for  the  appellant. 
Lauque  and  McOloin,  for  the  appellee. 

^**  NiCHOLLB,  C.  J.  The  defendant  was  charged  with  hav- 
ing on  the  20th  of  November,  1892,  violated  Ordinance  6596, 
C.  8.,  by  gelling  watered  or  adulterated  milk  in  the  city  of 
New  Orleans. 

TB«  Through  his  counsel  he  pleaded  an  exception  or  do* 
murrer,  in  which  he  declared  that  he  was  ready  and  willing 
to  be  tried  under  the  laws  of  the  state  of  Louisiana  for  the 
state  offense  charged  against  him  as  a  municipal  offense,  but 
that  he  demurred  to  the  pending  municipal  prosecution  on 
the  grounds: 

1.  That  said  city  ordinance  under  which  this  prosecution 
ii  carried  on  is  unconstitutional  and  illegal,  as  it  conflicts 
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with  the  constitution  of  Louisiana,  articles  5-8,  92,  and  155; 
as  it  conflicts  also  with  Acts  of  Louisiana  of  1880,  No.  20,  and 
of  Acts  of  1882,  No.  82,  and  other  state  law  in  pari  materia, 

2.  That  said  citj  ordinances  No.  6022  (1879),  No.  6533 
(1880),  No.  6596  (1892),  annexed  to  the  exception,  are  in 
conflict  with  the  federal  constitution,  amendment  14,  section 
1,  in  this,  that  it  deprives  the  accused,  as  one  of  a  class  ol 
retail  milk  vendors,  from  the  equal  protection  of  the  laws  of 
the  state;  that  it  singles  out  one  occupation  (milk  commerce), 
and  submits  it  as  a  class  to  a  special  mode  of  prosecution 
before  a  recorder's  court,  without  the  benefit  of  jury,  while, 
on  the  other  hand,  all  other  classes  or  occupations  are  to  be 
prosecuted  for  a  state  offense,  and  to  be  tried  hj  jury. 

8.  That  the  same  act  imputed  to  defendant  under  the  lawSi 
both  organic  and  ordinary,  of  the  state  cannot  be  made  a 
double  offense,  punishable  twice,  either  simultaneously  or 
otherwise;  that  the  state  laws  cannot  create  such  an  anomaly, 
nor  can  the  municipal  ordinance  of  a  creature  of  the  state, 
having  no  authority  but  that  which  is  specially  delegated  to 
it  by  the  state  itself,  be  an  exception,  but,  on  the  contraryy 
the  case  is  more  objectionable. 

4.  That  said  city  ordinance  is  ultra  vire$^  in  so  far  as  it  is 
in  conflict  with  Acts  of  1880,  No.  20,  and  Acts  of  1882,  and 
other  state  laws  in  pari  materia^  and  also  to  the  extent  that 
it  attempts  to  duplicate  the  action  of  the  state  with  the  new 
methods  of  prosecution,  and  that,  in  face  of  these  statutes 
punishing  the  adulteration  of  milk  as  a  state  offense,  the 
municipality  cannot  constitutionally  make  it  a  municipal 
offense,  and  that  said  first  recorder's  court  is  without  juris- 
diction in  the  premises. 

5.  That  the  accused  cannot  thus  be  put  twice  in  jeopardy 
for  acts  which,  if  true,  would  constitute  the  same  offense  for 
which  he  will  be  undergoing  trial  simultaneously  in  a  state 
court  and  a  municipal  court:  Const,  art.  5. 

6.  That  by  said  municipal  ordinance  the  accused  is  de» 
prived  of  liberty  and  property  without  due  process  of  law: 
Art  6. 

vai  7^  That  the  municipal  ordinance  divests  the  accused  of 
bis  vested  rights  of  property  and  in  merchandise  without  due 
process  of  law  and  without  adequate  compensation  previously 
made  (art  156),  and  makes  it  an  offense  for  him  not  to  give 
away  his  property  at  the  1>idding  of  a  police  ofiicer. 
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8.  That  said  ordinance  eBtablishing  a  test  in  the  adultera- 
tion of  milk  is  unconstitutional  and  illegal,  in  violation  of  the 
laws  of  the  state  of  Louisiana,  and  more  particularly  of  the 
Act  of  1882,  No.  82. 

This  demurrer  was  overruled  hj  the  court.  Defendant 
then  filed  a  second  demurrer  to  the  effect  **  that  City  Ordi* 
nances  No.  6022,  A.  S.,  No.  6538,  A.  8.,  and  No.  6596,  A.  8., 
are  illegal,  because  the  state  of  Louisiana,  bj  Acts  of  1880, 
No.  20,  and  by  Acts  of  1882,  No.  82,  and  by  other  acts  in 
pari  materia^  has  taken  and  resumed  exclusive  control  and 
jurisdiction  for  itself  of  all  the  matters  of  offense  and  punish« 
ment  contained  in  said  state  legislation  in  antagonism  with 
or  on  the  same  subject  matter  of  these  municipal  ordinances; 
that  the  passage  and  effect  of  said  statutes  are  to  render  illegal, 
null,  and  void  for  the  time  being  said  ordinances,  and  that 
as  long  as  said  statutes  are  in  force  the  said  city  ordinances 
are  branded  with  illegality  and  unsusceptible  of  enforcement.^ 
The  court  overruled  these  objections. 

On  trial  of  the  case  on  its  merits  the  court  found  the  accused 
guilty  as  charged,  and  sentenced  him  to  pay  a  fine  of  twenty- 
five  dollars,  and  in  default  of  payment  to  imprisonment  in 
the  parish  prison  for  a  term  of  thirty  days.  He  has  appealed 
to  this  court 

The  first  point  made  in  defendant's  brief  is  that  by  reason 
of  his  having  in  the  lower  court  drawn  in  question  the  con- 
stitutionality  and  legality  of  the  ordinance,  for  the  violation 
of  which  he  has  been  convicted,  this  case  has  been  brought 
to  us  in  all  its  details  of  law  and  fact,  including  the  evidence 
taken  on  the  trial  on  which — assuming  the  ordinance  to  be 
legal  and  constitutional — the  recorder  founded  his  judgment 
touching  the  guilt  of  the  accused  under  it. 

In  support  of  that  position  he  relies  upon  the  phraseology 
of  article  81  of  the  constitution  of  1879,  and  upon  an  ezpres* 
sion  found  in  the  case  of  State  v.  Dearly  46  La.  Ann.  441, 
where,  referring  to  that  article  in  connection  with  the  cause 
then  before  us,  we  said:  *'The  case  must  involve  a  question 
of  the  unconstitutionality  or  the  illegality  of  the  city  ordi* 
nance  under  which  the  defendant  and  appellant  ^**  is  being 
prosecuted,  and  hence  the  constitutionality  of  the  fine  or  pen- 
alty which  is  imposed  is  drawn  in  question,  otherwise  the 
appeal  is  not  examinable  on  either  law  or  fact.  If,  however, 
the  appeal  presents  such  a  question  of  constitutionality  or 
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legality  of  ordinanoe  and  penalty,  the  fact  as  well  as  the  law 
are  open  to  examination.'' 

Article  81  of  the  constitntion  declares  that  the  supreme 
court's  jurisdiction  shall  extend  *'  to  all  cases  in  which  the 
constitutionality  of  any  tax,  toll,  or  impost  whatever,  or  of 
any  fine,  forfeiture,  or  penalty  imposed  by  a  municipal  corpo* 
ration  shall  be  in  contestation,  whatever  may  be  the  amount 
thereof,  and  in  such  cases  the  appeal  on  the  law  and  the  fact 
shall  be  directly  from  the  court  in  which  the  case  originated 
to  the  supreme  court/' 

•Counsel  of  defendant  is  mistaken  in  giving  to  the  sentence 
in  the  case  of  the  State  v.  Deafly  45  La.  Ann.  441,  the  scope  be 
does.  Only  a  few  months  prior  to  this  we  had  said  in  State 
V.  Caltac^  46  La.  Atm.  27,  which  was  an  appeal  from  a  con* 
viction  under  a  city  ordinance:  **  In  such  case  our  jurisdio* 
tion  is  confined  to  an  examination  and  determination  of  the 
legality  and  constitutionality  of  the  ordinance  under  which 
said  fine  and  imprisonment  were  imposed.  With  the  evi- 
dence in  the  case  on  which  the  recorder  founded  his  judg- 
ment we  have  nothing  whatever  to  do." 

The  only  object  the  court  had  in  the  Dean  case  was  to 
show  that  as  presented  to  it  there  was  involved  in  it  neither 
questions  of  law  nor  of  fact  under  article  81  of  the  constitu* 
tion.  When  it  declared  that  should  a  case  come  before  it 
involving  a  question  of  law  or  of  fact,  or  of  both,  under  that 
article,  it  would  deal  with  it,  the  court  simply  followed  the 
wording  of-the  article  itself. 

The  fine,  forfeiture,  or  penalty  whose  constitutionality  or 
legality  this  court  is  directed  to  examine  into  and  pass  upon 
regardless  of  amount  is  that  imposed  by  the  city  council  in 
the  ordinance,  and  not  that  imposed,  by  the  recorder  under  it 
when  legal  on  the  evidence  and  facts  of  a  special  case  going 
to  show  that  a  particular  person  had  violated  its  provisions. 

Were  defendant's  position  correct  this  court  would  be  con* 
verted  practically  into  a  court  of  appeals  as  to  infractions  of 
the  most  trivial  ordinances  of  all  the  municipal  corporations 
in  the  state,  at  the  instance  of  persons  convicted  thereunder, 
whilst  persons  convicted  of  state  crimes  are  permitted  ta 
appeal  simply  on  questions  of  law,  and  then  only  where  the 
punishment  of  death  or  imprisonment  at  ^*'  hard  labor  may 
be  inflicted,  or  a  fine  exceeding  three  hundred  dollars  haa 
been  actually  imposed. 
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The  *'  questions  of  fact  ^  which  we  are  called  upon  to  ex* 
amine  are  those  which  are  essential  to  be  examined  for  the 
purpose  of  determining  the  constitutionalitj  or  legality  of  the 
fine,  forfeiture,  or  penalty  imposed  by  the  city  itself. 

A  municipal  ordinance  imposing  a  fine  or  penalty  may, 
from  the  standpoint  of  the  regularity  of  all  the  proceedings 
leading  up  to  and  inclusive  of  its  enactment,  be  absolutely 
faultless,  and  yet  the  ultimate  act  done  or  enacted  may  be 
inherently  or  intrinsically  illegal  or  unconstitutional.  On 
the  other  hand,  the  latter  may  be  perfectly  unassailable,  and 
yet  the  ordinance  be  illegal  or  unconstitutional  by  reason  of 
some  fact  or  circumstance  connected  with  its  passage.  It 
may,  for  instance,  have  been  presented  in  a  wrong  manner  at 
a  wrong  time,  or  not  voted  for  as  directed  by  law.  It  is  to 
facts  of  this  class  or  character  that  article  81  of  the  constitu- 
tion refers  when  it  says  that  *^  the  appeal  on  the  law  and  the 
fact "  shall  be  directly  to  the  supreme  court. 

The  distinction  between  the  illegality  of  a  fine,  forfeiture, 
or  penalty  imposed  by  the  municipal  corporation  and  the  cor- 
rectness of  that  imposed  by  the  recorder,  and  between  the 
illegality  of  the  ordinance  and  that  of  proceedings  or  action 
taken  under  it,  is  plain  and  broad,  and  has  been  repeatedly 
recognized  by  us.  The  two  cases  already  cited  of  StaU  v. 
Callacj  45  La,  Ann.  27,  and  StaU  v.  Dean^  45  La.  Ann.  441, 
both  refer  to  it 

In  Favroi  T.  Baton  Rouge^  88  La.  Ann.  280,  a  suit  which 
presented  the  question  of  the  legality  of  a  tax,  and  in  which 
the  tax  was  resisted  on  the  further  ground  of  the  illegality  of 
the  assessment  and  irregularities  in  the  mode  of  levying  and 
collecting  the  tax,  this  court  said  ^it  would  entertain  the 
appeal  on  one  branch  of  the  contestation — the  illegality  of  the 
tax — and  ignore  the  appeal  on  the  other  branch  of  the  case.*' 
The  same  doctrine  is  announced  substantially  in  OiUis  v* 
Clayton^  33  La.  Ann.  285;  Stubb$  v.  McQuire^  33  La.  Ann. 
1089;  StaU  v.  Judge,  36  La.  Ann.  286;  Cobb  v.  Tax  Collector^ 
86  La.  Ann.  801 ;  StaU  v.  Judge,  37  La.  Ann.  898;  AdJer  v. 
Board  of  AssessorB,  37  La.  Ann.  507;  Minor  v.  Budd,  38  La. 
Ann.  99;  New  Orleans  v.  Sehoenhausen,  39  La.  Ann.  237;  Bu$h 
T.  Police  Jury,  39  La.  Ann.  899. 

If,  on  an  examination  of  this  case,  we  find  the  ordinance 
attacked  to  be  illegal  and  unconstitutional,  the  judgment  of 
the  recorder  will  ^'^  necessanly  have  to  be  set  aside,  and 
defendant  will  have  no  interest  in  presenting  to  us  the  evi- 
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clence  taken  on  the  trial;  if,  on  the  other  hand,  we  maintaio 
the  legality  of  the  ordinance,  then  in  bo  doing  we  exhaust  oar 
powers  and  reach  the  limit  of  our  inquiry. 

The  next  position  maintained  by  the  defendant  is  that  the 
city  of  New  Orleans  has  no  powers  but  such  as  are  delegated 
to  her  by  the  state — that  the  state  may  at  any  time  in  its  owd 
discretion  withdraw,  modify,  suspend,  or  supersede  for  a  lim* 
ited  time  or  absolutely  the  exercise  of  such  delegated  power, 
and,  therefore,  whilst  the  section  of  the  city  charter  (Act  No. 
20  of  1882,  sec.  7)  which  authorises  it  *'  to  pre^eut  the  sale  of 
adulterated  drinks*'  is  not  repealed  by  Act  No.  82  of  1882, 
yet  in  the  Act  No.  82  the  state  took  jurisdiction  itself  over  the 
subject  matter,  and,  by  so  doing,  the  powers  of  the  city  were 
suspended,  and  would  remain  in  abeyance  and  dormant  so 
long  as  the  state  statute  was  in  force,  but  **  awaking  the  mo* 
ment  it  is  repealed." 

In  defendant's  brief  it  is  said  that  the  power  delegated  to 
the  city  would  have  justified  it  in  passing  Ordinance  6596 
(the  ordinance  attacked)  had  not  the  state  superseded  or 
qunlified  exercise  of  the  power  by  exercising  it  itself  in  ita 
sovereign  capacity. 

In  the  case  of  State  t.  Lahaiut^  89  La.  Ann.  514,  and  State 
V.  Callae,  45  La.  Ann.  27,  we  held  thst  the  powers  of  the  city 
of  New  Orleans  under  the  section  referred  to  were  not  repealed 
by  the  Act  of  1882.  That  statute  has  no  repealing  clause, 
and  therefore  it  was  urged  that  there  was  such  a  '* conflict" 
between  its  terms  and  those  of  the  city  charter  that  there  was 
an  implied  repeal,  and  the  powers  of  the  city  could  no  longer 
be  legally  exercised. 

The  same  argument  is  urged  in  the  case  at  bar,  though 
under  a  change  of  expressions;  instead  of  claiming  that  the 
powers  have  cessed  by  *'  repeal,''  it  is  now  contended  that 
they  are  withdrawn  by  ''suspension."  In  all  the  cases,  how- 
ever, the  argument  rests  upon  a ''conflict"  which  we  have 
held  does  not  exist.  We  see  no  reason  for  altering  our  views 
as  expressed  in  the  opinions  rendered  in  the  decisions  men- 
tioned. Defendant  urges  that  he  is  charged  with  an  act  which 
the  city  contends  she  has  the  right  to  punish,  although  the 
identical  act  is  for  the  same  purpose  denounced  and  punished 
as  a  state  oflfense,  and  that  for  the  same  act  which  the  state 
has  made  a  state  oflense  the  municipality  has  no  right  to 
institute  a  municipal  prosecution  and  punish  as  a  municipal 
oflense,  and  that  the  state  having  now  constituted  the  offense 
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one  against  the  state,  he  cannot,  ^**  through  the  instrumen* 
tality  of  the  ordinance,  be  deprived  of  hie  constitutional  rights 
of  being  charged  only  through  an  indictment  or  an  informa- 
tion, and  of  being  tried  by  jury.  Defendant  in  this  position 
assumes  that  the  offense  charged  as  a  violation  of  the  city 
ordinance  is  identically  the  same  as  that  which  would  be 
charged  by  the  state  for  the  same  act  through  an  indictment 
or  information;  and  further  assumes  that  the  moment  the 
legislature  declares  that  the  commission  of  a  particular  act 
shall  be  punishable  by  the  state  as  a  state  offense,  the  com- 
mission uf  the  same  act,  which  up  to  that  time,  as  being  vio- 
lative of  a  municipal  ordinance,  would  be,  in  the  strictest 
sense,  a  municipal  offense,  and  triable  as  such,  must  cease  to 
be  so  triable,  and  the  procedure  in  regard  to  the  prosecution 
be  forced  to  conform  to  the  constitutional  requirements  which 
govern  state  crimes. 

In  the  case  of  Mclnemey  t.  City  of  Denver^  17  Col.  302, 
this  subject  received  a  very  exhaustive  examination,  and 
from  the  opinion  rendered  therein  by  Mr.  Justice  Helm  we 
quote  very  freely.  He  said,  speaking  for  the  supreme  court 
of  Colorado: 

*'  Great  reliance  is  placed  upon  the  proposition  that  since 
by  general  statute  the  act  with  which  petitioner  is  charged 
is  made  a  misdemeanor,  punishable  by  indictment  or  in- 
ibrmation,  trial  by  jury,  etc.,  the  ordinances  involved  are 
obnoxious  to  a  number  of  constitutional  provisions  touching 
criminal  cases.  The  legislature  may  undoubtedly  delegate 
to  municipal  corporations  power  to  adopt  and  enforce  by- 
laws or  ordinances  on  matters  of  special  local  importance, 
even  though  general  statutes  exist  relating  to  the  same  sub- 
jects. An  ordinance  must  be  authorized  and  must  not  be 
repugnant  to  a  statute  over  the  same  territorial  area;  but  if 
there  be  no  other  conflict  between  the  provisions  of  the  stat- 
ute and  ordinance  save  that  they  deal  with  the  same  sub- 
ject, both  may  be  given  effect.  The  resulting  or  correlative 
doctrine  is  now  too  firmly  established  to  admit  of  serious 
question:  that  the  same  act  may  constitute  two  offenses,  viz., 
a  crime  against  the  public  law  of  the  state  and  also  a  petty 
offense  against  a  local  municipal  regulation.  The  weight  of 
authority  likewise  fully  sustains  the  view  that  a  prosecution 
and  punishment  for  one  of  these  offenses  is  no  bar  to  a  pro- 
ceeding for  the  other,  though  if  it  be  not  so  provided  by  stat- 
ute every  fair-minded  judge  will,  when  pronouncing  judgment 
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in  the  second  prosecution  or  proceeding,  consider  a  peiialtj 
already  suffered.  Since  ^**  the  act  constitutes  two  offenses 
against  separate  jurisdictions,  it  is  analogous  to  those  cases 
where  the  same  act  is  punishable  under  a  congressional  stat* 
ute  and  also  under  a  state  law.  The  offenses  being  diflbrent 
there  is  no  violation  of  the  constitutional  inhibition  against 
putting  one  twice  in  jeopardy  for  the  same  offense.*' 

"These  views  are  sustained  by  the  following,  among  other, 
authorities:  Cooley's  Constitutional  Limitations,  5th  ed.,  241, 
242,  note  1;  Dillon  on  Municipal  Corporations,  sees.  367,86^ 
note  1;  Bishop  on  Statutory  Crimes,  sec.  23;  Wharton's 
Criminal  Pleading  and  Practice,  sec.  440;  Hughe$  v.  People^ 
8  Col.  536;  State  v.  Lee,  29  Minn.  453;  Waldo  v.  WaOaee,  12 
Ind.  569;  State  v.  City  of  Topeka,  36  Kan.  76;  59  Am.  Rep. 
529;  Greenwood  v.  State,  6  Bazt.  567;  32  Am.  Rep.  539;  Howe 
V.  Treasurer,  37  N.  J.  L.  145;  Mayor  v.  Allaire,  14  Ala.  400; 
Hamilton  v.  State,  3  Tex.  App.  643;  Shafer  t.  Ifumma,  17 
Md.  331;  79  Am.  Dec.  656;  StaU  v.  Sly,  4  Or.  277;  Johnson 
V.  State,  59  Miss.  543;  Wragg  v.  Penn  Tp.,  94  111.  11;  34  Am. 
Rep.  199;  McLaughlin  v.  Stephens,  2  Cranch  C.  C.  148;  City 
of  St,  Louis  V.  Cafferata,  24  Mo.  96;  Rogers  v.  Jones,  1  Wend. 
238;  19  Am.  Dec.  493;  Cross  v.  NoHh  Carolina,  132  U.  S. 
131."  To  these  may  be  added:  17  Am.  &  Eng.  Bncy.  of  Law, 
252;  People  v.  Detroit  White  Lead  Works,  82  Mich.  471;  SiaU 
V.  Recorder,  80  La.  Ann.  454. 

When  we  come  to  an  examination  of  the  second  branch  of 
the  question  we  have  just  alluded  to,  we  find  that  Ordinance 
No.  6596  of  the  common  council  does  not  attempt  to  deter- 
mine how  or  before  what  tribunals  persons  charged  with  its 
violation  shall  be  tried.  It  simply  declares  that  said  fine  or 
imprisonment  is  to  be  enforced  by  any  court  of  competent 
jurisdiction  within  the  corporate  limits  of  the  city  of  New 
Orleans. 

If  this  case  was  lodged  in  the  recorder's  court  it  was  not  by 
virtue  of  any  authority  to  that  effect  given  in  the  ordinance 
itself,  but  under  the  authority  of  section  49  of  the  city  charter 
(Act  No.  20  of  1882),  a  state  law. 

Under  that  section  recorders  have  the  jurisdiction  of  com* 
mitting  magistrates  and  to  enforce  all  city  ordinances,  and  to 
try,  sentence,  and  punish  all  persons  who  violate  any  legal 
an<l  valid  ordinance,  and  in  section  50  all  fines,  penalties, 
and  forfeitures  imposed  by  said  recorders  are  to  be  collected 
by  them  and  paid  to  the  city  treasurer. 
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^'^  The  power  or  right  of  the  legislature  to  confer  each 
authority  is  expressly  provided  for,  as  was  said  in  Mayor  9te» 
▼.  Meuer,  85  La.  Ann.  1193,  by  articles  92  and  136  of  the 
present  constitution. 

In  that  case  the  court  said:'** The  distinction  between 
crimes  against  the  state  and  mere  violations  of  municipal 
ordinances,  and  the  bearing  of  the  oonstitutiqnal  provision! 
referred  to  touching  the  respective  modes  or  methods  for  the 
prosecution  and  punishment  of  offenses  against  the  same,  if 
clearly  recognized  by  elementary  writers  on  the  subject  and 
confirmed  by  frequent  adjudications,'^  and  in  support  of  that 
statement  cited  numerous  authorities.  The  matter  had  been 
fully  examined  before  that  case  in  State  v.  Outierrez^  15  La. 
Ann.  198,  and  8taU  v.  Noble,  20  La.  Ann.  826. 

In  the  case  of  Melnemey  v.  City  of  Denver,  17  Col.  802,  this 
particular  question  was  investigated,  and  the  court  an* 
nounced  its  views  as  follows:  "  Whatever  may  be  the  view 
concerning  the  gravity  of  the  offense  against  a  state  law,  the 
very  fact  that  the  legislature  authorizes  the  city  to  deal  with 
the  same  subject  by  ordinance  indicates  that  to  the  legisla- 
tive mind  the  act  also  properly  constitutes  one  of  those 
petty  offenses  regarded  as  local  injuries.  The  public  wel* 
fare  requiring  the  maintenance  of  peace  and  good  order, 
as  well  as  of  careful  sanitary  regulations  in  cities  and 
towns,  renders  summary  proceedings  in  many  cases  a 
necessity,  and  we  are  not  now  prepared  to  inaugurate  the 
revolution  that  must  follow  the  announcement  of  the 
doctrine  that  a  jury  trial  is  an  indispensable  prerequisite. 
It  is  hardly  necessary  to  say  that  such  a  trial  is  not 
always  essential  to  *  due  process  of  law.'  •  •  •  •  An  ordinance 
is  not  in  the  constitutional  sense  a  public  law.  It  is  a  mere 
local  rule,  or  by-law,  a  police  or  domestic  regulation,  devoid 
in  many  respects  of  the  characteristics  of  public  or  general 
laws.  The  inquiry,  therefore,  is  not  was  the  act  complained 
of  a  public  misdemeanor  by  statute,  or  at  the  common  law, 
but  does  the  offense  charged  belong  to  a  class  of  offenses  that 
-were  usually  proceeded  against  summarily.  A  careful  ex- 
amination of  authorities  has  led  us  to  the  conclusion  that 
both  in  this  country  and  in  Bngland  the  transgression  of 
municipal  regulations  enacted  under  the  police  power  for  the 
purpose  of  preserving  the  health,  peace,  and  good  order,  and 
otherwise  promoting  the  general  welfare  within  cities  and 
towns,  had  for  more  than  a  oentury  prior  to  the  adoption  of 
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our  constitation  been  generally  prosecuted  without  a  jury  ^: 
See  caeee  already  cited;  Sedgwick  on  Statutory  and  CSonstitu* 
tional  Law,  **^  496,497;  also  notes  on  pages  487  and  491; 
Pomeroy's  Constitutional  Law,  sec.  246;  Proffutt's  Jury  Trials^ 
sec.  95;  Ex  Parte  HoUwedell,  74  Mo.  400;  StaU  v.  Conlin,  27 
Vt  318;  Byers  v.  Commonwealth,  42  Pa.  St.  89;  State  Y.  OUnn^ 
64  Md.  672;  Ex  Parte  Kihurg,  10  Mo.  App.  447;  People  t. 
McCarthy,  46  How.  Pr.  97;  McGear  v.  Woodrt^,  33  N.  J.  L. 
216;  Inwood  y.  StaU,  42  Ohio  St  186;  Hill  v.  Mayor  eU.,  72 
6a.  319;   FTard  y.  Farwell,  97  III.  693. 

Defendant  in  general  terms  attacks  the  city  ordinance  as 
being  unconstitutional,  illegal,  and  yiolatiye  of  the  laws  of 
the  state,  particularly  of  Act  No.  82  of  1882.  He  should  hayo 
pleaded  and  shown  with  particularity  in  what  respect  it  was 
unconstitutional  and  illegal.  We  gather  from  his  brief  thai 
the  specific  objection  made  is  that  the  state  haying,  as  ho 
declares,  adopted  a  standard  of  adulteration,  it  was  the  duty 
of  the  municipality  to  haye  made  its  own  standard  identical 
with  that  of  the  state,  and  that  the  two  standards  not  being 
identical,  that  of  the  city  by  reason  of  that  fact  is  illegaL 

We  haye  already  said  that  the  o£fense  charged  against  the 
defendant  is  a  separate  and  distinct  oflTense  from  that  which 
would  haye  been  charged  under  the  state  law.  The  standard 
which  defendant  relies  upon  is  by  the  yery  terms  of  the  law 
adopted  ezclusiyely  for  the  class  of  cases  falling  under  it  and 
as  descriptiye  of  a  state  offense. 

When  the  general  assembly  conferred  upon  the  city  of  New 
Orleans  the  general  powers  it  did  oyer  the  subject  of  the 
health  of  that  city  and  its  maintenance  there  was  no  state 
law  on  that  subject,  and  the  legislature  contemplated  that  the 
council  should  adopt  some  standard. 

It  was  not  only  the  right  but  the  duty  of  the  council  to 
adopt  a  standard.  The  dealers  in  milk  had  the  right  to  haye 
a  well-defined  rule  of  action  by  which  to  be  goyerned  and  to 
which  they  could  conform.  It  would  be  a  grieyance  of  which 
they  would  unquestionably  complain  if  each  ease  had  to  be 
submitted  to  the  recorders  and  determined  by  them  accord* 
ing  to  their  own  ideas  as  to  whether  an  article  sold  is  or  is 
not  adulterated,  and  is  or  is  not  hurtful  or  prejudicial  to  the 
public  health,  making  the  recorder's  judgment,  and  not  the 
council's  judgment,  a  standard  of  right  and  wrong. 

It  is  not  shown  that  the  ordinances  are  unreasonable  or 
arbitrary,  nor  (as  a  standard  of  some  kind  had  to  be  adopted) 
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that  it  passes  ^**  bejond  a  fair  measure  of  correction  for  the 
eyil  against  which  it  seeks  to  guard. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  judgment  appealed  from  be, 
and  the  same  is  hereby,  afSrmed* 

Rehearing  refused*  

LBonLATURS— Dklboatiov  or  AvTHOBTrr. — Pablie  oorpontioiii  may  b« 
inToated  with  powen  whioh  tbe  iegislainre  itielf  mifbt  bare  ezeroitedt 
In  re  Madera  Irr.  DkL,  92  CaL  896;  87  Am.  8t  Rep.  106;  8l  PaaUr.  CoUer, 
12  Minn.  41;  90  Am.  Dea  278,  and  note;  C%  qf  LexhtgUm  t.  McQuOkm, 
9DMi%ffl3;35Ara.  Dee.  109,  8ee^  aleo^  tbe  note  to  ifewyatt  ▼.  ifew  Ortemi^ 
81  Am.  St.  Rep.  873. 

JiTDOMiim— J^oifARDT— Pbossoutiov  Ujvdsb  OaonrAvos.— An  aoqvit* 
tel  in  e  state  eoort,  on  a  proeeention  by  the  etate^  will  not  proteot  the 
aoensed  from  a  inbeeqaent  trial  in  a  city  polioe  court  for  the  violation  of  an 
erdinanee,  though  the  tame  traotactioo  and  etate  of  facte  be  invoWed  in 
both  trials:  MeRea  r.  Mafor^  69  Oa.  168;  27  Am.  Rep.  390;  WroQg  r.  Peim 
Tj^t  94  I U.  11;  84  Am.  Rep.  199.  Similarly  a  eonTiction  and  ponishment 
under  a  city  ordinance  for  keeping  a  gaming-honse  is  no  bar  to  a  prosecution 
for  the  same  offense  by  the  state:  Ortenwood  t.  StaUt  6  Baxt.  667;  82  Am. 
R^p.  639.     But  see  HtifgmUh  t.  People,  8  GoL  176;  64  Am.  Rep.  660. 

MUHIOIPAL    CORFORATIONB — ^VIOLATION    OF    OaDIKANOVfl — JURT   TrIAU 

The  enloroement  of  munioipa!  ordinances  and  the  infliction  of  fines  there* 
under  without  the  interrention  of  a  jary  is  not  in  conflict  with  the  eonsti^ 
tution  securing  the  right  of  trial  by  jury:  Fhifd  ▼.  €k)mmis»ioner$t  14  Oa. 
864;  68  Am.  Dec  669.  See  further  on  this  subject  the  extended  note  to 
FUnt  Rher  Steamboat  Co,  r.  Soberte,  48  Am.  Dec.  191. 

AiKriTRRATiON — FxziKQ  Stakdard.— The  legislature  may  flz  an  arbitrary 
slandnrd  and  declare  that  all  milk  falling  below  that  standard  is  Impure  or 
adnlterated:  StaU  t.  Campbell,  64  N.  EL  402;  10  Am.  St.  Rep.  419,  and 
note;  StaU  r.  Smifth^  14  &  L  100;  61  Am.  Rep.  844|  and  extended  note. 
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Sfii»vcni--DR0LARAVioiv8  AS  RiB  OisTjB.— When  H  is  neoessary  In  in* 
quire  lute  the  general  nature  of  the  act  committedt  or  the  intention  oi 
the  party  committing  it»  what  such  party  said  at  the  time  is  admiwible 
in  eridenee  as  part  of  the  res  gestce,  for  the  purpoee  of  showing  its  true 
diaraoter.  Oeoerally  the  declaration  sought  to  be  proved  must  be 
oentemporaneous  with  the  principal  act;  but  when  there  are  connect- 
ing oiroumstanose  they  may,  even  when  made  some  time  afterwards^ 
form  a  part  of  the  re$  gettm, 

Ktidxmck—Dkolarations  as  Rxs  OiSTiB. — An  act  cannot  be  Taried,  quali- 
fiedf  or  explained  by  a  declaration  which  amounts  to  no  more  than  n 
mere  narration  of  a  past  transaction,  nor  by  an  isolated  oonversatioii» 
nor  by  an  isolated  act  done  at  a  later  period. 
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BriDBNOi^Rn  Qwbtm.  ~  When  Id  a  oonfliet  reniltuig  in  a  homicide  an 
of  deoeaeed  is  bitten  or  torn  off  by  tbo  eocnted,  the  fnot  of  the  fiad* 
ing  of  the  ear,  some  fifteen  minutee  alter  the  fight^  on  the  gronnd 
where  the  diffioalty  ooonrred,  together  with  the  aete  and  dedaratioas 
of  the  aoonaed  made  at  that  time,  and  in  relation  thereto,  are  admin 
aible  in  erideooe  aa  part  of  the  re$  getU^ 

HvRDBa — EviDBNOS— THBBATS.—On  a  trial  for  murder  aa  overt  aet  nr 
hostile  demonstration  on  the  part  of  the  deoeased  against  the  aeonsad 
mast  be  proired,  before  oommnnicated  threats  by  the  former  agaiaat 
the  latter  are  admissible  in  evidenoa. 

HuBDBB— EriDBNOB^THRBATa—In  a  mnrder  ease  it  is  within  the  disera- 
tion  of  the  trial  oourt  to  determine  whether  a  hostile  demonstratioa 
had  been  made  by  the  deoeased  against  the  aocnssd  so  as  to  make 
oommunioated  threats  by  the  formar  against  the  lattw  admissible  ia 
OTidenoe. 

A  P.  JJtmftfr,  for  the  appellant 

If.  /•  Cunningham^  attorney  general^  and  R.  B.  MUUng^ 

district  attorney^  for  the  etate. 

^'  McBnbbt,  J.  The  accused  was  indicted  for  murder, 
and  convicted  of  manslaughter,  and  sentenced  to  hard  labor. 
He  appealed. 

There  are  several  bills  of  exceptions  in  the  record.  Na  1 
contains  a  variance  of  statement  of  facts  between  counsel 
and  trial  judge.  On  the  repeated  rulings  of  this  court 
we  accept  the  latter's  statement.  It  completely  destroys  the 
effect  of  the  bill.  The  statement  also  shows  that  the  di^ 
trict  attorney  withdrew  his  objection  to  the  introduction 
of  proof,  without  first  showing  an  overt  act  on  part  of 
deceased,  of  threats  communicated  to  the  accused. 

The  second  bill  is  as  follows:  ^'  When  the  state  had  offered 
the  testimony  of  the  witnesses  Walter  Neal  and  Fleet  Till* 
man  to  show  that  after  the  difficulty  between  accused  and 
deceased  had  occurred,  and  after  the  deceased  had  gone 
home,  some  two  hundred  yards,  Fleet  Tillman,  the  son  of 
the  deceased,  returned  to  the  house  of  the  accused  to  get 
his  father's  cap  and  a  piece  of  the  ear  of  said  Tillman^ 
deceased,  which  in  the  scuffle  subsequent  to  the  firing  of 
the  shot  had  been  bitten  or  torn  off  by  the  *^  accused,  and 
that  the  accused  had  kicked  the  cap  toward  the  boy  and 
told  him  to  get  out  of  his  yard,  and  that  on  the  discovery  by 
the  boy  of  the  piece  of  ear  lying  on  the  ground  the  accused 
had  put  his  foot  on  it  and  stamped  it.  Counsel  for  accused 
objected  to  the  introdnction  of  said  evidence  as  not  constitute 
ing  a  part  of  the  res  gestm^  that  the  subsequent  acts  of  the 
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accused,  away  from  and  out  of  the  presence  of  the  deceased, 
and  fifteen  or  twenty  minutes  after  the  difficulty  was  over, 
could  not  be  connected  with  the  difficulty  itself  in  any  way, 
and  that  such  proof  could  only  be  offered  to  prejudice  the 
\  minds  of  the  jury  against  the  accused,  and  draw  their  minds 
.  away  from  the  facts  of  the  homicide,  which  objections  were 
overruled  by  the  court  and  the  testimony  admitted  for  the 
following  reasons,  viz:  the  evidence  shows  that  the  only  means 
Tillman  had  to  prevent  accused  from  shooting  him  again  was 
to  close  with  him,  and  in  the  scuffle  that  ensued  the  ear  or  a 
portion  of  the  ear  of  the  deceased  was  bitten  off.  The  facts 
detailed  in  defendant's  bill  occurred  so  shortly  after  the 
shooting  by  accused  as  to  constitute  them  a  part  of  the  re$ 
gestx^  and  are  also  admissible  to  show  the  feelings  of  the  ao* 
oused  at  the  time  of  his  attack  upon  the  deceased." 

The  tendency  of  recent  adjudications*  is  to  extend  rather 
than  to  narrow  the  scope  of  the  introduction  of  evidence  as 
part  of  the  res  gestx.  As  a  general  rule,  when  it  is  necessary 
to  inquire  into  the  general  nature  of  the  act  committed,  or 
the  intention  of  the  party  who  did  the  act,  proof  of  what  the 
person  said  at  the  time  of  doing  it  is  admissible  evidence  as 
part  of  the  res  geatm^  for  the  purpose  of  showing  its  true 
character.  The  general  rule  also  is  that  the  declaration 
sought  to  be  proved  must  be  contemporaneous  with  the  event 
sought  to  be  proved  as  the  principal  act;  but  when  there  are 
connecting  circumstances  they  may,  even  when  made  some 
time  afterward,  form  a  part  of  the  whole  res  geatas:  Insur* 
ance  Co.  v.  Mosley,  8  Wall.  397;  Hanover  R.  if.  Co.  v.  CoyU^ 
55  Pa.  St.  402;  Harriman  v.  Siowe,  57  Mo.  93;  note  to  Field 
y.  Siate^  34  Am.  Rep.  479;  State  v.  QonsovXin^  38  La.  Ann.  459; 
State  V.  Corcoran  J  38  La.  Ann.  949;  State  v.  LevBie^  44  La.  Ann- 
958. 

Mr.  Taylor,  in  the  Law  of  Evidence,  gives  the  fourth  rule 
for  the  test  of  the  admissibility  of  such  evidence,  as  fol- 
lows: 

*'  That  an  act  cannot  be  varied,  qualified,  or  explained  by 
a  declaration  which  amounts  to  no  more  than  a  mere  narra- 
tion of  a  past  transaction  nor  by  an  isolated  conversation, 
nor  by  an  isolated  act  done  at  a  later  period  ":  Taylor  on 
Evidence,  par.  523. 

The  trial  judge's  statement  is  that  the  ear  had  been  severed 
in  the  fight,  and  that  this  fact  had  been  proved. 
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*^*  Th«  finding  of  a  piece  of  the  ear  on  the  ground, 

imrnediatelj  after  the  difficulty,  was  a  fact  competent  to  be 
proved,  to  show  the  fact  of  the  eeverance  of  the  ear,  and  the 
wounds  inflicted  upon  the  deceased.    The  act  of  stampini^ 
upon  the  ear,  and  the  refusal  to  give  it  to  the  bov,  was  a  fact 
contemporaneous  with  the  discovery  of  the  ear,  and  insepa- 
rable from  the  narration  of  its  discovery  by  the  boy*     The 
refusal  to  let  the  boy  have  the  piece  of  ear  was  also  compe- 
tent and  admissible  evidence  to  prove  that  the  accused  en* 
deavored  to  suppress  evidence  as  to  the  fact  of  its  having 
been  torn  or  bitten  off  during  the  fight. 

The  incident  of  kicking  the  cap  toward  the  boy  and  order- 
ing him  to  leave  his  premises  is  so  insignificant  that  it  would 
be  an  absurdity  and  a  denial  of  justice  to  disturb  the  verdict^ 
because  this  fact  h<id  no  reference  to  the  principal  one. 

No.  3  was  reserved  to  the  ruling  of  the  trial  judge  on  the 
examination  of  a  wilness  for  the  defense.  This  also  is  dia> 
posed  of  by  the  statement  of  the  trial  judge,  who  says  that  he 
does  not  **  agree  with  counsel  as  to  his  statement  in  the  bilL 
The  cross-examination  by  the  district  attorney  of  the  witness, 
Miss  Arzela  Harris,  was  confined  strictly  to  matters  and 
things  testified  to  by  the  witness  in  her  examination  in 
chief." 

No.  4.  The  consideration  of  this  bill  will  dispose  of 
the  others,  as  they  depend  upon  the  fact  whether  or  not  the 
deceased  had  made  a  hostile  demonstration  against  the 
accused.  The  witness  was  offered  to  prove  a  general  threat 
to  kill  a  man  before  sundown,  made  by  the  deceased,  which 
would  corroborate  the  communicated  threat  testified  to  by 
Arzela  Harris,  and  also  the  overt  act  testified  to  by  her  of 
deceased  against  accused.  The  trial  judge  states  that  the 
ruling  as  to  the  general  threat  was  in  consequence  of  no  overt 
act  having  been  proved.  His  ruling  is  not,  therefore,  within 
the  doctrine  enunciated  in  case  of  State  v.  WiUiama^  40  La, 
Ann.  168. 

The  statement  for  the  reasons  for  his  rulings  is  thus  given 
by  the  trial  judge:  ''  While  Miss  Harris,  the  daughter  of  the 
accused,  did  swear  that  Tillman  (deceased)  came  into  the 
hou5%e  of  her  father  with  an  ox-whip,  she  was  fully  contradicted 
by  Neal  and  Baden,  both  of  whom  swore  positively  that  the 
acciiBed,  Tillman,  did  not  come  into  the  house  that  nighty 
and  made  no  threats  whatever;  that  they  were  there  at  the 
time  they  say  Tillman  came  in  with  the  ox-.vhip  **•  and 
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made  threats,  and  that  he  did  not  come  into  the  bouse,  and 
made  no  threats  whatever.  As  to  the  evidence  of  Miss  Ar- 
xela  Harris,  as  to  the  overt  act  at  the  time  of  the  shooting,  it 
was  shown  hj  the  testimony  of  Teddlie  and  Neal,  that  Ted- 
<llie  shut  the  door  when  he  went  out  on  the  gallery  and  took 
Tillman  by  the  arm;  that  Harris  came  out  the  back  wuy  and 
from  around  the  house;  that  there  was  no  window  in  the  front 
of  the  house;  that  Miss  Harris,  the  witness,  was  in  the  house; 
that  she  was  in  the  house  during  the  whole  difficulty,  and 
could  not  have  seen  any  thing  that  took  place;  that  they  were 
positive  she  was  not  on  the  gallery  nor  in  the  yard  at  any 
time  during  the  difficulty,  and  whose  statements  are  corrob- 
orated by  the  evidence  of  the  witness  Walker,  sworn  for 
the  defense,  and  who  was  in  the  house  himself  at  the  time  of 
the  difficulty,  and  did  not  see  any  part  of  the  difficulty,  and 
fiays  that  Miss  Harris  was  in  the  house  during  the  difficulty 
outside;  and  further  she  contradicted  herself  in  this:  on 
being  first  placed  on  the  stand  she  stated  she  was  on  the 
gallery  when  the  shooting  took  place,  and  being  recalled 
afterward  stated  she  was  in  the  yard  near  her  father  when, 
the  shooung  took  place." 

The  trial  judge's  ruling  is  that  he  has  the  sole  and  exoln- 
sive  right  to  determine,  after  the  introduction  of  evidence,  the 
extent  of  the  overt  act,  whether  or  not  it  was  a  hostile  demon* 
«tration  against  the  accused. 

The  counsel  for  the  accused  contends  that  the  jury  are  the 
judges  as  to  whether  the  testimony  introduced  as  to  the  overt 
act  of  the  deceased  amounted  to  sufficient  proof  of  that  fact; 
and  as  to  whether,  at  the  time  he  fired  the  shot,  the  appear- 
ance of  danger  to  the  accused  was  such  as  to  have  justified 
him  in  firing  upon  the  deceased. 

The  witnesses  for  the  state  all  say  that  the  deceased,  on 
hearing  footsteps  behind  him,  on  nearingthe  gate  of  accused's 
premises,  turned  partially  around,  when  he  was  fired  upon  by 
Accused.  The  testimony  of  Miss  Harris  is  that  at  the  time 
the  shot  was  fired  the  deceased  was  facing  the  accused,  hav- 
ing broken  away  from  the  party  escorting  him  to  the  gate, 
and  was  advancing  in  a  threatening  manner  upon  the  accused, 
and  exclaimed:  ''By  GodI  I  will  go  into  that  house  or  die." 

Since  the  case  of  State  v.  Ford^  37  La.  Ann.  443,  the  rulings 
of  this  court  have  been  uniform,  adversely  to  the  proposition 
flubinitted  by  the  counsel  for  the  accused:  State  v.  Labuzan^ 
37  La.  Ann.  489;  State  v.  Janvier^  37  La.  Ann.  644;  State  v. 


264  Btats  v.  Harris.  [Louisiana* 

JTfrrtn,  87  La.  Ann.  782;  State  y.  Jackson,  37  La.  Ann.  89fl( 
StaU  V.  Brooks^  39  La.  Ann.  817;  StaU  ▼.  Black,  42  La.  Ann. 
861;  State  t.  Caegreve,  42  La.  Ann.  763;  State  v.  Chrietian^  44 
La.  Ann.  950. 

•*^  In  that  case,  Stof^  ▼.  Ford^  37  La.  Ann.  448,  ibis  court 
said: 

'*  There  is  a  wide  difference  between  evidence  of  an  overt 
act  and  proof  of  the  same.  The  theory  of  defendant's  counsel 
seems  to  be  that  there  is  no  difference  between  the  two,  and 
that  under  under  the  rule  any  testimony  in  favor  of  the  com* 
mission  of  an  overt  act  on  the  part  of  the  deceased  person  ia 
a  proper  and  sufficient  foundation  for  the  introduction  of 
such  testimony,  and  that  the  trial  judge  is  thus  stripped  of 
all  discretion  and  of  all  power  to  consider  the  veracity  or  credi* 
bility  of  the  witness  making  the  statement  Such  an  interpret 
tation  of  the  rule  is  flagrantly  erroneous 

^'In  passing  on  such  a  question,  the  trial  judge  must  of 
necessity  be  clothed  with  the  authority  to  decide  whether  a 
proper  foundation  has  been  laid  for  the  proffered  evidence^ 
and  that  authority  necessarily  includes  the  discretion  to  ignore 
and  not  to  consider  testimony  which  his  reason  refuses  ta 
believe." 

The  ruling  of  the  trial  judge  seems  to  have  been  based  in 
strict  conformity  to  the  doctrine  in  this  case. 

Judgment  affirmed.  

EviDBNGi. — Admissibilitt  ov  Dxolaratiohs  nr  CbuihaIi  Cabbs  as 
Part  of  thb  Rba  Gbsta:  See  CaatiUo  ▼.  SUUt,  81  Tex.  Cr.  Rep.  145;  S7 
Am.  St.  Rep.  794,  and  note,  with  the  cases  eoUected;  and  MWar  t.  StaU,  SI 
Tex.  Cr.  Rep.  809;  37  Am.  St.  Rep.  836. 

HoMiciDB— EviDBNOB.— Thrbats:  See  Cfcemer  v.  Stale,  28  Fla.  113;  S^ 
Am.  St  Rep.  232,  and  note,  with  the  cases  ooUeoted.  Also  Paimer  r.  People, 
138  III  356;  32  Am.  St  Rep.  146,  and  note;  and  Oommanwealik  r.  Hdmrn, 
167  Mass.  233;  34  Am.  St  Rep.  87a 
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(46  LovnzAKA  AmnjAL,  no.] 

CuvroM  AKB  UsAOB— EriDBiros  OF  WHSif  Admissibls.— Ciutoin  and  nsag« 
may  be  prored  to  rapply  eridenoe  of  the  intentioo  of  the  partiee  to  a 
eoutraot  as  well  ae  to  explain  and  aid  in  the  conetmotion  of  phraeee 
therein  haring  a  peculiar  or  technical  meaning. 

Custom  and  Usaob — Evidbnci  of  whbv  Admusiblx.— When  a  written 
contract  for  the  sale  of  logs  fails  to  express  or  indicate  the  method  of 
measniement  to  be  followed,  proof  of  onstom  or  usage  is  admissible  to 
show  and  explain  the  noexpressed  intention  of  the  parties  as  to  the  mode 
of  meaanrement  to  be  adopted. 

Cunoif  aho  Usaok— Evidbkos  of  whbh  Admissiblb.— Under  a  contract 
for  the  sale  of  logs  according  to  "board  measure"  proof  of  custom  is 
admissible  to  show  the  amount  to  be  deducted  for  hollow  or  peeky 
logs  when  the  contract  is  silent  on  this  subject. 

Boabo  Mxabubb  18  THB  NuMBBB  OF  Fbxt  of  board  produced  by  a  log 
when  sawed. 

Ebtopfbl.— RxcBiPT  OF  Patmbmt  of  toll  on  logs  towed  through  a  canal 
without  stipulation  that  toll  shall  be  paid  upon  the  boat  by  which  they 
are  towed  precludes  the  right  of  collecting  toll  upon  such  boat. 

Privoipal  and  Aobnt— Acts  of  Aqbnt,  whbn  Bindibo. — An  act  of. an 
agent  within  the  scope  of  his  authority  is,  in  legal  effect,  the  act  of  the 
principal,  who  is  entitled  to  its  advantages,  and  is  subject  to  its  liabili- 
tiet. 

T,  J.  Semmes  and  Legendre^  for  the  appellant 

H.  H.  Hall  and  8.  Henderson^  Jr.,  for  the  appellee. 

*'^  Breaux,  J.  It  ie  alleged  that  the  contract  between 
plaintiff  and  defendant  was  executed  only  in  part,  and  this 
suit  was  instituted  to  compel  connpliance. 

The  plaintiff,  represented  by  her  son  and  agent,  Horace  H. 
Harvey,  agreed  to  sell  a  certain  piece  of  land  to  the  firm  of 
Joseph  Rathbone  A  Co.,  upon  which  they  bound  themselves 
to  construct  a  lumber  and  shingle  mill,  with  a  capacity  of 
not  less  than  seventy-five  thousand  feet,  lumber  measure,  per 
day. 

In  this  act  the  plaintiff  agreed  to  lease  to  them  other  par- 
eels  of  land,  on  terms  set  forth  in  the  act,  also  to  grant  certain 
privileges  and  rights  of  way. 

*"  The  plaintiff  owns  a  canal  extending  from  a  point  near 
the  Mississippi  river  to  Barataria  bay,  a  distance  of  about 
six  miles. 

The  parties  to  whom  she  agreed  to  sell  proposed  to  tow 
cypress  logs  to  their  mill,  to  be  erected  near  the  canal,  a  short 
distance  from  the  river.  They  promised  to  pay  to  the  plain- 
a  rate  of  tolls  on  all  timber  by  them  towed  through  the 
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HarveyB  canal,  to  be  determined  by  taking  the  average 
diameter  and  total  length  of  logs,  and  ascertaining  the  lam- 
ber  measurement  of  the  timber  by  Doyle's  Rule  Tables 
(Scribner's  Log  and  Lumber  Book),  at  a  charge  of  twenty 
cents  per  one  thousand  of  inch  board  measure.  The  charges 
were  to  be  twenty  cents  per  one  thousand  of  inch  board  meas- 
urement thus  obtained.  The  parties  agreed  to  embody  all 
the  items,  clauses,  and  other  conditions  of  this  preliminary 
agreement  in  an  authentic  act,  to  be  signed  by  them  within 
sixty  days.  In  written  suggestions  from  an  attorney,  at  the 
time,  acting  for  plaintiff,  the  timber  was  to  be  measured  as 
above  stated. 

In  due  time,  after  the  agreement  to  sell  had  been  completed, 
an  autlientic  deed  of  sale  was  signed  by  the  parties  in  which, 
for  reasons  not  made  clear,  this  act  does  not  conform  strictly 
with  the  preliminary  agreement  to  sell.  The  purchasers 
bound  themselves  to  pay  to  the  vendor  tolls  during  a  period 
of  fifteen  years  from  the  date  of  the  act 

No  reference  whatever  is  made  to  *'  average  diameter*'  of 
logs,  as  set  forth  in  the  agreement  to  sell,  also  in  the  suggest- 
ive propositions  in  writing  preceding  the  act. 

In  subsequent  acts  the  defendant  declared  itself  the  sac- 
cessor  to  the  rights  and  obligations  of  the  partnership  of 
J.  Rath  bone  &  Co.  The  mill  was  completed  and  commenced 
running  in  August,  1890.  A  log  scaler  was  employed,  selected 
by  plaintiff 's  agent,  to  measure  the  logs,  each  party  paying 
one-half  of  his  wages.  He  was  discharged  by  plaintiff  in 
May,  1892,  when  she  became  dissatisfied  with  the  measure- 
ment. The  scaler  testifies  that  he  followed  the  instructions 
of  the  parties  concerned,  by  measuring  the  logs  at  the  small 
end  and  by  deducting  for  hollow  or  peeky  logs,  and  by  not 
measuring  logs  that  would  not  make  merchantable  lumber. 

In  reference  to  the  toll  on  the  tugs,  the  witnesses  for  the 
defendant  testify — and  their  testimony  is  not  contradicted  by 
plaintiff's  witnesses — that  it  was  stated  by  a  representative 
of  the  plaintiff,  before  *"  signing  the  contract,  that  it  was 
silent  about  charges  upon  defendant's  boats  while  towing 
logs  in  the  canal,  and  that  therefore  no  charges  could  be 
required  by  plaintiff.  (This  testimony  was  admitted  with- 
out objection.)  It  is  proven  that  the  rule  of  measurement  fol- 
lowed is  general,  and  that  the  harbor  master  of  another  canal, 
in  which  are  towed  larger  numbers  of  logs,  as  an  oflScer  of  the 
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state,  does  not  charge  boats  towing  logs  on  which  the  toll  is 
paid. 

Plaintiff,  in  her  pleadings,  complains  that  the  logs  are  not 
measured  by  '* Doyle's  Rule  Tables";  that  the  differnce 
between  the  actual  measurement  and  that  required  by  the 
•contract  is  equal  to  forty  per  cent  to  her  prejudice;  that  the 
defendant  wrongfully  deducts  ten  per  cent  for  hollow  ends; 
that  they  measure  even  feet,  and  allow  no  deductions  for 
inches;  that  she  is  entitled  to  tolls  on  all  boats  navigating 
the  canal,  as  per  her  tariff  of  charges. 

The  defendant  denies  the  correctness  of  plaintiff's  interpre- 
tation of  the  contract,  or  of  "Doyle's  Rule  Tables,"  and 
alleges  that  the  scaler  measured  the  logs  under  the  directions 
of  her  agent,  at  the  smaller  end;  that  he  deducted  for  hollow 
butts,  and  rejected  worthless  logs;  that  this  method  of  scaling 
in  measuring  cypress  logs  is  always  followed;  that  no  tolls 
on  boats  towing  logs  were  to  be  charged;  that  during  two 
years  bills  were  made  out  monthly,  and  plaintiff  received 
payment. 

The  defendant  reconvenes,  and  prays  for  the  execution  of 

its  contract  during  the  unexpired  term,  as  heretofore  exe- 
cuted. 

BILL  OF  EXCEPTIONS. 

The  record  discloses  several  bills  reserved  to  the  admissi- 
bility of  testimony,  of  verbal  declarations  preceding  the  writ- 
ten acts,  and  to  the  testimony  offered  to  prove  the  custom  of 
mill  men  and  others  in  measuring  timber;  the  action,  plain- 
tiff alleges,  being  upon  a  contract 

The  questions  being  germane  they  will  be  taken  up 
together. 

The  "  parol  evidence  rule"  assumes  that  parties,  in  chosing 
the  solemn  form  to  express  their  agreement,  intended  to  fully 
express  •**  their  intention,  removing  them  beyond  bad  faith, 
or  the  treacherous  tenure  of  "  slippery  memory." 

As  between  the  parties,  the  instrument  is  conclusive  as  to 
the  point  which  it  covers.  Several  needful  points  to  sustain 
plaintiff's  contention  are  not  covered  by  the  act. 

'*  It  being  thus  ascertained  as  a  preliminary  question,  that 
the  written  instrument  fairly  and  fully  represents  the  intent 
of  the  parties  at  the  time  of  its  execution,  the  duty  of  the 
court  becomes  merely  one  of  interpretation  and  construction 
of  the  language  employed,  the  object  being  to  ascertain  the 
expressed  meaning  of  the  parties.     That  meaning  once  ascer* 
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tained  is  incontrovertible  by  any  parol  evidence;  no  new 
words  can  be  added;  the  court  cannot,  as  is  said,  travel  oat 
of  the  four  corners  of  the  paper.  But  the  language  to  be 
interpreted  is  to  be  read  in  the  light  of  all  surrounding  cir- 
cumstances (as  the  phrase  is),  it  being  obviously  impossible 
to  tell  what  a  man  has  said  until  it  is  ascertained  what  he  has 
meant  to  say.  Any  relevant  evidence,  therefore,  which  fairly 
partakes  of  explanation,  or  is  reasonably  calculated  to  place 
the  court  in  the  situation  of  the  parties  at  the  time  of  the 
execution  will,  in  general ,  be  received  *':  Best  on  Evidence, 
231. 

In  reference  to  usage,  this  commentator  approvingly  quotes 
from  Phillips  on  Evidence:  '*  Evidence  of  usage  has  been 
admitted  in  aid  of  the  construction  of  written  instruments. 
This  evidence  has  been  received  for  explaining  or  filling  up 
terms*':  Optimus  interpres  rerum  utus^  236. 

This  court  has  decided  if  a  contract  is  silent  as  to  quantity^ 
parol  evidence  of  the  intention  is  admissible:  Campbell  ▼• 
Short,  35  La.  Ann.  447.  In  the  case  before  us  for  our  deci* 
sion  there  is  a  difference  between  the  two  acts,  the  promise 
to  sell  and  the  sale,  in  matter  of  ascertaining  the  measure. 
In  neither  act  reference  is  made  to  hollow  butts,  peeky  logs, 
or  tolls  on  steamboats.  During  two  years  the  contract  was 
executed  without  requiring  payment  for  any  of  the  items  now 
claimed. 

The  purpose  not  being  to  contradict,  vary,  or  explain  the 
written  instrument,  and  it  being  obvious  that  the  acts  did  not 
cover  all  the  points  of  difference  between  the  parties,  evidence 
partaking  of  the  nature  of  usage,  and  evidence  of  explanation 
were  admissible.    *'^  The  evidence  was  properly  admitted 

The  act  of  the  legislature  referred  to  by  plaintiff's  counsel^ 
No.  87  of  1892,  is  not  directly  authoritative  as  law  in  this 
case,  for  it  establishes  a  scale  or  rule  for  the  measurement  of 
pine  saw  logs  only,  and  can  be  applied  in  measuring  other 
logs  than  pine,  not  as  absolutely  binding,  but  as  indicating 
the  estimate  of  the  law-making  power. 

It  is  almost  supererogation  to  state  that  contract  and  stip- 
ulations  must  determine  in  measuring  the  full  contents  of 
logs,  and,  in  all  questions  relating  to  saps,  peeky  lumber,  and 
other  defects,  the  difficulty  arises  from  the  fact  that  the  con- 
tract is  silent  as  to  these. 

Doubtless  the  sellers  of  logs  who  think  the  usage  and 
custom  too  liberal  and  favorable  to  the  purchaser  protect 
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theinBelyes  by  special  contract  as  to  measurement.  The 
contract  is  not  full  and  explicit;  debatable  questions  are 
unavoidable. 

Both  parties  rely  npon  the  **  Lumber  and  Log  Book'^ 
admitted  in  eyidence. 

The  plaintiff  offers  the  context  from  pages  69  to  82. 

The  defendant  objects  to  that  on  pages  70  and  71,  and 
contends  that  it  is  not  covered  by  ^*  Doyle  Rule  Tables/'  made 
the  basis  for  calculating  the  measurement  of  logs. 

Turning  to  pages  70  and  71,  Loo  Tabls,  the  head  lines 
read: 

^  Round  logs  reduced  to  inch  board  measure,  by  Doyle's 
rule,*'  and  the  instructions  printed  on  these  pages  are:  turn 
to  the  next  page  for  Doyle's  table.  It  is  exceedingly  difficult 
to  determine  which  is  Scribner's  and  which  is  Doyle's.  It  is 
**  Scribner's  Lumber  and  Log  Book."  His  preface  informs 
us  that  his  original  tables  and  those  of  Doyle  were  carefully 
examined  and  revised,  and  that  the  Doyle  Log  Tables  have 
been  considerably  extended. 

Conceding  that  the  instructions  headed  as  above  stated  are 
Doyle's,  it  does  not  follow,  in  adopting  ''Doyle's  Rule  Tables," 
as  a  basis  of  the  measurement,  that  it  includes  the  instruc- 
tions  or  explanatory  notes. 

To  illustrate:  Preceding  Scribner's  tables,  which  form  part 
of  the  book  in  evidence,  there  are  directions  and  notes.  They 
are  not  part  of  the  tables. 

**^  If  the  logarithms  of  Napier,  as  embodied  by  Professor 
Loomis  in  his  works,  were  agreed  upon  to  abridge  mathe- 
matical calculations,  the  agreement  would  not  include 
explanatory  or  illustrative  observations,  particularly  if  it 
were  not  known  whether  they  were  by  the  former  or  the  latter. 

Moreover,  the  plaintiff,  in  the  preliminary  agreement,  stip* 
olated  that  the  measurement  should  be  made  by  calculating 
the  average  diameter  of  the  logs.  In  the  deed  of  sale  the 
**  average  diameter"  is  omitted.  A  right,  well  defined,  was 
abandoned.  The  role  of  interpretation  of  authentic  acts  is 
the  same  as  that  of  statutes.  It  is  a  well-settled  rule  of  inter- 
pretation that  when  any  statute  is  revised  or  one  act  framed 
from  another,  some  parts  being  omitted,  the  parts  omitted 
are  not  to  be  revived  by  construction:  Ellii  v.  Paige^  1  Pick. 
45;  Blaetbum  v.  WalpoU,  9  Pick.  104. 

*^  It  is  decisive  of  an  intention  to  prescribe  the  provisions 
mentioned  in  the  latter  act,  as  the  only  one  on  that  subject 
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which  shall  be  obligatory":  Murdoch  v.  City  of  Memphu^  20 
Wall.  590. 

It  was  expressly  stipulated  in  the  act  of  promise  to  sell  to 
insert  '*  average  diameter*'  in  establishing  the  measure  of 
logs.  The  words  are  omitted  in  the  act  in  which  it  was 
agreed  to  insert  them.  They  are  not  to  be  rerived  by  con* 
struction. 

The  plaintiff  claims  an  amount  on  account  of  the  ten  per 
cent  deduction  on  hollow  or  peeky  logs,  and  for  defective  logs 
that  would  not  make  merchantable  lumber  not  measured. 

Every  witness,  those  for  the  plaintiff  and  those  for  the 
defendant,  testify  that  the  custom  of  log  inspection  of  cypress 
timber,  in  round  logs,  when  hollow  or  peeky,  ten  feet  off 
length  of  logs  shall  be  allowed  and  deducted  as  compensation 
for  the  defect,  and  that  logs  so  defective  that  they  will  not 
produce  merchantable  lumber  are  not  measured. 

Counsel  for  the  plaintiff  does  not  question  the  correctness 
of  the  testimony  proving  custom.  They  contend  that  the 
contract  must  be  executed  as  written.  That  the  intention  of 
the  parties  is  determinable  without  regard  to  custom. 

*''  This  is  correct  if  the  contract  bears  out  the  contention 
that  the  intention  of  the  parties  is  expressed. 

No  reference  is  made  in  the  contract  to  defective  logs,  but 
contains  the  following:  ^'At  a  charge  of  twenty  cents  per  one 
thousand  of  inch  board  measure  thus  obtained "  from  the 
logs. 

BOABD  MBASURB. 

There  is  no  possibility  of  determining  the  *^  board  measure'^ 
of  each  log  without  reference  to  rules  of  measurement  estab* 
lished  by  custom.  The  act  contains  no  statement  upon  tha 
subject 

Both,  as  relates  to  the  *^  average  diameter''  and  to  defective 
logs,  the  parties  not  having  agreed,  custom  must  be  con- 
suited  in  determining  the  number  of  boards  each  log  will 
yield.  If  *'  board  measure"  had  been  omitted  from  the  con- 
tract,  the  question  would  arise  as  to  the  actual  dimensions  of 
a  round  log,  without  allowing  for  saw  kerfs,  worthless  saps» 
crooked  or  otherwise  defective  logs;  but  ^*  board  measure'^ 
being  inserted  in  the  act,  it  must  be  determined  by  reference 
to  custom,  and  the  actual  quantity  of  lumber  must  be  ascer> 
tained  which  a  log  will  produce  under  the  manipulation  of  & 
competent  sawyer.    We  understand  board  measure  to  be  the 


J 


May,  1893.]     Dastbehan  v.  Louisiana  C.  L.  Co.  271 

number  of  feet  of  board  which  a  log  will  prodace  when 
sawed. 

The  contract,  the  interpretation  of  which  is  involved  in  this 
suit,  was  executed  without  objection.  The  agent  of  the  plain- 
tiff had  charge  of  her  interest  under  it,  and  the  logs  were 
towed  through  the  canal,  were  measured,  and  sawed  into  lum* 
ber.  Monthly  settlements  were  made.  He  had  a  log  scaler 
of  his  own  selection.  He  conferred  with  the  representatives 
of  defendant  as  to  the  rules  which  should  govern  in  measure- 
ment. They  were  followed.  The  plaintiff  has  not  estab* 
lished  error  entitling  her  to  relief.  She  is  bound  by  the  acts 
of  her  agent,  acting  within  the  scope  of  his  authority.  The 
settlements  are  final;  it  is  not  proven  that  they  were  made 
by  the  agent  in  ignorance  of  the  facts.  As  a  general  rule,  the 
knowledge  of  the  agent  is  the  knowledge  of  the  principal: 
Seixas  v.  Citizen^  Bank^  88  La.  Ann.  435. 

•*  Whatever  an  agent  does,  within  the  scope  of  his  author- 
ity, is,  in  legal  effect,  the  act  of  his  principal,  who  is  entitled 
to  its  advantages  •**  and  is  also  subject  to  its  liabilities": 
Wait's  Actions  and  Defenses,  220.  His  duty  was  to  attend 
to  plaintiff's  interests  under  the  contract  The  supervision 
of  ttie  measurement  of  the  logs  was  part  of  his  duty.  The 
plaintiff,  after  such  a  time,  cannot  be  heard  to  question  the 
correctness  of  the  payments  on  the  ground  that  she  was  not 
aware  of  the  rule  followed  in  the  measurement 

TOLL  ON  BOATS. 

Plaintiff  claims  toll  upon  tugs  or  other  vessels  employed 
solely  in  towing  logs  under  the  contract  Having  fixed  a 
toll,  and  there  being  no  stipulation  for  extra  charges,  it  in- 
cludes the  logs  and  the  power  towing  them. 

The  testimony  proves  that  in  matter  of  toll  in  other  canals 
no  extra  charge  is  exacted  from  the  steamboat  towing  logs 
upon  which  toll  is  paid. 

EVSN  MKASUBX. 

In  reference  to  measuring  the  lumber  in  even  length,  the 
judgment  appealed  from  is  silent.  In  board  measure,  it  is 
stated  in  evidence,  even  length  only  is  taken  and  odd  ends 
are  thrown  away  as  worthless.  The  contract,  we  have  seen, 
provides  for  board  measure. 

Our  views  coincide  with  those  of  the  judge  of  the  district 
court  in  reference  to  the  issues  involved. 

Judgment  affirmed  at  appellant's  costs. 
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CrsTOM  Oft  UsAOi  TO  ExPLAiir  Intiittioh  of  Pamttis  to  Covtract. — 
Bvidenoa  of  oottom  or  usage  u  AdmiMible  for  th«  parpoae  of  Mcertaintng  tli« 
inteation  and  nndentandi&g  of  partiM  by  their  contracto  with  reference 
thereto:  Samp§<m  t.  Oamam,  6  Port  128;  90  Am.  Dee.  678;  Barber  t.  Brmee^ 
8  Coon.  9;  8  Am.  Dec.  149»  and  note;  SotUkwcHem  Freight  eic  Co,  w,  Stat^ 
ard,  44  Mo.  71;  100  Am.  Deo.  265,  and  note;  Burme  t.  Seimeit,  99  OeL  36S8 
Holmes  t.  WfdCaher,  23  Or.  319.     Uiage  or  eastom  may  be  used  ae  evidenoe 
to  interpret  a  contract,  but  not  to  Tary  or  contradict  it:  licCuUkf  t.  Kbm^ 
terman,  20'Or.  108;   Wolff  t.  Campbell.  110  Ho.  114;  Fo^  v.  UighKm.  22 
N.  H.  71;  63  Am.  Deo.  231.    Usage  may  be  proved  to  aid  in  oonttming  » 
contract:  Coa  t.  CRilty,  4  Ind.  368;  68  Am.  Dec  633,  and  note;  8wdlk  ▼. 
Clewe^  114  K.  T.  190;  11  Am.  St.  Rop.  627,  and  note^  with  the  eaaee  col- 
lected.    See^  aleo^  the  extended  note  to  WiUmerii^  t.  McCauffkeif,  6  Aan. 
Rep.  67& 

AoBHOT— LiABiLiTT  ov  PRINOIVAL.— A  principal  ia  bonnd  by  all  aela  ai 
the  ageut  within  the  scope  of  his  authority:  BMsek  r.  WikooBf  82  Mich.  S86t 
21  Am.  St  Rep.  663;  Kircher  t.  Conrad,  9  Mont  191;  18  Am.  St  Rep.  7S1« 
and  note;  F\/ih  Ave.  Bank  t.  Fort^-eecond  Stroei  etc.  Ry.  Co,,  137  N.  T.  881; 
33  Am.  St  Rep.  71%  and  note;  Rucker  t.  Smoke,  87  a  a  877;  8i  Ab.  BL 
Rep.  768. 


StATB   t;.    ROBBRTSOH. 

(46  LoumAJTA  AmiUAI^  964.1 

MunoiPAi.  OoxroBATiOMa-^OBDiNAircaH  Bbtoitd  OoAtenm  PowBn.^Iii 

the  absence  of  expreae  authority  granted  to  a  city  in  its  charter,  it  has 
no  power  to  create,  by  ordinance,  the  office  of  inepector  and  board  at 
inspecton  of  boilera  and  ateam  apparatne,  and  to  require  the  owners 
and  users  thereof  to  employ  engineers  licensed  by  the  city,  and  to  sab- 
mit  such  apparatus  to  inspection  and  to  pay  feea  therefor.  The  enforo^ 
ment  of  such  an  ordinance  is  not  within  the  implied  power  of  the  city 
to  protect  the  general  welfare  of  its  inhabitants,  and  the  only  implied 
power  possessed  by  the  city  in  such  ease  ia  the  right  to  locate  such 
steam  apparatus  in  a  safe  place,  where  explosions  would  do  the  least 
injury. 
Municipal  CoBPORATioNti— Ordinahobs— Implud  Pownts.— A  municipal 
corporation  cannot,  by  ordinance,  enlarge  the  powers  expressly  granted 
it  by  its  charter  any  further  than  ia  absolutely  necessary  to  carry  aadi 
powers  into  effect 

0.  B.  Sariiumj  for  the  appellant. 

E.  A.  O^Stdlivan^  city  aUomey,  for  the  appellee. 

*^  McEnbry,  J.  The  city  council  of  New  Orleans  enacted 
Ordinance  No.  6647,  council  series,  entitled  ''An  orv  uance 
providing  for  the  inspection  of  steam-boilers,  tanks,  pipes, 
apparatus,  etc.,  and  to  create  a  board  of  examiners  and 
inspectors  of  engineers  in  charge  of  the  same,  and  to  proYido 
for  the  penalties*^ 
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Section  1  of  the  ordinance  creates  the  office  of  inspectorB 
and  prescribes  the  qualifications  of  the  members  of  the  board* 

Section  2  fixes  the  term  of  office  of  the  members  of  the 
board  and  the  amount  of  the  bond  to  be  furnished. 

Section  8  vests  in  the  board  the  power  to  inspect  and  test 
^very  boiler  and  apparatus  under  steam  pressure  used  to  pro* 
pel  or  operate  machinery  not  subject  to  inspection  under  the 
laws  of  the  United  States,  and  they  are  required  to  notify  all 
owners  or  users  of  boilers  *^^  and  apparatus  under  steam 
pressure  of  the  time  when  an  inspection  or  reinspection  and 
test  shall  be  made. 

Section  4  that  the  inspectors  shall  be  furnished  with  an 
office  at  the  city  hall. 

Section  6  requires  that  the  owners  or  users  of  boilers  or 
steam  generating  apparatus  under  steam  pressure  must  have 
the  same  inspected  before  use  and  at  least  once  a  year  there* 
after,  and  for  every  neglect  or  refusal  to  have  said  inspection 
and  test  made  they  shall,  upon  conviction  thereof  by  the 
recorder  having  jurisdiction,  be  fined  a  sum  of  not  more  than 
twenty-five  dollars,  and  in  default  of  payment  of  said  fine 
ahall  be  imprisoned  for  not  more  than  thirty  days,  or  both. 

Section  6  requires  every  owner  and  user  of  a  boiler,  etc.,  to 
oroploy  at  least  one  competent  engineer  holding  a  license  or 
permit  from  the  board,  and  a  neglect  to  conform  to  this 
requirement  is  visited  by  fine,  and,  in  default  of  payment, 
imprisonment 

Section  7  provides  for  the  examination  by  the  board  of 
engineers,  a  certificate  of  license  costing  the  sum  of  five  dol- 
lars for  the  first  year  and  two  dollars  and  fifty  cents  for  each 
renewal,  which  is  required  annually. 

Section  8  regulates  the  amount  of  steam  pressure  as  allowed 
by  the  certificate  of  the  board  of  examiners. 

Section  11  regulates  the  fees  for  inspection,  which  are 
required  to  be  paid  by  the  owners  of  the  steam  machinery 
and  boilers,  and  the  fees  for  inspection  are  graduated  from 
three  dollars  to  seventeen  dollars. 

The  defendant,  owner  of  the  Marine  Dry  Dock,  situated 
within  the  corporate  limits  of  the  city,  refused  to  have  his 
boilers  and  machinery  inspected  in  accordance  with  the  pro. 
visions  of  said  ordinance,  and  he  was  arrested,  tried,  and 
convicted  before  the  fourth  recorder's  court  of  said  city.  He 
appealed  on  the  ground  of  the  illegality  and  unconstitotion* 
ality  of  said  ordinance. 

AM.  St.  Rbp..  Vol.  XL  — 18 
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If  the  ordinance  is  legal  and  Talid  the  power  of  the 
recorder  to  inflict  the  penalty  is  undoubted,  since  the  passage 
of  Act  No.  41  of  1892,  which  authorizes  the  recorder'^  to 
enforce  obedience  to  or  to  punish  the  violation  of  all  ordi- 
nances passed  by  the  city  council  thereof  in  execution  of 
the  powers  and  duties  indicated  in  sections  7  and  8,  and 
the  amendments  thereof  of  Act  No.  20  of  1882,  known  as  the 
charter  of  the  city  of  New  Orleans,  by  fine  or  imprisonment, 
or  both,  or  by  imprisonment  in  default  of  the  payment  of  the 
fine,  provided  that  the  fine  shall  not  exceed  twenty-five  dol* 
lars  for  each  offense,  nor  the  imprisonment  more  than  thirty 
days  as  provided  by  section  12  of  Act  131  of  1877." 

*^*  The  penalty,  therefore,  under  said  act  can  be  enforced 
for  the  violation  of  a  city  ordinance,  as  the  right  has  been 
expressly  conferred  by  the  legislature. 

The  only  question,  therefore,  which  is  presented  is  as  to 
the  power  of  the  city  council  to  enact  said  ordinance.  It  is 
admitted  that  there  is  no  express  power  granted  to  the  city 
in  its  charter  to  create  the  office  of  inspector  and  a  board  of 
inspectors  of  boilers  and  steam  apparatus,  and  to  require  the 
owners  and  users  of  boilers  and  steam  apparatus  to  employ 
engineers  licensed  by  the  city,  and  for  said  users  of  such 
boilers  and  machinery  to  submit  them  to  inspection  and  to 
pay  fees  therefor. 

The  contention  of  the  city  of  New  Orleans  is  that  its  char* 
ter  authorizes  it  to  pass  all  ordinances  necessary  to  preserve 
the  peace  and  good  order  of  the  city,  and  to  maintain  its 
cleanliness  and  health,  and,  therefore,  it  has  the  power  to 
enforce  by  fine  and  imprisonment  the  violation  of  an  ordinance 
for  the  protection  of  life  and  property,  and  that  said  ordinance 
was  enacted  for  the  protection  of  the  lives  of  the  citizens  of 
New  Orleans. 

If  said  ordinance  springs  from  a  necessary  and  implied 
incident  to  the  power  expressly  granted  to  preserve  the  public 
peace  and  to  maintain  the  cleanliness  and  health  of  the  city 
it  is  a  valid  ordinance.  There  can  be  no  doubt  that  it  does 
not  spring  from  the  power  to  preserve  the  public  peace  as 
incident  to  the  exercise  of  that  power. 

Ordinances  to  preserve  the  public  health  have  been  liber» 
ally  construed,  and  the  authorities  have  gone  to  a  great 
length  in  enumerating  the  implied  powers  of  municipalities 
to  enact  laws  to  protect  the  community  from  infectious  and 
contagious  diseases,  from  bad  water,  against  nuisance  injuri* 
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OU8  to  health,  and  noxious  odors  and  gases.  As  the  preser- 
Tation  of  the  public  health  and  the  Safety  of  the  inhabitants 
is  one  of  the  chief  purposes  of  local  government,  all  reason- 
able ordinances  in  this  direction  have  been  sustained. 

The  ordinance  in  question  does  not  pretend  to  preserre 
and  promote  public  health.  But  it  is  claimed  that  it  pro- 
tects the  life  of  the  citizen  by  providing  for  the  inspections  of 
Bteam-boilers,  etc.,  and  this  is  implied  from  the  power  to  leg- 
islate for  the  public  health,  and  that  its  preservation  is 
necessary  to  protect  the  life  of  the  citizen. 

Ordinances  of  this  character,  to  preserve  public  health,  are 
generally  directed  to  those  objects  which  in  themselves  are 
presumed  *^'  to  be  injurious  to  the  public  health,  such  as 
those  enacted  for  the  purpose  of  abating  nuisances  which  are 
injurious  to  health,  the  location  and  regulation  of  markets, 
hospitals,  slaughter-houses,  cemeteries,  etc;  those  for  the 
prevention  of  the  introduction  of  contagious  and  infectious 
diseases  and  their  dissemination  in  the  community,  and  on 
all  matters  which  may  promote  the  cleanliness  and  health  of 
the  city. 

The  establishment  of  steam  machinery  in  a  particular 
locality  is  not,  in  itself,  injurious  to  public  health.  It  is 
dangeroud  only  either  from  coming  into  too  close  proximity 
to  it  or  from  the  explosion  of  boilers  or  the  breaking  of  the 
machinery. 

If  the  ordinance  is  a  valid  one,  it  must  fall  under  the  gen- 
eral welfare  clause,  either  found  in  charters  of  municipalities 
or  inferred  from  the  powers  granted.  Dangerous  articles, 
such  as  gunpowder,  oil,  dynamite,  or  other  such  articles  com- 
posed of  elements  which  are  likely  to  explode  from  the  slight- 
est extraneous  causes,  by  the  agitation  of  the  particles 
composing  them,  are  generally  regulated  under  this  implied 
or  granted  authority  as  to  their  location  and  sale;  but  even 
in  these  cases  an  enlargement  of  the  powers  granted  will  not 
be  exercised  further  than  necessary  to  carry  into  effect  the 
specific  power  granted. 

In  the  instant  case  the  power  to  create  the  office  of  inspec- 
tor and  aboard  of  inspectors  and  examiners,  with  the  power 
to  examine  engineers  and  to  grant  certificates  of  competencyi 
and  to  inspect  boilers,  etc.,  is  nowhere  to  be  found  in  the  city 
charter,  and  the  necessary  implication  for  it  cannot  be  inferred 
from  any  of  the  powers  granted.  Probably  the  only  implica- 
tion from  the  granted  powers  found  in  the  charter  would  be 
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the  right  to  locate  steam-boilers,  machinery,  and  apparataain 
a  safe  place,  where  an  explosion  would  do  the  least  injury. 

It  has  been  held,  and  properly  so,  that,  under  the  authority 
to  make  police  regulations  or  to  pass  by-laws  for  the  good 
government  of  the  corporation,  it  has  the  right-  to  require 
hoistaways  inside  of  stores  to  be  inclosed  by  a  railing  and 
closed  by  a  trap  after  business  hours  of  the  day.  It  was 
regarded  as  a  reasonable  regulation  because  it  did  not  unrea- 
sonably interfere  with  private  rights.  But  if  these  owners  of 
the  hoistaways  had  been  compelled  to  pay  for  their  repeated 
inspections  there  can  be  no  doubt  that  the  exactions  would 
have  been  held  to  be  unreasonable. 

*A®  We  have  carefully  examined  the  ordinance  and  find  it 
illegal  in  every  feature.  There  is  no  power  in  the  charter  to 
authorize  it;  it  is  not  a  necessary  implication  from  the  specific 
powers  granted,  and  is  unreasonable. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  avoided,  reversed,  and  annulled, 
and  it  is  now  decreed  that  said  Ordinance  No.  6647,  council 
series,  be  declared  null  and  void,  and  the  prosecution  of 
defendant  thereunder  be  dismissed. 

Rehearing  refused* 

Mdnicipal  Corporations— Powsrs. — A  mmiioipal  eorporatioB  baa  only 
•och  powen  m  havd  been  ezpresaly  delegated  to  it  and  their  appropriats 
inoidenU:  Wilson  t.  Beyen,  5  Wash.  303;  34  Am.  St.  Bep.  8S8;  Whiting  t. 
Wut  Point,  88  Va.  906;  29  Am.  St.  Rep.  760,  and  note;  Hmmng  t.  Rock 
hland,  128111. 466;  16  Am.  St.  Bep.  129,  and  note;  8L  Lotu$  t.  B^  Tekpkoim 
Co.,  96  Mo.  623;  9  Am.  St  Rep.  370.  The  power  to  enact  a  oity  ordinanoo 
mnet  be  retted  in  the  city  by  the  legislature  in  express  terms,  or  bo  nooso 
sarily  or  fairly  implied  in  and  incident  to  the  powers  expressly  granted,  and 
must  be  essential  to  the  declared  purposes  of  the  corporation,  and  not  aimply 
convenient:  Andermm  ▼.  Otty  qf  WeiUngton,  40  Kan.  178;  10  Am.  St.  Bepw 
176,  and  note.  See,  also^  the  note  to  f^ommogT.  J^er§onMe^  79  Am.  Dm. 
476. 


iV 


Oct  1893.]  Stats  v.  Lanofobo.  277 


State  v.  Langpord. 

[45  LOVUXAIIA  AMKUAL,  1177.) 

Wmmns— CoMFvriMGT— Undbbstaitdikq — The  mere  fact  that  a  witiiMt 
■tat6s»  on  eroM-examination,  that  the  doM  not  know  the  conaeqaenoea, 
nor  how  the  could  be  pnntahed,  if  ahe  teatifiea  fakely  doai  not  rander 
her  incompetent  on  the  gronnd  that  she  doea  not  nnderatand  the  natora 
of  an  oath,  eapecially  when  ahe  exhibita  aa  much  intelligence  on  tha 
witneta-stand  aa  ordinary  persona  of  her  daaa. 

Sapb — Etidbnci  —  Ris  Qmnm  —  Corbobob atioh.  —  A  witneaa  to  whoa 
complaint  haa  been  made  by  the  Tictim  of  a  rape,  or  an  attempt  to  rapa, 
la  not,  at  the  trial,  permitted  to  repeat,  on  direct  examination,  all  tlia 
detaila  of  the  oatrage,  and  the  name  of  the  raTieher,  aa  ■nbieqnently 
reported  to  rach  witneaa,  bat  can  only  testify  to  the  fact  that  the  com- 
plaint was  made;  and  aa  to  the  condition  of  the  Tictim  when  making 
tha  complaint.  When  anch  atatementa  are  part  of  the  re$  gmtm  they 
are  admiaaible,  or  may  be  drawn  ont  by  defendant  on  eroaa-examinationi 
ajid  they  may  also  be  admitted  to  corroborate  the  testimony  of  tha 
prpsecntrix,  bnt  only  when  her  testimony  has  been  impeached. 

Jnr  TBiALa—IiiPBOPXR  Conduct  of  OmoBB  Vitiatino  VBBDioT.->The 
fact  that  an  officer  of  the  conrt  who  haa  charge  of  tha  jury  during  ila 
deliberation  in  a  criminal  case  speaka  reproTingly  to  a  jnror  for  not 
agreeing  to  a  Terdict  which  snch  officer  conceirea  should  be  returned, 
and  statea  to  the  juror  that  the  case  is  plain,  constitutes  such  misccA- 
duct  as  Titiates  the  Terdict^  and  entitlea  the  defendant  to  a  new  triaL 

Kapb — SumcixiiGT  OF  Imdiotmxht. — ^An  information  for  assault  with 
intent  to  commit  rape,  charging  that  defendant,  with  force  and  armi^ 
anlawfnlly  did  make  an  aaaault  upon  the  proaecntrix,  with  intent  har» 
tha  aaid  proaecntrix,  then  Tiolently  and  against  her  will  feloniously  to 
raTuh  and  carnally  know,  ta  sufficient,  although  it  faila  to  allege  that 
tha  aaaault  waa  made  *' feloniously,"  ''forcibly,"  or  "Tiolently.* 


W.  C.  Roberts f  for  the  appellant 

J.  R.  Land^  district  attorney^  for  the  state. 

11V8  Parlanoe,  J.  The  defendant  has  been  found  guiltj 
hy  a  jary  of  an  assault  with  intent  to  ravish,  and  he  has  been 
sentenced  to  imprisonment  in  the  state  penitentiary  for  a  term 
of  eighteen  months.  He  has  appealed,  and  he  relies  upon 
four  bills  of  exception  to  reverse  the  judgment  of  the  lower 
court. 

By  his  first  bill  of  exception  he  contends  that  the  prosecu* 
triz  ^was  not  a  competent  witness."  The  only  ground  for 
this  contention  is  that  on  cross-examination  she  stated  that 
^she  did  not  know  the  consequence,  nor  how  she  would  be 
punished  in  case  she  testified  falsely." 

The  judge  a  quo^  in  overruling  the  objection  to  the  compe> 
tency  of  the  witnesSi  stated  that  *'  from  the  manner  of  th« 
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witness  on  the  stand  and  her  answers  to  questions,  she  exhib- 
ited as  much  intelligence  as  ordinary  persons  of  her  class." 

iiT»  j^Q  understand  the  defendant's  counsel  to  contend  in 
his  brief  that  the  statement  of  the  prosecutrix  proves  her  to 
be  a  person  who  does  not  understand  the  nature  of  an  oath. 
This  contention  is  without  force.  There  is  nothing  in  the 
record  to  support  ii  The  prosecutrix  may  well  have  meant 
that  she  was  ignorant  of  the  instrumentalities  by  which  the 
criminal  law  would  punish  her  if  she  committed  perjury ,  and 
that  she  did  not  know  what  the  legal  penalty  would  be.  This 
would  neither  prove  her  to  lack  *'  proper  understanding'' 
within  the  meaning  of  Act  29  of  1886,  nor  to  be  ignorant  of 
the  nature  of  an  oath.  We  are  fortified  in  reaching  this  con- 
clusion by  the  statement  of  the  judge  a  quo  who  heard  and 
saw  the  witness,  and  to  whom  a  large  discretion  is  left  in  the 
matter. 

The  judge  refers  evidently  to  the  intelligence  and  mental 
capacity  of  the  witness,  and  he  did  not  consider  the  state- 
ment as  relating  to  her  ability  to  comprehend  the  nature  of 
an  oath.  Competency  is  the  rule,  incompetency  the  excep- 
tion. The  burden  is  on  the  defendant  to  show  the  witness 
incompetent.  He  has  failed  to  do  so.  If  his  intention  was 
to  show  that  the  prosecutrix  did  not  understand  the  nature 
of  an  oath  he  could  easily  have  addressed  her  such  questions 
as  would  have  made  the  scope  of  his  inquiry  clear  to  her,  and 
would  have  elicited  from  her  such  an  answer  as  would  have 
shown  plainly  whether  she  had  or  had  not  the  proper  under- 
standing of  the  nature  of  an  oath. 

The  second  bill  of  exception  reserves  the  objection  of 
defendant  to  the  admission  of  the  testimony  of  a  witness  who 
was  offered  by  the  state  to  prove  the  statements  made  to  him 
by  the  prosecutrix  as  to  the  crime  for  which  the  defendant 
was  being  tried. 

In  the  case  of  State  v.  Robertion^  88  La.  Ann.  618;  68  Am. 
Rep.  201,  this  court  held  that  a  person  to  whom  complaint 
has  been  made  by  the  victim  of  a  rape,  when  placed  on  the 
witness-stand,  cannot  be  permitted  to  repeat  all  the  details 
of  the  outrage  and  the  name  of  the  ravisher,  as  reported 
to  the  witness,  but  can  only  testify  as  to  the  fact  of  the 
complaint  having  been  made  and  as  to  the  condition  of 
the  victim  when  making  the  complaint.  Bishop,  in  his 
treatise  on  Criminal  Procedure,  states  that  this  is  the  Bng« 
lish  and  the  more  common  American  practice*    To  the  same 
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effect  is  Oreenleaf  on  Evidence.  When  the  Btatements  are 
part  of  the  re$  gestx^  they  are  excepted  from  the  operation 
of  the  rule  just  stated,  and  they  may  also  be  drawn  out  by 
the  defendant  on  cross-examination*  They  ^^**  may  be 
admitted  to  corroborate  the  testimony  of  the  prosecutrix,  but 
only  when  her  testimony  has  been  impeached.  When  they 
are  offered  by  the  state,  in  making  out  the  case  against  the 
accused  and  before  the  testimony  of  the  prosecutrix  has 
been  impeached,  they  will  be  rejected,  as  was  done  in  the  case 
of  State  V.  RoberUofiy  88  La.  Ann.  618;  68  Am.  Rep.  201. 

In  the  instant  case  the  state  offered  the  testimony  without 
limitation.  The  testimony  appears  to  have  been  offered  while 
the  state  was  making  out  the  case  against  the  accused  and 
before  the  defense  had  opened. 

The  judge  a  quo  states  that  the  evidence  was  admissible  in 
corroboration  of  the  testimony  of  the  prosecutrix,  and  that 
he  limited  it  to  that  purpose.  The  statements  could  not  have 
been  admitted  in  corroboration,  unless  the  testimony  of  the 
prosecutrix  had  first  been  impeached,  of  which  there  is  no 
proof  or  indication  in  the  record.  On  the  contrary,  it  appears 
that  the  statements  with  all  their  details  went  to  the  jury 
before  the  defense  opened.    This  was  error. 

The  third  bill  of  exception  concerns  the  refusal  of  the  judge 
a  quo  to  grant  the  defendant  a  new  trial,  for  which  the  latter 
had  moved  on  the  ground  that  the  verdict  was  contrary  to 
the  law  and  the  evidence,  and  that  '*  the  jury  while  consider- 
lug  the  verdict  herein  were  improperly  and  unduly  influenced 
by  the  deputy  in  charge  thereof,  who  stated  to  them  '  that  it 
was  a  plain  case  or  straight  case,'  and  further  stated  and 
exclaimed:  ^Why,  JohnI'  one  or  more  times  when  informed 
that  one  John  Wilson  was  holding  them.  That  by  said  con- 
duct the  said  John  Wilson  was  influenced  and  the  verdict 
rendered  by  said  jury  vitiated." 

The  testimony  adduced  on  the  hearing  of  the  motion  for  a 
new  trial  was  reduced  to  writing,  and  the  defendant  having 
duly  excepted  to  the  overruling  of  the  motion,  and  having 
annexed  said  testimony  to  his  bill,  the  same  is  before  us  for 
review.  There  were  several  objections  made  to  testimony 
offered  on  the  hearing  of  the  motion  for  a  new  trial,  but  it  is 
unnecessary  for  us  to  pass  upon  them,  as  we  can  reach  a  con- 
olusion  on  this  point  by  considering  only  the  testimony 
admitted  without  objection. 


280  Statk  v.  Langfobd.  [LooiBiuna, 

We  are  satisfied  from  the  evidence  that  the  deputy  sheriff 
in  charge  of  the  jury  went  into  the  jury-room  after  the  jury 
had  been  deliberating  for  some  time,  and  on  his  inquiring 
whether  the  jury  had  agreed  he  was  informed  that  the  jury 
stood  eleven  to  one,  and  that  John  Wilson  **®*  was  the  one 
juror  opposing  the  views  of  the  other  eleven  jurors.  The 
deputy  sheriff  then  exclaimed  and  said  to  John  Wilson: 
"Why,  John  I  Plain  case/'  or  words  of  a  similar  import. 
Subsequently  the  jury  agreed  and  brought  into  court  a  verdict 
against  the  defendant. 

While  bearing  in  mind  the  decisions  of  this  court,  which 
declare  that  great  weight  is  given  to  the  rulings  of  trial  judges 
in  refusing  new  trials,  and  while  also  bearing  in  mind  the 
decisions  which  differentiate  between  misconduct  which  viti* 
ates  a  verdict  and  misconduct  which  does  not,  we  hold,  in 
the  instant  case,  that  it  was  error  to  refuse  a  new  trial.  The 
question  goes  beyond  the  scope  of  mere  legal  formalities.  It 
is  a  matter  of  substance  which  affects  the  rights  of  the  defend* 
ant  to  a  fair  and  impartial  trial.  It  would  be  difficult  to 
state  a  case  of  unlawful  communication  with  the  jury  by  the 
officer  in  charge  of  the  jury,  if  a  deputy  sheriff  can  be  per- 
mitted to  exclaim  reprovingly  to  a  juror  for  not  agreeing  to 
the  verdict  which  the  deputy  sheriff  conceives  should  be 
returned,  and  if  that  officer  can  state  to  the  juror  that  the 
case  is  plain:  See  Proffatt's  Jury  Trials,  sec.  891. 

In  the  case  of  State  v.  Dallas^  85  La.  Ann.  900,  this  court 
reversed  the  sentence  in  a  criminal  case  because  one  of  the 
deputy  sheriffs  in  charge  of  the  jury  stated  to  one  of  the 
jurors  that  he  had  heard  that  the  defendant  had  been  sen* 
tenced  to  the  penitentiary.  In  that  case  the  court  used  the 
following  language: 

**  The  conduct  of  the  deputy  sheriff  is  in  the  highest  degree 
unbecoming  and  reprehensible,  and  places  him  in  the  attitude 
of  an  officer  who  deliberately  impedes  the  administration  of 
justice,  which  it  was  his  bounden  duty  to  promote,  and  will* 
fully  clogs  the  execution  of  the  laws  which  he  has  sworn  to 

support A  sheriff  or  any  of  his  deputies  having  charge 

of  a  jury  in  a  criminal  case  has  the  right  of  speaking  to  the 
jurors  for  the  purpose  of  inquiring  into  and  ascertaining  their 
wants,  or  of  conveying  necessary  messages  from  them.  Such 
conversations,  when  not  referring  to  the  case,  or  to  the 
accused  on  trial,  will  not  vitiate  the  proceedings." 
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yi%  are  clear  that  the  misconduct  of  the  deputy  sheriff  who 
was  in  charge  of  the  jury  in  this  case  caused  serious  injury 
to  the  defendant,  and  that  his  motion  for  a  new  trial  should 
have  been  granted. 

The  fourth  bill  of  exception  contains  the  defendant's  reser- 
▼ation  as  to  the  action  of  the  judge  a  quo  in  overruling  the 
motion  in  arrest  ^^^*  of  judgment  by  which  the  defendant 
urged  that  the  information  is  defective  in  that  it  fails  to 
charge  that  he  did  "feloniously"  make  the  assault  charged; 
and  also  in  that  it  fails  to  charge  that  he  made  the  assault 
••  forcibly"  or  "  violently." 

The  information  charges  that  the  defendant  with  force  and 
arms  unlawfully  did  make  an  assault  upon  the  prosecu- 
trix,  with  intent  her,  the  said  prosecutrix,  then  violently 
and  against  her  will  feloniously  to  ravish  and  carnally  know. 
The  information  is  sufficient:  State  v.  Bradford^  83  La.  Ann. 
92i;  StaU  v.  SonnUr,  38  La.  Ann.  962;  2  Bishop's  Criminal 
Procedure,  sec.  81. 

Therefore,  for  the  reasons  stated  in  sustaining  defendant's 
objections,  as  set  forth  in  his  second  and  third  bills  of  excep- 
tion, it  is  ordered  that  the  verdict  of  the  jury  be  set  aside  and 
that  the  judgment  appealed  from  be  annulled,  avoided,  anl 
reversed;  that  the  defendant  be  detained  in  custody  subject 
to  the  orders  of  the  fourth  judicial  district  court  for  the  par- 
ish of  Grant,  to  await  further  prosecution  or  proceedings 
aocording  to  law. 


WiTRnsn— CoKPcrsNOT-^HiLDEBK. — A  boj  t«i  yean  of  age  ii  a  com- 
petent witnen  if  he  nndentands  the  natare  of  an  oath:  Moon  v.  StcUe,  79 
Oa.  409.  A  child  having  aafficient  capacity  to  understand  the  nature  and 
obligationa  of  an  oath  is  a  competent  ;iritneM:  DavU  r.  State,  31  Keb.  247. 
But  a  ehild  who  does  not  understand  the  conseqaences  of  perjury  in  thii  life 
or  the  hereafter  is  not  a  competent  witness:  HoUtt  t.  State^  23  Tez.  App.  1; 
W  Am.  Bep.  770;  Carter  r.  Staie^  63  Ala.  52;  35  Am.  Bep.  4,  and  note.  To 
tiae  same  effect  see  StaU  ▼.  Beiton,  24  S.  C.  185;  58  Am.  Bep.  245;  and  see, 
also^  Commonwealth  t.  Lfnet^  142  Mass.  577;  56  Am.  Bep.  709.  A  child 
of  any  age  may  be  a  witness  if  capable  of  distinguishing  between  good  and 
•Til:  State  t.  Whittiert  21  He.  341;  88  Am.  Dec.  272.  In  a  criminal  prose- 
ention  a  child  of  six  years  may  be  a  competent  witness  if  the  judge  is  satisfied 
of  his  intelligence  and  the  jury  are  properly  cautioned:  MeOuire  r.  People,  44 
Hich.  286;  38  Am.  Bep.  265,  and  note. 

Baps— SoFFioiufOT  of  iNDioncurT. — An  indictment  for  rape  which 
alleges  that  the  defendant  "  violently,  and  against  her  will,  feloniously  did 
ravish  and  carnally  know*'  the  woman,  is  su£5cient:  Commonwealth  r,  Fogerty, 
8  Oray,  489;  69  Am.  Dec.  264,  and  note.  In  an  indictment  for  rape  the 
allegatioa  ol  "  did  forcibly  rariih"  ii  sufficient  without  adding  "  against  her 
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win**!  Wimam9  r.  8Me,  1  Tex.  App.  90;  28  Am.  fUp.  399.    8mi,  abob  SiatB 
▼.  Ca^ord,  76  Iowa,  330. 

Rafi— Rm  Qura— PftooF  of  Comflaivt  bt  Pft06icuTRix.~lB  a  trial 
for  rape  the  particuUn  of  the  oompUiot  of  tfa«  proaecatriz  to  third 
cannot  b«  givan  as  aTidauoa  in  cbi«f:  OiuoaT.  Staie,  11  Neb.  276;  38 
Rep.  366,  and  extended  note;  Cron  T.  State,  132  Ind.  65;  PeopU  ▼.  MojftM^ 
66  Cal.  697;  56  Am.  Rep.  126;  Parker  ▼.  State,  67  Md.  329;  1  Am.  St  Rep. 
387,  and  note;  SUiU  v.  Bobertmn,  38  La.  Ann.  618;  58  Am.  Rep.  201.  Tb« 
contrary  of  the  above  doctrine  is  held  in  State  v.  Jtiiuiey,  44  Conn.  153;  26 
Am.  Rep.  436,  and  Benetme  t.  State,  2  Lea»  169;  31  Am.  Rep.  593.  In  casaa 
of  rape  any  thinj^  which  the  woman  said  or  did  of  the  reegeatmoi  theravieh- 
ment  is  admissible  ss  original  evidence,  whether  she  testifies  or  not:  Caetiih 
T.  State,  31  Tsz.  Cr.  Rep.  145;  37  Am.  St  Rep.  794,  and  note.  On  a  trial 
for  rape  it  is  error  to  ailmit  evidence  of  the  statements  made  by  the  prossen* 
triz  at  the  time  of  making  the  oomplaint,  her  testimony  not  being  attaeked: 
Stau  T.  CampfieU,  90  Nov.  122.  See,  also,  Banm  ▼•  State,  88  Ala.  204;  16 
Am.  St  Rep.  48^  and  nota. 
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(46  Lounuiia  Ammval,  12S0l] 

CoRTSMPTB^JaBiSDiOTiov. — ^The  power  tc  punish  for  aontampti^  aotatti  «r 
oonstmctiva,  is  inherent  in  all  oonrts  of  reoord,  and  is  aasanlial  lo  tto 
preservation  of  order  in  all  jndieial  prooeedinga. 

Cohtimpts— KiwsPAPBR  PaBLiCATioH8.~When  a  newspaper  or  other  pub- 
lication, being  read  by  jarors  and  attendants  on  the  oonrts,  has  a  tea* 
dency  to  interfere  with  the  proper  and  unbiased  administration  of  ilia 
law  in  pending  cases,  the  resulting  liability  or  responsibility  is  not  lim- 
ited to  a  civil  action  for  damages  by  the  parties  prejudiced  thereby,  but 
it  may  be  adjadged  a  contempt  of  court,  and  accordingly  panished. 

OovTiMFTs— Kkwspapkb  Puslioatioks— Rivikw  of  Judqmbmt.  —When  it 
is  charged  that  a  newspaper  or  other  publication  concerning  judicial 
proceedings  is  of  such  character  ss  to  render  it  a  contempt  of  the  court 
in  which  the  case  is  pending,  and  the  article  is  presented  in  evidence  in 
support  of  the  charge,  it  is  within  the  power  of  the  trial  court  to  exam- 
ine and  determine  the  character  of  the  publication  from  all  the  evidence 
and  the  decision  reached  by  such  court  cannot  be  reviewed  by  tfaa 
supreme  court  under  writs  of  prohibition  or  certiorari, 

C.  F.  Buck,  for  the  relators. 
Respondent  in  propria  persona. 

^*^  NiCHOLLs,  C.  J.  The  petition  filed  in  this  ease  Is  m 
follows: 

*'  The  petition  of  the  state  of  Louisiana  on  the  relation  of 
Aehton  Phelps  and  Page  M.  Baker,  respectively  president  and 
chief  editor  of  the  Times-Democract  Publishing  Company, 
which  company  is  engaged  ^**^  in  the  business  of  printing, 
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publishing,  and  circulating  a  daily  newspaper  known  as  the 
New  Orleans  Times-Democratj  devoted  to  the  dissemination  of 
the  current  news  of  the  day,  respectfully  shows:  That  on  20th 
of  March,  1893,  in  a  suit  now  pending  in  the  honorable  the 
civil  district  court  for  the  parish  of  Orleans,  Division  'C 
thereof,  presided  over  by  Hon.  F.  A.  Monroe,  Judge,  No. 
35,549  of  the  docket  of  said  civil  district  court,  they  and  each 
of  them  were  served  with  a  paper  or  proceeding  calling  upon 
and  ordering  them  to  show  cause,  on  March  21, 1893,  at  eleven 
o'clock,  A.  H.,  why  they  should  not  comply  with  certain  re- 
quests on  them  made^  or  be  punished  for  contempt,  a  copy  of 
which  is  herein  embodied  in  full,  in  the  words  following,  to 
wit: 

*' Statb  or  Louisiana. 

"  Civil  Diiiriet  dmrifwr  the  Parith  of  OrUam. 

<'  P^KB  Fabacheb,     \ 

"m.  >  Division  *C.' 

^'Bbtant  and  Mathebs.) 

^Thomas  Egan,  Jr.,  called  in  Warranty. 

**  On  motion  of  Lazarus,  Moore,  and  Lemle,  of  counsel  for 
Peter  Fabacher,  plaintiff  herein,  of  B.  W.  Huntington  and 
Horace  L.  Dufour,  of  counsel  for  Bryant  and  Mathers,  defend* 
ants,  and  of  White,  Parlange,  and  Saunders,  of  counsel  for 
Thomas  Egan,  called  in  warranty,  and  on  giving  this  court 
to  be  informed  and  to  understand  that  there  is  now  pending 
before  this  court  in  this  division  a  cause  as  above  entitled, 
wherein  Peter  Fabacher  is  plaintiff,  Bryant  and  Mathers  are 
defendants,  and  Thomas  Egan  is  defendant  called  in  war- 
ranty of  said  Bryant  and  Mathers;  that  issue  was  joined  in 
said  cause  upon  the  main  demand  and  upon  the  call  in  war- 
ranty; that  after  issue  so  joined  said  cause  was  in  due  course 
of  procedure  fixed  for  trial;  that  upon  the  prayer  of  the  plain- 
tiff  it  was  to  be  tried  by  jury. 

''And  on  further  giving  the  court  to  be  informed  and  to 
understand  that  said  case  was  regularly  called  for  trial  on 
Thursday,  March  16,  1893,  and  a  jury  duly  impaneled  and 
sworn  to  try  the  issues  in  said  case,  that  the  trial  of  said 
case  was  continued  until  Friday,  March  17th,  and  testimony 
administered  for  and  on  behalf  of  plaintiff  in  support  of  his 
demand,  and  that  there  were  two  witnesses  sworn  on  said 
trial,  to  wit:  Peter  Fabacher,  the  plaintiff,  and  John  Mahone, 
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a  witness  for  and  on  behalf  of  the  plaintiff;  that  prior  to  the 
adjournment  on  March  17th,  the  jury  being  allowed  their  lib- 
erty  and  freedom,  they  *•••  were  instructed  by  the  court  to 
hold  no  converse  with  reference  to  the  case  or  the  isauea 
therein,  and  were  ecpecially  instructed  and  directed  not  to 
allow  any  one  to  discuss  the  case  which  they,  the  jury,  held» 
as  jurors,  under  consideration  for  a  verdict 

'*And  on  further  giving  the  court  to  be  informed  and  to 
understand  that  the  case  was  only  partially  tried,  that  all  the 
witnesses  for  the  plaintiff  had  not  been  heard,  that  none  had 
been  called  for  the  defendants,  Bryant  and  Mathers,  and 
none  for  Thomas  Egan«  called  in  warranty,  and  that  the 
case  was  continued  for  further  consideration  by  the  court  and 
the  jury  until  Tuesday,  March  21,  1893,  at  eleven  o*clock« 
▲.  H.,  when  the  jury  were  by  said  court  directed  to  be  present 
in  court  to  hear  the  further  testimony  in  the  case  and  to  pass 
upon  the  issues  therein. 

*'And  on  giving  the  court  to  be  further  informed  and  to 
understand  that  a  newspaper,  known  as  the  TimeS'Defnocrai^ 
and  published  by  the  Times-Democrat  Publishing  Company^ 
of  which  Ashton  Phelps  is  president,  and  Page  M.  Baker  is 
the  manager,  did  on  Sunday,  March  19,  1893,  publish,  or 
cause  to  be  published  and  circulated  throughout  the  city  of 
New  Orleans,  the  daily  issue  of  said  paper,  in  which  was  con* 
tained  a  commentary  or  criticism  upon  the  case  now  pending 
before  this  court  and  the  jury,  and  to  give  their  opinion,  for 
the  public's  perusal,  of  the  relative  positions  of  the  parties  to 
this  controversy,  and  their  comments  upon  the  testimony  of 
the  witnesses  who  had  testified  in  said  case,  and  that  the- 
effect  of  the  said  publication  was  to  operate  to  the  injury  oT 
all  the  parties  to  said  case,  and  was  a  discussion  of  the  case 
out  of  the  hearing  of  the  court,  and  had  the  effect  of  influenc- 
ing the  judgment  of  the  jurors,  who  have  been  sworn  to  try* 
the  issues  upon  the  evidence  as  adduced  in  court  and  upon 
the  law  as  given  to  them  by  the  court 

"And  on  further  giving  the  court  to  be  informed  and  to 
understand  that  the  statements  contained  in  said  article  are 
in  many  respects  not  true,  and  not  justified  by  any  evidence 
received  in  the  case. 

''And  on  further  giving  the  court  to  be  informed  and  to 
understand  that  if  in  the  said  comments  upon  the  case 
depending  before  the  court  and  the  jury  the  said  newspaper 
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was  acting  upon  its  own  motion,  it  was  guiltj  of  a  breach  of 
the  license  and  privilege  of  the  press;  and  if  acting  from  other 
motives,  they  should  disclose  to  the  court  at  whose  suggestion 
or  instance  the  said  publication  was  made,  in  order  that  jus- 
tice may  be  done,  and  that  there  should  .be  no  miscarriage 
tMs  of  justice  in  consequence  of  said  publication;  that  bj 
their  acts  and  doings  in  the  premises  they  have  been  guilty 
of  a  flagrant  breach  of  the  decorum  of  this  court,  and  are  in 
contempt  thereof. 

*'It  is  ordered  that  the  Times  Publishing  Company,  through 
its  manager,  Page  M.  Baker,  and  its  president,  Ashton  PhelpSy 
do  show  cause  on  Tuesday,  March  21,  1893,  at  11  o'clock, 
A.  H.,  in  open  court,  why  the  said  manager  and  president 
should  not  disclose  to  the  court  the  party  at  whose  instance 
the  said  publication  was  made,  and  from  whom  the  informa- 
tion was  received,  and  whether  the  said  publication  was  paid 
for,  and  if  so,  by  whom;  or  in  default  thereof,  why  they 
should  not  stand  committed  for  contempt  of  the  authority  of 
this  court  under  the  statutes  and  laws  of  the  State  of  Louis- 
iana in  such  cases  made  and  provided." 

Relators  now  further  aver  that  in  obedience  to  said  order 
of  court  they  did  then  and  there  appear  in  open  court  as 
ordered,  and  to  said  proceedings  filed  the  following  answers 
and  return,  to  wit  (also  herein  embodied  in  full): 

^^  State  or  Louisiana. 
•*  CivU  DUtrict  Court  far  the  Parish  of  Orlean$. 

'^Pbteb  Fabachbb,     ^ 

"m.  >  No.  86,549.    Division  *a' 

^  Bbyant  akd  Mathebs.  ) 

*'And  now  into  this  honorable  court,  through  the  under 
signed  attorney,  come  Ashton  Phelps,  president  of  the  Times- 
Democrat  Publishing  Company,  and  Page  M.  Baker,  chief 
editor  and  manager  thereof,  and  for  return  to  the  rule  herein 
taken  upon  them  to  show  cause  why  they  and  each  of  them 
should  not  make  certain  disclosures  in  reference  to  the  pub- 
lication of  an  article  in  the  Timei'Democrat,  and  be  punished 
as  in  contempt  therefor,  show: 

''I.  This  honorable  court  is  without  jurisdiction  and  power 
in  the  premises  to  inquire  into  the  matters  set  forth  in  said 
rule  by  this  proceeding  and  in  this  collateral  manner,  and 
especially  that  the  facts  and  allegations  in  said  rule  set  fiortb 
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and  the  BuggeetionB  submitted  to  this  court  thereon  do  not 
import  upon  their  face  a  charge  for  contempt  of  court,  or  pre* 
sent  a  state  of  facts  on  which  the  power  of  this  court  to 
punish  for  contempt  of  its  authority  or  dignity  might  arise, 
and  any  attempt  on  the  part  of  this  honorable  court  to  inflict 
punishment  would  involve  an  unwarranted  assumption  and 
usurpation  ^'^^  of  judicial  power  not  conferred  by  the  coq* 
stitution  and  laws  of  this  state. 

''  2.  Reserving  the  foregoing  exception  to  the  jurisdiction 
and  power  of  the  court  in  the  premises,  these  appearers  plead 
and  aver  that  the  article  referred  to  made  part  of  this  answer 
as  Exhibit '  A  '  was  published  in  the  usual  course  of  thebusi«^ 
ness  of  printing  the  daily  newspaper  known  as  The  New 
Orleans  Times' Democraif  as  an  item  of  news  and  an  account  of 
judicial  proceedings  then  and  there  bad  in  open  court,  the  right 
to  do  which  is  privileged  and  guaranteed  to  respondent  under 
express  provisions  of  the  constitution  of  this  state,  subject 
only  to  liability  or  responsibility  in  damages  to  any  and  all 
persons  who  might  suffer  pecuniary  or  other  loss  in  conse- 
quence of  said  or  any  publication,  and  the  attempt  herein  to 
invoke  the  power  of  the  court  to  punish  for  contempt  the  pub- 
lisliers  of  said  article  is  in  direct  violation  of  the  freedom  of 
the  press  guaranteed  by  the  laws  and  constitutions  of  tho 
state  and  of  the  United  States,  and  especially  of  article  four 
of  the  constitution  of  the  state,  which  provides  that  no  law 
shall  be  passed  '  to  abridge  the  freedom  of  the  press/ 

*'  3.  That  for  these  reasons  this  proceeding  is  absolutely 
null  and  void  and  unconstitutional,  as  beyond  the  power  and 
jurisdiction  of  the  court  in  the  manner  and  form  and  for  the 
purpose  attempted,  and  should  be  dismissed. 

''And  appearers  pray  accordingly  to  be  discharged  and  all 
proceedings  stayed,  and  for  general  relief." 

Relutors  now  further  show  that  notwithstanding  said  plea 
of  jurisdiction  to  the  court  and  said  special  plea  that  the 
matter  set  forth  in  said  rule  could  not  be  held  to  be  a  con- 
tempt of  the  orders  or  persons  or  dignity  of  the  court,  and 
were  not  punishable  as  such;  that  any  attempt  to  hold  the 
publication  of  said  article  a  contempt  of  court  involved  au 
unwarranted  usurpation  of  power  in  violation  of  the  laws  and 
constitution  of  the  state  as  aforesaid,  his  Honor,  F.  A.  Monroe» 
presiding  over  said  division  **C,"  civil  district  court,  did  enter* 
tain  said  proceedings  and  proceeded  to  trial  thereof,  and  has 
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rendered  judgment  thereon,  a  certified  copj  of  which,  marked 
Exhibit  *^  B,"  is  filed  as  part  hereof,  decreeing  that  said  pub- 
lication constitutes  a  contempt  of  his  court,  but  holding 
under  advisement  what  penalty  he  shall  inflict  therefor. 
Relators  show,  for  the  reasons  hereinabove  set  forth,  and  in 
said  answer  pleaded  specially  adopted  as  part  of  relator's 
petition^  said  entire  proceeding  is  null,  void,  and  unconstitu* 
tional,  ^'*'  and  all  further  action  therein  should  be  stayed, 
and  said  judge  restrained  and  prohibited  from  further  pro* 
ceeding  therein,  and  prohibited  from  inflicting  the  threatened 
penalty.  Relators  annex  and  make  part  of  this  petition  a 
certified  copy  of  the  rule,  answer,  and  judgment  rendered 
therein  embodied  in  Exhibit  A  and  filed  herewith* 

'^  Relators  show  that  they  are  without  remedy  wee]  it  by 
means  of  the  writs  of  certiorari  and  prohibition  in  the  prem- 
ises, to  be  issued  by  this  honorable  court  in  the  just  and  con* 
stitutional  exercise  of  its  supervisory  power  over  the  judges 
of  said  civil  district  court 

''Wherefore,  the  subjoined  affidavits  considered,  relators 
pray  that  writs  of  certiorari  and  prohibition  issue  herein^ 
directed  to  the  Hon.  F.  A.  Mot i roe,  judge  presiding  over 
Division  'C  of  the  civil  district  court,  parish  of  Orleans, 
commanding  a  record  or  transcript  of  all  proceedings  had, 
papers  filed  and  action  thereon,  to  be  produced  in  this  honor- 
able court,  in  the  matter  of  the  proceedings  for  contempt,  as 
in  the  foregoing  petition  set  forth,  against  relators ;  that  a 
writ  of  prohibition  issue,  and,  after  due  proceedings,  said 
writ  be  made  peremptory  and  perpetual,  and  all  proceedings 
under  said  rule  for  contempt  had  against  these  relators,  as 
in  the  petition  set  forth,  be  declared  absolutely  null  and  void 
and  set  aside,  and  all  further  proceedings  thereunder  per* 
petually  stayed  and  prohibited;  and  relators  pray  that  pend- 
ing  this  proceeding  a  restraining  order  issue,  staying  and 
prohibiting  all  further  orders  and  proceedings  in  the  premises 
until  the  final  determination  of  the  cause." 

Accompanying  the  petition,  as  was  stated  therein,  were 
copies  of  the  article  published  in  the  Times- Democrat  v^hich 
gave  rise  to  the  proceedings  (Exhibit  *'A")  and  of  the 
iudge's  action  taken  at  the  hearing  (Exhibit  *'  B  ").  We 
insert  the  latter  as  part  of  the  petition,  but  omit  the  former 
as  its  consideration  has  become  unnecessary  under  the  con- 
clusions reached  by  this  court 
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"  Exhibit  B. 
**  Civil  District  Court  for  the  Parish  of  Orleans. 
^  Tuesday,  the  2l8t  day  of  March,  1893.    Present,  the  Hon. 

Francis  A.  Monroe,  Judge. 

''  Peteb  Fabacheb,         ) 

''vs.  [  No.  35,549. 

*'  Bbtant  and  Mathbbs.) 

''  In  the  matter  of  the  rule  herein  taken  upon  the  Times- 
Democrat  Publishing  Company,  through  its  manager.  Page 
M.  Baker,  and  its  ^'**  president,  Ashton  Phelps,  to  show 
cause  why  said  manager  and  president  should  not  disclose  to 
the  court  the  party  at  whose  instance  a  certain  article  which 
appeared  in  said  Times-Democrat  newspaper  on  Sunday, 
March  19,  1893,  concerning  the  case  in  which  said  rule  is 
taken  and  which  is  now  on  trial  before  a  jury  in  this  courts 
was  published,  and  from  whom  the  information  contained  in 
said  article  was  obtained,  and  whether  said  article  was  paid 
for,  and  if  so  by  whom,  or  in  default  thereof  why  they,  the  de- 
fendants in  rule,  should  not  stand  committed  for  contempt  of 
this  court;  said  defendants  having  appeared  in  person  and 
through  their  counsel,  and  having  made  the  disclosures  asked 
for  in  said  rule. 

"And  the  court  having  heard  evidence  and  argument,  and 
being  satisfied  therefrom  that  said  publication  was  the  volun* 
tary  act  of  said  Times-Democrat  Publishing  Company,  for 
which  said  company  and  its  officers  are  alone  responsible, 
and  the  question  being  then  submitted  to  the  court  by  the 
counsel  for  the  plaintiff  and  for  the  defendants  respectively, 
whether  said  company  was  guilty  of  contempt  of  court  in 
publishing  said  article,  and  the  court  finding  the  law  and  the 
evidence  to  sustain  the  affirmative  of  this  proposition,  and  for 
the  reasons  orally  assigned  in  open  court,  it  is  ordered 
that  the  Times-Democrat  Publishing  Company  and  Page  M. 
Baker,  manager  of  said  company,  be  adjudged  guilty  of  con* 
tempt  of  the  authority  of  this  court  in  authorizing,  publishing, 
and  circulating  in  a  newspaper  published  and  circulated 
within  the  jurisdiction  of  this  court  an  article  the  tendency 
and  effect  of  which  is  necessarily  to  influence  and  forestall 
public  opinion  and  the  verdict  of  the  jury  on  the  case  now 
being  tried. 

**  And  the  court  reserves  its  decision  as  to  the  penalty  to 
be  imposed  for  said  contempt*' 
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Alternative  writs  having  issued  as  prayed  for,  the  judge  of 
division  **  0 ''  filed  a  return  or  answer,  in  which  he  declared 
for  cause  why  the  writ  of  prohibition  should  not  issue;  *Uhat 
when  the  rule  for  contempt  referred  to  in  relators'  petition 
was  called  for  trial  the  relators,  as  defendants  in  said  rule, 
being  personally  present  announced,  either  personally  or 
through  their  counsel,  their  readiness  to  go  to  trial,  as  re« 
epondent  supposed,  upon  the  merits,  and  without  objectioa 
that  was  heard  by  respondent  to  the  form  of  proceeding; 
that  the  return  to  said  rule  was  made  oraily,  and  the 
written  return,  which  now  forms  part  of  the  record,  was 
filed  by  permission  at  a  later  date,  and  it  was  only 
"^^  after  said  rule  had  been  disposed  of,  and,  upon  inspect* 
ing  said  written  return,  or  a  copy  thereof,  that  respondent 
learned  that  said  defendants  objected  to  the  form  of  the  pro- 
ceeding. Should  it  be  the  case  that  said  objection  was  made 
at  the  trial,  and  upon  this  point  he  was  entirely  willing  to 
abide  by  the  recollection  of  counsel  for  relators,  then  he 
averred  now,  as  he  would  have  ruled  then,  that  the  proceed- 
ing by  rule  was  competent  and  proper,  and  upon  this  point 
he  invoked  the  opinion  of  the  court/'  Further  answering,  he 
averred  "  that  the  civil  district  court,  of  which  he  was  the 
judge,  was  a  court  of  record  and  of  general  jurisdiction,  civil 
and  probate;  that  said  court  was  established  by,  and  derived 
its  powers  directly  from,  the  constitution  of  the  state,  and 
that  it  became  possessed,  at  the  moment  it  was  called  into 
existence,  and  without  express  grant,  of  such  powers,  with 
respect  to  questions  of  contempt,  as  might  be  necessary  for 
the  proper  and  efibctive  exercise  of  the  jurisdiction  directly 
conferred  upon  it;  that  the  constitution  conferred  upon  the 
legislature,  by  express  grant,  authority  to  limit  the  power  of 
the  courts  to  punish  for  contempt,  but  did  not  confer  author- 
ity upon  that  branch  of  the  government  to  divest  the  courts 
of  such  power,  or  even  limit  it  to  the  extent  of  impairing  the 
eflKciency  of  the  courts,  nor  had  any  such  attempt  been  made; 
that  no  complaint  was  made  that  it  was  the  intention  of 
respondent  to  impose  any  penalty  upon  relators  not  author* 
ized  by  statute,  nor  had  he  any  intention  to  do  so;  that  it 
was  not  claimed  that  the  civil  district  court  was  without 
jurisdiction  in  the  suit  of  PeUr  Fabaeher  v.  Byrant  and 
MtttJierB^  for  interfering  with  the  trial  of  which  relators  had 
been  adjudged  guilty  of  contempt;  that  it  was  a  civil  action 
for  the  recovery  of  a  sum  of  money  exceeding  one  hundred 
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dollars  between  citizens  of  New  Orleans,  of  which  said  court 
was  fully  seised  of  jurisdiction  ratione  materia  and  rations 
per$onm^  and  said  suit  was  in  course  of  trial  before  a  jury  in 
said  court;  that  the  finding  of  said  court,  as  contained  in  the 
judgment,  sets  forth  that  the  defendants  in  rule  were  guilty 
of  contempt  in  authorizing,  publishing,  and  circulating  in  a 
newspaper  published  and  circulated  within  the  jurisdiction 
of  the  court,  an  article,  the  tendency  and  effect  of  which  was 
necessarily  to  influence  and  forestall  public  opinion,  and  the 
verdict  of  the  jury  in  the  case  then  being  tried,  viz:  the  case 
of  Fabacher  v.  Bryaniy  and  it  was  submitted  on  the  authority 
of  State  V.  Hottaton,  35  La.  Ann.  1194, 1195,  and  State  y.Judge, 
40  La.  Ann.  434,  that  the  supreme  court  should  inquire  no 
further.  But  should  the  ^'^  court  decide  to  pursue  the 
inquiry,  as  suggested  in  relator's  petition,  then  it  was  sub* 
mitted: 

1.  ''  That  the  civil  district  court,  as  a  court  of  record  and  of 
general  jurisdiction,  had  the  inherent  power  to  punish  all 
contempts,  and  that  so  far  from  attempting  to  limit  such 
power  to  particular  cases,  the  legislature  had  distinctly 
affirmed  it  with  respect  to  all,  and  had  limited  only  the  pen- 
alty to  be  imposed:  Code  of  Practice,  arts.  130,  181. 

2.  ''  That  a  publication  in  a  newspaper,  published  and  cir> 
culated  within  the  jurisdiction  of  the  court,  calculated  to 
*  prejudice  mankind,'  and  to  influence  the  verdict  of  a  jury 
in  a  cause  pending  before  such  court  and  jury,  was  a  con- 
tempt." 

Respondent  next  proceeded  in  his  answer  to  argue  in  favor 
of  the  correctness  of  these  two  propositions. 

It  will  be  noticed  that  whilst  relators  were  called  into  court 
to  show  cause  why  they  should  not  disclose  to  the  court  the 
party  at  whose  instance  was  made  a  certain  publication, 
which  had  appeared  in  the  Timea-Democrat  newspaper,  and 
from  whom  the  information  therein  contained  was  obtained, 
and  whether  the  said  publication  was  paid  for,  and,  if  so,  by 
whom,  or,  in  default  thereof,  to  stand  committed  for  contempt 
of  the  authority  of  the  court,  relators  were  declared  by  the 
court  (in  what  is  termed  the  judgment  of  the  court)  guilty 
of  contempt  *'in  authorizing,  publishing,  and  circulating  in  a 
newspaper  published  and  circulated  within  the  jurisdiction 
of  the  court  an  article  the  tendency  and  effect  of  which  was 
necessarily  to  influence  and  forestall  public  opinion  and  the 
verdict  of  the  jury  in  the  case  then  being  tried." 
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It  will  be  farther  noticedthat  the  court  declares  thatrela^ 
ors  'Mind  flp)>cared  in  person,  and,  tlirough  their  counsel, 
had  made  the  disclosures  called  for,"  the  logical  result  of 
which  compliance  on  their  part  should  have  been  their  im« 
mediate  discharge. 

Instead  of  adhering  to  the  issue  apparently  raised  in  their 
exception,  that  they  could  not  be  ruled  into  court  for  the  pur* 
pose  of  creating  and  being  punished  for  contempt  for  an  act 
which  they  had  not  yet,  but  which  they  might  possibly  sub- 
sequently commit;  in  other  words,  contending  that  the  act 
charged  must  have  preceded,  and  not  be  one  which  would  fol- 
low, the  issuing  of  the  rule,  relators  appear  to  have  acquiesced 
both  in  the  right  of  the  court  to  require  the  particular  dis- 
closures demanded  and  in  its  right  to  proceed  in  the  manner 
which  it  did.  Not  only  this— they  have  ignored  the  fact  that 
the  ^'**  court  has  pronounced  them  guilty  of  contempt  for 
an  act  separate,  distinct,  and  entirely  different  from  that 
which  was  made  the  subject  of  possible  complaint  in  the  rule, 
and  they  do  not  claim  that  on  compliance  with  the  require- 
ments of  the  rule  it  should  have  been  discharged. 

The  district  judge  in  his  judgment  says  that  on  trial  of  the 
rule  the  counsel  for  the  plaintiffs  and  defendants  respectively 
submitted  to  the  court  whether  the  Times-Democrat  Publish- 
ing Company  was  or  was  not  guilty  of  contempt  in  publishing 
the  article,  and  finding  that  the  law  and  the  evidence  sus- 
tained the  affirmative  of  that  proposition,  he  adjudged  the 
Times-Democrat  Publishing  Company  and  Page  M.  Baker^ 
manager  of  that  company,  guilty  of  contempt  of  the  authority 
of  his  court  in  so  doing. 

Relators  in  their  brief  say  ''they  are  the  responsible  agents 
for  the  TimeS' Democrat  newspaper,  and  about  to  be  punished 
for  a  contempt  for  publishing,  pending  trial,  the  article  an- 
nexed to  relators'  petition,  which  the  respondent  judge  held 
to  be  an  act '  interfering  with  the  trial  of  the  cause/  and  a 
publication  tending  to  prejudice  mankind  in  regard  to  judi- 
cial  investigations  pending  before  him,  and  especially  aa 
tending  to  influence  the  verdict  of  a  jury  in  a  cause  pending, 
and  therefore  a  contempt  of  court,  and  punishable  as  such; 
that  it  was  not  contended  or  found  that  the  article  contained 
any  thing  that  is  offensive  per  ae  or  a  libel,  an  insult,  or  any 
reflection  on  the  court,  its  officers,  the  jury,  or  any  person  or 
instrumentality  whatever  called  into  action  in  the  progress  of 
the  trial  or  the  impartial  administration  of  justice;  that  no 
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objection  was  made  or  urged  to  the  form  of  proceedings;  that 
any  wording  or  phraseology  in  the  'written  return'  to  'the 
rule  for  contempt'  must  be  and  were  intended  to  be  construed 
with  reference  to  the  substantial  defense  of  want  of  jurisdic- 
tion and  power  in  the  premises  to  punish  as  for  oontempt  the 
act  as  charged  on  the  face  of  the  papers.  It  is  a  plea  to  the 
jurisdiction  and  an  exception  of  no  cause  of  action*  It  is  not 
intended  to  raise  a  question  as  to  the  manner  in  which  the 
defendants  were  brought  into  court." 

They  then  proceed  to  argue  what  they  claim  to  be  the  issues 
before  this  court,  saying  that ''  the  first  and  controlling  issue 
in  the  case  is  the  immunity  claimed  under  the  constitutional 
guarantee  of  the  '  freedom  of  the  press/  and  that  the  next 
suggests  the  inquiry  of  the  limit  of  Exclusive  power  of  the 
trial  court,  or,  in  other  words,  ^^^^  what  issues  of  law  or  fact 
will  this  court  review  or  control  under  the  supervisory  power 
which  it  exercises  by  virtue  of  article  90  of  the  constitution 
in  a  contestation  of  this  kind." 

It  would  appear  that  all  parties  in  the  lower  court  con- 
sented to  look  to  the  recitals  which  preceded  the  '*  ordering" 
part  of  the  rule  and  not  to  the  "ordering"  part  itself  as  fixing 
the  issues  of  the  case,  and  that  it  was  tried  from  that  stand- 
point  We  greatly  disapprove  of  this  departure  from  the  ac* 
tual  pleadings  in  a  matter  in  regard  to  which  we  are  called 
upon  to  exercise  our  supervisory  powers.  The  actual  conten- 
tion of  the  respective  parties  become  uncertain,  and  such 
consent  proceedings  almost  always  result  in  a  looseness  of 
practice  difficult  to  be  dealt  with  properly. 

We  understand  the  relators  to  have  contended  in  the  lower 
court,  as  they  do  here — 

1.  That  under  the  constitutional  guarantees  of  the  freedom 
of  the  press,  the  publishers  of  newspapers  generally  are  se- 
cured from  liability  for  contempt  of  court  for  articles  pub- 
lished in  them  in  the  usual  course  of  the  business  of  printing 
the  daily  newspaper  as  an  item  of  news  giving  an  account  of 
judicial  proceedings  had  in  open  court,  the  right  to  do  so 
being  privileged  and  secured  under  express  constitutional 
provisions  in  this  state,  subject  only  to  liability  or  responsi- 
bility in  damages  to  any  and  all  persons  who  might  suSbr 
pecuniary  or  other  loss  in  consequence  of  any  publication. 

2.  That  the  civil  district  court,  though  created  by  the  con- 
stitution, is  an  ''inferior  court,"  and  as  such  has  not  at  com« 
Dion  law  power  to  punish  for  a  constructive  contempt;  that 
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it8  power  is  limited  to  the  cases  embraced  in  articles  130  and 
131  of  the  Code  of  Practice,  the  first  of  which  declares  that 
**all  judges  possess  the  power  necessary  for  exercise  of  their 
respective  jurisdictions  though  the  same  be  not  ezpresslj 
given  by  law/'  and  the  second  that  '*the  judges  of  the  supreme, 
district,  and  parish  courts  have  the  power  to  punish  all  con- 
tempts of  their  authority  by  fine  not  exceeding  fifty  dollars 
and  imprisonment  for  a  period  not  exceeding  ten  days  for 
each  offense  of  that  kind/'  and  that  the  power  there  conferred 
is  limited  to  do  that  which  is  "  necessary*'  for  the  exercise  of 
the  court's  jurisdiction. 

^*^^  8.  That  if  a  newspaper  be  liable  for  contempt  for  a 
publication,  the  matter  published  must  be  so  direct  in  its 
intent  and  effect  as  to  come  within  the  class  of  contempts 
consisting  of  disobedience  to,  or  interference  with,  orders,  or 
otherwise  directly  obstructing  the  court  in  the  exercise  of  its 
functions;  that  if  the  publication  embodies  general  comment 
only,  without  manifest  ititent  to  hinder  or  interfere,  and 
especially  without  intent  to  interfere,  with  the  trial  in  a  par- 
ticular mnnner,  it  does  not  constitute  a  contempt  even  at 
common  law,  and  if  it  might  be  so  held,  it  is  in  this  state 
and  country  invested  with  immunity  by  constitutional  pro- 
visions in  regard  to  the  freedom  of  the  press;  that  the  par- 
ticular article  in  question  was  not  of  such  a  character  as  has 
just  been  described  as  furnishing  a  ground  for  and  was  not  a 
contempt. 

4.  That  the  article  in  question  not  being  of  such  a  char^ 
acter,  the  district  court  was  without  power  or  authority  to 
declare  or  deal  with  it  as  such,  and  under  our  supervisory 
powers  we  are  authorized  through  writs  of  prohibition  and 
certiorari  to  review  and  undo  the  action  of  the  lower  court  in 
that  respect  as  an  absolute  nullity. 

We  shall  deal  with  the  propositions  submitted  a  little  out 
of  their  order,  taking  the  second  one  first,  as  it  strikes  at  the 
power  and  authority  and  jurisdiction  of  the  lower  court. 

The  civil  district  court  is  a  court  of  record  of  original  gen- 
eral jurisdiction,  and  if  a  direct  legislative  grant  from  the 
legislature  were  necessary  in  this  state  to  confer  upon  it  such 
powers  as  have  been  usually  held  to  be  inherent  in  all  such 
courts  it  will  be  found  in  ariicle  130  of  the  Code  of  Practice. 
That  article  pointedly  recognizes  and  declares  the  existence 
in  courts  of  all  the  powers  necessary  for  the  exercise  of  their 
respective  jurisdictiuns,  inherently  and  independently  of  ex- 
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press  lair,  and  by  necessary  implication  it  gives  legislatire 
sanction  to  the  exercise  of  such  powers,  and  the  particular 
power  of  the  district  courts  to  punish  for  contempt  was  (as  if 
to  place  that  matter  beyond  the  possibility  of  dispute)  spe- 
cially mentioned  in  article  131.  That  article  is  general  in 
its  terms,  save  as  to  the  punishment  to  be  inflicted,  and  is 
no  li nutation  u|>on  the  article  which  precedes  it  except  iu 
that  respect.  Article  130  recognises  the  existence  of  all  the 
powers  necessary  to  the  jurisdiction  without  attempting  to 
define  what  such  powers  are  or  should  be.  The  word  '*  juris- 
diction** in  tiie  article  is  used  in  a  broad,  not  a  restricted, 
sense,  and  means  every  thing  necessary  for  the  maintenance 
of  rightful  |)ower  and  authority. 

i9«9  1]^^  statutes  of  the  state  are  enacted  not  simply  for 
the  defining  of  rights  and  obligations,  but  for  their  protectiou 
and  enforcement,  and  the  very  object  of  the  organization  of 
courts  is  through  their  instrumentality  to  make  certain  that 
justice  should  be  administered  by  due  process  of  law  without 
denial  or  unnecessary  delay,  and  with  strict  impartiality. 
The  purpose  of  their  creation  would  be  crippled  and  defeated 
if  they  were  to  be  unable  of  themselves,  in  cases  pending 
within  their  jurisdiction,  to  guard  the  pure  and  unbiased 
administration  of  justice.  It  is  no  less  the  duty  of  the  courta 
to  see  that  the  law  be  faithfully  applied  in  cases  l)efore  them, 
than  it  is  the  duty  of  the  executive  to  see  that  the  laws  should 
be  generally  executed.  Brown  in  his  work  on  Jurisdiction, 
section  115  a,  says  that  'Hhe  power  to  punish  for  contempts 
is  iitlierent  in  all  courts;  that  its  existence  is  essential  to  the 
presirvition  of  order  in  judicial  proceedings."  If  this  inher- 
ent |>ower  exists  for  the  preservation  of  mere  order,  for  how 
much  greater  reason  should  it  exist  to  protect  the  fountains 
of  justice  from  being  poisoned  and  the  courts  themselves 
from  bt'ing  brought  into  contempt  and  disrepute. 

Tlie  supreme  court  of  Missinsippi  remarks  on  the  power  to 
fine  and  iniprison  for  contempt  that  ''from  the  earliest  his- 
tory of  jurisprudence  it  has  been  regarded  as  a  necessary 
incident  and  attribute  of  a  court,  without  which  it  could  do 
more  exist  than  witliout  a  judge.  It  is  a  power  inherent  io 
ail  courts  of  record,  and  coexisting  with  them  by  the  wise  pro- 
visions of  the  common  law.  A  court  without  the  power  effec- 
tually to  protect  itself  against  the  assaults  of  the  lawless,  or 
to  enforce  its  onler*',  jiulgmentH,  or  <lecrees,  wouM  be  a  di«- 
gntce  to  the  le;;iblaiii>ii  and   a  l^(iglua   u{X)n  the  uge  which 
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invented  it.  In  this  country  all  courts  derive  their  authority 
from  the  people  and  hold  it  in  trust  for  their  security  and 
benefit":  Wells  on  Jurisdiction,  179;  Watson  v.  Willinnis,  86 
Miss.  341,     In  the  correctness  of  these  views  we  full}*  concur. 

We  are  of  the  opinion  that  the  civil  district  court,  a  court  of 
record  having  original  general  jurisdiction,  is  not  an  ^'inferior 
court"  in  the  technical  sense  of  that  term;  that  it  has  the 
power  and  authority  to  punish  for  contempts  of  court;  that 
though  the  proceedings  in  matters  of  constructive,  differ  from 
those  of  actual,  contempts,  the  power  of  the  district  court 
under  proper  proceedings  extends  to  both. 

The  claim  of  the  relators  that,  under  the  constitutional 
guarantees  *•••  of  the  freedom  of  the  press,  '*  publishers  oi 
newspapers  are  secured  from  liability  for  punishment  as  for 
contempt  of  court  for  articles  published  in  the  usual  course 
of  the  business  of  printing  the  daily  newspaper  as  an  item  of 
news  giving  an  account  of  judicial  proceedings  had  in  open 
court,  the  right  to  do  so  being  privileged  and  secured  under 
express  constitutional  provisions  in  this  state,  subject  only  to 
liability  or  responsibility  in  damages  to  any  and  all  persons 
who  might  sufier  pecuniary  or  other  loss  in  consequence  of 
any  publication/'  is  not  true  as  a  general  proposition. 

The  general  rule  as  stated  by  Wells  (Wells  on  Jurisdiction, 
191)  ifl  that  ^' where  a  publication  being  read  by  jurors  and 
attendants  on  the  courts  would  have  a  tendency  to  interfere 
with  the  proper  and  unbiased  adminislration  of  the  law  in 
pending  cases  it  may  be  adjudged  a  contempt,  and  accord* 
ingly  punished." 

Where  an  article  of  that  character  has  been  published  it  is  a 
great  mistake  to  suppose  that  the  resulting  liability  or  respon- 
sibility is  limited  to  a  civil  action  for  damages  by  the  indi- 
viduals who  might  be  prejudiced  thereby.  Irreparable  injury 
not  to  be  compensated  by  money  would  make  such  a  limited 
remedy  totally  inadequate  to  meet  the  requirements  of  the 
situation.  Such  a  contention  ignores  totally  the  consideration 
of  the  question  as  affecting  the  public  morals  and  public  inter- 
ests. 

Relators,  themselves,  in  their  brief,  admit  the  incorrectness 
of  the  broad  proposition  advanced,  for  they  say:  *'That  a  con- 
tempt may  be  committed  by  publication,  notwithstanding  the 
guaranteed  ^  freedom  *  of  the  press  is  conceded,  but  there 
must  be  somewhere  a  limit  to  the  power  of  the  courts  in  that 
regard,  and  as  the  limit  must  be  found  by  determining  the 
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scope  And  Bigtiificance  of  the  constitutional  provision,  it  can- 
not be  an  arbitrarj  one,  resting  solely  on  the  discretion  of  the 
particuhir  judge  in  each  case.  There  is  a  rule  of  limitation 
to  be  deduced;  it  is  the  function,  the  duty,  the  high  privilege 
of  the  court  of  last  resort  to  find  and  esUiblish  it." 

This  statement  is  an  abandonment  of  the  claim  that  all 
publications  of  judicial  proceedings  in  newspapers  are  privi- 
leged, viewed  from  the  standpoint  of  '*  contempt  proceedings," 
and  the  substitution  in  lieu  thereof  of  the  contention  that 
some  publications  are  so  privileged.  If  some  be  not  so  pro* 
tected,  it  necessarily  follows  that  when  a  particular  article  is 
charged  as  being  of  the  latter  kind  the  court  to  ^*^^  which 
such  a  question  is  submitted  must  examine  and  determine 
the  character  of  the  publication. 

Such  an  examination  would  often  carry  with  it  the  investi- 
gation of  and  application  of  facts  to  the  particular  case,  and 
a  denial  of  the  correctness  of  the  conclusions  reached  in  the 
matter  by  the  judge  would  not  extend  to  a  denial  of  the 
power  to  determine;  this  power  would  be  admitted,  the  proper 
exercise  of  the  power  would  be  alone  at  issue. 

The  third  and  fourth  contentions  of  the  relators  may  be 
considered  together.  They  claim  that  in  this  particular  case 
the  article  published  in  the  Times- Democrat  which  gave  rise  to 
these  proceedings  was  not  such  an  article  as  could  be  made 
the  basis  for  a  contempt  of  court,  and  that  this  being  the  case 
this  court  in  the  exercise  of  its  supervisory  powers  can  review 
the  judgment  of  the  district  court  pronouncing  otherwise — 
that  it  can  and  should  set  aside  that  judgment  as  being  null 
and  void. 

That  this  court  under  some  circumstances  has  the  authority 
under  its  supervisory  powers  to  review  and  annul,  under 
writs  of  prohibition  and  certiorari^  the  action  of  a  district 
court  in  ordering  the  imprisonment  of  the  publishers  of  a 
newspaper  on  a  charge  of  contempt  of  his  court  is  undoubted. 
The  case  of  the  State  v.  Judge,  34  La.  Ann.  741,  was  of  that 
character,  but  it  was  one  differing  radically  from  that  before 
us.  The  question  of  the  freedom  and  liberty  of  the  press  was 
there  presented,  but  under  an  entirely  different  state  of  facts. 
The  syllabus  of  the  case  concisely  states  the  points  raised  and 
determined  as  follows: 

'*  By  our  bill  of  rights  the  •  press '  is  free  from  all  censorship 
of  what  shall  be  published  and  entirely  exempt  from  control 
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in  advance  as  to  what  shall  appear  in  print  Courts  in  this 
state  are  therefore  absolutely  without  authority  to  control  in 
advance  or  to  restrain  by  injunction  the  liberty  enjoyed  by 
the  '  press '  to  publish  even  wliat  may  be  of  a  libelous  nature, 
the  party  injured  having  his  remedy  after  the  publication. 

'^The  court  having  no  power  to  grant  snch  an  injunction  it 
was  an  absolute  nullity,  and  the  condemnation  for  contempt 
falls  with  the  injunction  the  moment  such  nullity  has  been 
pronounced  by  this  court,  which  has  supervision  in  cases  like 
the  one  at  bar.'' 

The  doctrine  there  stated  was  unquestionably  correct,  but 
the  court  was  very  careful  to  say  in  the  body  of  its  decision: 
"  We  are  to  **•*  construe  and  give  effect  to  our  provision 
precisely  as  if  it  declared,  in  the  language  of  the  constitution 
of  Minnesota,  *  the  liberty  of  the  press  shall  forever  remain 
inviolate,  and  all  persons  may  freely  speak,  write,  and  publish 
their  sentiments  ;^n  all  subjects,  being  responsible  for  the  abuse 
of  such  right' " 

It  was  precisely  the  abuse  of  the  right  which  was  charged 
in  the  present  case  against  the  defendants. 

When  that  charge  was  made,  the  article  complained  of  was 
presented  to  the  court  as  a  piece  of  evidence  in  the  case  in 
connection  with  testimony  adduced,  and  upon  the  evidence 
as  a  whole  the  court  adjudged  relators  guilty.  As  the  subject 
matter  before  the  court  was  within  its  jurisdiction,  as  some 
publications  were  liable  to  be  adjudged  an  abuse  of  the  liberty 
of  the  press  and  some  not — as  the  conclusions  to  be  reached 
in  the  case  were  dependent  upon  the  evidence  to  be  submitted, 
and  the  case  was  so  decided,  this  court  is  not  to  go  behind 
the  judgn;ent  and  inquire  into  its  correctness  on  that  evi- 
dence. 

Relators,  in  their  brief,  say  of  their  exceptions:  "It  is  a 
plea  to  the  jurisdiction  and  in  exception  of  'no  cause'  of 
action." 

The  jurisdictional  point  was  not  well  taken,  and  the  ruling 
upon  the  exception  of  '*no  cause  of  action"  is  not  reviewable 
in  this  proceeding:  State  v.  Fouy-net,  45  La.  Ann.  948;  State  v. 
Judgtf  40  La.  Ann.  434;  State  v.  Judge,  35  La.  Ann.  1197; 
State  V.  Houston,  85  La.  Ann.  1194. 

For  the  reasons  hereiij  assigned,  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the  provisional  writs  issued 
herein  be  set  aside  and  relator's  demand  and  application  be 
rejected  and  disuiissed  at  their  costs. 
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Mr.  Jastice  Pablangk  takes  no  part 
Rehearing  refused.  ....^ 

C0!1TnCFT— JmUBDICnOH  OF  CorRTS  TO  PuitlBH  fOR. — Covrli  hftT*  tfct 

inherent  power,  in  the  aheence  of  oonvtitntiooal  limitation  upon  their  pow* 
•re,  to  paniah  aa  a  contempt  any  aot^  whether  oommitted  in  or  o«t  of  tiieir 
preaenoe,  which  tenda  to  impair,  embarraaa,  or  obatmot  them  in  the  die> 
oharge  of  their  datiea:  In  n  Skorirldgt^  99  CaL  526;  Zl  Am.  8L  Bepw  79^ 
and  note. 

CoNTBMPT.^PiTBLiOATioif  Of  JuoioiAL  PsoosBDntos!  Set  the  extended 
note  to  StttU  V.  OallMoay^  98  Am.  Dea  419.  Alao  the  OMe  of  /«  n  SkoH- 
ridge.  99  Gal.  62S;  87  Am.  Si.  Rep.  7a 

OoifTicMrr.— PtooBBDiiros  in  Whitrbk  RsmwABLBt  See  the 
note  to  Mmmn  ▼.  Pwpk.  222  Aok  Si.  Rep.  417-4M. 
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or 
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Mbboantilb  National  Bank  v.  Parsons. 

(M  MimrHOTA,  56.] 

TEvm — Dmasm  to  Onb  "AsTaumB"  Without  KAMiNa  Objbctofthb 
Trust. — While  the  fact  that  a  gnntee  in  a  deed  is  described  m 
**  trustee"  gi^es  no  notice  of  the  name  of  the  beneficiary  or  of  the  char* 
aeter  of  the  trust,  yet  it  imposes  the  daty  of  inquiry  as  to  its  obaraeter 
and  limitations  npon  a  pitrty  who  takes  title  under  the  deed;  but  all 
that  is  required  of  him  is  goo<l  faith  and  reasonable  oare  in  following  up 
the  inquiry  which  the  notice  given  him  suggests. 

KoTicB — DuTT  TO  Inqctibb. — Whatever  is  sufficient  to  pat  a  person  of 
ordinary  prudence  npon  inquiry  is  constructive  notice  of  wwj  thing  to 
whioh  that  inquiry  would  persumably  have  led. 

Cobforations^Khowlbdob  of  Stookholdbb  A5  NoncB  TO.— To  render 
the  knowledge  of  individual  corporators  the  knowledge  of  the  corpora* 
tifOn  it  most  be  the  knowledge  of  all  the  corporators. 

Action  to  foreclose  a  mortgage.  Some  time  after  October  20, 
1890,  and  before  January  17,  1891,  the  plaintifif  bank  loaned 
the  defendant,  the  Lake  Erie  Tobacco  Company,  seventeen 
thousand  five  hundred  dollars,  and  took  six  notes  therefor, 
indorsed  by  the  defendant  Parsons.  On  maturity  such  notes 
were  presented  for  payment,  but  not  paid,  and  were  then  pro- 
tested and  notice  given  to  Parsons.  Plaintiff  claimed  as 
security  the  Beard  block  in  Minneapolis  for  the  payment  of 
the  notes,  and  brought  action  of  foreclosure,  to  obtain  a  sale 
and  have  the  proceeds  applied  in  payment  of  the  debt. 
Another  defendant,  the  South  Market  Company,  appeared  in 
the  action  claiming  to  own  the  Beard  block,  and  denied  that 
plaintiiT  had  any  mortgage  thereon.  On  the  trial,  judgment 
was  rendered  against  plaintiff  and  in  favor  of  the  South  Mar- 
ket Company.     PiaihlifTs  motion  for  a  new  trial  was  deni  d, 


800  Mercantils  Nat.  Bank  v.  PARflONs.  [Minn. 

and  it  appealed.  On  July  19,  1888,  the  Cleveland  Farming 
Company  had  a  capital  stock  of  two  hundred  and  fifty  tbou- 
aand  dollars,  divided  into  shares  of  one  hundred  dollars  each. 
Two  hundred  of  these  shares  were  owned  by  undisclosed 
parties.  Tlie  balance  was  owned  by  defendants  H.  P.  Crowell, 
T.  P.  Handy,  and  J.  B.  Parsons,  in  equal  proportions.  On 
that  day  the  Cleveland  Farming  Company  exchanged  with 
one  Fletcher  a  farm  in  Dakota  for  the  Beard  block.  By  coo* 
sent  of  the  Cleveland  Farming  Company  the  title  to  the 
Beard  block  was  conveyed  to  the  defendant  ^^Crowell, 
trustee.''  This  conveyance  did  not  disclose  the  trust  nor 
the  beneficiary,  but  it  was  in  fact  intended  to  be  in  trust  for 
the  farming  company.  September  18,  1888,  Crowell  and  wife 
executed  a  declaration  of  trust,  stating  that  this  Beard  block, 
standing  in  his  name  as  trustee,  was  owned  by  said  Handy, 
Parsons,  and  himself  in  equal  parts,  each  owning  one-third; 
and  that  he  would  on  demand  convev  to  each  a  third  interest 
therein.  This  instrument  was  not  recorded.  December  14, 
1888,  Pursons  showed  this  instrument  to  the  plaintiff  and 
gave  it  a  deed  to  his  interest  in  the  property  as  security  for 
his  indehtcdness  and  that  of  the  Lake  Erie  Tobacco  Company. 
Crowell  acknowledged  notice  of  this  deed  upon  its  face,  and 
agreed  to  be  governed  accordingly.  This  deed  was  recorded 
December  19,  1888.  On  December  5,  1890,  Crowell,  with  the 
consent  of  the  Cleveland  Farming  Company,  conveyed  the 
entire  property  to  the  South  Market  Company,  subject  to  two 
mortgages  for  seventy-five  thousand  dollars,  which  said  com- 
pany agreed  to  pay  said  company,  whose  capital  stock 
amounted  to  five  himdred  thousand  dollars,  gave  to  Crowell, 
Parsons,  and  Handy  two  hundred  thousand  dollars  thereof 
for  the  Beard  block  property,  subject  to  sucli  mortgages.  The 
South  Market  Company  had  notice,  before  its  purchase,  that 
Crowell  held  the  title  to  the  property  as  trustee  for  the  farm- 
ing (Om  >any,  and  procured  the  consent  of  the  officers  of  the 
latter  corporation  to  the  sale.  The  South  Market  Company 
bad  no  notice  of  plaintifiTs  claim  until  November,  1801. 

Munn^  Boyesen^  and  ThygeBen^  and  /.  M,  Oilman^  for  the  ap» 
pell  ant. 

Benton,  Roberts^  nnd  Brown^  Frank  Healy^  and  A.  T,  Brewer^ 
for  the  respondents. 

•*  Mitchell,  J.     While  some  of  the  findings  of  fact  and 
conclusions  of  law  of  the  trial  court  are  piui>ubly  erroueuua^ 
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yet,  in  view  of  other  facts  found,  these  are  not  material,  for, 
in  our  judgment,  the  whole  case  comes  down  to  the  single 
question  whether  the  South  Market  Company  was  a  purchaser 
in  good  faith,  for  value,  without  notice  of  plaintiff's  mortgage. 

The  deed  of  the  property  from  Fletcher  haying  been  taken 
in  the  name  of  Crowell,  with  the  knowledge  and  consent  of 
the  Cleveland  Farming  Company,  no  enforceable  trust  in  its 
favor  resulted  from  the  fact  that  it  paid  the  consideration: 
Gen.  Stato.  1878,  c.  43,  sec.  7. 

It  may  be  that  the  property  would  have  been  charged  with 
a  constructive  trust  in  favor  of  the  creditors  of  the  company, 
but  *'  that  is  a  question  between  them  and  Crowell,  which  is 
not  involved  in  this  suit. 

The  fact  that  Crowell  was  designated  ''trustee**  in  the 
deed,  without  naming  the  beneficiary,  or  stating  the  nature 
of  the  trust,  was,  of  course,  insufficient  to  create  any  trust; 
and  it  can  hardly  be  necessary  to  suggest  that  a  trust  could 
not  be  ingrafted  on  to  this  conveyance  by  parol  evidence: 
Gen.  Stats.  1878,  o.  41,  sec.  10. 

Hence  the  testimony  of  Crowell  that  he  held  the  land  in 
trust  for  the  farming  company  was  incompetent,  and,  even  if 
admitted  without  objection,  proved  nothing. 

Hence,  under  the  deed  from  Fletcher,  Crowell  was,  as 
against  the  farming  company,  the  absolute  owner  of  the 
property.  But  we  fail  to  see  why  his  subsequent  declaration 
of  trust  in  favor  of  Parsons  and  Handy  was  not  valid,  and 
did  not  establish  an  enforceable  trust  as  against  him  or  any 
one  purchasing  from  him  with  notice  of  it.  It  is  not  impor- 
tant whether  Crowell  received  any  consideration  for  this 
declaration  of  trust  He  had  a  right  to  give  away  his  prop- 
erty if  he  saw  fit.  If  he  received  no  consideration,  then  it 
stood  as  an  executed  gift,  and,  as  it  seems  to  us,  the  trust 
became  a  mere  passive  one,  which  vested  in  Parsons  and 
Handy  each  the  legal  title  to  one  undivided  third  of  the 
property. 

But  whether  they  took  a  legal  or  only  an  equitable  title  is 
immaterial,  for  an  equitable  interest  is  mortgageable  equally 
with  a  legal  one.  Nor  is  it  at  all  material  that  plaintiff  did 
not  know  of  this  declaration  of  trust  when  it  took  its  mort- 
gate  from  Parsons.  If  it  took  the  mortgage  without  examin- 
ing the  title  the  mortgage  nevertheless  covered  whatever 
interest  Parsons  in  fact  had  in  the  premises.  Hence  plain- 
tiff's  mortgage  from  Parsons  was  valid  as  between  the  parties, 
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and  will  take  priority  over  the  subsequent  conveyance  from 
Parsons  to  the  market  company,  unless  the  latter  is  protected 
as  a  purchaser  in  good  faith  for  value  whose  conveyance  was 
first  recorded.  The  record  of  the  mortgage  from  Parsons  to 
plaintiff,  without  the  record  of  the  declaration  of  trust  by 
Growell  in  favor  of  Parsons,  would  not  be  constructive  notice 
to  any  subsequent  purchaser  from  Growell,  because  not  in  the 
chain  of  title;  and,  as  this  declaration  of  trust  was  not 
recorded,  the  case  comes  down  to  the  question  whether  the 
ftict  that  Growell  was,  in  the  deed  from  Fletcher,  described 
as  *'  trustee,"  was  sufficient  to  put  *'  the  market  company  on 
inquiry,  and,  if  so,  whether  the  investigation  it  made  and 
the  information  it  received  was  such  as  a  reasonably  prudent 
man  would  have  acted  en  without  furtiier  inquiry.  It  is  a 
familiar  doctrine  that  a  purchaser  is  chargeable  with  notice 
of  facts  recited  in  deeds  under  or  through  which  he  takes 
title;  and  while  tlie  word  ''  trustee"  in  a  deed  gives  no  notice 
of  the  name  of  the  beneficiary,  or  of  the  character  of  the 
trust,  yet  it  does  give  notice  of  a  trust  of  some  description, 
which  imposes  the  duty  of  inquiry  as  to  its  character  and 
limitations;  and  whatever  is  sufficient  to  put  a  person  of 
ordinary  prudence  upon  inquiry  is  constructive  notice  of 
every  thing  to  which  that  inquiry  would  presumably  have  led* 

But  the  court  finds  that  the  market  company,  before  and 
at  the  time  of  the  conveyance  to  it  by  Growell,  was  informed 
by  Growell  that  the  farming  company  had  paid  the  entire 
consideration  for  the  property  so  conveyed  to  him,  and  that 
he  then  held  the  title  thereto  in  trust  for  the  use  and  benefit 
of  the  company,  and  that  he  was  disposing  of  the  property 
for  the  purpose  of  closing  up  its  business;  that  in  reliance 
upon  such  notice,  and  believing  the  fact  to  be  that  the  farm- 
ing company  was  desirous  of  disposing  of  the  property  by  and 
through  Growell,  then  holding  the  title  thereto  for  such  pur* 
poses,  the  market  company  purchased  and  paid  for  the  prop* 
erty.  We  have  carefully  examined  the  evidence,  and  are 
fully  satisfied  that  it  abundantly  justified  these  findings.  In 
fact,  the  testimony  of  Growell  and  of  Benton  (who,  as  its 
president,  transacted  the  business  in  behalf  of  the  market 
company)  to  that  effect  stands  uncontradicted. 

The  facts  thus  found  constituted  due  diligence  in  following 
Dp  the  inquiry  suggested  by  the  word  ^'  trustee"  in  th<d  deed» 
and  the  information  received  was,  under  the  circumstances^ 
such  as  to  render  it  unnecessary,  in  the  exercise  of  reason- 
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able  care,  to  make  further  inquiries  as  to  the  possible  rights 
of  any  one,  at  least  other  than  of  the  fariuiiig  company. 

As  the  deed  gave  no  indication  as  to  wlio  the  posbible  bene* 
ficiary  was,  the  only  persons  of  whom  inquiry  could  or  would 
naturally  be  made  were  the  grantor  and  the  grantee.  If 
Fletcher,  the  grantor,  had  been  inquired  of,  presumably  the 
market  cpinpany  woul^  have  been  informed,  as  the  facts 
were,  that  the  consideration  was  pard  ^^  by  the  farming 
company,  and  at  ita  direction  the  deed  made  to  Crowell. 
There  is  nothing,  however,  to  suggest  that  Fletcher  knew  of 
the  subsequent  declaration  of  trust  by  Crowell  in  favor  of 
Parsons  and  Handy.  The  other  person  of  whom  inquiry 
could  be  made  was  Crowell,  who  made  a  statlBment  of  the 
situation,  which,  especially,  in  view  of  the  fact  that  the  farm« 
ing  company  had  paid  the  consideration  for  the  property,  wns 
reasonable  and  natural,  and  one  upon  which  a  prudent  man 
would  have  been  justified  in  acting  without  inquiry  whether 
possibly  some  one  other  than  the  farming  company  might 
not  be  the  beneficiary.  Under  the  circumstances,  the  con- 
clusion at  which  any  one  would  naturally  liave  arrived  would 
have  been  that,  for  convenience,  the  title  had  been  put  ir 
Crowell,  in  trust  (perhaps  not  enforceable,  because  not  ii. 
writing)  for  the  farming  company,  which  paid  the  considera« 
tion;  and  it  can  make  no  difference  whether  the  information 
was  given  by  Crowell  in  response  to  inquiry,  or  volunteered 
to  induce  the  market  company  to  make  the  purchase.  And 
while  it  is  true  that  the  possibility  that  a  false  or  inconi* 
patent  answer  may  be  given,  is  no  excuse  for  not  making 
inquiry,  yet  a  false  answer  or  a  reasonable  answer  given  to 
an  inquiry  made  may  dispense  witli  the  necessity  of  further 
inquiry.  All  that  is  required  of  a  party  who  is  put  upon 
inquiry  is  good  faith  and  reasonable  care  in  foUowitig  up 
the  inquiry  which  the  notice  given  him  suggests.  As  the  in- 
formation given  by  Crowell  suggested  an  interest  in  the  prop- 
erty on  the  part  of  the  farming  company,  it  is  quite  possiiile,. 
bad  there  existed  an  enforceable  trust  in  favor  of  that  com- 
pany, and  its  limitations  and  restrictions  had  been  such  thnt 
Crowell  had  no  power  to  convey,  that,  as  to  the  farming  com- 
pany, the  market  company  would  have  been  chargeable  with 
notice  of  these  facts,  of  wl)ich  presumably  the  latter  would 
have  been  informed  upon  further  inquiry  of  the  former.  But 
there  waa  nothing  in  the  information  received  of  Crowell  that 
would  have  suggested  to  any  man  of  ordinary  prudence  that 
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Parsons  or  Handy  individuallj  had  any  interest  in  the  land, 
especially  as  tiiey  themselves  were  promoting  and  negotiating 
for  this  very  conveyance  by  Crowell  to  the  market  company. 
The  court  also  finds  that  the  market  company  never  had  any 
knowledge  or  information  of  any  character  of  the  existence 
of  this  declaration  of  trust  until  November,  1891 — nearly  a 
year  after  its  deed  from  Crowell  was  executed  and  recorded. 

**  As  applied  to  Benton,  its  president,  who  transacted  the 
business  in  its  behalf,  this  finding  is  unquestionably  justified 
by  the  evidence.  Counsel  for  plaintiff  claims  that  Benton 
was  chargeable  with  actual  notice,  because  this  declaration 
of  trust  and  the  mortgage  from  Parsons  to  plaintiff  were  con- 
tained in  an  abstract  of  title  of  the  property  which  he  had 
procured,  and  which  he  did  not,  but  ought  to  have,  examined. 
We  do  not  see  that  one  who  obtains  an  abstract  of  title,  and 
then  buys,  without  examining  it,  is  in  any  worbo  position 
than  one  who  buys  without  obtaining  an  abstract  at  all.  But 
we  do  not  understand  the  evidence  as  counsel  seems  to.  We 
understand  Benton's  testimony  to  refer  to  the  abstract  brought 
down  to  the  date  of  the  conveyance  by  Fletcher,  and  not  to 
the  one  brought  down  to  the  fall  of  1891,  after  he  learned  of 
the  claim  of  the  plaintiff.  Moreover,  the  declaration  of  trust 
could  not  have  been  on  any  abstract  at  the  time  of  the  con- 
veyance  to  the  market  company,  for  it  was  not  on  record. 

It  is  also  claimed  that  the  market  company  is  chargeable 
with  notice  of  plaintiff's  rights,  because  Crowell,  Handy,  and 
Parsons  had  actual  knowledge  of  them,  and  that  as  they  were 
corporators  of  the  market  company,  their  knowledge  was  its 
knowledge.  Had  these  three  constituted  all  the  corporators 
of  this  company,  there  might  have  been  some  thing  in  this 
point,  and  that  is  as  far  as  any  authority  cited  by  plaintiff 
goes.  But  in  this  case  there  were  other  corporators,  who  were 
taking  and  paying  for  stock  in  the  corporation,  who  had  no 
such  notice.  Generally,  and  for  most  purposes,  a  corporation 
is  a  legal  entity  distinct  from  the  body  of  its  stockholders; 
and,  in  any  event,  to  render  the  knowledge  of  the  individual 
corporators  the  knowledge  of  the  corporation  it  must  be  the 
knowledge  of  all  the  corporators. 

The  suggestion  that  the  market  company  was  not  a  pur- 
chaser for  a  valuable  consideration  is  without  merit.  The 
issuing  of  paid-up  stock  of  the  corporation  in  payment  of  the 
property  of  itself  constituted  a  valuable  consideration. 

Order  affirmed. 
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TRasTS-^NoncB  or— Th«  addition  of  the  word  "trnstae*  to  tlio  name  of 
a  person  is  notice  of  a  tnitt,  and  calU  for  inqniry  and  examination:  Marhuty 
▼.  MhUn,  72  Md.  206;  20  Am.  St.  Rep.  467,  and  note. 

Corporations.— KifOWLSDOB  of  Onb  Stookholdbr  ie  not  notioe  to  the 
■xxopany  nnleae  oommnnicated  to  the  board  of  directors:  Wiimm  v.  MeOul" 
iovijk,  23  Pa.  SU  440;  62  Am.  Dee.  347.  8e^  alao,  the  extended  oote  to 
£ank  T.  Whitehead,  86  Am.  Dec.  199. 

NoncB— PuTTiHO  ox  Inquiry. — One  ii  chargeable  with  aetnal  notice  of 
laete  if  he  hae  knowledge  of  raoh  facte  ae  would  lead  a  pmdent  man  to 
make  further  inquiriee,  and  if  such  inquiries,  if  pursued  with  ordinary  dili- 
genoe^  would  have  given  him  knowledge  of  the  facts  with  notioe  of  which  he 
im  sought  to  be  charged:  Knapp  t.  BaiU^,  79  Me.  195;  1  Am.  St  Bep.  295; 
FreMno  Canal  Co.  ▼.  RoweU,  80  CaL  114;  13  Am.  St.  Rep.  112;  Rabinaon  ▼. 
Crenshaw,  84  Va.  848;  Tucker  ▼.  CoMtabU,  16  Or.  407;  Wood  r.  Rayhm-n,  18 
Or.  S;  SUtyton  T.  SingleUm,  72  Tex.  210;  Hoy  ▼.  BramhiU,  19  K.  J.  £q.  663; 
97  Am.  Dec  687,  and  note;  Hood  t.  Fahuedock,  I  Pa.  St.  470;  44  Am.  Dec 
147,  and  note;  Booth  ▼.  Barnmm,  9  Conn.  286;  23  Am.  Dec  SS9;  Lodgs  v. 
Simomton,  2  Pen.  4  W.  439;  23  Am.  Dec  86,  and  extended  note  See,  alsc^ 
the  extended  note  to  State  ▼.  Mamm,  34  Am.  St  Repw  899»  and  the  note  le 
Montgomery  t.  Keppei^  7  An.  St  Rep.  129L 


StATB   V.    KiNMOBB. 

(M  MnmnoTA,  itt] 

JvBnDicnmr— IwsuiFiGniior  of  Pxtitiom.— The  probale  eeorl  eaanot 
acquire  jurisdiction  to  proceed  against  a  child  or  its  natural  or  legal 
guardian  for  the  purpoee  of  committing  it  to  the  state  public  eehool 
when  the  petition  or  application  upon  which  the  proceeding  reete  is 
wholly  inadequate  and  insufficient 

HaiiRAB  CoRPUft— Attack  on  JvRisDionoM  st.— The  Jurisdictiou.ef  the 
tribunal  whoee  judgment  is  inroWed  over  the  person  detained  and  the 
subject  matter  may  be  inquired  into  at  all  times  on  habeae  corpiM, 
though  mere  irregularity,  informality,  or  error  cannot  be 

Habbas  CoRFirs— Jcribdiotion. —To  bar  an  application  hy  haheae  eorpme  tm 
dtsohargs  from  arrest,  by  virtue  of  a  judgment  or  decree  or  exeosiion 
thereon,  the  court  ia  which  the  judgment  or  decree  wae  giFen  must 
hare  had  jurisdiction  to  render  such  judgment 

Habbab  Corfcs — What  mat  bb  Inquirbd  nrro  bt.— The  writ  of  habeas 
corpus  cannot  hare  the  force  and  operation  of  a  writ  of  error  or  eerlionirl 
or  appeal,  nor  is  it  designed  ae  a  substitute  for  either.  It  does  sot  deal 
with  errors  or  irregularities  which  render  a  proceeding  Totdable  only, 
hut  with  thoee  radical  defects  which  render  it  abeolutely  Foid. 

Wheeloek  and  Sperry^  for  the  appellants. 

(7.  W.  Main  and  O.  IV,  SomerviUe,  for  the  respondent. 

^"^  Collins,  J.  This  is  a  httheoi  corpui  proceeding, 
brought  before  us  on  appeal  by  respondent  from  a  judgment 
entered  in  diRtrict  ^'*  court  awarding  the  custody  of  the 
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child  in  question  to  the  relator,  its  father.    Prom  tlie  return 
made  to  the  writ  of  habecLS  corpus^  and  from  the  record  of  the 
proceedings  had  in  the  court  below,  it  api>eurs  tliut  in  the  year 
1892  the  child  had  been  received  into  the  state  public  school 
at  Owatonna  in  accordance  with  the  provisions  of  Laws  1885, 
chapter  146,  as  amended  hy  Laws  1889,  chapter  1G7,  and  had 
then  been  transferred  to  respondent's  family,  as  authorized 
by  section  13  of  said  chapter  146.     It  is  disclosed  that  the 
steps  which  led  to  tlie  placing  of  the  child  in  the  public 
school  were  initiated  by  the  filing  with  the  probate  judge  of 
Lyon  county  of  an  application  or  petition  signed  by  two  of 
the  commissioners  of  said  county,  in  which  tliey  stated  tliat 
''Jessie  Rea,  a  female  child  between  two  and  fourteen  years 
of  age,  a  resident  of  said  county,  is,  in  their  opinion,  a  child 
belonging  to  one  of  the  classes  enumerated  by  the  statutes  of 
the  state  of  Minnesota  as  admissible  to  the  state  public  school, 
and  is  sound  in  bodv  and  in  mind,  and  is  entitled  to  adniis- 
sion  into  said  state  public  school;  and  we  do  request  an  exam- 
ination of  said  child  by  said  court  as  to  such  alleged  condition^ 
and  should  said  child  be  found  by  said  court  to  belong  to 
one  of  the  classes  enumerated  by  the  statutes  as  admissible 
to  said  state  public  school,  that  an  order  be  made  declaring 
said  child  to  be  in  said  alleged  condition,  and  that  she  be 
sent  to  and  admitted  into  the  state  public  school,  according 
to  law.''     Attached  to  this  was  the  written  consent  of  the 
motlier  of  the  child  that  the  application  or  petition  k>e  granted. 
We  have  quoted  this  document  in  full,  that  it  might  be  readily 
seen  how  defective  it  was  in  the  essential  things  required  to  be 
stated  under  the  provisions  of  Laws  lds9,  chapter  167,  section 
11.    Evidently  the  statute  contemplates  that  the  commis- 
sioners shall  state  that  the  child  named  by  them  is  dependent 
upon  the  public  for  support,  or  that  it  is  in  a  state  of  habitual 
vagrancy  or  mendicity,  or  that  it  is  ill  treated,  and  in  fieril 
of  life,  health,  or  morality,  by  continued  cruel  personal  injury, 
or  by  the  habitual  intemperance  or  grave  misconduct  of  the 
parents  or  of  the  guardians.    The  application  or  petition  in 
question  is  otherwise  open  to  criticism,  but  we  do  not  hesitate 
to  say  that  when  such  a  document  contains  nothing  more 
specific  in  reference  to  the  situation  or  condition  of  the  child 
named  than  did  the  one  at  bar  it  is  inadequate,  and  insuffi- 
cient upon  which  to  act.     The  probate  court  cannot  thus 
acquire  juriadiction  ^^  to  proceed  against  the  child  or  its 
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natural  or  legal  guardians.     The  defect  is  not  mere  irregu- 
larity or  informality,  but  is  wholly  jurisdiclionnl. 

It  is  argued  that,  as  the  child  was  received  by  the  school 
officials,  and  detained  by  the  respondent  by  virtue  of  tl)e  final 
judgment  of  a  competent  tribunal  having  jurisdiction  of  the 
subject   matter,  the  writ  of  habeas  corpus  is  not  available^ 
because  of  the  provisions  of  the  General  Statutes  of  1878, 
chapter  80,  section  22.     Statutes  simihir  to  our  own,  relating 
to   what  may  be  inquired   into  under  this  writ,  have  often 
been  construed  by  the  courts.     The  broad  current  of  numer- 
ous decisions  will   go  to  show  that  the  jurisdiction  of  the 
tribunal  whose  judgment  is  involved  over  the  person  detained 
and  the  subject  matter  may  be  inquired  into  at  all  times,  on 
habeas  corpus,  tliough  mere  infornuility,  error,  and  irregularity 
cannot  be.     To   bar  the   applicant   from  a  discharge   from 
arrest  by  virtue  of  a  judgment  or  decree  or  execution  thereon, 
the  court  in  whicii  the  judgment  or  decree  was  given  must 
have  had  jurisdiction  to  render  such  judgment.     It  matters 
not  what  tlic  general  powers  and  jurisdiction  of  a  court  may 
be.     If  it  act  without  authority  in  the   particular  c^ise,  its 
judgments  and  orders  are  mere  nullities;  not  voidable,  but 
simply  void,  protecting  no  one  acting  under  them,  and  con- 
stituting no  hindrance  to  the  prosecution  of  any  riglit:  State 
▼.•  West,  42  Minn.  147;  Elliott  v.  Peirsol,  1  Pet.  328;  People  v. 
Liseovib,  60  N.  Y.  559;  19  Am.  Rep.  211.     But  the  writ  of 
habeas  corpus  cannot  have  the  force  and  operation  of  a  writ 
of  error  or  certiorari  or  appeal,  nor  is  it  designed  as  a  substi- 
tute for  either.     It  does  not,  like  them,  deal  with  errors  or 
irregularities  wnicb  render  a  proceeding  voidable  only,  but 
with  those  radical  defects  which  render  it  absolutely  void. 
A  distinction  between  a  proceeding  or  judgment  which  is 
void  and  one  that  is  voidable  only,  for  error,  is  recognized  in 
the  cases,  and  must  be  observed:  See  State  v.  Sheriff  of  Henne* 
pin  County,   24   Minn.  87;    In  re   Williams,   89   Minn.  172. 
Nothing,  more  need  be  said  in  order  to  sustain  the  judgment 
appealed  from,  which  is  affirmed. 

Vandebburoh,  J.,  took  no  part  herein. 


Habkas  Oorpos— Attack  on  Jurisdiction  bt. — On  habeas  eorpas  only 
jnriMl'ctioiial  defects  nre  available:  In  re  Oixiham,  74  Wia.  450;  17  Aiiw  BL 
Rep.  174;  Bx  parte  Ah  Mm,  77  Cal.  198;  1 1  Am.  St  Rep.  2G3;  Jn  re  MorrU, 
^  Kan.  28;  7  Am.  St.  R^p.  512;  In  re  Latta,  43  Kan.  533;  Ex  parte  Defftner, 
30  Tex.  A  pp.  566.  Ilaheaa  corpne  may  be  maintained  for  relief  against  ft 
criminal  jadgment  void  for  want  of  Joriadiotions  In  re  ttrmaUck^  8  Wash. 
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•72;  28  Am.  St  Utip,  80,  and  nola.  Sm  the  ezteaded  note  to  MmtUm  t. 
PeopU^  22  Am.  St.  R«p.  422;  CommoinPMitk  t.  Xcdif  »  26  Am.  Dae.  40^  ud 
Ifoni/i  V.  MorriU,  23  Am.  St  Rap.  UQ. 

Habeas  Cortub—What  mat  not  bb  Rbtibwbd  oh.— J7aftM«  wrpm 
will  uofe  li«  to  oonreot  erron  of  trial  court*,  and  caonot  bo  Bubatitated  for 
appeal*  and  writs  of  error:  8x  parU  MUchek  104  Ma  121;  24  Am.  St.  Bep. 
924^  and  note;  /•  rt  Black  62  Kan.  64;  89  Am.  8t  Bap.  331,  mad  notOb 
8oc^  alio,  the  extended  notea  to  Ci^mfmmweaUh  t.  L^ckf,  29  Am.  Deo.  4l0| 
MorrUlv.  MorriU,  23  Am.  81  Bep.  108,  and  the  notes  to  MatpmUSimmt, 
II  Am.  8t  Bm^  2M.  aod  /»  n  JforrM,  7  Am.  8L  Bep.  51A. 


Applbbt  t;.   St.  Paul  City  Railway  Ga 

{M  MnrmMVA,  M,] 

8rBBBT  BAILBOAD8 — NBOLXaBMCX— WrOHOFUL  BxFULSXOH  OF  PabBIWOBB.— 

Thongh  a  street-oar  oondnotor  in  ejecting  a  passenger  from  a  oar  may 
have  done  only  what  was  apparently  hie  duty,  it  doee  not  follow  that 
the  company  is  not  liable,  if  by  ita  previoos  neglect  of  duty  towards 
meh  passenger  it  has  justified  him  in  aasnming  to  continue  his  jonmey 
on  a  oar  from  which  the  conductor,  in  aecordanoe  with  the  regnlatioiis 
ef  the  company,  should  expel  him  for  nonpayment  of  fare. 

^TBBBr  RAiLEOADe-^DuTT  TO  PAaBBVGBBS.  <— It  is  the  duty  of  a  atreet-oar 
company  to  giro  to  its  passengers  such  instructions  or  directions^  ae  to 
its  own  system  or  oouise  of  conduct,  aa  may  be  reaaonably  neoeseaiy  to 
enalde  them  to  pursue  their  jonmey,  and  it  is  liable  in  damages  far  a 
failure  to  perform  this  duty  resulting  in  injury  to  a  passenger. 

flTBBBr  Railboads — WaoKoruL  Szpulsiob  of  Passbnobr.— a  passenger 
'  on  a  street-car  who  has  paid  his  fare  and  received  a  transfer  entitling 
him  to  continue  his  journey  by  the  next  connecting  car  on  another  Una 
-•f  the  same  company,  and  who,  after  he  has  taken  the  conneoting  car 
and  surrendered  his  transfer,  is  prevented  from  completing  his  jonrney 
by  reason  of  the  car  being  token  off  the  line,  is  justified  in  taking  the 
next  passenger  car,  when,  in  the  absence  of  the  conductor,  he  is  informed 
by  the  driver  of  the  car  he  has  token  off  thai  this  is  the  proper  oonrse  to 
pursue,  and  if  such  passenger  ia  ejected  by  the  conductor  of  the  bat 
car  for  want  of  a  transfer  and  refnaal  to  pay  fare,  he  haa  a  j^rimajhm 
right  againat  the  company  to  recover  for  such  expulsion. 

Tkompsan,  Oatei^  and  Tkomp$<mf  and  C.  /•  rAompion,  for 
the  appoUant. 

McOafferty  and  Noyes^  for  the  respondent 

*••  DicKiNSOif,  J.  This  action  is  for  the  recovery  of  dam- 
ages for  the  forcible  expulsion  of  the  plaintiff  from  a  street- 
car of  the  defendant  on  ito  Belby  avenue  cable  line.  At  the 
trial  the  court  dismissed  the  action,  when  the  plaintiff  rested 
his  case.  We  shall  only  have  to  consider  whether  the  evi- 
dence showed  that  the  expulsion  of  the  plaintiff  from  the  car, 
ill  connection  with  the  circumstances  preceding  it,  was  wrong- 
ful, so  that  the  case  should  have  gone  to  the  jury. 
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AtteutioQ  will  be  directed  to  what  may  conveniently  be 
called  two  lines  of  street  railway,  connecting  on  Selby  avenue 
at  a  cross  street  called  Milton  street.  Tiie  westerly  of  these 
lines  is  operated  by  electric  power;  the  easterly,  or  cable  line^ 
by  a  cable*  The  tracks  of  the  two  lines  are  continuous,  but 
the  cars  of  each  line  stop  at  Milton  street;  the  passengers 
changing  cars  at  that  point,  ^^*  which  may  be  considered  as 
the  eastern  end  of  the  electric  line,  and  the  western  end  of 
the  cable  line.  The  cable  line  extends  east  from  Milton 
street,  along  Selby  avenue  and  other  streets,  to  Broadway  in 
the  center  of  the  city.  The  '"power-house,"  so  calied,  where 
is  the  machinery  by  which  the  cable  line  is  operated,  is  some 
seven  or  eight  blocks  east  of  Milton  street.  Here,  also,  cara 
are  housed  and  repaired.  Passengers  going  east  on  the  elec- 
tric line  pay  their  fare  to  the  conductor  on  that  line.  This 
entitles  them  to  transfer  c))ecks,  as  evidence  of  such  pay- 
ment, and  upon  transfer  to  the  cable-cars  such  checks  entitle 
the  passengers  to  continue  their  passage  over  the  cable  line  to 
its  eastern  end,  at  Broadway.  Passengers  are  required,  at  the 
transfer  point,  to  take  '^  the  next  car  departing  on  the  con-^ 
necting  line  upon  which  it  [the  transfer  check]  is  to  be  used.'* 
The  plaintiff  boarded  an  electric  car,  going  east,  his  destina* 
tion  being  a  point  on  the  cable  line  east  of  the  power-house. 
He  paid  his  fare,  and  received  a  transfer  check.  When  the 
oar  arrived  at  the  transfer  place  at  Milton  street  a  cable-car 
was  there,  just  about  to  start,  going  east.  The  plaintiff,  with 
other  passengers,  got  on  it,  and  forthwith  proceeded  eastward. 
The  conductor  took  up  the  transfer  checks.  At  the  power* 
house  the  car  stopped,  and  was  taken  off  the  line,  and  run 
into  the  building;  for  what  reason  or  purpose  does  not 
appear.  It  does  not  appear  that  this  was  a  usual  proceed- 
ing, or  that  the  passengers  were  in  any  manner  notified  that 
the  car  was  not  to  go  over  the  line  to  its  end.  Indeed,  the 
only  inference  which  can  be  drawn  from  the  circumstances^ 
as  presented  by  the  evidence,  is  that  the  plaintiff  was  justi* 
fied  in  assuming  that  the  oar  was  to  go  over  the  line  in  the 
usual  manner.  His  testimony  is  that  he  had  no  intimation 
to  the  contrary.  When  the  plaintiff  saw  that  the  car  was 
being  taken  off  at  the  power-house  the  conductor  had  gone; 
and,  upon  inquiry  addressed  to  the  driver  of  the  car,  the  lat- 
ter told  him  he  would  have  to  take  the  next  car,  which  was 
just  then  approaching  from  the  west  on  the  same  line.  The 
plaintiff  did  so.     The  conductor  on  that  car  demanded  fare 
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from  the  plaintiff,  although  the  latter  explained  the  fact  that 
his  transfer  ticket  had  been  taken  up  by  the  conductor  of  the 
car  that  hud  just  been  taken  off  at  the  power-house.  The 
plaintiff  refusing  to  pay  again,  he  was  then  forcibly  put  off. 

^^^  The  facts  thus  stated  presented  a  case  which  would 
have  justified  a  verdict  for  the  plaintiff.  He  had  paid  the 
proper  fare,  and  was  entitled  to  ride  on  the  cable  line,  to  its 
end.  It  is  to  be  kept  in  mind  that  the  action  is  not  against 
the  conductor,  for  the  expulsion,  nor  does  the  right  of  action 
rest  upon  the  bare  fact  of  the  expulsion.  The  cause  of  action 
set  forth  in  the  complaint  covers  the  whole  transaction 
above  stated;  and  the  inquiry  is  whether,  upon  the  whole 
case,  the  defendant  appears  to  Iiave  neglected  or  violated  its 
duty  towards  the  plaintiff,  to  hid  injury.  If  it  be  said  that, 
since  the  plaintiff  could  present  no  proper  evidence  of  his 
right  to  ride,  it  was  the  duty  of  the  conductor  to  put  him  off, 
it  may  be  answered  that  the  defendant,  and  not  the  plaintiff^ 
may  well  be  deemed  at  fault  for  that  condition  of  things. 
That  is  one  of  the  grounds  upon  which,  in  part,  the  defend- 
ant may  be  held  responsible.  Even  though  the  conductor,  in 
ejecting  the  plaintiff,  may  have  done  only  what  was  appar- 
ently (to  him)  his  duty  it  does  not  follow  that  the  defend- 
ant is  not  responsible  therefor.  It  would  be  responsible  if, 
by  its  previous  neglect  of  duty  towards  the  passenger,  it  had 
justified  him  in  assuming  to  continue  his  journey  on  a  car 
from  which  the  conductor,  in  accordance  with  the  regulations 
of  the  defendant,  should  expel  him  for  nonpayment  of  fare: 
Piiie  V.  St.  Paul  City  Ry,  Co,,  50  Minn.  144;  Murdoch  v.  Boston 
etc.  R.  R.  Co.^  137  Mass.  293;  50  Am.  Rep.  307;  Lake  Erie  etc. 
Ry.  Co.  V.  Fix,  88  Ind.  381;  45  Am.  Rep.  464,  and  cases  cited; 
Kansas  City  etc,  R,  R.  Co,v.  Riley,  68  Miss.  765;  24  Am.  St.  Rep. 
309;  Philadelphia  etc.  Ry.  Co,  v.  Rice,  64  Md.  63;  Chicago  etc. 
R.  R.  Co.  V.  Griffin,  68  111.  499.  And  under  the  circumstances 
the  jury  might  have  reasonably  found  that  the  defendant's 
conduct,  through  its  agents,  had  justified  the  plaintiff  in 
taking  this  car.  The  plaintiff,  we  repeat,  was  entitled  to  be 
carried  over  the  cable  line.  He  might  presume  that  proper 
means,  and  a  proper  system  or  practice,  had  been  provided 
for  such  service.  He  had  done  all  that  was  required  of  him, 
at  least  prior  to  the  time  when  he  left  the  car  taken  off  at  the 
power-house  to  get  on  the  other.  It  is  the  duty  of  the  carrier 
to  give  to  its  passengers  such  instructions  or  direction,  as  to 
its  own  system  or  course  of  conduct,  aa  may  be  reasonably 
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necessary  to  enable  them  to  pursue  their  journey:  Dwinelle 
V.  I^ew  York  Cent.  etc.  R.  R.  Co.^  120  N,  Y.  *»»  117;  17  Am. 
St.   Rep.  611.     When  it  became  apparent  that  the  car  was 
being  taken  off  witliout  previous  notice,  the  passengers  had  a 
right  to  expect  informatipn  from  some  one  as  to  how  they 
were  to  proceed  on  the  journey.     The  conductor  seems  to 
have  then  disappeared,  and  when  they  were  informed  by  the 
card  river  that  they  sliould  take  the  next  car  they  were  justi- 
fied in  acting  on  that  information.     We  do  not  decide  whether 
they  might  not  have  done  this  without  such  direction.    They 
are  not  presumed  to  have  known  that  passengers  from  cars 
thue  taken  off  were  not  allowed  to  resume  the  journey  by  the 
next  passing  car.    It  was  the  duty  of  the  defendant  to  make 
dome  provision  for  them,  and  not  only  was  this  the  course 
fnoBt  naturally  to  be  expected,  but  there  seems  to  have  been 
no  other  way  provided,  and  the  only  way  in  which  the  plaintiff 
could  avail  himself  of  his  right  to  be  carried  was  to  take  the 
passing  car,  as  he  did  do.     The  case  is  distinguishable  from 
those  where  one  enters  a  carriage,  knowing  that  he  is  without 
such  evidence  of  his  right  of  passage  as  the  reasonable  regu- 
lations of  the  carrier  require.     In  brief,  it  might  have  been 
found  by  the  jury  that  the  plaintiff  was  prevented  from  the 
enjoyment  of  his  right  to  be  carried,  and  was  subjected  to 
expulsion  from  the  car,  not  by  reason  of  any  fault  on  his  part, 
but  by  the  fault  of  the  defendant;  and  in  such  a  case  there 
would  be  a  right  of  recovery.    We  are  aware  that  our  deci- 
sion is  not  in  apparent  harmony  with  all  of  the  authorities. 
Perhaps  the  seeming  conflict  of  authority  has  resulted  either 
from  differences  in  the  cases  presented  or  in  the  different 
views  taken  as  to  the  real  causes  of  action  relied  on.    A  dis- 
tinction is  to  be  observed  between  cases  where  courts,  whether 
justified  by  the  pleadings  or  not,  have  regarded  the  right  of 
action  as  resting  upon  the  bare  fact  of  expulsion  by  a  con- 
ductor or  agent  whose  duty  (to  the  carrier)  required  him  to 
expel  the  passenger,  and  cases  like  this,  where,  as  we  consider, 
the  cause  of  action  is  the  conduct  or  neglect  of  the  defend- 
ant, which  results  in,  and  also  includes,  the  expulsion.     It 
follows  that  the  court  erred  in  dismissing '  the  case.     The 
plaintiff  showed  a  right  of  action.    We  do  not  consider  what 
the  measure  of  his  recovery  may  have  been,  for  that  is  not 
here  involved. 
Order  reversed. 
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RATLitOABfl— Expulsion  ov  Passvvovrs. — ^Where  a  conductor  under  a 
mistake  of  facta  or  of  jndgmeat  wrongfully  ejects  a  passenger  from  a  traia 
the  railroad  company  is  liable:  Higgina  v.  Wata-vUtt  etc  /?.  R,  Co.,  46  N.  Y. 
23;  7  Am.  Rep.  293;  Maples  v.  Neto  York  etc.  R,  R.  Co.,  38  Couu.  557;  9  Am. 
liep.  434;  Lake  Eiie  etc.  Ry,  Co,  r.  Fix,  88  lad.  381;  45  Am.  Rep.  4(i4;  Jdur* 
dock  V.  i^oseoR  etc  R,  R.  Co.,  137  Mass.  293j  50  Am.  Rep.  307;  Van  Dttsan  ▼. 
Orand  Trunk  Ry,  Cc,  97  Mich.  439;  37  Am.  St.  Rep.  354,  and  note;  McKagt 
V.  Oftio  River  R,  R.  Cc,  34  W.  Va.  65;  26  Am.  St.  Rep.  913.  and  note. 
See  the  extended  note  to  Comnvmwealth  v*.  Power^  41  Am.  Dec  476. 

Railroads — Fassenobk's  Right  to  Information. — A  passenger  is  enti* 
tied  to  all  information  requitite  to  enable  him  to  pursue  his  journey  with 
safety  and  dispatch.  His  duty  is  to  make  all  necessary  inquiries,  and  tbe 
eorresponding  duty  of  the  carrier  is  to  give  the  information  desired:  Ihm* 
neOt  T.  New  York  etc  R.  R.  Co.,  120  N.  Y.  117;  17  Am.  St.  Rep.  611,  And 
note. 


Harris  v.  Johnston. 

[54  MINNXSOTA,  177.] 

AoKHor — Bxtxht  of  Authority. — A  formal  instrument  conferring  anthor* 
ity  upon  an  agent  is  strictly  construed,  and  can  be  held  to  include  only 
the  powers  expressly  given,  and  such  others  as  are  necessary  and  eaaea* 
tial  to  carry  into  effect  those  which  are  expressed. 

AoBHOT^PowBit  to  Bind  PRINCIPAL  JoiNTLT  WITH  Othbrs. — ^Thc  author- 
ity vested  in  an  agent  to  bind  his  principal  by  a  negotiable  instrument^ 
unless  otherwise  expressed,  is  authority  to  bind  him  separately^  and 
not  conjointly  with  another;  in  other  words,  power  to  an  agent  to  act 
for  his  principal,  in  the  absence  of  any  thing  to  show  a  different  inten- 
tion, must  be  construed  as  giving  authority  to  'act  in  the  separate  indi* 
vidnal  business  of  his  principal  only. 

PowKR  OF  Attorn  XT— Construction. — Several  and  separate  powers  of 
attorney  executed  by  each  of  several  cotenants  autl'.orizing  an  agent  to 
■ell  and  execute  warranty  deeds  of  each  cotenant's  interest  in  the  com- 
mon property,  and  to  '*  sell  and  indorse  any  promissory  notes  that  may 
be  taken  and  secured  by  mortgage,"  do  not  anthorixe  snch  agent  to  hind 
either  of  his  principals  as  indorser,  jointly  with  the  other  cotenants,  of 
a  note  taken  payable  jointly  to  them  all. 

Action  on  the  following  indorsement: 

^  For  valoe  received  we  hereby  guaranty  the  payment  of 
the  within  note  at  maturity,  hereby  waiving  protest  and  notice 
of  protest  for  nonpayment.    Pay  J.  N.  Harris  or  order. 

**JoHK  Johnston,    F.  E.  Sbarlb, 
^*A.  J.  Smith,  A.  R.  Bushnrix. 

'^Bach  by  Wm.  M.  Bushneli.,  their  Attorney  in  Fact 

^'William  M.  Bushnelu'' 

Judgment  for  plaintiff.     Defendants  appeal. 

Lu%k^  BunUf  and  Hadley^  for  the  appellants. 

&  E.  HaUf  and  Young  and  Lightner^  for  the  respondenk 


i 
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^•*  Mitchell,  J.    The  defenduntfi  in  the  record,  Joljnslon, 
Smith,  Searle,  and  the  two  Bushnells,  being  the  owners  as 
tenants  in  common  of  certain  lands,  each  of  them,  otiier  than 
^^iiliam  M.  Bushnell,  executed  a  separate  power  of  attorney 
to  William  M.  Bushnell.     William  M.  Bushnell,  for  himself, 
and  as  attorney  for  the  other  defendfints.  under  these  powers, 
sold  some  of  the  land,  and  took  as  security  for  the  purchase 
money   (as  we  infer)  the  promissory  note  described  in  the 
complaint,  payable  to  the  order  of  all  iSve  of  the  defendants 
jointly,  and  subsequently  sold  and  transferred  it  to  plaintifif 
with  what  purported  to  be  a  joint  'Mndorsement"  or  *' guar- 
anty"  of  all   the   payees.     This  action  is  brought  on  this 
indorsemept  or  guaranty.    The  defense  is  that  it  was  not 
authorized  by  the  power,  because — 1.  It  is  a  contract  of  guar- 
anty of  payment,  and  not  of  ^'  indorsement ";  2.  The  separate 
powers   did   not  authorize  the  agent  to  bind  either  of  the 
defendants  jointly  with  the  others;  and  8.  That  the  instru- 
ment was  not  a  promissory  note.    The  third  ground  has  been 
decided  adversely  to  defendants'  contention,  at  the  present 
term,  in  Hastings  y.  Thompson^  54  Minn.  184;  post^  p.  315. 
We  do  not  find  it  necessary  to  consider  the  first,  because,  in 
our  judgment,  the  second  is  decisive  of  the  case.     It  is  as 
fundamental  as  it  is  elementary  in  the  law  of  agency  that  a 
formal   instrument   conferring  authority  will   be  construed 
strictly,  and  can  be  held  to  include  only  those  powers  which 
are  expressly  given,  and  those  which  are  necessary  and  essen- 
tial to  carry  into  efiect  those  which  are  expressed.    While  all 
these  parties  had  an  interest  in  the  land,  ^®'  the  powers  of 
attorney  were  several  and  separate,  and  authorized  the  sale 
and  conveyance  of  the  interest  of  each,  and  the  disposition 
of  the  notes  and  mortgages  taken  for  purchase  money  therefor 
separately,  and  not  jointly,  with  the  interest  of  the  others. 
The  authority  in  each  instance  was  to  convey  by  warranty 
deed  the  interest  of  the  grantor  of  the  power  in  the  property. 
It  could  hardly  be  claimed  that  this  would  authorize  the 
attorney  to  execute  a  joint  deed  in  behalf  of  all  the  owners 
of  the  whole  of  any  tract,  so  as  to  bind  each  by  covenants  of 
warranty  of  the  title  not  only  of  his  own  interest,  but  also  of 
the  interests  of  his  cotenants.     So,  too,  with  the  authority  to 
indorse  notes  *'  taken  and  secured  by  mortgages  on  any  of 
said  lots."     This  must  be  construed  in  connection  with  what 
precedes.     It  evidently  refers  to  notes  taken  for  the  interest 
of  the  grantor  of  the  power,  and  running  to  him  separately. 
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and  not  notes  taken  for  the  interests  of  the  other  owners  of 
the  property,  or  to  notes  running  to  him  and  them  jointiy. 
In  accordance  with  the  doctrine  already  announced,  it  is  held 
that  authority  to  bind  a  principal  as  a  p<irty  to  a  negotiable 
instrument,  unless  otherwise  expressed,  is  authority  to  bind 
him  separately,  and  not  conjointly  with  another;  or,  to  state 
the  rule  more  generally,  a  power  to  an  agent  to  act  for  his 
principal,  in  the  absence  of  any  thing  to  show  a  different 
intention,  must  be  construed  as  giving  authority  to  act  in 

^  the  separate  individual  business  of  his  principal:  Daniel  on 
Negotiable  Instruments,  sec.  276;  Stainback  v.  Read,  11  Gratt* 
281;  62  Am.  Dec.  648.  This  has  been  held  to  be  the  rule 
even  where  binding  him  conjointly  with  another  does  not 
affect  him  injuriously:  First  Nat.  Bank  v.  Oay^  63  Mo.  33;  21 
Am.  Rep.  430.  In  this  case,  by  joining  one  of  the  defendants 
jointly  with  the  others  in  an  indorsement  of  a  joint  note  run- 
ning to  all,  each  of  them  is  made  liable,  not  merely  for  that 
part  of  the  note  belonging  to  him,  and  which  was  taken  for 

'  his  interest  in  the  property,  but  for  the  entire  amount  of  the 
note,  taken  for  the  interest  of  all,  and  belonging  to  all.  This 
was  clearly  not  authorized  by  the  power.  It  may  be,  as  sug* 
gested,  that  in  real  estate  transactions  of  this  kind  it  would 
have  been  more  convenient  to  have  provided  for  the  execution 
of  joint  deeds,  taking  back  joint  notes  and  mortgages,  and  for 
joint  indorsements.  If  so,  it  would  have  been  very  easy,  if 
the  parties  so  desired,  to  have  executed  joint  powers  of  attor- 
ney to  that  effect;  but  they  have  not  ^^^  done  so,  and  there 
is  nothing  in  the  separate  powers  expressing  or  indicating 
any  such  intention. 
Judgment  reversed.  

AoKNCT— PowEBS  ov  Attorkxt  — Cozf STRUCTioir.  — Powen  of  attoriMy 
are  to  be  strictly  cou»trued:  FroU  T.  Sraih  CatUe  Co.,  SI  Tex.  505;  26  Am. 
8t.  Rep.  831,  and  note;  Pen/old  v.  Warner,  96  Mich.  179;  86  Am.  St  Rep. 
591;  MoriHon  t.  Kill,  144  HI.  248;  Gouldp  v.  MeUxtff,  75  Tex.  455;  16  Am. 
St.  Rep.  912,  and  note;  and  the  authority  given  by  them  is  never  extended 
by  iutendinent  or  coustruotion  beyond  that  which  is  given  in  terms  of 
absolutely  necessary  to  carry  the  anthority  into  efifeot:  Oilbert  ▼.  Horn, 
45  Minn.  121;  22  Am,  St.  Bep.  724,  and  note;  CouUer  v.  Pariland  Trmgt  Oa.^ 
20  Or.  469.  See,  also,  the  notes  to  liunffer  t.  Baldrktge^  18  Am.  8k  Repw 
280,  and  Davenport  t.  Parmm$,  81  Am.  Dee.  776. 
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Hastings  v.  Thompson. 

(M  KllVNISOTA,  184.] 

NaoorrABLB  iNSTRUMnm— Notx  with  CorrvhtRatb  ov  Ezchavos.— 
A  stipulation  for  the  payment  of  the  current  rate  of  exchange  on  m 
place  other  than  the  place  of  payment,  inserted  in  a  note  for  a  certain 
saoi  of  money,  does  not  render  it  non*negotiable. 

Action  to  recover  on  notes  purchased  by  plaintiff  in  due 
course  of  busitiess  for  value  and  before  maturity,  without 
notice  of  any  defense  or  infirmity.  The  lower  court  over- 
ruled a  demurrer  to  defendant's  answer,  and  plaintiff  ap- 
pealed. 

H.  V.  Rutherford^  for  the  appellant. 

Stringer  and  Seymour,  for  the  respondent. 

**•  Mitchell,  J.    The  only  point  raised  on  this  appeal  is 
whether  the  instruments  sued  on  are  promissory  notes,  for,  if 
they  are,  they  are  unquestionably  negotiable  under  the  law 
merchant.      They  are  promises   to  pay   specified   sums  of 
money  in  St.  Paul,  "  with  current  exchange  on  New  York 
city";  and  the  only  question  is  whether  this  provision  as  to 
exchange  renders  the  sums  required  to  discharge  them  un« 
certain,  within  the  meaning  of  the  familiar  rule  that  one 
of  the   essential  qualities  of  a  promissory  note  is  tliat  the 
amount  to  be  paid  must  be  fixed  and  certain  and  not  con- 
tingent.    In  the  definitions  of  a  promissory  note  or  bill  of 
exchange  it  is   generally,  if  not  always,  stated   that  the 
amount  necessary  to  discharge  it  must  be  ascertainable  from 
the  face  of  the  paper  itself,  without  having  to  refer  to  any 
extrinsic  evidence.     Construing   this  definition  literally,  it 
mu£t  be  adn)itted  that  the  instruments  in  question  do  not 
strictly  fall  within  it,  for,  of  course,  extrinsic  evidence  must 
be  resorted  to  in  order  to  ascertain  the  rate  of  exchange  at  a 
given  time  between  two  places.     Upon  examination  of  the 
reports   and    text-books   it  is   surprising    how   little   direct 
authority  of  any  value  is  to  be  found  as  to  the  efiect  of  the 
addition  of  such  a  provision  to  an  instrument  for  the  pay- 
ment of  money.     Daniel,  Randolph,  and  Tiedeman  state  in 
general  that  such  a  provision  does  not  affect  the  commercial 
or  negotiable  character  of  ^^^  the  paper,  but  none  of  them 
discuss  it  at  any  length,  and  all  of  them  treat  of  the  ques- 
tion as  if  it  only  went  to  the  negotiability  of  the  instruments, 
whereas  the  real  question  lies  back  of  that,  and  is  whether 
they  are    promissory  notes    or    bills  of  exchange  at  all: 
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Tiedeman  on  Commercial    Paper,  sec.  28  a;    Randolph   on 
Commercial  Paper,  sec.  200;  Daniel  on   Negotiable  Instra- 
mentSi  sec.  54.    We  have  found  no  English  case  directly  in 
point,  and  none  bearing  on  the  question,  except  Pollard  t. 
Harries,  8  Bos.  &  P.  335,  where  such  an  instrument  was  de- 
clared on  as  a  promissory  note.     If  the  question  was  authori- 
tatively settled  in   the  leading  commercial   states  of   the 
union  or  in  the  federal  courts  we  would  be  inclined,  for  the 
sake  of  uniformity,  to  follow  their  decisions;   but  we  have 
been  unable  to  find  that  the  supreme  court  of  the  United 
States,  or  of  either  Massachusetts,  New  York,  or  Pennsyl- 
vania, has  ever  passed  u}K)n  the  question.    The  only  cases, 
state,  federal,  or  colonial,  which  we  have  found  which  may 
be  considered  as  having  passed  on  the  question  are  the  fol- 
lowing, which  may  be  classified  thus:  That  such  instruments 
are  not  promissory  notes:  Lowe  v.  Bliss,  24  111.  168;  76  Am. 
Dec.  742;  Read  v.  McNuliy,  12  Rich.  445;  78  Am.  Dec.  467; 
Carroll  County  Sav.  Bank  v.  Strother,  28  S.  C.  604;  Palmer  v. 
Fahneetock,  9  V.C.  C.  P.  172;  Saxton  v.  Stevenson,  23  U.  C. 
C.  P.  503;  Philadelphia  Bank  v.  Newkirk,  2  Miles,  442;  First 
Nat.  Bank  v.  Bynum,  84  N.  C.  24;  37  Am.  Rep.  604;  Russell 
V.  Russell,  1  McAr.  263;  Fittharris  v.  Leggatt,  10  Mo.  App. 
527;   Hughitt  v.  Johnson,  28  Fed.  Rep.  865;  Windsor  Sat. 
Bank  v.  McMahon,  88  Fed.  Rep.  283.     That  such  instru- 
ments are  promissory  notes:  Smith  v.  Kendall,  9  Mich.  242; 
80  Am.  Dec.  83;  Johnson  v.  Frisbie,  15  Mich.  286;  LeggeU  v. 
Jones,  10  Wis.  35;  Morgan  v.  Edwards,  53  Wis.  599;  40  Am. 
Rep.  781;  Bradley  v.  LiU,  4  Biss.  478. 

In  very  few  of  these  cases  is  the  question  discussed  at  any 
length,  or  considered  on  principle.  Some  of  them  were  de- 
cided by  courts  of  inferior  jurisdiction,  and  In  others  the 
remarks  of  the  court  were  obiter.  Many  of  those  which  hold 
that  such  instruments  are  not  promissory  notes  rest,  without 
discussion,  upon  a  strict  literal  construction  of  the  rule  that 
the  sum  to  be  paid  must  appear  from  the  face  of  the  paper, 
without  resort  to  extrinsic  evidence.  About  the  only  cases 
where  the  question  is  discussed  at  any  length  upon  principle 
or  authority  ^^  are  Smith  v.  Kendall,  9  Mich.  242;  SO  Am. 
Dec.  83;  Bradley  v.  LiU,  4  Biss.  473;  Morgan  v.  Edvfards,  53 
Wis.  599;  40  Am.  Rep.  781;  and  Windsor  Sat.  Bank  v.  Mc- 
Mahon, 38  Fed.  Rep.  283. 

In  view  of  this  state  of  the  decisions,  while  in  mere  num- 
bers the  decided  weighs  of  authority  may  be  in  favor  of  \b6 
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contention  of  tho  defendant,  we  feel  at  liberty  to  decide  the 
question  in  the  waj  we  deem  most  in  accordance  with  prin- 
ciple and  business  usages,  and  in  accordance  with  the  rule 
which,  in  view  of  such  usages,  the  leading  courts  of  the  coun- 
try  are  most  likely  to  finally  settle  down  upon.  The  following 
are,  in  brief,  the  considerations  which  have  led  us  to  the  con- 
elusion  that  such  instruments  ought  to  be  held  to  be  promis- 
sory  notes  under  the  law  merchant 

1.  The  reason  and  purpose  of  the  rule  that  the  sum  to  be 
paid  must  be  certain  is,  that  the  parties  to  the  instrument 
may  know  the  amount  necessary  to  discbarge  it,  without 
investigating  facts  not  within  the  general  knowledge  of  every 
one,  and  which  may  be  subject  to  more  or  less  uncertainty, 
or  more  or  less  under  the  influence  or  control  of  one  or  other 
of  the  parties  to  the  instrument  The  provision  for  the  pay- 
ment of  the  current  rate  of  exchange  between  the  place  of 
payment  and  some  other  place  is  not  within  the  reason  of 
thia  rule,  or  subject  to  the  evils  or  inconveniences  which 
it  was  designed  to  prevent.  While  the  rate  of  exchange  is 
not  always  the  same,  and  while  it  is  technically  true  that 
resort  must  be  had  to  extrinsic  evidence  to  ascertain  what  it  is, 
yet  the  current  rate  of  exchange  between  two  places  at  a  par- 
ticular date  is  a  matter  of  common  commercial  knowledge, 
or  at  least  easily  ascertainable  by  any  one,  so  that  the  parties 
can  always,  without  difficulty,  ascertain  the  exact  amount 
necessary  to  discharge  the  paper.  It  seems  to  us  that  within 
the  spirit  of  the  rule  requiring  precision  in  the  amount  to  be 
paid,  a  provision  for  the  payment  of  the  current  rate  of  ex- 
change, in  addition  to  the  principal  amount  named,  does  not 
introduce  such  an  element  of  uncertainty  as  deprives  the 
instrument  of  the  essential  qualities  of  a  promissory  note.  A 
provision  for  the  payment  of  exchange  is  very  different  from 
one  for  the  payment  of  reasonable  attorneys*  fees  in  case  of 
suit,  as  in  Jones  v.  RadatZj  27  Minn.  240.  The  latter  intro- 
duces an  element  of  uncertainty  very  different,  both  in  kind 
and  degree,  from  that  introduced  by  the  former.  Not  only 
is  the  amount  of  ^®*  the  attorneys'  fees  incapable  of  either 
easy  or  definite  ascertainment,  but  the  amount  of  it  is  more 
or  less  under  the  control  of  the  holder  of  the  instrument 
Moreover,  such  a  provision  has  never  been  considered  in 
business  circles  as  properly  ancillary  or  incidental  to  com- 
mercial paper,  or  any  part  of  its  legitimate  **'  luggage." 
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2.  The  law  merchant,  including  the  lair  of  negotiable 
paper,  is  founded  upon,  and  is  the  creature  of,  comnoercial 
usage  and  custom.  Custom  and  usage  have  really  made  the 
the  law,  and  courts,  in  their  decisions,  merely  declare  it 
The  law  of  negotiable  paper  is  not  only  founded  on  commer- 
cial usage,  but  is  designed  to  be  in  aid  of  trade  and  coiu- 
merce.  Its  rules  should,  therefore,  be  construed  with  reference 
to  and  in  harmony  with  general  business  usages,  and,  as  far 
as  possible,  with  the  common  understanding  in  commercial 
circles.  This  was  the  very  purpose  of  the  statute  of  Anne, 
placing  promissory  notes  on  the  same  footing  as  bills  of 
exchange,  and  thus  setting  at  rest  a  question  upon  which 
there  had  been  some  difference  of  opinion  in  the  cc'Urts. 
Now,  we  think  we  in  safe  in  saying,  and  justified  in  tak- 
ing notice  of  the  fact,  that  if  bankers  or  other  business 
men  accustomed  to  dealing  in  commercial  paper  were  asked 
whether  such  an  instrunient  is  a  promissory  note,  and  whether 
they  would  deal  with  it  as  negotiable  paper,  the  answers 
would,  in  almost  every  instance,  be  unhesitatingly  in  the 
affirmative.  We  have  no  doubt  but  that  this  is  the  way  in 
which  such  paper  is  generally  looked  upon  and  treated  in 
commercial  and  other  business  circles;  and,  if  so,  the  courts 
should,  as  far  as  possible,  make  their  decisions  to  conform  to 
this  general  custom  and  understanding.  We  recognize  the 
importance  of  simplicity  and  certainty  in  the  terms  and  con- 
ditions of  commercial  paper;  and  appreciate  the  objections 
to  permitting  it  to  be  loaded  down  with  unnecessary  *Mug- 
gage,"  but  we  cannot  see,  under  all  the  circumstances,  and 
especially  in  view  of  what  we  believe  to  be  the  commercial 
uaage,  that  any  practical  evil  will  result  from  permitting  the 
addition  of  such  a  provision  for  the  payment  of  current 
exchange  on  the  principal  amount.  Nor  are  we  disposed,  as 
a  rule,  to  extend  the  quality  of  negotiable  paper  to  contracts 
for  the  payment  of  money  beyond  the  strict  limits  of  the 
already  established  rules  of  law;  but  to  exclude  from  that 
category  paper  like  that  under  consideration  would  be  to 
exclude  the  very  class  of  paper  ^*^  which  ought  to  be  held 
negotiable,  if  any  promissory  notes  ought  to  be  so  held — 
paper  given  and  taken  in  commercial  transactions,  properly 
so  called;  for  rarely,  if  ever,  would  a  provision  for  exchange 
be  incorporated  in  any  other. 

Order  reversed. 

Application  for  reargument  denied  July  20, 1898. 
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NlGOTIABLS  iNSTRimUrn^NOTM  WITH   COSRBNT    RaTK    OV   EXGHAKaX. 

A  promise  to  pay  a  soin  certain  '*  with  oarrent  ra^e  of  exchange"  U  not  a 
promiesory  note:  Lowe  ?.  Blitt,  24  III.  168;  76  Am.  Deo.  742,  and  note;  Read 
T.  MeNuUy,  12  Rich.  445;  78  Am.  Deo.  467.  To  the  Mune  effeot»  m«  8wMk 
T.  KtmUM,  9  Mioh.  241;  80  Am.  De«.  83^  and  notib 
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(M  MunoKyTA,  229.] 

OoMBiVATioir  nr  Tradb— LrjuircrrioK.— An  agreement  between  the 

ben  of  a  retail  lumber  aesooiatton  that  thej  will  not  deal  with  any 
wholesale  dealer  or  mannfaotnrer  who  sells  to  onstomers,  nor  dealer^ 
at  a  point  where  a  member  of  the  association  is  doing  business,  and  eon- 
tsininga  provision  for  notice  being  given  to  all  members  whenever  a 
wholesaler  makes  any  sneh  sale,  is  not  void  as  stipulating  for  an  unlaw* 
fnl  oombination  in  restraint  of  trade,  nor  is  a  wholesaler  who  makes  a  sale 
in  violation  of  such  agreement  entitled  to  enjoin  such  assooiatton  from 
giving  notice  to  all  its  members  of  the  fact. 

OoMBiiVATioNS  iH  BusTMns. — Abbooiatioss  MAT  Lawvullt  bi  FounD 
the  object  of  which  is  to  adopt  measures  that  may  tend  to  diminish  the 
gains  and  profits  of  another. 

AaBBBMKMTB  IN  OsKBRAL  Rbtraimt  OV  Teadb  aio  uot  uotionable  at  the 
instance  of  third  parties. 

OoHBiNATiORS  ui  Tradb — Ltoautt  ov.^Auy  one  man,  unless  under  coa- 
traot  obligation,  or  unless  his  employment  charges  him  with  some  pub* 
lie  dnty,  may  lawfully  refuse  to  work  for  or  to  deal  with  any  man  or  class 
of  men.  This  right  which  one  man  may  exercise  singly,  many  may 
agree  to  exercise  jointly  and  make  simultaneous  deelaration  of  their 
ehoioe  by  voluntary  association. 

W»  A.  Lancaster^  for  the  appellants. 

Warner^  Richardson^  and  Lawrence^  for  the  respondent. 

*^  Mitchell,  J.  The  pleadings  in  this  case,  and  the  affi- 
davits read  on  the  motion  to  dissolve  the  temporary  injuno- 
tion,  are  so  voluminous,  and  so  abound  in  mere  inferences  as 
to  motives  and  consequences,  and  in  adjectives  and  other 
qualifying  epithets,  as  to  convey  the  impression,  at  first  sight, 
that  the  facts  were  both  complicated  and  controverted.  But 
a  careful  analysis  of  the  record  proves  that  there  is  no  real 
dispute  as  to  the  material  facts,  which  are  comparatively 
simple.  Stripped  of  all  extraneous  matter,  the  case  discloses 
juBt  this  state  of  facts:  The  plaintiff  is  a  manufacturer  and 
vendor  of  lumber  and  other  building  material,  having  a  large 
and  profitable  trade  at  wholesale  and  retail  in  this  and  adjoin- 
ing states,  a  large  and  valuable  part  of  this,  trade  being  with 
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the  retail  lumber  dealera.  The  defendant,  the  Northwestern 
Lamberinen's  Association,  is  a  voluntairy  association  of  retail 
lumber  dealers,  comprising  from  twenty-five  to  fifty  per  cent 
of  the  retail  dealers  doing  business  in  the  states  referred  to» 
many  of  whom  are,  or  have  been,  customers  of  the  plaintiff. 
A  '^retailer,"  as  defined  in  the  constitution  of  the  association, 
is  *'  any  person  who  is  engaged  in  retailing  lumber,  who  carries 
at  all  times  a  stock  of  lumber  adequate  to  the  wants  of  the 
community,  and  who  regularly  maintains  an  oflBce  as  a  lum- 
ber dealer,  and  keeps  the  same  open  at  proper  times."  Any 
wholesale  dealer  or  manufacturer  of  lumber  who  conforms  to 

I  the  rules  of  the  association  may  become  an  honorary  mem- 
ber, and  attend  its  meetings,  but  is  not  allowed  to  vote.  The 
object  of  the  association  is  stated  in  its  constitution  to  be 
*'  the  protection  of  its  members  against  sales  by  wholesale 
dealers  and  manufacturers  to  oon tractors  and  consumers." 
The  object  is  more  fully  stated,  and  the  means  by  which  it  is 
to  be  carried  into  effect  are  fully  set  out,  in  sections  3,  8^,  4, 
and  6  of  the  by-laws,  which  are  all  that  we  oonsider  material 

.  in  this  case.    The  plaintiff  sold  two  bills  of  lumber  directly 

'  to  consumers  or  contractors  at  points  where  members  of  tlie 
association  were  engaged  in  business  as  retail  dealers.  De- 
fendant Hollis,  the  secretary  of  the  association,  having  been 
•informed  of  this  fact,  notified  plaintiff,  in  pursuance  of  sec 
tion  8  of  the  by-laws,  that  be  had  a  claim  against  it  for  ten 

'  per  cent  of  the  amount  of  the  sales.  Considerable  corre. 
spondence  with  reference  to  the  matter  ensued,  in  which  the 
plaintiff,  from  time  to  time,  promised  to  adjust  the  matter, 
but  *'^  procrastinated  and  evaded  doing  so  fi>r  so  long  that 
finally  Hollis  threatened  that  unless  plaintiff  imnaediately 
settled  the  matter  he  would  send  to  all  the  members  of  the 
association  the  lists  or  notices  provided  for  by  section  6  of  the 
by-laws,  notifying  them  that  plaintiff  refused  to  comply  with 
the  rules  of  the  association,  and  was  no  longer  in  sympathy 
with  it.  Thereupon,  plaintiff  commenced  this  action  for  a 
permanent  injunction,  and  obtained,  ex  parte^  a  temporary 
one,  enjoining  the  defendants  from  issuing  these  notices,  etc. 
This  appeal  is  from  an  order  refusing  to  dissolve  the  tempo- 
rary injunction.  It  is  alleged,  and  in  view  of  the  facts  must 
be  presumed  to  be  true,  that  if  these  noticeashould.be  issued 
the  members  of  the  association  would  thereafter  refuse  to 
deal  with  the  plaintiff,  thereby  resulting  in  loss  to  it  of  gains 
and  profits. 
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Thia  case  presents  one  phase  of  a  subject  which  is  likely  to 
be  one  of  the  most  important  and  difficult  which  will  con- 
front the  courts  during  the  next  quarter  of  a  century.    This 
is  the  Age  of  associations  and  unions,  in  all  departments  of 
labor  and  business,  for  purposes  of  mutual  benefit  and  pro- 
tection.    Confined    to  proper  limits,   both  as  to  end   and 
means,  they   are  not  only   lawful,   but  laudable.     Carried 
beyond  those  limits,  they  are   liable  to  become  dangerous 
agencies  for  wrong  and  oppression.      Beyond  what  limits 
these  associations  or  combinations  cannot  go,  without  inter- 
fering with  the  legal  rights  of  others,  is  the  problem  which, 
in  various  phases,  the  courts  will   doubtless  be  frequently 
called  to  pass  upon.    There  is,  perhaps,  danger  that,  influ- 
enced by  such  terms  of  illusive  meaning  as  *'  monopolies,'' 
**  trusts,''  '*  boycotts,"  *'  strikes,"  and  the  like,  they  may   be 
led  to  transcend  the  limits  of  their  jurisdiction,  and,  like  the 
court  of  king's  bench  in  Bagg^t  ccL$e^  11  Coke,  98  a,  assume 
that,  on  general  principles,  they  have  authority  to  correct  or. 
reform  every  thing  which  they  may  deem  wrong,  or,  as  Lord 
Ellsmere  puts  it,  *'to  manage  the  state."     But  whatever 
doubts   or  difficulties  may  arise  in  other  cases,  presenting 
other  phases  of  the  general  subject  involved  here,  it  seems  to 
OS  that  there  can  be  none  on  the  facts  of  the  present  case. 
Both  the  affidavits  and  brief  in  behalf  of  the  plaintiff  indulge 
in  a  great  deal  of  strong,  and  even  exaggerated,  assertion, 
and  in  many  words  and  expressions  of  very  indefinite  and 
illusive    meaning,    such   as   "wreck,"   "coerce,"   *' extort," 
"conspiracy,"   "monopoly,"    "drive  out  of  business,"  ••• 
and  the  like.    This  looks  very  formidable,  but  in  law,   as 
well  as  in  mathematics,  it  simplifies  things  very  much  to 
reduce  them  to  their  lowest  terms.     It  is  conceded  that  retail 
lumber-yards  in  the  various  cities,  towns,  and  villages  are  not 
only  a  public  convenience,  but  a  public  necessity;  also,  that, 
to  enable  the  owners  to  maintain  these  yards,  they  must  sell 
their  lumber  at  a  reasonable  profit.      It  also  goes   without 
saying  that  to  have  manufacturers  or  wholesale  dealers  sell 
at  retail,  directly  to  consumers,  in  the  territory  upon  which 
the  retail  dealer  depends  for  bis  customers,  injuriously  afiects 
and  demoralizes  his  trade.    This  is  so  well  recognized  as  a 
role  of  trade,  in  every  department,  that  generally  wholesale 
dealers  refrain  from  selling  at  retail  within  the  territory  from 
which    their  customers    obtain    their    trade.     Now,  when 
reduced  to  its  ultimate  analysis,  all  that  the  retail  lumber 
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dealers  in  this  case  have  done  is  to  form  an  association  to 
protect  themselves  from  sales  by  wholesale  dealers  or  man- 
ufacturers, directly  to  conpuraers  or  other  nondealers,  at 
points  where  a  member  of  the  association  is  engaged  in  the 
retail  business.  The  means  adopted  to  effect  this  object  are 
simply  these:  They  agree  among  themselves  tliat  they  will 
not  deal  with  any  wholesale  dealer  or  manufacturer  who  sells 
directly  to  customers,  not  dealers,  at  a  point  where  a  mem- 
ber of  the  association  is  doing  business,  and  provide  for 
notice  being  given  to  all  their  members  whenever  a  wholesale 
dealer  or  manufacturer  makes  any  such  sale.  That  is  the 
head  and  front  of  defendants*  offense.  It  will  be  observed 
that  defendants  were  not  proposing  to  send  notices  to  any  one 
but  members  of  the  association.  There  was  no  element  of 
fraud,  coercion,  or  intimidation  either  towards  plaintiff  or 
the  members  of  the  association.  True,  the  secretary,  in 
accordance  with  section  3  of  the  by-laws,  made  a  demand  on 
])laintiff  for  ten  per  cent  on  the  amount  of  the  two  sales. 
But  this  involved  no  element  of  coercion  or  intimidation,  in 
the  legal  sense  of  those  terms.  It  was  entirely  optional  with 
plaintiff  whether  it  would  pay  or  not.  If  it  valued  the  trade 
of  the  members  of  the  association  higher  than  that  of  non- 
dealers  at  the  same  points  it  would  probably  conclu<le  to  pay^ 
otherwise  not.  It  cannot  be  claimed  that  the  act  of  making 
this  demand  was  actionable;  much  less  that  it  constituted 
any  ground  for  an  injunction;  and  hence  this  matter  may  be 
laid  entirely  out  of  view.  **•  Nor  was  any  coercion  pro- 
posed to  be  brought  to  bear  on  the  members  of  the  associa- 
tion to  prevent  them  from  trading  with  the  plaintiff.  After 
they  received  the  notices,  they  would  be  at  entire  liberty 
to  trade  with  plaintiff  or  not,  as  they  saw  fit  By  the  pro- 
visions of  the  by-laws,  if  they  traded  with  the  plaintiff,  they 
were  liable  to  be  *' expelled";  but  this  simply  meant  to 
cease  to  be  members.  It  was  wholly  a  matter  of  their  own 
free  choice,  which  they  preferred — to  trade  with  the  plain- 
tiff or  to  continue  members  of  the  association.  80  much  for 
the  facts,  and  all  that  remains  is  to  apply  to  them  a  few  well- 
settled,  elementary  principles  of  law: 

1.  The  mere  fact  that  the  proposed  acts  of  the  defendants 
would  have  resulted  in  plaintiff's  loss  of  gains  and  profits 
does  not,  of  itself,  render  those  acts  unlawful  or  actionable. 
That  depends  on  whether  the  acts  are,  in  and  of  themselves, 
unlawful.     *' Injury,"  in  its  legal  sensei  means  damage  re- 
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Bulling  from  an  unlawful  act.  Associations  may  be  entered 
into,  the  object  of  which  is  to  adopt  measures  that  may  tend 
to  diminish  the  gains  and  profits  of  another,  and  yet,  so  ftir 
from  being  unlawful,  they  may  be  highly  meritorious:  Corr^ 
monwealth  ▼.  Hunt^  4  Met.  Ill;  38  Am.  Dec.  346;  MogtU  Steamr 
9hip  Co.  V.  McGregor,  21  Q.  B.  Div.  544. 

2.  If  an  act  be  lawful-r-one  that  the  party  has  a  legal 
right  to  do — the  fact  that  he  may  be  actuated  by  an  improper 
motive  does  not  render  it  unlawful.  As  said  in  one  case* 
**  the  exercise  by  one  man  of  a  legal  right  cannot  be  legal 
wrong  to  another/'  or,  as  expressed  in  another  case,  "  mali- 
cious motives  make  a  bad  case  worse,  but  they  cannot  mako 
that  wrong  which,  in  its  own  essence,  is  lawful ":  Heywood  v* 
TilUon,  75  Me.  225;  46  Am.  Rep.  373;  Phelps  v.  NowUn,  72 
N.  Y.  39;  28  Am.  Rep.  93;  Jenkins  v.  Fowler,  24  Pa.  St.  308. 

8.  To  enable  the  plaintiff  to  maintain  this  action,  it  must 
appear  that  defendants  have  committed,  or  are  about  to  com- 
mit, some  unlawful  act,  which  will  interfere  with,  and  inju- 
riously affect,  some  of  its  legal  rights.  We  advert  to  this  for 
the  reason  that  counsel  for  plaintiff  devotes  much  space  to 
assailing  this  association  as  one  whose  object  is  unlawful 
because  in  restraint  of  trade.  We  fail  to  see  wherein  it  is 
subject  to  this  charge;  but,  even  if  it  were,  this  would  not,  of 
itself,  give  plaintiff  a  cause  of  action.  No  case  can  be  found 
in  which  it  was  ever  held  that,  at  common  law,  a  contract  or 
agreement  in  general  restraint  of  trade  was  actionable  *'^  at 
the  instance  of  third  parties,  or  could  constitute  the  founda- 
tion for  such  an  action.  The  courts  sometimes  call  such 
contracts  '* unlawful"  or  ^Mllegal,"  but  in  every  instance  it 
will  be  found  that  these  terms  were  used  in  the  sense,  merely^ 
of  "void "or  "unenforceable''  as  between  the  parties;  tho 
law  considering  the  disadvantage  so  imposed  upon  the  con- 
tract a  sufficient  protection  to  the  public:  Mogul  Steamship 
Co.  V.  McGregor^  23  Q.  B.  Div.  598  [1892],  App.  Cas.  25. 

4,  What  one  man  may  lawfully  do  singly,  two  or  more 
may  lawfully  agree  to  do  jointly.  The  number  who  unite  to 
do  the  act  cannot  change  its  character  from  lawful  to  unlaw- 
ful. The  gist  of  a  private  action  for  the  wrongful  act  of  many 
is  not  the  combination  or  conspiracy,  but  the  damage  done  or 
threatened  to  the  plaintiff  by  the  acts  of  the  defendants.  If 
the  act  be  unlawful,  the  combination  of  many  to  commit  it 
may  aggravate  the  injury,  but  cannot  change  the  character 
of  the  act.     In  a  fuw  e.-iscs  there  may  be  some  loose  remarks 
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apparently  to  the  contrary,  bat  they  evidently  have  their 
origin  in  a  confused  and  inaccurate  idea  of  the  law  of  criin- 
inal  conspiracy,  and  in  failing  to  distinguish  between  an 
unlawful  act  and  a  criminal  one.  It  can  never  be  a  crime  to 
combine  to  commit  a  lawful  act,  but  it  may  be  a  crime  for 
several  to  conspire  to  commit  an  unlawful  act,  which,  if  done 
by  one  individual  alone,  although  unlawful,  would  not  be 
criminal.  Hence,  the  fact  that  the  defendants  associateo 
themselves  together  to  do  the  act  complained  of  is  wholly 
immaterial  in  this  case.  We  have  referred  to  this  for  the 
reason  that  counsel  has  laid  great  stress  upon  the  fact  of  the 
combination  of  a  large  number  of  persons,  as  if  that,  of  itself, 
rendered  their  conduct  actionable:  Bowen  v.  Mntheson^  14 
Allen,  499;  Mogtd  Steamship  Co.  v.  McGregor^  23  Q.  B.  Div. 
698  [1892],  App.  Cas.  25;  Parker  v.  Huntington,  2  Gray,  124; 

IVellington  v.  Small,  3  Cush.  145;  60  Am.  Dec.  719;  Payne  v. 

Western  etc.  R,  R.  Co.,  13  Lea,  607;  49  Am.  Rep.  666. 

6.  With  these  propositions  in  mind,  which  bring  the  case 
down  to  a  very  small  compass,  we  come  to  another  proposi* 
tion  which  is  entirely  decisive  of  the  case.  It  is  perfectly 
lawful  for  any  man  (unless  under  contract  obligation,  or 
unless  bis  employment  charges  him  with  some  public  duty) 
to  refuse  to  work  for  or  to  deal  with  any  man  or  class  of  men, 
as  he  sees  fit.  This  doctrine  is  founded  *••  upon  the  funda- 
mental right  of  every  man  to  conduct  his  own  business  in  his 
own  way,  subject  only  to  the  condition  that  he  does  not  inter- 
fere with  the  legal  rights  of  others.  And,  as  has  been  already 
said,  the  right  which  one  man  may  exercise  singly,  many, 
after  consultation,  may  agree  to  exercise  jointly,  and  make 
simultaneous  declaration  of  their  choice.  This  has  been 
repeatedly  held  us  to  associations  or  unions  of  workmen,  and 
associations  of  men  in  other  occupations  or  lines  of  business 
must  be  governed  by  the  same  principles.  Summed  up,  and 
stripped  of  all  extraneous  matter,  this  is  all  that  defendants 
liave  done,  or  threatened  to  do,  and  we  fail  to  see  any  thing 
unlawful  or  actionable  in  it:  Commonwealth  v.  Hunt,  4  Met. 
Ill;  38  Am.  Rep.  346;  Carew  v.  Rutherford,  106  Mass.  1;  8 
Am.  Rep.  287;  Mogvi  Steamship  Co.y.  McGregor  [1892],  App. 
Cas.  25. 

Order  reversed  and  injunction  dissolved. 

Vanderbuboh,  J.,  absent,  took  no  part 
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CoMBiVATiOTfS. — The  abtolate  right  of  a  person  io  refaee  to  have  bnsineM 
relatioDs  with  any  person  whom.soever,  whether  the  refusal  is  based  on 
caprice,  prejudice,  or  malice,  mnst  be  limited  to  the  individaal  action  of  tha 
party  who  asserts  the  righc  It  is  not  eqnally  tme  that  one  person  may. 
from  anch  motivest  inflaence  another  person  to  do  the  same  thing:  Z)ete  t. 
Wmfree^  80  Tex.  400;  26  Am.  St.  Rep.  755,  and  note.  The  defendants. 
eighteen  joameymen  tailors,  by  a.^^reement,  stopped  work  simnltaiieonsly 
and  returned  their  work  to  the  plaintiff  uniiuiahed  and  worthless  in  that 
condition.  The  plaintiff  was  unable  to  get  any  bands  to  finbh  his  work.  II 
waa  held  that  he  might  maintain  an  action  for  damages:  Haptiriek  r.  Bam^ 
9  JfeK  800;  31  Am.  Rep.  415.  Ko  action  lies  against  an  employer  for  for* 
bidding  his  employees  to  trade  with  a  certain  person:  Paynt  r,  WuUm  etc 
R.  JL  Co.,  18  Lea,  607;  49  Am.  Rep.  666.  and  note.  No  action  lies  by  the 
owner  of  a  house  against  one  who  maliciously  refuses  to  employ  any  tenant 
of  anch  house,  and  thus  prevents  the  renting:  Hepwood  t.  TiUnon^  76  Me. 
226;  46  Am.  Rep.  373.  Ses^  further,  the  extended  noU  to  8lat$  ▼.  StewoH^ 
69  AuB.  Rep.  720L 
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[54  MnmasoTA,  372.] 

IsBXTRAKom — 8umoiSHOT  07  Complaint^ Loss  Patablb  to  Mobt* 
OAOSB. — As  against  general  demurrer  a  eoii^laiiit  alleging  that  the 
property  insured  has  been  totally  destroyed,  and  that  a  mortgagee,  te 
whom  the  loes  is  payable  under  the  policy,  has  sustained  loss  and 
damage  in  a  specified  sum,  sufficiently  alleges  loss  and  damage  to  the 
insured  owner. 

InsuRANos— Loss  Patabli  to  MoKTOAon  —  Partju.  —  A  policy  of 
insnrance  by  the  terms  of  whiuh  a  loss  thereunder  is  made  payable  to 
a  mortgagee  is  a  contract  for  the  benefit  of  the  mortgagee,  and  either  he 
or  his  assignee  can  enforce  the  liability  in  his  own  name  to  the  amonni 
of  the  mortfl^e  debt  without  joining  the  insursd  as  a  party. 

OoMTRAOTS — pROMiBR  VOB  Brmsvit  or  Third  Pbrhoii.— If  one  makee  % 
promise  to  another  for  the  benefit  of  and  available  to  a  third  panon, 
the  latter  can  maintain  an  action  on  the  promise  in  his  own  name. 

Kwffner  and  FauntUroy^  aruL  Fruman  P.  Lane^  for  the 
appellant 

WUaon  and  Van  Derlip,  for  the  respondent. 

''^  Collins,  J.  1.  The  complaint  herein,  although  not  as 
perfect  ae  it  should  have  been,  was  good,  as  against  a  general 
demurrer.  The  poHcj,  set  out  in  full,  insured  Thompson,  as 
owner  of  the  building  described,  against  all  direct  loss  or 
damage  by  fire,  to  the  amount  of  seven  hundred  and  fifljr 
dollars.  This  loss  or  damage,  if  any,  under  the  policy,  W9S 
made  payable  to  one  Mitchell,  trustee  for  Emma  C.  Qregg,as 
mortgagee,  as  her  interest  might  appear.    It  appeared  from 
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ftMign  niAjr  be  Joined  with  the  mortn^r  m  ooplatntiff:  WilHammm  ▼.  Mkk- 
iffan  €tf.  Ih».  Co.,  86  Wit.  998;  39  Am.  St  R«p.  906.  See  Moik^  t.  if«w- 
/ac^Mren'  In$.  Co.,  29  Me.  337;  60  Am.  Dec  691. 

CoNTRAor  fom  tbb  Bbnbfit  oy  Thikd  PiRSOir.— A  promiee  made  bj  eae 
penoQ  to  another  fur  the  benefit  of  a  thiril,  who  ie  a  etranger  to  the  oooeid- 
eration,  eannot  be  enforced  bj  the  Utter:  Lkmtmam  ▼•  Jf  oroai^  96  Uiefa.  178| 
89  Am.  St.  Bep  608^  and  esteoded 


I 
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Pimuo  Lavds— VamovaooB  SumvBT— Riosn  S>w  PAnirnB.— Use 

ment  eannot  eorreet  a  ennrey  eo  at  to  defeat  or  injnrioiuly  afleet  tlie 
righta  of  tta  patenteee  by  any  ex  parU  aeta,  or  in  any  way,  ezeept  by  a 
proceeding  to  which  snoh  pateuteea  are  parties,  and  in  which  they  hate 
an  opportunity  to  be  beard.  The  United  Statee  baa  no  mere  right  to 
limit  or  dimiaiah  the  eifeot  of  ita  peat  granta  by  tta  own  acta  than  hna  a 
private  grantor. 

FCBLIO    LAIfUa— RlGHTB    OT    PATBHTBa— BkBOVBOUS    RoETKT— MSAVllUt 

LiKBS. — A  United  States  patent  to  land  iasued  under  a  plat  of  a  gor- 
•rnment  sur?cy,  from  whidi  it  appears  to  be  bounded  on  one  aide  by  a 
meandered  non*nangable  lake,  cannot  be  attacked  by  a  third  party  aa 
Yoid  in  ao  far  aa  it  purports  to  oonTcy  the  land  under  the  water, 
although  the  aurrey  is  erroneona  in  treating  the  tract  corered  by  water 
aa  a  lake  to  be  meandered,  instead  of  land  to  be  anrveyed.  Snoh  patent 
can  be  avoided  only  at  the  iustance  of  the  United  Statea,  in  proper  pro> 
eeedings  for  its  reformation*  to  which  the  pateatee  mast  be  aiade  a 
party. 

/.  M.  Oilman^  M,  D.  Qrwer^  and  Stryker  and  Moore^  for  ftbe 
appellant 

John  A.  Larimore,  for  the  reapondenta. 

*^  QiLFiLLAN,  C.  J.  The  action  ia  for  partition.  The 
complaint  claims  that  the  plaintiffa  and  the  defendants 
Meaid,  Reilly,  and  Metoalf  are  the  owners,  as  tenants  in  com- 
mon, of  the  land,  and  the  other  defendants  are  joined  to  deter- 
mine their  claim  of  title.  The  other  defendants  who  answer 
claim  under  the  railroad  land  grant  to  the  territory  in  1867. 
The  lands  in  township  No.  28  north,  of  range  No.  22  west,  of 
the  fourth  post  meridian,  were  surveyed  in  1853,  the  subdi- 
yision  lines  being  run  in  September  of  that  year.  The  map 
or  plat  of  the  survey  was  61ed  in  the  office  of  the  sur- 
veyor general,  and  was  by  him  examined  and  approved 
February  27,  }854.  In  May,  1855,  patents  issued  for  lot  9, 
section  4,  and  lot  9^  section  6,  and  in  March,  1855,  a  patent 
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issued  for  lots  4  and  8,  section  6.  The  plaintiffs  and  defend- 
ants Mead,  Reillj,  and  Metcalf  claim  nnder  these  patents. 
^^  On  the  map  or  plat  was  a  tract  marked  **lake,''  on 
which  the  lots  so  patented  abutted.  The  following  rough 
diagram  shows  approximately  the  position  of  the  lots  with 
reference  to  the  ^*  lake.** 


•All  the  lands  surrounding  the  lake  were  sonreyedy  and 
appear  platted  as  fractional  lots.  The  eontroversy  is  over 
the  bed  of  what  is  designated  *'  lake"  in  front  of  the  patented 
lols,  the  plaintiffs  claiming  that,  according  to  the  law  as  laid 
down  in  Hnrdin  ▼.  Jordan,  140  U.  8.  871;  MiiehM  y.  8maU. 
140  U.  8.  *^  406,  and  Lamprsy  ▼.  8taU,  52  Minn.  181;  88 
Am.  8t.  Rep.  64 1 ,  the  title  to  the  bed  of  the  lake  in  front  of 
these  lots  passed  by  the  patents,  the  defendants  claiming 
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under  the  land  grant  that  by  reason  of  the  facts  which  tber 
offered  to  prove  it  remained  in  the  United  States,  and  passed 
by  the  land  grant  to  which  those  defendants  have  SDCceeded. 
On  the  trial  the  plaintiffs  introduced  the  plat  and  patents 
and  deeds  passing  the  titles  derived  under  the  patents  to 
them  and  the  defendants  Mead,  Reilly,  and  Hetcalf,  and 
rested.  The  other  defendants  made  certain  offers  of  evidence, 
which,  on  plaintiffs  objecting,  were  overruled.  These  offers 
and  the  rulings  thereon  present  the  questions  in  the  case. 
The  offers  are  too  long  to  be  quoted  in  this  opinion,  but  they 
included  a  survey  of  the  land  covered  by  the  *Make/'  made 
and  approved  in  1861,  and  facts  which  it  is  claimed  would 
establish,  not  that  when  the  original  survey  was  made  the 
water  did  not  cover  the  tract  marked  ^'lake,''  but  that  it 
ought  to  have  been  surveyed  as  land,  and  not  to  have  been 
meandered  as  a  lake.  Conceding  that  the  water  was  there 
at  the  time  of  the  survey,  and  presented  the  question  whether 
for  the  purpose  of  the  survey  it  ought  to  be  regarded  as  a 
lake  or  as  land,  the  offers  are,  in  effect,  to  impeach  the  Bur> 
vey  by  showing  that  it  was  error  or  mistake  to  regard  it  as  a 
lak^.  The  proposition  suggests  a  question  of  great  practical 
importance.  It  is  a  serious  matter,  in  this  state  at  least, 
where,  as  is  of  common  knowledge,  what  was  undoubted  lake 
ten  years  ago  might  five  years  later  be  only  marsh,  and  to-daj 
dry  land,  if,  after  the  lapse  of  forty  years,  a  United  States 
survey  representing  a  tract  of  water  as  meandered  lake,  and 
according  to  which  the  government  has  conveyed  the  abut- 
ting  land,  can  be  impeached,  and  the  rights  of  the  patentees 
unseated*  But  the  question  is  not  presented  in  this  case  for 
solution.  Of  course,  so  long  as  the  government  had  not  con- 
veyed any  of  the  lands  abutting  on  the  lake,  it  could  correct 
the  survey,  survey  the  tract  under  the  water  as  land,  and 
convey  it  as  such.  And  it  may  be  conceded  (though  it  is  by 
no  means  clear)  that  the  government  is  not  bound  by  an 
erroneous  or  mistaken  survey,  even  after  it  has  conveyed  the 
land  according  to  it;  but  it  cannot  correct  such  erroneous  sur- 
vey so  as  to  defeat  or  injuriously  affect  the  rights  of  its 
patentees  by  any  ex  parte  acts,  or  in  any  way  except  by  a 
proceeding  to  which  such  patentees  ***  are  parties,  and  in 
which  they  have  an  opportunity  to  be  heard.  It  has  no  more 
right  to  limit  or  diminish  the  effect  of  its  past  grants  by  its 
own  acts  than  has  a  private  grantor:  Lindeey  v.  Hawes,  2 
Black,  654,  furnishes  an  instance   in  which  rights   having 
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been  acquired  under  an  erroneous  survey,  it  was  held  that  a 
subsequent  correct  survey  did  not  defeat  the  rights  so 
acquired.  It  follows  that  the  survey  of  1861  does  not  affect 
the  case. 

The  patents  conveyed  the  fractional  lots  according  to  the 
survey  as  it  was  represented  by  the  plat.  The  latter  was 
therefore  part  of  the  patents  as  much  as  though  it  were  fully 
set  forth  in  them.  On  their  face  they  transferred  to  the  pat- 
entees the  right  to  the  land  under  the  water,  not  as  defend- 
ants seem  to  argue,  if  appurtenant  and  as  appurtenant  to  the 
shore  land,  but  they  took  the  fee  (a  fee  cannot  be  appurte- 
nant), because  when  land  is  bounded  in  the  conveyance  by 
a  non-navigable  lake  or  river,  it  is  presumed  the  parties 
intend  the  center,  and  not  the  shore,  line  to  be  the  boundary. 
They  may  limit  the  grant  to  the  shore  line  if  that  intention 
be  sufficiently  expressed.  The  patents,  even  though  it  could 
be  proved  that  the  survey  was  a  mistake,  and  that  the  deter* 
ini nation  of  the  government  surveyors  and  officials  that  the 
water  on  the  land  when  the  survey  was  made  constituted  a 
lake  to  be  meandered  was  erroneous,  were  not  void  so  far  as 
they  purported  to  convey  the  land  under  water.  At  worst 
they  were  only,  to  that  extent,  voidable  at  the  instance  of  the 
government,  in  proper  proceedings  for  reformation  of  the  pat- 
ents: White  y.  Burnley ^  20  How.  235;  Spencer  v.  Lapsley^  20 
How.  264.  The  case  is  not  one  where  a  boundary  given  is  an 
impossible  one;  ^where  the  monument  given  as  marking  it 
does  not  exist  or  cannot  be  found.  In  such  a  case  the  bound- 
ary or  monument  must  be  disregarded,  and  the  extent  of 
the  grant  ascertained  by  other  means,  if  the  conveying  instru- 
ment furnish  them.  There  might  be  a  case  where  the  land  is 
in  terms  boutided  by  a  lake  or  river,  and  no  lake  or  river  is 
in  fact  to  be  found  where  the  granting  instrument  indicates 
it  to  be.  There  might,  in  such  a  case,  be  a  question  how  far 
the  court  will  go  to  find  such  boundary  before  resorting  to 
other  means  to  define  and  locate  the  grant.  Such  a  case  was 
presented  in  Whitney  y.  Detroit  Lumber  Co,y  78  Wis.  240.  In 
that  case  a  fractional  lot  was  wholly  in  a  quarter  of  a  quarter 
section,  if  full,  and  appeared  by  the  plat  of  the  survey  to  be 
bounded  •••  by  a  lake  partly  on  that  forty-acre  tract.  The 
decision  was,  in  effect,  that  the  court  would  not  go,  to  find  the 
lake  as  a  boundary  and  locate  the  land,  beyond  the  limits  of 
the  governmental  subdivision  of  which  the  lot  purported  to 
be  a  fraction.   Such  is  not  this  case.   In  this  case  the  bound- 


882  Lampbkt  v.  Mkaik.  [Minn. 

arjr  given  waa  where  the  eorrej  indicated,  the  only  claim 
being  that  it  was  mistake  or  error  in  the  survey  to  treat  the 
water  as  lake.  The  patents  being  at  worst  only  in  part  Toid- 
able,  they  passed  the  land,  and,  if  the  government  chooee  to 
acquiesce  in  and  abide  by  them,  no  one  else  can  complain. 
If  a  patent  issue  to  A,  when  it  ought  to  have  issued  to  B,  or 
if  a  patent  issued  to  A  prejudice  the  existing  rights  of  B,  the 
latter  may  have  his  remedy  against  A;  but  one  who  has  no 
interest  which  is  affected  by  the  patent  cannot  question  it: 
Minnesota  Land  and  Inv.  Co,  ▼.  Dnvis^  40  Minn.  455.  The 
defendants  do  not  even  stand  in  the  position  of  one  acquiring 
a  subsequent  title  or  claim  of  title  from  the  United  States. 
The  grant  of  1857  attached  to  no  land  which,  when  the  lines 
of  railroad  were  definitely  located,  had  been  otherwise  appro- 
priated by  the  United  States.  The  decisions  are  uniform 
that  land,  the  claim  to  which,  though  ill  founded,  was  §ub 
judice-^ihni  is  awaiting  determination — was  excepted  from 
the  operation  of  the  grant,  because  otherwise  appropriated 
within  the  meaning  of  the  act  An  outstanding  patent, 
though  voidable,  is  an  appropriation,  within  the  reason  of 
that  rule. 

Order  affirmed. 

Public  Lanm— Bbxohbovs  Burvbt— Comisonoir.^The  foT«iior  wmj 
eorreot  a  mistake  in  a  grant  of  state  lands  if  the  rights  of  third  persona  have 
not  intervened,  otherwise  there  must  bo  a  Jn<lguienl  or  deopse  in  a  jadicisl 
proceeding  between  the  litigating  partiea:  TUtm  t.  fawm,  IS  0a.  491$  60 
Am.  Deo.  70S,  and  note;  Syhn  ▼.  MeRorp,  10  (}a..46S;  54  Am.  Dea  402. 
The  title  to  land  located  and  patented  under  an  official  sarvey  is  not  dis> 
torbed  hy  a  snbseqaent  survey,  which  disregards  and  interferes  with  that 
according  to  which  the  prior  survey  was  made  and  the  patent  proeared: 
Stack  V.  OriUkm,  13  La.  60;  88  Am.  Dec  051,  and  note.  A  stats  grant  or 
patent  is  to  be  deemed  oondusiTe  when  drawn  in  <|iisstioift  in  a  ooUatsral 
action  so  fares  to  show  that  the  stats  has  passed  its  title  to  the  lands  therciB 
contained.  Bach  grant  can  only  be  attacked  by  a  direct  prooeeding  on  the 
part  of  the  government  for  that  pnrpoee:  Overkm  v.  CampbeU,  5  Hayw. 
(Tenn.)  105;  9  Am.  Dec.  780;  Nwv^ll  v.  Cammi,  0  Mnnl.  288;  8  An.  Dec. 
743;  Jaekatm  ▼.  Umrt^  IS  Johns.  77|  7  Ass.  Deo. 
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Eeid  V.  Hah. 
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XzTEADinov— LiABiLrrr  to  Civil  pROsaounov.^A  party  broaght  into 
on*  ttatd  from  Another  by  intorttata  ronditioo  proceedings  it  not,  while 
held  in  eostody  in  the  former  state  for  the  aUfged  erine^  asempt  from 
proeecation  in  a  civil  action  in  that  st^te. 

William  Q.  White^  for  the  appellant. 
M.  S,  AUnn^  for  the  respondent 

^^^  Dickinson,  J.  The  defendant,  being  a  citizen  of  the 
territory  of  Utah,  was  brouglit  to  this  state  from  that  territory 
under  arrest  as  a  fugitive  from  justice,  upon  a  requiBition, 
pursuant  to  the  constitution  and  laws  of  the  United  States. 
While  he  was  held  in  custody  here  under  the  criminal  charge 
for  which  he  had  been  returned  to  this  state,  this  phiintifT 
instituted  a  civil  action  against  him  by  the  service  of  a  sum- 
mons. On  motion  the  district  court  set  aside  the  service  of 
the  summons  for  the  reason  that  it  was  considered  that  the 
defendant  was  exempt  from  liability  to  be  so  prosecuted 
civilly  while  so  held  in  custody.  The  plaintiff  was  not  in  any 
way  concerned  in  the  interstate  rendition  proceedings,  nor  is 
this  action  in  any  way  connected  with  the  criminal  charge. 
The  plaintiff  appealed  from  this  order  setting  aside  the  serv- 
ice of  the  summons. 

Upon  a  consideration  of  the  case  we  have  come  to  a  conclu- 
sion contrary  to  that  of  the  learned  judge  of  the  district  court. 
We  are  of  the  opinion  that  one  thus  brought  into  this  state 
from  another  state  or  territory  of  the  union  by  interstate 
rendition  proceedings  is  not,  by  reason  of  that  fact,  while 
held  in  custody  for  the  alleged  crime,  exempt  from  prose* 
cution  in  a  civil  action  The  uncertainty  as  to  the  law  on 
this  point,  which  has  given  rise  to  conflicting  declBions,  has 
been  to  a  great  extent  dispelled  by  recent  decisions,  among 
which  we  notice  particularly  that  of  the  supreme  court  of  the 
United  States  in  La»celle9  v.  Georgia^  148  U.  S.  537;  '^^  and 
to  the  same  effect  People  v.  CroM^  135  N.  Y.  536;  81  Am.  St. 
Rep.  850;  and  Commonwenllh  v.  Wright^  158  Mass.  149;  36 
Am.  St.  Rep.  475,  and  cases  cited.  These  cases  involved  the 
question  whether  one  who,  as  a  fugitive  from  justice,  has  been 
brought  from  another  state  by  interstate  rendition  proceed- 
ings, is  subject  to  trial  for  other  offenses  than  that  for  which  h# 
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has  thus  been  brought  into  the  state.  It  may  now  be  regarded 
as  settled  that  this  may  be  done  withou  violating  the  lettt^ 
or  spirit  of  the  law  relating  to  interstate  rendition.  The 
written  law  upon  the  subject  is  found  in  the  United  States 
constitutioni  article  4,  section  2,  paragraph  2,  and  in  the  act 
of  February  12,  1793  (1  U.  S.  Stats.,  o.  7,  p.  302),  enacted  to 
carry  the  constitutional  provision  into  effect,  and  which  is 
now  embodied  in  the  United  States  Revised  Statutes,  sections 
5278  and  5279.  The  supreme  court  of  the  United  States, 
construing  the  federal  law  in  the  case  above  cited,  considered 
that  neither  expressly  nor  by  implication  was  there  conferred 
any  right  or  privilege  of  exemption  from  trial  for  any  crim- 
inal act  committed  in  the  state  to  which  the  fugitive  may 
have  been  returned.  The  sole  object  of  the  provisions  of  the 
constitution  and  the  act  of  Congress  was  regarded  as  being  to 
secure  the  surrender  of  persons  accused  of  crime  who  have 
fled  from  the  justice  of  the  state  whose  laws  they  are  charged 
with  violating.  Such  cases  were  distinguished  from  those  of 
extradition  under  treaties  with  foreign  powers.  This  con- 
struction which  the  Supreme  court  has  given  to  the  federal 
constitution  and  statute  is  to  be  accepted  as  final,  and  it  can 
no  longer  be  well  claimed  that  the  written  law  either  expressly 
or  by  implication  affords  exemption  from  prosecution  for 
other  crimes  than  those  for  which  the  accused  has  been 
returned  to  the  state.  The  decisions  in  the  state  courts  may 
be  regarded  as  having  a  wider  scope  (as  they  are  not 
restricted  to  merely  federal  questions),  going  to  the  extent 
that  neither  by  the  federal  law  nor  by  any  principle  of  the 
unwritten  law  is  such  exemption  afforded.  These  decisions 
logically,  if  not  necessarily,  lead  to  the  conclusion  that  deten- 
tion under  such  criminal  proceedings  affords  no  exemption  or 
privilege  from  civil  prosecutions;  and  this  has  been  so  decided: 
WUlidfM  V.  Baeon^  10  Wend.  636;  Adriance  y.  Lagrare^  59 
N.  Y.  110;  17  Am.  Rep.  317.  If  the  federal  law  neither 
expressly  nor  by  implication  protects  the  accused  from  prose* 
cution  for  other  crimes  than  that  for  which  he  was  brought 
back  to  the  *^*  state,  it  cannot  be  construed  as  affording 
exemption  from  civil  suits. 

It  has  been  said  that  good  faith  on  the  part  of  the  state 
requires  that  such  exemption  be  afforded;  but  that  begs  the 
question.  If  the  law  does  not  give  this  protection  or  privilege, 
the  state  is  not  wanting  in  good  faith  if  it  refuses  to  recog- 
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nize  it.  The  accused  does  not  come  voluntarily  into  the  state, 
induced  thereto  by  circumstances  which  could  be  regarded  as 
affording  the  assurance  on  the  part  of  the  state  that  while 
detained  here  he  shall  be  exempt  from  liability  to  ordinary 
civil  proceedings.  The  state  liolds  out  no  inducements  by 
which  his  conduct  in  coming  is  influenced.  He  is  cotnpelled 
by  legal  process  to  come,  irrespective  of  his  will  or  consent. 
It  is  idle  to  say  that  only  for  the  purpose  of  proceedings  for 
the  crime  for  which  he  is  brought  into  the  state  is  the  accused 
to  be  deemed  as  being  here.     The  answer  is  that  he  is  here. 

No  considerations  of  public  policy,  as  we  think,  require  that 
the  accused  should  be  exempt  from  being  prosecuted  civilly. 
The  considerations  upon  which  our  decisions  in  Sherman  v. 
Gundlachj  37  Minn.  118,  and  Firgt  Nat,  Bank  y«  Ames^  30 
Minn.  179,  were  founded  have  little,  if  any,  application.  The 
declared  exemption  from  service  of  summons  upon  a  nonresi- 
dent witness,  in  the  former  case,  and  in  the  other  upon  a 
nonresident  party  to  an  action  on  trial  here,  and  who  was 
also  a  witness,  was  based  upon  the  policy  of  encouraging  the 
voluntary  personal  attendance,  at  the  trial  of  causes,  of  per- 
sons whose  presence  and  testimony  may  be  necessary  for  the 
better  administration  of  justice,  and  whose  attendance  cannot 
be  compelled.  As  has  already  been  said,  in  cases  of  extradi- 
tion or  interstate  rendition,  there  is  no  encouragement  or 
inducement  held  out  to  the  accused  to  come  voluntarily  into 
^he  state.  He  comes  by  compulsion.  We  fail  to  see  how  the 
administration  of  justice  could  be  promoted  by  holding  the 
accused  protected  from  the  service  of  a  summons  in  a  civil 
action* 

It  has  been  said  that  .if  a  rule  of  absolute  exemption  is  not 
maintained  in  such  cases,  criminal  proceedings  will  be  resorted 
to  fraudulently,  merely  for  the  purpose  of  securing  the  rendi- 
tion of  a  person  from  another  state  so  that  he  may  be  sued 
in  a  civil  action.  We  think  that  protection  against  such 
frauds  may  reasonably  be  left  to  be  applied  when  cases  of 
fraud  appear,  and  the  courts  may  be  trusted  '^^  to  jealously 
guard  against  such  an  abuse  of  legal  process.  We  deem  it 
unnecessary  and  unreasonable,  as  a  means  of  guarding  against 
possible  fraud  in  some  cases,  to  hold  the  accused  in  all  cases 
to  be  absolutely  exempt  from  liability  to  respond  to  civil 
process,  even  though  confessedly  no  fraud  has  been  practiced. 

Order  reversed* 


) 
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BsntADinov— LxABiLiTT  TO  CiTiL  PB00ca8.^Where  the  defendant  wm 
eitradited  on  a  eriminal  charge,  it  waa  held  that  he  waa  aubjeet  to  ariett 
OB  oif  il  prooesa  before  he  could  retaro  to  the  coantry  from  which  be  had 
been  extradited:  Adriane*  ▼«  Lagram^  59  N.  T.  110;  17  Am.  Rep.  317. 

ExTBADiTioR.— That  one  oan  be  held  and  tried  for  a  crime  other  than  that 
for  which  he  waa  extradited,  see  Ccmnumwealih  ▼.  Wrighi,  15S  Maas.  149; 
^5  Am.  8t  Rep.  475;  Laaeelka  ▼.  Siaie,  90  Ga.  347;  85  Am.  Sk  Repw  216; 
PeopU  V.  CroM,  135  N.  T.  536;  31  Aol  St.  Rep.  86Qp  and  note;  and  fifolt  v. 
Olover,  112  N.  a  896^ 


BosBMOND  V.  Graham. 

(64  MIHWIMTA,  m.] 

NiooTiABLB  iMflTRiTiiaiiTa^PAKTiBa.— An  indoraee  of  n  note  may  maintua 
anit  thereon  in  his  own  name  alone  a^inet  the  maker,  though  othen 
are  beneficially  interested  in  the  paper. 

NlOOTIABLI  iMHTBUMBIfTB'— BOHA  FiDB  HOLDBS  OF  COLLATKBAL. — An  in- 
dorsee of  negotiable  paper  taken  before  maturity  as  oolUteral  aecwitx 
for  an  antecedent  indebtedness,  in  good  faith,  and  without  notice  of 
defeases,  snoh  aa  fraud,  which  might  have  been  available  as  between  tbs 
original  |>arties,  holds  the  paper  free  from  such  defenses. 

NBQOTIABLB    IsSTRUMBNTft— Bona  FiDB  HoLDBB — ^NoTIOB  of  DaFBHSBB— 

Notice  uf  defenses  which  an  indorsee  of  negotiable  paper  taken  before 
maturity  aa  collateral  security  for  antecedent  indebtedneae  must  havs^ 
in  order  to  prevent  his  enjoying  the  adrautage  of  a  bona  JUU  purehaMr, 
must  be  such  aa  to  charge  him  with  fraud  or  aotnal  bad  faith. 

Warner^  Richardion^  and  Lawrence^  for  the  appellant. 
Luskj  Bunn^  and  Hadley^  for  the  respondent. 

*'*  Dickinson,  J.  The  defendant  executed  to  one  Max- 
field  his  negotiable  promissory  note.  The  case  befcre  us 
shows  that  Maxfield  was  indebted  to  the  plaintiff  and  two 
other  persons,  William  A.  and  Charles  M.  CampbelL  The 
debt  of  Maxfield  being  due,  he  indorsed  the  defendant's  note 
in  blank,  and  before  its  maturity  delivered  it  to  the  plaintiff, 
who  wrote  over  Maxfield's  blank  indorsement  in  the  usual 
form  a  direction  that  payment  be  made  to  himself,  the  plain- 
tiff.  As  such  indorsee  the  plaintiff  prosecutes  this  action  on 
the  note  against  the  maker.  At  the  trial  upon  the  evidence 
presented  by  both  parties  the  court  directed  a  verdict  for  the 
plaintiff.  The  correctness  of  that  ruling  is  in  question  on 
this  appeal. 

While  it  appears  that  the  indorsement  to  the  plaintiff  was 
made  on  account  of  the  whole  indebtedness  to  the  plaintiff 
and  the  Campbells,  and  that  they  all  had  a  beneficial  inter- 
est in  the  paper,  it  also  appears  that  as  between  themselves 
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it  had  been  committed  to  the  plaintiff  to  act  for  their  common 
interest,  and  according  to   his  own  discretion,  in  obtaining 
payment  or  security  from  Maxtield.     It  does  not  prejudice 
tlie  defendant,  and  constitutes  no  defense,  that  the  Campbells 
are  not  parties  to  the  action:  Elmquist  v.  Markoe,  45  Minn. 
305,  and  cases  cited.     The  defendant  sought  to  show  in  de- 
fense, and  now  claims  to  have  shown,  that  Maxfield  induced 
him  to  execute  the  note  by  fraudulent  representations.    The 
ruling  of  the  court  now  under  review  was  that  this  defense 
was  not  available  as  against  the  plaintiff.    That  is  the  impor- 
tant question  in  the  case*    Its  solution  depends  upon  the  ques- 
tion whether  the  plaintiff  so  acquired  and  holds  the  note  that 
he  enjoys  *'*  the  legal  advantage  and  protection  ordinarily 
attending  the  indorsement  of  negotiable  paper  to  bona  fide 
purchasers.     Although   Maxfield's    testimony,   taken   alone, 
may  tend  to  show  a  sale  of  the  note  to  the  plaintiff,  yet  it  is 
apparent  from  the  transaction  itself,  which  was  by  letters 
between  the  parties,  which  are  before  us  in  the  case,  that  the 
note  was  transferred  as  collateral  security  for  the  existing 
debt.     The  subsequent  understanding  of  Maxfield,  or  the 
manner  in  which  he  afterwards  treated  the  matter,  could  not 
change  the  obvious  nature  of  the  prior  transaction.     Hence, 
we  come  to  the  question  whether  a  creditor  who  bona  fide 
receives  by  indorsement  negotiable  paper  not  yet  due  as  col- 
lateral security  for  a  prior  indebtedness  holds  the  same  free 
from  any  defense  of  fraud  which  might  have  been  available 
as  between  the  original  parties.     The  decisions  have  long 
been  at  variance,  and  the  reasons  which  may  be  advanced  in 
support  of  diverse  conclusions  have  been  so  fully  stated,  and 
so  often  reiterated,  that  we  need  not  restate  them,  and  will 
not  attempt  to  add  to  them.     The  question  has  never  been 
decided  in  this  court    In  the  following  jurisdictions  it  has 
been  settled  that  the  holders  of  such  collateral  securities 
enjoy  the  advantages  peculiar  to  bona  fide  purchasers  of  nego* 
tiable  paper:  California,  Connecticut,  Qeorgia,  Illinois,  Indi* 
ana,  Louisiana,  Maryland,  Massachusetts,  New  Jersey,  Rhode 
Island,  South  Carolina,  Texas,  Virginia,  the  federal  courts^ 
Bngland,  and  Canada.     About  an   equal  number  of  State 
courts  have  declared  the  contrary  rule.    The  subject  was 
fully  discussed,  and  the  rule  finally  settled  as  first-above 
indicated  in  the  federal  courts  in  the  oase  of  RaUrocul  Co,  v. 
National  Bank,  102  U.  8.  14.     The  modern  law-writers  very 
generally  recognize  this  as  the  prevailing  rule,  and  among  kle 
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decisions  in  jurisdictions  where  the  opposite  doctrine   ba» 
long  been  settled  may  be  found  expressions  iixiicuting  that 
the  courts  would  have  foUowed  the  law  as  declared   by  the 
supreme  court  of  the  United  States  if  they  liad  not  been 
bound  by  their  own  former  decisions:  See  Smith  v.  Dibber^  82 
Me.  34;  17  Am.  St.  Rep.  464.     Most  of  the  authorities  are 
cited  and  the  subject  well  presented  in  Jones  on  Pledges,  107, 
1 11,  et  seq.     See,  also,  Bigelow  on  Bills  and  Notes,  497.     This 
being  a  matter  of  general  commercial  law,  the  rulings  in  the 
federal  courts  will   everywhere  follow  that  of  the  supreme 
court,  as  above  indicated,  irrespective  '^^  of  what  the  state 
courts  may  declnre  to  be  the  law  in  their  respective  jurisdic- 
tions.    Diverse  rules  of  law,  affecting  ordinary  commercial 
transactionsy  cannot  be  finally  declared  and  enforced  by  dif- 
ferent courts  within  the  same  jurisdiction  without  resulting 
evils  too  great  to  be  disregarded.     Without  assuming  now  to 
determine  as  to  which  side  of  the  question  is  supported  by 
the  better  reason,  it  is  considered  that  our  decision  should 
l>e  such  that  there  shall  be  but  one  rule  of  law  recognised 
and  enforced  in  all  the  courts  in  this  state.     We  therefore 
decide  that  the  indorsee  of  negotiable  paper  taken    before 
maturity  as  collateral  security  for  an  antecedent  indebted- 
ness, in  good  faith,  and  without  notice  of  defenses,  such  as 
fraud,  which  might  have  been  available  as  between  the  origi* 
nal  parties,  holds  the  same  free  from  such  defenses.     We  the 
more  unhesitatingly  declare  this  as  the  rule  of  law  because, 
in  addition  to  the  great  weight  of  authority  in  its  favor,  we 
believe  that  it  is  in  accordance  with  the  understanding  and 
usage  which  have  generally  prevailed  in  commercial  circles. 
If,  then,  the  plaintiff  became  an  indorsee  of  the  note  bona 
fide  without  notice  of  the  fraud  claimed  to  have  been  involved 
in  its  execution,  that  defense  is  unavailable.     We  will  assume 
that,  if  fraud  was  shown,  the  burden  rested  on  the  plaintiff 
to  prove  that  he  bad  no  notice  of  it     The  notice  which  Uie 
indorsee   must  have,  in  order  to  prevent  his  enjoying  the 
advantage  of  a  bona  fide  purchaser,  must  be  such  as  to  charge 
him  with  fraud  or  actual  bad  faith:  Merchante^  Nat  Bank  v. 
MeNeir^  51  Minn.  123.     We  do  not  see  that  the  plaintiff  tes- 
tified upon  this  subject,  but  it  appeared  from  the  testimony 
of  Maxfield  that  the  plaintiff  knew  nothing  about  the  cir- 
cumstances of  the   transaction  between   Maxfield  and  the 
defendant  in  the  course  of  which  the  note  was  given.    This 
testimony  is  not  opposed  by  any  evidence,  and  we  see  ootb- 
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ing  in  the  case  which  would  justify  the  conclusion  that  the 
plaintiff  had  any  notice  of  the  fraud,  if  there  was  any.  He, 
as  well  as  the  Campbells,  resided  in  a  distant  state.  The 
couimunications  connected  with  the  indorsement  and  sending 
of  the  note  to  the  plaintiff  (which  were  all  between  Maxfield 
and  the  plaintiff  alone)  disclosed  nothing  as  to  the  circum- 
stances of  the  procuring  of  the  note  by  Maxfield.  Hence, 
while  there  is  not  much  affirmative  evidence  of  the  **^ 
absence  of  notice  to  the  plaintiff  of  any  fraud,  we  think  there 
was  enough  to  make  a  prima  facie  and  credible  case  in  bis 
favor;  and  being  unopposed,  as  we  consider,  by  evidence  to 
the  contrary,  our  conclusion  is  that  the  court  was  right  in 
directing  a  verdict  for  the  plaintiff. 
Judgment  adjrmed. 

GiLFiLLANy  C.  J.,  did  not  sit. 


KeaoTiABLB  Inbtrumsmts — Bona  Fidi  Holdbr  as  Collateral.^ A 
bonajide  bolder  of  coiiimercial  pmper  taken  m  oollateral  security  for  R  debt 
created  either  before  or  at  the  time  of  the  trausfer  U  entitled  to  en/orea 
payment  thereof  without  regard  to  equities  existing  between  prior  parties 
of  which  he  had  uo  notice:  Crump  v.  Berdan,  97  Mich.  203;  37  Am.  8L  Rep. 
34o,  and  note,  with  the  cases  collected. 

KicGariABLB  Instbumrnts.— Fraud  ih  thx  Inckption  as  AprBcnne 
Bona  Five  IIoldrr:  See  Ward  v.  JofuutotK  SI  Minn.  480;  38  Am.  St  Rep. 
615;  and  the  exteuiled  notes  to  WiiUird  ▼.  NtUon,  37  Am.  St  Rep.  458,  Rod 
BedeU  ▼.  Herring,  11  Am.  St  Rep.  309. 

Krootiablr  I MRTRUiiRNTS-- Actions  on — PARTns — lNDOR8BR.^An  action 
on  a  promissory  note  payaule  at  a  bank  is  properly  brought  in  the  nauM  of 
the  indorsee  or  holder  of  the  legal  title,  though  he  may  not  be  the  beuelicial 
owner:  Cartiullch  ▼.  Mims^  88  Ala^  335.  Tiie  holder  of  a  promissory  nota 
under  the  unconditional  indorsement  of  the  payee  has  the  legal  title,  and 
may  sue  in  his  own  name,  though  the  assignor  possesses  the  beneficial  inter- 
est in  the  proceeds:  Blmquisl  ▼•  Markoe^  45  Minn.  305.  One  ta  whom  a 
note  is  given  may  enforce  the  same  in  his  own  name  though  a  third  person 
has  an  interest  in  the  debt:  Lundberg  ▼.  NotihweaUrn  EUoaior  Co.,  42  Minn. 
37.  One  to  whom  a  note  has  been  indorsed  as  collateral  security  naay 
maintain  an  action  thereon  against  the  maker  after  the  payment  of  the  debt» 
either  for  himself  or  as  trustee,  unless  the  maker  is  thus  deprived  of  some 
equitable  defense  as  against  the  payee:  Logan  t.  CaueUt  88  Pa.  St  288;  32 
Am.  Rep.  453.  An  indorsee  of  an  accommodation  note  after  maturity,  with  or 
without  knowledge  of  its  oonsiderRtio%  may  enforoa  it  against  the  prior  par- 
ties  to  the  same  extent  as  if  it  had  been  executed  for  valne  if  his  immediata 
indorser  was  antitied  to  enforoa  it:  CcUrtU  ▼•  WaUdm,  89  Va.  801;  87  Am. 
8t  Rep.  897. 


3i0  Youjia  V.  Board  of  Bducatiok.  [IGiixu 


TouNO  V.  Board  op  Eduoatioh, 

[64  MIMIMOTA,  88&] 

Ultka  Vimn—MvHiciPAL  CoRPOBATiON8.~The  «ctioB  of  the  offiMn  off  a 
school  distriot  in  borrowing  and  oxpending  money  in  the  improvooMBt 
of  tchool  proportjr  without  Uwfnl  Mithority  ndtoa  no  liability  agni— t 
iho  school  dltiriot  for  money  had  and  receiTod.  nor  is  it  snffieiMit  to 
create  an  estoppel  against  sneh  district  to  deny  its  liability  for  the  bsas 
fit  receiTod*  No  estoppel  or  ratification  oan  bo  inferred  from  its  rotoa« 
ttsn  or  enjoyment  of  the  benefit  of  the  expeaditnre  when  it  has  had  no 
option  to  rejeot  Mie  improvoment. 

£.  P.  Peter$<mi  and  Spooner  and  Taylor^  for  the  appellant. 
Young  and  Nye^  and  Daniel  Fith^  for  the  respondent 

*^^  Vandebbubgh,  J.  The  plaintiff  recovered  a  Terdict, 
under  the  direction  of  the  court,  for  two  hundred  and  five 
dollars,  and  interest,  for  money  advanced  by  Stevens  A  Co., 
of  whose  insolyent  estate  the  plaintiff  is  receiver.  The  evi* 
•dence  in  the  case  tended  to  show  that  the  defendant  bad 
Expended  the  proceeds  of  bonds  lawfully  issued  io  the  erec- 
tion of  a  schoolhouse  for  the  district,  but  the  money  derived 
from  the  bonds  was  insufficient  to  complete  the  building,  and 
thereupon  the  treasurer  of  the  district,  one  Peterson,  arranged 
with  Stevens  A  Co.,  who  were  bankers,  for  additional  funds 
to  complete  the  same,  and  drew  checks  upon  them  for  the 
amount  of  two  hundred  and  five  dollars,  which  were  honored 
4ind  paid,  though  the  district  had  no«funds,  and  the  money 
was  expended  in  paying  for  labor  and  material  furnished  for 
the  building,  under  the  direction  of  the  treasurer  and  other 
officers  of  the  board.  It  does  not  appear  that  the  board,  as 
euch,  ever  authorized  the  loan  in  question  or  the  expenditure 
of  the  money  in  the  manner  stated,  but  the  money  was  secured 
and  expended,  as  may  be  inferred,  by  individual  members  or 
officers  of  the  board,  upon  the  belief  that  their  action  in  the 
premises  would  be  approved  by  the  defendant  and  the  district. 
A  school  district  order  was  subsequently  issued  to  Stevens  A 
Co.  for  the  amount,  but  whether  at  a  lawful  meeting  of  the 
board  is  left  in  doubt  by  the  evidence. 

The  question,  then,  is  whether  the  mere  fact  that  the  money 
was  received  and  expended  by  the  officers  of  the  district 
in  improving  its  property,  though  without  lawful  authority, 
raises  a  liability  against  the  corporation  for  money  had  and 
received,  or  is  sufficient  to  create  an  estoppel  against  the  dis' 
trict  to  deny  its  liability  therefor.     But  it  cannot  be  said  that 
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the  district  hae  either  received  or  expended  the  monej,  or  that 
it  WAS  bound  by  the  acts  of  its  officers,  and  no  estoppel  or  rat-^ 
ification  can  be  inferred  from  the  fact  that  it  retains  and 
enjoys  the  benefit  of  the  expenditure,  because  it  is  inseparable 
from  its  property,  and  the  case  is  unlike  an  unauthorized 
**^  parcbase  of  chattels,  which  could  be  restored.  It  has  no 
option  to  reject  the  improvemeot  in  this  instance:  Shaw  ▼• 
First  Baptist  Church,  44  Minn.  25.  It  would  be  a  very  unsafe 
rule  to  establish  to  hold  that  school  officers  might  borrow 
money  at  their  pleasure,  and  bind  the  district  because  the 
same  is  expended  by  them  in  improving  the  property  of  the 
district  The  case  is  to  be  distinguished  from  Borough  of 
Henderson  v.  County  of  Sibleyy  28  Minn.  516.  There  the 
money  claimed  bad  been  deposited  in  the  county  treasury, 
and  was  used  and  expended  by  the  county  in  the  erection  of 
a  courthouse,  which  it  had  authority  to  build.  It  was  ex-> 
pended  for  a  lawful  purpose  by  the  proper  authorities,  and 
the  county  could  not  deny  that  it  had,  or  had  used  for  its 
benefit,  plaintiff's  moneys  received  without  consideration,  and 
was  bound  to  refund. 
Order  reversed,  and  new  trial  granted* 


liu2fiGn>AL  CoRPORATioNa— Ultra  Viaia — A  maaiclpal  eorpontion  !• 
not  estopped  from  denying  the  validity  of  a  contract  made  by  ita  officers 
when  there  has  been  no  authority  for  making  the  contract:  Nttdbery  ▼.  Fox^ 
t7  Minn.  141;  S  Am.  St  Rep.  S30;  Clark  ▼.  Du  Moine$,  19  Iowa,  199|  87 
Am.  Dec.  423,  and  note;  McDonald  t.  Mayor,  68  N.  T.  23;  23  Am.  Rep. 
144;  Mtithetnon  ▼.  Orand  Rapids,  88  Mich.  568;  26  Am.  81  Bep.  299.  When 
a  oojutract  entered  into  by  a  school  dintrict  for  the  payment  of  school  money 
is  vmd  the  retention  by  sach  municipality  of  the  fmits  of  snch  contract  wiU 
not  subject  it  to  liability,  either  nnder  snch  contract  or  npon  a  qmauimm 
msnU:  Ooom  Bher  Aank  t.  Willow  Laki  School  Tp.,  1 N.  Dak.  26;  26  Am.  8t 
Rep.  605,  and  note.  Sao,  farther,  on  this  snbjaot,  the  notes  to  NoikoUle  ▼• 
Staksrlaikk  36  Am.  8t  Rep^  9fl^  and  Orlando  ▼.  Pragg,  84  Am.  St.  Rep.  ttw 
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Nbttlbtok  t;.  Ramsbt  County  Land  and  Loav 

Company. 

[54  MlMMnOTA,  ML] 
SVSHOOATIOV— POKCBASBB  OF  MoftTQAOBD  PB-BMISn— PaTMSNT  BT  SmOTT 

OH  NoTis.— When  a  parchaaer  of  mortgaged  praoiiMs  has  azprwily 
aMomed  the  payment  of  the  mortgage  debt  a*  part  of  the  oontideratioB, 
ao  indoreer  who  hat  become  liable  on  the  mortgage  notee  it  entitled, 
upon  payment  thereof,  to  subrogation  to  the  rights  and  remediee  of  the 
payee  of  eaoh  notes,  and  may  recover  of  such  purchaser  the  anoaat 
thereof.  Such  right  of  subrogation  extends  not  merely  to  the  mortgsge 
■ecnrity,  but  also  to  the  debt  and  remedies  to  enforce  it. 

SvBvrTSHip— Right  of  SaaiTT  Upon  Patmbnt  of  Pabt  of  Dbt. 
When  there  is  an  agreement  to  pay  an  entire  debt  evidenced  by  notes 
maturing  at  different  times,  a  surety  who  pays  oue  of  the  notes  ii 
entitled  to  maintain  an  action  against  the  principal  debtor  for  tb« 
installment  so  paid,  without  waiting  until  the  whole  indebtadneM  is 
paid. 

SoBSOOATioii— RiORTB  OF  8 ORRT. —Before  a  surety  can  claim  the  right  to 
be  subrogated  to  the  rights  of  the  creditor  he  must  pay  or  discharge 
the  debt  in  money,  or  in  property  taken  as  money. 

8vEBTT8Hip— Imdbpbndbnt  CoHTRAcr  AS  Affbctino.— The  liability  of  a 
purchaser  of  mortgaged  premises,  who,  by  the  deed  oonTeying  the 
property,  expressly  assumes  the  payment  of  the  mortgage  debt»  is  not 
qualified  or  limited  by  an  independent  agreement  between  him  and  his 
grantor,  by  which  the  Utter  promises  to  pay  certain  installments  of  the 
mortgage  debt  as  it  falls  due.  Such  agreement  is  for  the  sols  beasfit 
of  the  purchaser,  and  is  in  the  nature  of  indemnity  to 


Jama  E,  Trash,  for  the  appellant 

John  W.  Lanej  for  the  respondent 

**^  Vanderburgh,  J.  The  plaintiff,  who  was  the  owner  of 
oertain  premises  described  in  the  complaint,  sold  and  con* 
▼eyed  the  same  to  one  Marvin,  and  the  latter,  for  part  of 
the  purchase  price,  executed  and  delivered  to  the  plaintiff 
his  four  promissory  notes  for  twelve  hundred  dollars  each, 
secured  by  mortgage  upon  the  property.  Thereafter,  on  the 
thirtieth  day  of  October,  1888,  Marvin  conveyed  the  land 
to  the  defendant,  and  by  the  terms  of  the  deed  conveying 
the  same,  and  as  part  consideration  therefor,  the  defendant 
assumed  and  agreed  to  pay  all  the  indebtedness  secured  by 
the  mortgage.  On  the  twenty-first  day  of  November,  1888, 
the  plaintiff  assigned  and  transferred  the  mortgage  and  notes 
«bove  mentioned  to  tbe  I^ondon  and  Northwest  American 
Mortgage  Company,  and  at  the  same  time,  as  the  court  finds, 
indorsed  each  of  the  notes,  and  duly  waived  deraapd  of  pay- 
ment and  notice  uj^n  ih^   hack   thereof.     No  part  of  the 
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indebtedness  so  secured  has  been  paid  by  the  defendant,  but 
it  is  found  that  the  plaintiff,  by  virtue  of  his  liability  as 
indorser  upon  the  notes,  was  called  upon  to  pa}',  and  upon 
the  fifteenth  day  of  March,  1892,  did  pay,  as  alleged  in 
the  complaint,  the  interest  and  the  note  which  matured 
on  October  1,  1890.  The  trial  court  held  that,  by  virtue  of 
such  payment,  he  was  subrogated  to  the  rights  of  the  assignee 
of  the  mortgage,  and  entitled  to  recover  of  this  defendant  the 
<ainount  so  paid. 

1.  In  such  cases  the  payment  does  not  extinguish  the  debt 
which  is  kept  alive  for  the  benefit  of  the  surety,  and  is  in 
e<|aity  treated  as  a  purchase,  investing  him  with  the  same 
rights  in  respect  to  securities  as  were  possessed  by  the  cred- 
itor: Felion  V.  Biasel^  25  Minn.  19.  And  where,  as  in  this 
case,  a  grantee  of  mortgaged  premises  erpressly  assumes  and 
agrees  to  pay  off  the  mortgage,  subrogation  extends  not 
merely  to  the  mortgage  security,  but  to  the  debt;  and  the 
surety*  on  payment  of  the  debt,  may  be  subrogated  not  only 
ti>  the  security,  but  to  the  remedy  of  the  creditor  upon  the 
e  (press  contract  of  the  purchaser  who  has  assumed  to  pay 
the  same:  2  Jones  on  Mortgages,  seo.  883;  Rardin  v.  Walpole^ 
3B  Ind.  146;  Sheldon  on  Subrogation,  2d  ed.,  sec.  181.  If  the 
plaintiff*,  the  payee  in  the  notes,  has  been  obliged  to  pay  the 
debt,  he  is  entitled  to  ^^  be  subrogated  to  all  the  remedies 
of  the  holder  of  the  debt  and  mortgage. 

2.  The  defendant  invokes  the  rule  that  the  surety  is  not 
entitled  to  be  subrogated  until  he  has  paid  the  entire  debt, 
but  that  is  not  applicable*  where  separate  notes  or  install- 
ments are  paid,  and  the  remedy  sought  is  upon  the  promise 
or  contract  of  the  principal  debtor  to  pay  an  entire  debt  pay* 
able  in  installments,  and  not  the  apportionment  or  applica- 
tion for  his  benefit  of  securities  in  the  hands  of  the  creditor. 
No  question  can  arise  here  as  to  the  sufficiency  of  the  se* 
curity  as  between  plaintiff  and  the  principal  creditor,  because 
defendant's  promise  and  undertaking  are  to  assume  and  pay 
the  entire  debt,  and  it  is  immaterial  in  whose  hands  the  notes 
are.  No  apportionment  is  required,  therefore,  and  it  is  not 
material  to  plaintiff's  rights  that  he  has  as  yet  paid  only  one 
of  the  notes,  and  not  the  entire  debt.  The  defendant  is  the 
party  ultimately  liable  to  pay  the  indebtedness  in  full,  and 
it  does  not  concern  it  that  the  notes  are  held  by  different 
parties,  because  the  defendant  is  bound  to  pay  the  entire 
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debt  represented  bj  the  noteSi  for  it  has  agreed  to  do  so  upoa 
Bufficieot  consideration. 

8.  The  defendant  also  insists  that  the  evidence  in  the  case 
is  insufiicient  to  establish  the  fact  of  the  payment  and  satis* 
faction  of  the  note  and  interest  so  as  to  entitle  plaintiff  to 
subrogation.  Tlie  liability  of  the  debtor  upon  the  original 
debt  must  be  discharged  exqept  as  to  the  surety;  hence,  be- 
fore the  latter  can  claim  to  be  subrognted,  he  must  pay  or 
discharge  the  debt  in  money  or  property  taken  as  money. 
The  court  in  this  case  finds  that  the  debt  sued  for  was  paid. 
As  proof  of  the  fact  the  evidence  is  not  very  strong  or  satis- 
factory, but  there  is  some  evidence  to  support  t1  e  finding; 
enough,  we  think,  to  call  upon  the  defendant  to  ma  ;e  some 
showing  in  rebuttal.  But  this  was  not  done,  and  tlie  ques- 
tion was  left  to  rest  upon  the  evidence  of  plaintiff  only.  The 
note  was  evidently  taken  up,  for  it  was  delivered  to  plaintiff 
by  the  second  indorser,  and  is  in  his  possession;  and  be 
testified  that  it  was  paid  by  his  notes,  and  presumptively  the 
case  stands  as  if  the  note  and  demand  for  overdue  interest 
had  been  assigned  to  him. 

4.  When  the  defendant  purchased  the  mortgaged  premises 
it  took  a  bond  from  Marvin,  its  grantor,  in  which  he  obligates 
himself  to  sell  for  the  defendant  enough  of  the  lots  conveyed 
to  meet  the  '*^  payments  due  in  1889  on  the  mortgage 
assumed  by  it,  or  pay  the  same  when  due,  and  take  stock  of 
the  company  for  the  amount  so  disbursed.  This  agreement 
was  for  the  benefit  of  the  defendant,  and  is  in  the  nature  of 
indemnity,  but  in  no  way  qualified  or  limited  its  liability 
upon  its  covenant  in  the  deed,  and  cannot  be  read  with  it  as  a 
part  of  the  contract  of  the  defendant  in  assuming  the  mort- 
gage.    The  defendant's  remedy  is  against  Marvin  solely. 

Order  affirmed.  ...^ 

SvBBooATioir— Patmuit  ov  Pabt  qw  Dssr.— a  tnnty  paying  any  park 
of  a  bond  for  purchMo  money,  whon  the  vendor  aUo  reaerved  %  lion  upon 
the  land,  ie  rabrogated  to  the  veiidor'a  righta  under  the  lien:  UmeU  v.  Madt^ 
4  Unmph.  819;  40  Am.  Deo.  e4& 

SuBROOATiON— Patmbut  so  Csbatb  RiQRT.^II  knot  liability  to  pay 
bot  actual  payment  to  the  creditor  which  raiaea  the  equitable  right  to  be 
aubrogated  to  hit  remediea:  Jmmtum  Co,  v.  /We%  TUie  etc  Ool,  128  Pa. 
8t,  623}  10  Am.  8t  Rep.  646^  and  note;  Forrmi  OU  Co.'a  Affiok,  118  Pa. 
8t  138;  4  Am.  St  Rep.  684. 
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Gabpbntes  v.   American    Building    and   Loan 

assooiation. 

[54  MIKKESOTA,  403.] 

GoMviBsioH— WuBM  Ibrevooablb.— The  wtoiigful  and  Irregular  tale  of 
stock  of  a  shareholder  in  a  corporation  for  the  nonpayment  of  dues  is 
a  eon  version  of  the  stock  by  the  corporation,  for  which  an  action  can 
be  sustained  against  it  by  the  owner  or  his  assignee.  The  corporation 
cannot  avoid  liability,  nor  mitigate  the  damages  which  the  shareholder 
la  entitled  to  recover  by  an  offer  to  reinstate  saoh  shareholder  upon 
payment  of  the  accrued  delinquent  dues,  made  after  it  has  been  judi* 
oially  deteruiiued  that  such  lale  was  unlawful. 

OoHVBKsiON— Offer  'ixy  Rbtdrn  GoODfl. — When  an  actual  conversion  of 
goods  has  taken  place  the  owner  is  generally  under  no  obligation  to 
receive  them  back  upon  a  tender  by  the  wrongdoer  before  bringing 
his  action,  nor  does  auch  offer  to  return  mitigate  the  damages  which  the 
owner  is  entitled  to  recover, 

OMvaRaioM. — Abt  Dis-rmoT  Act  ov  Dominion  wrongfully  exerted  over 
one's  property,  in  denial  of  his  rights  or  inconsistent  therewith,  is  and 
may  be  treated  as  a  conversion. 

CosvEKaioM— Okver  to  Rkturv  Goods  — Mitigation  or  Damaoes. -« 
When  a  conversion  lacks  the  element  of  willfulness,  and  has  been  cum- 
mitted  in  good  faith,  the  court  in  its  discretion  may  order  a  return 
of  the  goods  upon  timely  application  by  the  wrongdoer,  aooompanied 
by  an  offer  to  pay  all  coats  and  a  showing  that  no  real  injury  will  result 
to  the  owner  when  possession  is  restored.  The  right  of  action  is  not 
defeated  by  the  order  of  the  courts  but  damages  are  thereby  mitigated. 

Coiivj£RsioN  or  Stock — SuKRENDiRor  Stock  CBR'nncATEa. —The  wrong- 
ful and  irregular  sale  of  corporate  stock  by  the  corporation  issuing  it 
is  a  oonversion,  for  which  an  action  can  be  maintained  by  the  owner  or 
his  assignee  without  surrendering  the  certificates  of  stock. 

Action  against  a  corporation  for  the  value  of  sliares  of  stock 
Bold  by  it.  While  plaintiff,  as  owner  of  the  stock  by  assign- 
ment, was  in  default  in  the  payment  of  dues  thereon,  the 
corporation  sold  the  stock  at  auction  without  the  notice  to 
plaintiff  required  by  the  by-laws  of  the  corporation.  Judg- 
iMnt  for  plaintifil    Defendant  appeals. 

C.  M.  Cooley^  Hart  and  Brewer j  and  Rea  and  Hubaehek^  for 
the  appellant 

N.  Fetter^  Dodd  and  Bowman^  and  LuBh,  Bunn^  and  Hadley^ 
for  the  respondents. 

^^*  Collins,  J.  In  substance,  the  oomplaint  herein  is 
identical  with  that  involved  in  Allen  v.  American  B.  A  L. 
A99n.^  49  Minn.  544;  82  Am.  St.  Rep.  674.  The  conspicuous 
difference  in  the  answers  in  the  two  actions  is  that  in  the  case 
just  meutioued  the  defendant  association  justified  the  trans- 
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actions   of    which    the  plaintiff    complained,    aflirnied  the 
regularity  and  validitj  of  the  alleged  sales,  and  rtrlied  uiH>a 
them  as  a  perfect  defense  to  the  cause  of  action,  while  here 
the  answer  disaffirmed   and  repudiated  the  sales,  express^Iy 
averred  their  invalidity,  and  alleged  that  in  the  month  of 
May,  18U2,  tlie  various  stockholders  had  heen  notified   by 
mail  that  sucli  pretended  sales  were  null,  and  had  no  effect 
upon  their  riglits  and  tliat  they  were  entitled  to  reinstate* 
ment,  upon  payment  of  actual  dues  and  fines;  and  tlie  stock* 
holders  were  further  notified  that,  unless  their   stock   was 
n^instated  upon  the  terms  proposed,  a  sale  of  the  same  would 
b»  made  on  June  23,  1802,  pursuant  to  the  by-laws  of  the 
association.      The  court  below  found  that  nearly  all  of  the 
pretended  sales  had  been  made  in  the  years  18^9  and  1890. 
IV  further  found  that  the  notice  just  referred   to  ^**  was 
ie<sued  m  the  month  of  May,  1892,  by  means  of  a  circular 
hotter,  in  which  it  was  stated  that  said  sales  had  been  declared 
vuid  by  the  courts  of  the  state.     It  is  a  fair  inference  that 
U'ltil  this  circular  was  promulgated  the  defendant  had  per- 
sisted in  its  assertion  that  the  sales  were  regular  and  valid; 
and  as  the  opinion  in  the  Allen  case  was  filed  on  May- 16, 
1892,  it  may  also  be  inferred  that  the  circular  was  prepared 
a^ter  that  date,  and  was  induced  by  the  result  of  that  action. 
l*he  trial  court  also  found  that  the  present  case  was  com- 
n^enced  June  22d,  and  that  the  assignments  under  which  the 
plaintifTs  claim  were  executed  and  delivered  prior  thereto.  It 
was  found  that  on  June  23d  the  stock  shares  had  been  sold  to 
defendant,  in  pursuance  of  the  circular  notice,  and  that,  in 
form,  the  sale  was  regular. 

We  regard  this  cause  as  wholly  controlled  by  that  of 
Allen  V.  Avierican  B.  &  L.  Assn.^  49  Minn.  544;  82  Am.  St.  Rep. 
574.  It  was  said  in  the  opinion  therein — and  our  views 
remain  the  same — that  the  right  of  action  there  recognised 
and  upheld  was  founded  upon  the  fact  that  there  had  been 
a  distinct  act  of  dominion  wrongfully  exercised  over  the  share- 
holder's property,  inconsistent  with  their  rights,  and  in  denial 
of  them.  The  defendant  corporation,  by  assuming  to  sell, 
and  wrongfully  selling,  the  shares,  deprived  the  owners  of 
their  stock,  and  the  advantages  accruing  from  it,  as  much 
when  bidding  it  in  for  itself  as  when  it  accepted  the  bid  of 
a  stranger,  and  then  transferred  the  title  on  its  books.  This, 
it  was  said,  was  an  act  of  interference,  subversive  of  the  rights 
of  the  stockholders  to  enjoy  and  control  the  stock,  and  may  be 
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treated  by  them  as  aconyersion  of  their  property.  That  any 
distinct  act  of  dominion  wrongfully  exerted  over  one's  prop- 
erty, in  denial  of  his  right,  or  inconsistent  with  it,  amounts  to, 
and  may  be  treated  as, a  conversion,  was  recognized  long  ago  in 
thlB  court,  in  Hossfeldt  ▼.  Dill,  28  Minn.  469.  The  right,  then, 
of  the  original  shareholders,  or  of  these  plaintiffs,  as  their 
assignees,  to  maintain  this  action,  was  perfect  from  the  day  it 
accrued  up  to  the  time  that  defendant  association  abandoned 
its  former  line  of  defense,  and  offered  to  reinstate — a  period 
of  from  two  to  three  years.  This  was  settled  in  the  Allen 
case;  so  that  the  present  inquiry  is  solely  as  to  the  effect  of 
the  offer  to  reinstate  upon  an  existing  and  perfect  riglitof 
action  then  held  by  the  shareholders  ^^®  or  by  the  plaintiffs, 
and  the  offer  was  nothing  more  than  an  offer  to  return  to  the 
rightful  owner  property  already  converted  to  the  defendant's 
use.  It  was  an  attempt  on  the  part  of  the  association,  after 
it  had  actually  converted  the  stock  shares  to  its  own  use,  and 
had,  for  the  term  of  from  one  to  three  years,  denied  tliat  the 
former  owners  had  any  interest  in  the  same,  to  contpel  them 
to  receive  back  the  converted  property  against  their  will. 
The  palpable  purpose  of  the  offer  to  reinstate  was  to  deprive 
the  shareholders  of  a  clear  right  possessed  by  each  to  elect  as 
between  remedies — to  determine  whether  their  actions  should 
be  brought  to  recover  the  stock  shares  in  specie,  or  to  recover 
for  the  value  of  the  same.  If  tlie  offer  could  be  given  the  full 
effect  desired,  the  defendant  would  be  allowed  to  perpetrate 
a  wrong;  to  persist  that  it  had  authority  so  to  do;  and  finally, 
when  defeated  in  the  courts,  to  take  away  from  the  injured 
party  his  right  to  pursue  his  choice  of  concurrent  remedies. 
It  is  safe  to  say  that  the  option  as  to  remedy  is  not  with  the 
party  who  has  inflicted  the  injury,  for  if  it  were,  he  would  be 
permitted  to  take  advantage  of  his  own  wrong. 

It  is  well  settled,  as  a  general  proposition,  that  when  an 
actual  conversion  of  chattels  has  taken  place  the  owner  is 
under  no  obligation  to  receive  them  back,  when  tendered  by 
the  wrongdoer:  6  Bacon's  Abridgment,  677;  9  Bacon's 
Abridgment,  559;  4  Am.  &  Eng.  Ency.  of  Law,  125,  and 
cases  cited.  The  right  of  action  is  complete  and  perfect 
when  the  conversion  takes  place,  and  the  object  of  the  action 
is  to  recover  damages,  not  to  regain  possession  of  the  thing 
itself.  Even  if  the  goods  be  returned  by  the  wrongdoer,  and 
are  accepted  by  the  owner,  after  the  action  is  brought,  dam- 
ages, nominal  or  actual,  may  be  recovered.    There  is  a  class 
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of  cases  when,  in  trespass  or  trover,  the  defendant  may  miti- 
gnte  tlie  damages  by  a  timely  and  proper  return  of  the  prop- 
erty. The  rules  which  govern  in  such  cases  seem  to  be  that 
where  the  wrong  lacks  the  element  of  willfulness — has  been 
committed  in  good  faith — the  court,  in  its  discretion,  may 
order  a  return,  upon  timely  application  by  the  defendant, 
accompanied  by  an  offer  to  pay  all  costa,  and  a  showing  that 
no  real  injury  will  have  been  suffered  by  the  plaintiff  when 
possession  is  restored.  The  right  of  action  is  not  defeated  by 
the  order  of  the  court,  but  damages  are  mitigated.  The  sub- 
jeet  and  the  authorities  are  fully  reviewed  in  Hart  y.  Skinner^ 
16  Vt  188;  42  Am.  Dec.  600.  See,  also,  Reynold9  ***  ▼. 
Shuler,  6  Cow.  328,  and  ChurehtU  v.  WeUh,  47  Wis.  89.  We 
have  no  such  case  now  before  us. 

The  point  is  made  upon  this  appeal  that  it  was  incumbent 
upon  the  plaintiffs  to  produce  and  surrender  up  the  stock 
or  share  certificates  before  they  could  recover:  Jadyn  v.  Su 
Paul  DietiUing  Co,y  44  Minn.  183,  being  the  principal  author- 
ity relied  on.  But  plaintiffs  are  not  asking,  as  was  demanded 
there,  for  the  cancellation  of  stock  certificates,  the  transfer 
of  such  stock  upon  the  books  of  the  association,  and  the  issu- 
ance of  new  certificates.  Nor  were  the  conclusions  reached 
in  the  Joslyn  case  adopted  on  any  view  of  the  negotiability  of 
stock  certificates,  but  on  general  principles  appertaining  to 
the  doctrine  of  estoppel.  The  transfer  or  assignment  of  the 
certificates  here  involved  could  give  the  purchaser  no  greater 
rights,  as  against  the  association,  than  the  aasignora  had: 
Hammond  v.  Hastings^  134  U.  8.  401. 

The  remaining  points  made  by  counsel  for  appellant  need 
not  be  specifically  referred  to. 

Judgment  affirmed.  ..... 

Corporations— Salb  bt  of  Dbukqurmt  Stook.— A  oorpomlloa  bis  ■• 
inhereni  power  to  forfeit  or  saU  •hwM  of  stook  owaod  by  delinqoent  stock- 
holdortx  BMdd  ▼.  Muitnomak  tie.  B^.  Co.,  16  Or.  413;  S  Am.  St.  Rop^  I69» 
and  noto.  Where  the  eharter  of  a  corporatioii  aathoriiee  the  tele  of  etock- 
holders*  etook  for  unpaid  aaseumeoU,  a  mle  thereof  for  m&  illegal  ■■■«■■ 
ment  it  inyalid:  Letoey^s  Uktnd  i?.  &  Ob.  ▼.  BoUon,  48  He.  401;  77  Am. 
Dec  238.  The  power  of  a  oorporation  to  forfeit  etook  ffiTen  it  by  ohertor 
maet  be  striotiy  purtnedx  Oemumiaitm  Uc  Jtp.  Ook  ▼.  FUler,  80  Fa.  St  19A; 
100  Am.  Deo.  648^  and  note. 

CoiiVBR8ioM--OmBa  TO  Rbtork  Ooodb.— a  defendant  In  trover  caniiot 
tetom  the  property  in  mitigation  of  damages  when  the  taking  wae  willful 
and  the  property  hae  been  eeaentially  injured,  and  no  return  wae  applied 
lor:  Bart  ▼.  Skinner,  16  Vt.  138;  42  Am.  Deo.  600,  and  notet  The  owner 
of  property  eouyerted  is  not  oblij^ed  to  receive  it  after  the  oonvenion:  Mtur^ 
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roa4  Co.  T.  O'LhmnfU,  49  Ohio  St  4S9:  84  Am.  St.  Rep.  079,  and  note.  S«o» 
also,  the  note  to  OreenfieH  Bank  t.  LeaviU,  28  Am.  Dec  270,  and  the  ez« 
tended  note  to  Boiling  t.  Kirby,  24  Am.  St  Rep.  798. 

CoNvxRsiON— WsoNQVUL  ExxKciSB  OF  DoMi viON  Otkr  Propbhtt.  —Any 
distinct  act  of  dominion  wrongfully  exerted  over  property  in  denial  of,  or 
inooneistent  with,  the  owner's  right  amounts  to  a  oonTorsion:  MePhHer*  v. 
Page,  83  Me.  234;  23  Am.  St.  Rep.  772;  BMng  ▼.  Kit^,  90  Ala.  216;  24 
Am.  8t.  Rep.  789,  and  extended  note  at  page  796;  HaU  ▼.  Aine$^  2  T.  B. 
Moo.  143;  15  Am.  Dea  150,  and  extended  note;  Terry  r,  Birmingham  NaL 
Bank,  93  Ala.  599;  80  Am.  St  Rep.  87,  and  note.  See,  farther,  the  ex* 
tended  Bote  to  Spomer  ▼•  ManekuUr^  48  Am.  Rep,  518i 
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[54  MlNlflSOTA,  «1] 

WmrHBBB— TKPXAOHinBinr  of  bt  Partt  Callibo.— A  party  ealling  a  wit* 
nees  who  is  surprised  hy  his  adferse  testimony  msy,  after  proper  pre- 
liminary proof  and  in  the  disoretion  of  the  court,  be  permitted  to  show 
thot  he  lias  made  previous  statemevts  contrary  to  his  testimony. 

ATTOBHEr  ABD  GlIBNT— PbBB— COVBI-DBRATIORB    ArTBOTIlia— The  I'mpOT* 

tanoe  and  results  of  a  case  in  which  an  attorney  is  engaged,  as  well  as 
the  actual  time  consumed  in  the  conduct  of  the  suit,  must  be  conitdered 
ia  determining  the  vahie  of  his  professional  services  to  his  client. 

Gecrg^  R.  Robinson^  for  the  appellant. 
Boardman  and  Boutelle^  for  the  respondentf. 

^*^  Dickinson,  J.  The  plaintitFd,  as  attorneys  at  law, 
prosecuted  an  action  for  a  divorce  against  tlie  defendant 
and  in  behalf  of  his  wife.  The  action  was  settled  between 
the  parties,  and  dismissed.  The  plaintiffs  prosecute  this 
action  to  recover  for  their  legal  services  in  behalf  of  the 
defendant's  wife,  claiming  that  in  the  settlement  of  the  former 
suit  the  defendant  agreed  with  his  wife  to  pay  for  such  serv- 
ices. The  defendant  denies  that  agreement  After  a  verdict 
for  the  plaintiffs  upon  that  issue,  and  the  refusal  to  grant  a 
new  trial,  the  defendant  appealed. 

The  plaintiffs  called  the  defendant's  wife  as  a  witness  in 
their  behalf.  Her  testimony  tended  to  refute  the  claim  of 
the  plaintiffs  as  to  the  alleged  agreement.  After  a  prelimi- 
nary  examination  of  the  witness,  as  to  former  contradictory 
statements  made  by  her,  the  plaintiffs  were  allowed  to  show 
that  she  hnd  made  a  statement  of  the  fact  to  one  of  the  plain- 
tiffs  materially  different  from  her  ^"^  testin)ony.  The  case 
justified  the  conclusion  of  the  court  that  the  plaintiffs  were 
Burprised  by  the  adverse  testimony.    It  is  one  of  the  conlro- 
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Terted  qnesttons  In  the  law  of  evidence  whether  a  party  oall- 
ing  a  witnees,  and  who  is  surpriBed  by  his  adverse  testimonj, 
may  be  permitted  to  show  that  he  had  made  previous  state- 
ments contrary  to  his  testimony,     A  learned  writer  has  said 
that  the  weight  of  authority  seems  to  be  in  favor  of  admitting 
such  proof:  1  Greenleaf  on  Evidence,  sec.  444.     We  are  in 
doubt  whether  the  weight  of  authority  is  not  the  other  way; 
but  we  feel  confident  that  welUrecognized  reasons  and  princi- 
ples of  the  law  of  evidence  support  the  proposition  that,  at 
least  in  the  discretion  of  the  trial  court,  such  evidence  is 
admissible.     It  is  perfectly  well  settled,  and  upon  satisfactory 
reasons,  that  if  the  defendant  had  called  the  witness  to  the 
stand,  and  she  had  testified,  as  she  did,  as  to  the  fact  in  issue, 
the  plaintiffs,  after  proper  preliminary  proof,  would    have 
been  allowed  to  show  by  other  witnesses  that  she  bad  made 
statements  contrary  to  her  testimony.    This  rule,  now  every- 
where recognized,  rests  upon  the  obvious  propriety  and  neces- 
sity of  informing  the  jury  of  circumstances  so  directly  bearing 
upon  the  credibility  of  the  witness  and  the  value  of  his  testi* 
mony  as  do  contradictory  statements  by  him  of  the  contro- 
verted facts  concerning  which  he  testifies,  and  which  the  jury 
must  determine.     But  this  controlling  reason  for  allowing 
such  discrediting  evidence  exists,  and  with  precisely  the  same 
force,  whether  the  witness  has  been  called  to  the  stand  by  the 
opposite  party  or  by  the  party  wha  offers  the  impeaching 
proof;  and  if  the  witness  may  be  thus  discredited  by  the 
party  who  did  not  call  him,  but  may  not  be  discredited  by 
the  party  who  called  him,  the  reason  must  be  that  by  calling 
the  witness  to  the  stand  the  party  holds  him  forth  as  being 
worthy  of  credit,  and  hence  he  should  not  be  allowed  after- 
wards to  impeach  his  credibility.     And  this  is  the  proposi* 
tion  which,  in  one  form  or  another,  is  generally  assigned  as 
the  reason  of  the  rule  disallowing  such  impeachment  wher- 
ever that  rule  has  prevailed.     This  rule  and  the  reason  for  it 
has  been  so  generally  accepted  and  applied,  with  reference  to 
an  impeachment  by  a  party  of  the  general  reputation  of  a 
witness  whom  he  has  called,  that  it  is  perhaps  not  now  to  be 
questioned;  but  as  respects  the  particular  discrediting  proof 
which  we  are  considering,  the  practice  has  been  less  uniform, 
^'^  and  the  excluding  of  the  discrediting  proof  has  been  more 
strenuously  opposed  by  the  best  authorities.    The  reason  upon 
which  it  rests  is,  we  think,  plainly  fallacious.    The  fault  in 
the  reason  lies  in  the  premise  that^  by  calling  the  witness,  the 
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party  presents  him  as  being  wortliy  of  credit,  or,  in  any  senst), 
-vouches  for  his  trutlifulness.    In  some  sense  and  nieasuie 
this  may  be  true;  but  laying  aside  the  subject  of  general 
impeach tnent,  and  directing  our  attention  only  to  the  quei»- 
tion  of  allowing  proof  of  statements  contrary  to  the  testimony 
by  which  a  party  is  surprised  at  the  trial,  the  above-stated 
reason  is  of  no  controlling  force,  except  4s  it  includes  and 
implies  such  a  degree  of  responsibility  for  the  cre<lit  of  the 
witness — such  a  personal  voucher  of  his  truthfulness — that  it 
would  be  bad  faith,  double  dealing,  trifling  with  the  court,  or 
aoiiie  tiling  akin  thereto,  for  the  party  to  afterwards  throw  dis- 
credit upon  his  testimony.    The  premise  is  not  tenable.     A 
party  is  not  to  be  held  to  have  assumed  any  such  responi'i- 
bility  as  to  the  truthfulness  of  a  witness,  and  ordinarily,  at 
leacity  there  can  be  no  imputation  of  bad  faith,  or  any  thing 
like  it,  when,  the  party  being  surprised  by  his  own  witnesM 
teatifying  directly 'in  favor  of  the  adverse  party,  he  offers  to 
show  liis  preliminary  statements  to  the  contrary,  as  impeach* 
ing  his  credibility.    One  has  not  all  the  world  from  which  to 
choose  the  witnesses  by  whose  testimony  he  must  prove  his 
case.     lie  has  not  the  freedom  of  choice  that  one  has  in  the 
selection  of  an  agent.     He  can  only  call  those  who  are  sup* 
posed  to  know  the  facts  in  issue.     He  is  entitled  to  have  their 
testimony  placed  before  the  jury,  not  as  the  statements  of  his 
agents  or  representatives  by  which  he  is  to  be  concluded,  but 
as  the  testimony  of  witnesses  whose  credibility  he  cannot  be 
expected  to  vouch  for,  but  which  the  jury  are  to  determine. 
It  is  everywhere  admitted  that  a  party  whose  witness  testifies 
against  him  is  not  concluded  thereby.     He  may  prove  the 
fact  to  be  contrary  to  such  testimony,  although  that  does  dis- 
credit a  witness  whom  be  has  called.    We  deny  that,  by  call- 
ing a  witness  to  the  stand  a  party  becomes  responsible  for  his 
credibility  in  any  such  sense  that  he  is  absolutely  precluded, 
when  surprised  by  adverse  testimony,  from  showing  that  the 
witness  had  made  statements  of  the  facts  contrary  to  his 
testimony.    It  is  at  least  within  the  discretion  of  the  court  to 
allow  this. 

^'^  It  has  been  suggested  that  this  affords  an  opportunity 
to  fraudulently  get  before  the  jury  the  unsworn  statement  of 
a  witness  which  the  jury  may  accept  as  evidence  of  the  fact. 
But  the  same  objection  may  be  urged  in  opposition  to  allow* 
ing  a  party  to  discredit  in  this  way  a  witness  called  by  the 
adverse  party;  yet  this  is  always  allowed.    The  direct,  oer- 


352  Skloyke  9«  Bbtant.  [Uiniu 

tain,  and  obvions  effect  of  Biieh  evidence,  in  enabling  the  jury 
to  rightly  weigh   the  testinsony,  should  prevail  over  the   far 
more  remote,  improbable,  and  collateral  considerations  that 
opportunity  may  be  thus  afforded  to  a  dishonest  party  to 
collude  with  a  dishonest  witness  to  make  a  false  statement  of 
facts,  which  the  witness  would  not  swear  to,  in  order  that, 
after  the  witness  shall  have  testified  to  the  truth,  the  false, 
unsworn  statement  to  the  contrary  may  be  shown.    There 
are  so  many  contingencies  in  the  way  of  such  barely  possible 
results  that  the  remote  possibility  is  not  of  much  weight,  ae 
against  the  plain    practical  considerations  opposed   to   it. 
While,  perhaps,  the  weight  of  authority  is  in  favor  of  exclud- 
ing such  evidence,  we  feel  that,  in  holding  it  to  be  within  the 
discretion  of  the  court  to  receive  it,  we  are  justified,  not  only 
by  reason,  but  by  a  sufficient  array  of  authority.    In  tlie 
English  courts  both  views  have  been  sanctioned.    A  strong 
presentation  of  the  rule  allowing  such  proof  was  made  by 
Lord  Chief  Justice  Den  man  in   Wright  v.  Beckett^  1  Moody 
A  R.  414.    This  view  is  preferred  in  Starkie  on  Evidence, 
Sharswood's  ed.,  246;  2  Phillipps  on   Evidence,  marg.  pp. 
985-995;  1  Greenleaf  on  Evidence,  444;  dnsden  v.  Reynoldt^ 
12  Serg.  A  R.  281, 288;  Bank  of  the  Northsm  Libtitieay.  Davis, 
6  Watts  &  8.  285;  Smith  v.  Br%$€0€,  66  Md.  661;  CampbM  v. 
State,  28  Ala.  44,  76;   Hemingteay  v.  Oarth^  61   Ala.  680; 
Moore  v.  Chicago  etc,  R,  R.  Co.<,  69  Miss.  243;  and  see  Johnrnm 
V.  Leggett^  28  Kan.  690,  606.    See,  also,  a  discussion  of  this 
subject  in  11  Am.  Law  Rev.  261.    It  may  be  added,  as  indi* 
eating  what  it  has  been  considered  the  rule  ought  to  be,  that 
in  England  and  in  several  of  our  states  statutes  have  been 
enacted  allowing  such  proof  to  be  made.    Onr  conclusion  on 
this  point  is  that  the  court  did  not  err  in  receiving  the  eri- 
dence. 

The  only  other  assignments  of  error  which  we  deem  worthy 
of  specific  mention  are  those  relating  to  the  charge  of  the 
co\irt  that  the  value  of  the  services  (of  the  plaintififs)  *^to 
Mrs.  Bryant "  should  be  considered  by  the  jury.  There  was 
no  error  in  this.  The  court  ^'^  did  not  say  that  that  oon- 
sideration  alone  should  be  taken  as  the  measure  of  value. 
The  value  of  the  services  of  an  attorney  is  necessarily  to  be 
determined  by  many  considerations  besides  the  mere  time 
visibly  employed  in  the  conduct  of  a  suit.  Among  other 
things,  the  importance  and  resulte  of  the  case  are  to  be  con- 
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sidered.  The  importance  of  the  cause  to  the  client  affords  to 
5ome  extent  a  measure  of  the  skill,  care,  responsibility, 
anxiety,  and  effort  demanded  of  and  to  be  borne  by  the 
attorney,  and  should  not  be  disregarded  in  their  bearing  upon 
the  question  of  the  value  of  such  seryices:  Egglutan  t. 
Boardman^  37  Mich.  14. 

The  seventh  assignment  of  error — ^that  the  court  erred  in 
overruling  the  motion  for  a  new  trial — is  too  general  to  be 
Jiva  liable. 

Order  aflSrmed. 

OiLFiLLAM,  C.  J.  On  the  point  of  the  admissibility  of  the 
evidence  of  contradictory  statements  made  by  the  witness 
Bryant,  I  dissent.  _^ 

WimnsKS— iMPSAOHnra  Omb's  Owh.— If  a  wltneM  taitillM  to  facta 
injarioaa  to  the  party  who  introdnoaa  him,  aoeh  party  may  impeach  inch 
witoeaa  by  proving  tiiat  ho  had  made  atatomonta  oontradiotory  to  hia  taati- 
mony:  Thompmm  v.  Biate,  29  Tez.  App.  206;  SehutUr  v.  SMIf,  80  Wia.  107; 
Hurley  t.  State.  46  Ohio  St.  320;  Longford  v.  JoMt,  18  Or.  307;  MUUr  v. 
Cook^  127  InJ.  339;  Omaha  etc,  Smelling  He.  Co.  r.  Tabor,  13  Col.  41;  16  Am. 
St.  Bop.  185,  and  note;  Stale  r.  Norrie,  1  Hayw.  (K.  C)  429;  1  Am.  Doo.  664^ 
and  note;  BemieU  v.  Slaie,  24  Tez.  App.  78;  6  Am.  Si  Rep.  876,  and  note. 
While  a  witneaa  cannot  be  impeached  by  the  party  calling  him,  attU  each 
party  may  prove  the  truth  by  other  witncaaee,  eren  though  they  contradict 
the  witneaa  firal  called:  Blaekwell  r.  Wriffhl,  27  Neb.  269;  20  Am.  St.  Rep. 
662;  Olmsiead  ▼.  Wineled  Bank,  32  Conn.  278;  85  Am.  Dec  260,  and  note; 
Cox  T.  Eayree,  65  Vt  24;  46  Am.  Rep.  583;  Champ  r.  Oommonwealih,  2 
Mel  (Ky.)  17;  74  Am.  Dec  388,  aad  extended  note;  Oroee  ▼.  Orote,  106 
K.  Y.  628.  See^  alao^  the  extended  note  to  BwHtkaUer  ▼.  UrnurOe,  60  Am. 
Dec.  749. 

Attornitb'  Fxn—CovsiDBBATioifa  AFriOTiKO. — ^It  ia  competent  toahow 
the  amonnt  inToWed  in  anite  for  the  management  and  trial  of  which  an 
attorney  bringa  suit,  beeanae  the  amonnt  involved  in  the  isanea  haa  much 
to  do  with  the  value  of  the  aervicea  rendered  aad  the  responaibility  aaauned 
>»y  the  attorney:  BabblUr,  Bmmpue,  73  Hioh.  831|  16  Am.  Si. Rep.  685»  aad 
note. 

Si:  Rbp..  Ycu  ZI*  —a 
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HOKANSON    V.    GUNDEESON. 

[54  MiMMnoTA,  499.] 

Lu  PiNDKKS  AS  KoTTCB. — In  an  action  to  eDToroe  a  mechanic*!  lien,  a  noiica 
of  ii$  pendens  filed  \u  not  binding  upon  one  claiming  an  intareat  ia  tba 
premises,  unless  he  is  a  party  to  the  actioa  aerTed  with  anmmona  or 
▼oluutarily  appearing  thei  ein,  or  claiming  under  <  ne  who  'wnm  made  a 
party  during  the  life  of  the  lien.  Mere  notice  of  the  tttit  does  not  affect 
him  unless  he  is  t}iu4  actually  made  a  party. 

Lib  Pkndkns— EFPKcr  ox  Fokeclosurb  Purchaaer. — A  purchaser  at  mort- 
gn^e  sale  is  not  bound  by  an  aetion  against  the  mortgat^nr  in\  oWinc  tho 
title  to  the  mortgaged  premises,  nor  by  a  tt«  pendens  filed  in  anch  actioB, 
when  neither  such  purchaser  nor  the  mortgagee  ia  made  an  aotoal  ftar^ 
until  after  auch  for«cloaure. 

Lm«8 — DicrBi«8iC8.— One  who  may  defend  against  a  lien  may  object  that  the 
lieu  had  expired,  or  the  remedy  upon  it  was  lost,  1>efore  the  action  was 
commenced  against  him. 

MoRroAORS — For KCLOSURE— Rights  of  Purchaskr. — A  purchaser  at  fore- 
closure sale  succeed  a  to  the  equitable  interest  of  the  niortgaj^ee,  and 
when  no  redemption  is  made  this  interest  draws  to  it  the  subordinate 
legal  title  of  the  mortgagor,  and  his  title  then  stands  under  tha  mort- 
gagee precisely  as  if  the  mortgai^e  had  been  an  absolute  conrevance  at 
ita  date;  in  other  words,  the  mortgage  ripens  in  to  a  perfect  title  tiirough 
the  process  of  foreclosure. 

MoHTGAOES— FoRKCLOSOKK — RiQHTS  ov  PaRCHASBR. — A  pnrcha^er  at  fore- 
closure sale  is  ouly  concerned  with  the  state  of  the  title  at  the  date  of 
the  mortgage,  and  the  existence  of  liens  affecting  the  rights  of  the  mort- 
gagee. The  purchaser's  rights  are  not  affected  by  liens  adjudge<l  against 
tlie  mortgagor  in  a  suit  commenced  subsequently  to  the  data  of  the  mort- 
gage to  which  neither  he  nor  the  mortgagee  ia  a  party, 

Levns  and  Hallam,  for  the  appellants. 
Stiles  IF.  BufTy  for  the  respondent 

^^^  Vanderburgh,  J.  This  action  was  brought  to  foreclose  a 
mechanic's  lien  against  defendant  John  A.  Gunderson,  who  ib 
the  owner  of  the  land.  Defendants  Elliott  and  Burnham  are 
separate  mortgagees,  and  defendant  Holm  J.  Gunderson  was 
the  contractor  engaged  in  erecting  a  building  upon  the  premises. 
Finlayson  &  Co.  were  other  lien  claimants,  joined  as  defend- 
ants, and  the  question  presented  by  this  appeal  arises  between 
the  last-named  claimants  and  the  respondent  Mary  Marvin^ 
who  claims  under  a  foreclosure  *®^  sale  of  the  Burnhatu 
mortgage,  and  insists  that  her  rights  secured  thereby  are 
superior  to  the  lien  of  Finlayson  &  Ca  They  furnished 
materials  for  the  building  in  question,  and  the  date  of  the 
last  item  furnished  was  March  7, 1891. 

The  mortgage  to  Burnham  was  recorded  in  February,  1891* 
This  action  was  commenced  in  Augu»t,  1891,  and  at  the  sam^ 
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time  the  plaintiff,  Hokanson,  filed  a  notice  of  lU  pendens^ 
stating  the  object  of  the  action  to  be  the  foreclosure  of  a 
mechanic's  lien  upon  the  premises  described  in  the  com-^ 
plaint.  The  mortgagees,  Burnham,  were  not  served  with 
process  in  the  action  till  March  7,  1892,  and  prior  thereto,  oi¥ 
the  26th  of  February,  1892,  that  mortgage  was  foreclosed  bjr 
advertisement  by  a  sale  of  the  premises  under  tlie  power 
therein  to  the  defendant  Marvin,  and  a  certificate  of  sale  duly 
executed  and  delivered  to  her,  which  was  filed  for  record  on 
the  fourteenth  day  of  March,  1892;  and  such  proceedings 
were  afterwards  had  in  this  action  that  she  was  made  a  party 
and  was  served  with  a  summons  therein  on  the  twenty-eighth 
day  of  April,  1892.  The  action  was  not  commenced  against 
defendant  Marvin  within  one  year  after  the  date  of  the  last 
item  on  the  account  for  labor  and  materials  of  any  of  th» 
lien  claimants  in  this  action. 

The  appellants,  however,  base  their  claim  for  preference 
substantially  upon  two  grounds:  1.  The  defendant  Marviu 
was  bound  by  the  record  of  the  notice  of  lis  pendens  when 
she  purchased  at  the  mortgage  sale,  as  if  she  had  been  a 
party  to  the  action;  and  2.  That  she  must  be  held  to  take 
under  the  mortgagor,  and  to  hold  subject  to  the  liens  adjudi- 
cated in  the  action  against  him  pending  at  the  date  of  the 
foreclosure. 

At  the  time  of  the  foreclosure  of  the  Burnham  mortgage 
i.he  mortgagees  had  not  been  served  with  process,  and  were 
not  bound  by  the  record  of  the  notice  of  lis  pendens^  because 
the  action  was  not  commenced  or  pending,  as  to  them,  until 
they  were  served  or  had  voluntarily  appeared  therein;  and 
hence  defendant  Marvin  might  as  well  have  taken  under  one 
who  was  an  entire  stranger  to  the  record,  and  therefore,  as 
respects  the  mortgagees,  she  was  not  bound  by  the  pendency 
of  the  action,  as  if  claiming  under  a  party  thereto.  It  is  not 
material  at  all  whether  the  defendant  Marvin  had  actual 
notice  of  the  suit,  unless  she  could  be  legally  bound  by  tlte 
adjudication  tlierein.  Notice  avails  nothing  unless  or  until 
•••  the  party  receiving  it,  or  the  party  under  whom  he 
claims,  has  an  opportunity  to  have  his  rights  litigated  and 
determined. 

Of  what  avail  is  it  to  these  appellants  that  the  respondent 
had  notice  of  his  lien  and  its  priority,  unless  the  suit  in 
which  the  dispute  may  be  determined  is  instituted  within  the 
life  of  their  lien?     If  the  re^|iondeut  claims  under  the  Buru« 
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hamff,  and  the  suit  was  instituted  against  them  before  the 
transfer  to  her  of  their  interest,  then  by  Tirtue  of  the  notice 
of  the  pendency  of  the  action  the  determination  of  the  suit 
wouhl  be  binding  on  her.  But,  if  such  interest  was  acquired 
before  they  were  made  parties,  then  there  has  not  been  any 
suit  involving  the  rights  of  these  parties  instituted  or  pend- 
ing prior  to  the  expiration  of  the  time  allowed  by  law  for  the 
determination  of  the  lien  of  the  appellants;  and  the  question 
of  notice,  actual  or  constructive,  is  entirely  immaterial:  Bur- 
hank  V.  Wright^  44  Minn.  544.  Any  one  wlio  may  defend 
against  a  lien  may  object  that  the  lien  had  expired,  or  the 
remedy  upon  it  lost,  before  the  action  was  commenced  against 
him:  Smith  v.  Hurd,  50  Minn.  503;  36  Am.  St  Rep.  661. 
The  position  of  the  appellants  is  the  same  in  this  respect  as 
if  they  had  themselves  brought  the  original  action:  Sandberg 
▼.  Palm,  53  Minn.  252. 

In  respect  to  the  suggestion  that  the  certificate  of  sale  upon 
the  foreclosure  was  not  executed  until  the  mortgagees  had 
been  made  parties,  the  court  finds  that  the  mortgage  was  duly 
foreclosed,  and  that  the  premises  were  sold  to  defendant  Mar- 
vin  on  the  twenty-sixth  day  of  February,  1892,  for  the  sum 
of  six  hundred  and  ninety-six  dollars  and  eighty  cents,  and 
that  the  sherifif  thereupon  made  and  delivered  to  this  defend- 
ant his  certificate  of  such  sale,  which  was  subsequently 
recorded  on  March  14,  1892.  It  was  seasonably  recorded 
under  the  statute,  and,  even  if  the  certificate  was  not  formally 
delivered  until  the  date  of  its  acknowledgment,  March  12, 
1892  (which  is  not  found),  still  the  presumption  is  that  it 
was  a  cash  sale,  and  the  rights  of  the  purchaser  attached  as 
of  the  date  of  the  sale.  And  the  delay  of  the  sherifif  in  exe- 
cuting the  certificate  could  not  impair  that  right;  and,  if 
necessary,  the  aid  of  the  courts  could  be  invoked  to  enforce 
the  right  to  a  certificnte  on  one  side  or  the  payment  on  the 
other:   Armstrong  v.  Vroman,  11  Minn.  220;  88  Am.  Dec  81. 

The  evidence  offered  by  appellants  does  not  show  that  the 
conbideration  ^®'  was  not  paid,  and  is  insufficient  to  impeach 
the  recital  in  the  certificate  or  the  finding  of  the  court. 

A  further  point  urged  by  appellants  is  tliat  the  respondent 
purchased  the  title  of  the  mortgagor,  who  is  a  party  to  the 
4suit,  and  for  that  reason  holds  subject  to  their  lien.  In  other 
words,  upon  the  foreclosure  of  a  mortgage  the  purchaser  does 
•not  take  through  the  mortgagee,  but  succeeds  to  the  title  of 
the  mortgagor  by  virtue  of  the  sale;  and  hence  the  latter 
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mast  be  deemed  a  party  to  the  sait  whose  interest  she  pur^ 
chased  pendente  lite. 

The  interest  of  the  purchaser  at  a  mortgage  sale  in  this 
state  during  the  redemption  period  is  somewhat  anomalous. 
But  he  is  certainly  a  necessary  party  to  a  suit  affecting  the 
interest  of  the  mortgagee,  unless  the  latter  is  made  a  party, 
and  it  is  not  suflBcient  that  the  mortgagor  alone  is  joined. 

The  purchaser  succeeds  to  the  equitable  interest  of  the 
mortgagee,  and  when  no  redemption  is  made  this  interest 
draws  to  it  the  subordinate  legal  title  of  the  mortgagor,  and 
Ins  title  then  stands  under  the  mortgagee  precisely  as  if  the 
mortgage  had  been  an  absolute  conveyance  at  its  date;  or,  in 
other  words,  the  mortgage  ripens  into  a  perfect  title  through 
the  process  of  foreclosure.  The  purchaser  is,  then,  only  con- 
cerned with  the  state  of  the  title  at  the  date  of  the  mortgage^ 
and  the  existence  of  liens  affecting  the  rights  of  the  mort- 
gagee. His  rights  are  not  affected  by  liens  adjudged  against 
the  mortgagor  in  a  suit  in  which  neither  he  nor  the  mortga- 
gee  is  a  party.  The  result  is  that  the  defendant  Marvin  was 
not  seasonably  made  a  party  to  this  action,  and  did  not  take 
under  any  one  who  was  such  at  the  time  she  purchased. 

Judgment  affirmed.  _-. 

llORTOAOM — ^FORSOLOSURS— RiOMTS  OF   PURCRAflBRS  AT.— UpOfl  »  for«* 

oloanre  tale,  th«  povehMer  takea  the  title  of  the  mortgagor  ••  of  the  timo 
^pben  the  mortgage  lien  was  created:  BaUerman  t.  Albritjhi,  122  N.  Y.  4S1;  19 
JLUL  8t.  Rep.  610,  and  note;  Bogg$  v.  Fowkr,  10  Gal.  559;  76  Am.  Dee.  561$ 
^oodenow  t.  Bwer,  16  Cal.  461;  76  Am.  Deo.  540,  and  note.  See,  also,  the 
notee  to  Ahm^  t.  Frtenum,  24  Am.  8t  Rep.  209,  and  MeMiUan  t.  Richard^ 
70  Am.  Deo.  676. 

MORTOAOBS— FORSOLOStmi     SALB—LfTRaiST    OV    PaROBASSft.— A    pVT- 

chaaer  at  a  forebloeive  sale  of  morlgaged  premiaee  aoqniret  the  interest  ef 
thm  mortgagee  in  th*  landi,  and  la  eobrogated  to  all  hie  righta:  FriseM  ▼. 
Kramer,  16  Ohio,  125;  47  Am.  Deo.  868,  and  note.  To  tho  lame  effect  aee 
B<marih  t.  LargetU,  128  lU.  96. 

Lis  pBNDBifs.— To  Whom  KonoBt  See  the  extended  notee  to  Parker  ▼• 
Commtr,  45  Aol  Rep.  167»  and  ^eiemaa  t.  Okapnum,  14  Am.  Dm*  777. 
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Statb  v.  Williamson. 

aiA  Hnmmz.  141.] 
OiiKim     AwioirMiirr  of  Umvarhid  Salart.^A  oonlimet  to  the  «•!•  n^ 
ooUMtion  of  the  fntiire  wtUij  of  hit  offioe  by  a  pobUe  offioor  U  ooatnwy 
to  pnUlie  polioj  wid  Toi<L 

OmOIBS-— AMrONMllIT  of  UviARirn)   SaLART— BlCBBSZLBMmT. — ^A   OQB- 

tnot  of  sale  by  »  pablio  offioer  of  hit  iiii«oroed  ■alary  by  whioli  h« 
ogroM  to  aot  ae  the  agent  for  the  pnrehaeer  ia  ite  eolleotion  when  dae  ii 
Toid.  If  he  af  feerwarde  eoUeote  anoh  eaUty  and  oooTertt  it  te  Ua  ova 
Rie  he  doee  not  eommit  embenlemeati 

£.  F.  Bird  and  A.  F.  Smith,  for  the  appellant 

R,  F.  Walker^  attorney  general,  Marey  K.  Brtmn,  proeeeutkig 
iUtamey^  and  J.  J.  WUliame,  aeeUtant  pri}$ecnt%ng  attorney^  ftr 

the  Btaie. 

* 

^^  BaROMB,  J.  At  the  January  term,  1893,  of  the  Jack- 
«on  criminal  court,  the  defendant  was  indicted,  charged, 
tinder  the  first  count,  as  agent  of  John  MulhoUand,  with 
•embessling  the  sum  of  one  hundred  and  seven  dollars;  undjor 
the  second,  with  grand  larceny  of  the  same  sum.  At  the 
«ame  time  he  was  arraigned  and  entered  his  plea  of  not 
guilty,  and  the  cause  was  continued  until  the  April  teroh 
1893. 

At  said  April  term  he  filed  a  demurrer  to  the  indictment, 
whieh  was  by  the  court  overruled,  whereupon  he  was  tried, 
convicted,  and  his  punishment  assessed  at  imprisonment  in 
the  penitentiary  for  a  term  of  two  years.  After  unsuccessful 
motions  for  new  trial  and  in  arrest  he  appealed  to  this  court 

The  facts  in  this  case  are  that,  in  November,  1892,  the 

(») 
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defendant  was  employed  as  a  mail  carrier  in  the  postoffice 
department  at  Kansas  City,  Missouri,  at  a  salary  of  about 
one  hundred  and  seven  dollars  per  month.  November  30, 
1892,  defendant  sold  to  John  Mulholland  the  salary  he  would 
earn  for  the  month  of  December  for  one  hundred  dollars,  giv- 
ing un  order  to  Mulholland  on  the  postmaster  for  that  sum. 
Then,  to  prevent  the  postmaster  from  learning  of  the  loan, 
Mulholland  appointed  defendant  his  agent  to  collect  the 
came.  Defendant  afterward  sold  the  same  salary  to  other 
parties,  and  when  it  became  due  collected  it  from  the  govern- 
ment and  refused  to  pay  it  over  to  Mulholland. 

ISO  i'))Q  contract  between  the  defendant  and  Mulholland 
which  was  read  in  evidence  by  the  state,  is  as  follows: 

^  Kansas  City,  Missouri,  November  30,  1892. 
^Mr.  F.  B.  Nofsinqeb,  Postmaster:  For  value  received,  I 
have  this  day  assigned  and  sold  to  John  Mulholland  the 
amount  due  me  for  labor  performed  or  to  be  performed  dar- 
ing the  month  of  December,  1892,  in  carrier  department,  and 
said  Mulholland  is  authorized  to  execute  such  receipts  as 
you  Diny  require,  and  also  to  indorse  warrant  (or  check)  in 
my  name.  I  further  state  that  I  have  no  cause  to  believe 
that  I  will  not  earn  the  salary  so  sold,  and  have  no  indication 
or  knowledge  of  being  discharged.  I  also  agree  that  it  is  a 
part  of  this  contract,  that  if  for  any  reason  I  fail  to  earn  full 

•alary  of  $ ,  that  this  assignment  and  order  for  warrant 

(or  check)  shall  continue  in  full  force  for  the  month  of—, 

189 — ^  and  until  said  amount  of  $ has  been  earned.    I 

read  the  above  before  signing. 

**^  BespectfuUy, 

•*  J.  A.  WlLLIAtfSQir.*' 

The  vital  question  in  this  case  and  the  one  upon  which 
this  prosecution  and  conviction  must  stand  or  fall  is  as  to  the 
validity  of  the  contract  between  the  defendant  and  Mulhol- 
land* Jf  the  contract  was  void  because  against  public  policy, 
then  the  defendant  must  be  discharged,  not  being  guilty  of 
any  criminal  offense  under  the  statute. 

It  will  be  observed  in  the  outset  that  the  contract  was  for 
the  sale  of  the  unearned  salary  of  defendant  as  mail  clerk  in 
the  United  States  postoffice  at  Kansas  City,  Missouri,  for  the 
month  of  December,  1892.  The  rule  of  law  is  well  estab* 
lished  in  England  that  such  contracts  are  absolutely  null 
and  void  as  being  against  public  policy.    This  subject  was 
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under  review  in  the  ^*^  case  of  Bli$B  t.  Lawrence,  58  N.  Y. 
442,  17  Am.  Rep.  273,  where  all  the  authorities,  both  English 
and  American  were  reviewed,  and  it  was  held  that  tlie  assign- 
ment by  a  public  officer  of  the  future  salary  of  his  office  i» 
contrary  to  public  policv  and  void:  See,  also,  Schwenk  ▼. 
Wyekoff,  46  N.  J.  Eq.  560;  19  Am.  St.  Rep.  438;  Field  w. 
ChipUy,  79  Ky.  260;  42  Am.  Rep.  215;  Seal  v.  MeVicker,  S 
Mo.  App.  202. 

It  will  also  be  observed  that  in  the  cases  of  Brackett  v.  Blake^ 
7  Met  335;  41  Am.  Dec.  442;  MulhaU  v.  Quinn,  1  Gray, 
105;  61  Am.  Dec.  414;  and  Maeomber  v.  Doane^  2  Allen,  541, 
which  are  sometimes  referred  to  as  announcing  a  difTerent 
rule,  the  point  of  public  policy  was  not  considered  by  the 
court  in  either  of  them,  but  that  the  questions  involved  in 
them  were  regarded  as  relating  altogether  to  the  sufficiency 
of  the  interest  of  the  assignor  in  the  future  unearned  salary 
to  distinguish  the  cause  from  those  of  attempted  assignment 
of  mere  expectation,  such  as  those  of  an  expectant  heir.  Tho 
court  held  in  these  cases,  the  expectation  of  future  unearned 
-salary  being  founded  on  existing  engagements  and  contracts 
of  employment,  was  capable  of  assignment,  and  that  the 
existing  interest  was  sufficient  to  support  the  transfer  of  the 
future  unearned  salary. 

The  case  of  Stale  v.  Hastinge^  15  Wis.  75,  seems  to  announce 
a  somewhat  similar  rule,  but  as  in  that  case  the  order  for  the 
unearned  salary,  with  authority  to  collect  the  same,  had  been 
transferred  to  an  innocent  purchaser,  the  case  turned  princi- 
pally on  the  question  of  estoppel.  The  question  as  to  whether 
or  not  the  assignment  of  the  unearned  salary  was  against 
public  policy  was  not  raised  or  discussed  in  that  case  either. 

The  reason  of  the  rule  is  that  the  public  service  may  not 
be  so  good  and  efficient  when  the  unearned  salary  has  been 
assigned  as  when  it  has  not  been,  and  "that  the  public  serv- 
ice is  protected  by  protecting  ^^*  those  engaged  in  the  per- 
formance of  public  duties,''  and  this,  not  upon  the  ground  of 
their  private  and  individual  interest,  but  that  of  the  neces. 
sity  of  securing  the  efficiency  of  the  public  service  by  seeing 
to  it  that  the  funds  provided  for  its  maintenance  should  be 
.received  by  those  who  are  to  perform  the  work  at  such  periods 
as  the  law  has  appointed  for  their  payment:  Blim  v.  £ais- 
rmue,'6S  N.  Y.  442;  17  Am.  Rep.  273. 

If  an  officer  oan  assign  his  nnearned  salary  for  a  month 
he  can,  of  course,  assign  it  for  a  year,  or  longer,  and  it  will 
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hardly  be  contended  in  such  case  that  he  would  be  as  effi- 
cient and  dih'gent  as  if  he  were  to  receive  his  salary  in 
person  or  for  his  own  benefit  as  it  became  due.  For  these 
reasons  we  think  the  contract  for  the  sale  and  collection  of 
the  unearned  salary  of  defendant  void  and  of  no  effect,  being 
against  public  policy. 

It  is,  however,  contended  by  the  attorney  general  for  the 
state  that,  even  admitting  that  the  assignment  was  void,  yet, 
as  defendant  collected  the  money  for  and  as  the  agent  of  Mol- 
bolland,  he  is  guilty  of  the  crime  for  which  he  stands  Con- 
victed, and  cites  as  sustaining  this  position:  State  t.  Shaddf 
80  Mo.  358;  Commonwealth  r.  Cooper^  130  Mass.  285;  Comf 
monwealth  t.  Rourke,  10  Gush.  897;  State  ▼.  Tumey^  81  Ind. 
559;  and  Dunlap's  Palsy's  Agency,  62.  An  examination  of 
these  authorities  will  show  that  they  were  all  cases  where  the 
money  or  property  which  the  defendants  were  charged  with 
stealing  or  embezzling  as  agents  was  where  the  transaction 
out  of  which  they  grew  and  the  money  paid  were  illegal;  and 
the  law  in  such  cases  is  that  if  money  has  actually  been  paid 
to  an  agent  for  the  use  of  his  principal,  the  legality  of  the 
transaction,  of  which  it  is  the  fruit,  does  not  affect  the  right 
of  the  principal  to  recover  it  out  of  the  agent's  hands  nor 
divest  him  of  his  right  thereto.  But  no  such  state  of  facts 
exists  in  the  case  at  bar.  ^*'  Here  the  salary  was  legally 
earned  and  to  be  earned,  but  the  attempted  assignment 
thereof  was  void.  The  defendant  then,  was  never  divested  of 
his  right  to  collect  for  himself  and  in  his  own  right,  and  was 
not  the  agent  of  MulhoUand  in  so  doing.  If  there  was  no 
assignment,  and  we  hold  there  was  none,  he  was  not  the 
agent  of  MulhoUand,  bqt  acted  tot  himself  in  collecting  the 
money. 

As  for  the  morals  of  the  transaction,  in  so  far  as  the  de- 
fendant is  concerned,  they  are  certainly  not  to  be  approved 
or  oommended;  but  dishonest  and  dishonorable  conduct  does 
not  always  cc(nstitute  a  criminal  offense. 

There  are  other  questions  raised  by  counsel  for  defendant 
in  their  brief;  but,  as  the  result  reached  necessarily  results 
in  a  reversal  of  the  judgment,  it  is  not  thought  necessary  lo 
pass  on  them.  The  judgment  will  be  reversed  and  defendant 
discharged.    All  concur.      ...^ 

AsaoyMBXT  ov  Unearned  Salast  bt  Pitblio  Omosa. — An  mtgoiMBi 
•f  tlM  wlary  of  a  pablio  officer  before  it  it  earned  is  void  as  ag.-nntit  publie 
fsll^t  Biim  V.  Lttwremee.  6S  N.  Y.  442;  17  Aio.  Re^  878|  Bmoer^  ATot 
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Bank  Y.  WiUtm,  122  N.  Y.  478;  19  Am.  8t  Rep.  507.  The  enignmeofe  of 
the  unearoed  pay  of  a  retired  officer  of  the  United  Statea  army  ia  roid  as 
being  agaiiiafe  pablio  policy:  Schwertk  t.  Wjfckqf^  46  N.  J.  Bq.  660;  19  Amu 
8t  Rep.  438.  See  the  eiteaded  noU  to  Skipper  t.  8toke$,  94  Am.  Deo.  WK 
and  the  note  lo  BraeUU  w.  Blakt,  41  Am.  Deo.  444. 
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Citt  Himouu,  UL| 

CTiDiir(»--PBOOF  OF  OooD  Charactbb. — ^A  witnoaa  nay  baae  Us  knowl- 
edge of  the  peraon  whoee  character  ia  in  qneation  npon  the  fact  that 
the  witneae  haa  nerer  heard  any  thing  againat  the  eharaeter  ol  anoh 
peraon. 

BliMronoif — Intsitt  to  MABRT.^In  a  pmeeention  for  aedaction  under 
promiae  of  marriage,  the  faot  that  the  dalendant  intended  to  marry  the 
proeecntriz  it  immaterial. 

BBDOoriOM^CoicpKTiNOT  OF  Dbfcndant  AM  WiTirnB. — When,  on  a  trial 
for  aedaction,  the  defendant  teetifiea  only  to  immaterial  matter,  the 
failure  of  the  court  to  inatrnot  aa  to  hia  ocnnpeteney,  and  the  weight  to 
be  given  to  hia  teatimony,  ia  not  error. 

BsDVcrrioiv— Objbotionabls  Rbmarks  bt  Oounsbl. — ^In  a  proaoontion  for 
■ednction,  the  fact  that  the  proaecating  attorney  makes  objeotionable 
remarka  ontaide  the  record  in  his  argnment  ia  not  reversible  error  if 
the  ooart  at  the  time  atopped  and  rebuked  htm,  diluting  him  to  oon* 
6ne  hia  remarka  to  the  record  and  the  facte  ia  prod. 

Edmonston  and  Cxdlenf  for  the  appellant. 
R.  F.  Walker^  attorney  general^  for  the  state. 

*^'  BuBOBSB,  J.  The  defendant  was  convicted  in  the  cir> 
cuit  court  of  MontgoQierj  county  for  seducing  and  debauch- 
ing one  Mattie  Owens,  an  unmarried  female  of  good  repute, 
and  under  eighteen  years  of  age.  The  case  is  in  this  court 
on  his  appeal. 

^^^  The  facts  developed  by  the  testimony  are,  that  during 
December,  1890,  and  January,  1891,  defendant  boarded  at  the 
home  of  the  prosecutrix,  at  Danville,  Montgomery  county,  Mia^ 
souri;  that  defendant  and  the  prosecutrix  were  engaged  to  be 
married.  The  prosecutrix  testified  that  on  December  26th 
defendant  asked  her  to  have  sexual  intercourse  with  him. 
She  replied:  *'  It  was  not  right''  when  he  said:  ^'  It  would  n't 
be  no  harm;  we  are  engaged^;  and  she  then  consented; 
that  they  had  sexual  intercourse  twice  during  January, 
1891,  and  each  time  they  had  about  the  same  conversa- 
tion; that  the  parents  of  the  prosecutrix  refused  to  permit 
defendant  to  come  to  the  home  of  the  prosecutrix,  and  xefuse^ 
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to  permit  ber  to  marry  defendant;  that  defendant  always 
expressed  a  willingness  to  marry  ber,  and  never  refused. 
The  mother  of  prosecutrix  testified  that  she  forbade  her 
daughter  marrying  defendant,  and  ordered  him  not  to  come 
on  the  place  again;  that  she  told  her  daughter  she  had  rather 
see  her  dead  than  marry  defendant;  that  she  and  her  hus- 
band offered  to  settle  the  case  for  less  than  one  hundred 
dollars.  Letters  written  by  defendant  to  prosecutrix  were 
identified  and  read  in  evidence,  in  which  defendant  renewed 
his  offer  to  marry  her.  The  testimony  gives  the  prosecutrix 
a  good  reputation  for  chastity  and  virtue. 

The  indictment  is  well  enough  and  good  under  the  section 
of  the  statute  under  which  it  was  drawn,  containing,  as  it 
does,  all  necessary  averments:  Stat$  v.  Eeklerj  106  Ma  S85; 
27  Am.  St  Rep.  872;  StaU  v.  Primm,  98  Mo.  868. 

It  is  contended  by  counsel  for  defendant  that  the  court 
committed  error  in  allowing  the  witnesses,  MacMahan  and 
Bellamy,  to  testify  to  the  reputation  of  the  prosecutrix,  be- 
cause they  were  not  qualified  to  do  so.    This  contention  is 
not  sustained  by  the  record,  which  discloses  the  fact  that 
each  one  of  these  witnesses  testified  that  he  was  acquainted 
with  ^^*  Mattie  Owens;  one  of  them,  Bellamy,  that  she  went 
to  school  to  him  in  1890,  and  they  both  testified  that  they 
had  neyer  heard  any  thing  against  her.     In  passing  upon  a 
similar  question  by  this  court,  Sherwood,  J.,  said:   '^That 
reputation  may,  with  justice,  well  be  called  good  which  no 
slanderer  has  ever  ventured  to  even  so  much  as  question.    A 
blameless  life  oftentiujes,  though  not  always,  gives  origin  to 
such  a  reputation.    But  when  it  can  be  s^id  of  a  man  by 
those  well  acquainted  with  him  that  they  never  heard  his  rep- 
utation as  to  truth  and  morals  discudsed,  denied,  or  doubted, 
it  is  equivalent  to  passing  upon  him  the  highest  encomium. 
Tlie  authorities  abundantly  establish  that  the  person  testify* 
ing  need  not  base  bis  knowledge  on  what  is  'generally  said ' 
of  the  person  whose  character  is  in  question,  but  may  base 
his  knowledge  of  the  reputation  of  such  person  on  evidence  of 
the  negative  nature  above  noted  ":  StcUe  v.  Grate^  68  Mo.  22, 
and  authorities  cited. 

Defendant  was  introduced  as  a  witness  in  his  own  behalf, 
and  asked  whether  or  not  it  was  his  honest  intention  to  marry 
the  prosecuting  witness,  if  he  had  always  held  himself  in 
readiness  and. willing  tO; marry  her, and  if  he. was  not  then 
ready  and  willing  to  do  sa     These  questions  were.  a}l  ol)je9te4 
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to  by  the  state,  the  objections  sustained,  and  the  defendant 
duly  excepted.     It  is  urged  with  much  earnestness  that  the 
court  should  have  permitted  these  questions  to  be  answered, 
as  the  answer  thereto  would  have  shown  that  defendant  acted 
in  good  faith  in  promising  to  marry  Mattie  Owens,  and  was 
not  guilty  of  any  deception  in  promising  to  do  so.     It  is  the 
act  of  seducing  and  debauching  which  is  the  gravamen  of 
the  ofifense,  and,  if  this  is  done  by  promises  of  marriage, 
the  crime  is  complete,  no  matter  what  the  defendant's  inten- 
tions may  have  been,  or  what  offers  he  may  have  made  after 
the  act  was  consummated.     ^^^  Section  3486  of  the  Revised 
Statutes  provides  that,  *'  If  any  person  shall,  under  or  by  a 
promise  of  marriage,  seduce  and    debauch   any  unmarried 
female  of  good  repute,  under  eighteen  years  of  age,  he  shall 
be  deemed    guilty  of  a  felony;  ....  but  if,   before   judg- 
ment upon  an  indictment,  the  defendant  marry  the  woman 
thus  seduced,  it  shall  be  a  bar  to  any  other  prosecution  of  the 
offense,  but  an  offer  to  marry  the  female  seduced  by  the  party 
charged  shall  constitute   no  defense  to  such  prosecution.'^ 
While  by  the  plain  provisions  of  the  statute  marriage  by  the 
defendant  of  the  female  seduced  before  judgment  is  a  bar  to 
the  prosecution,  the  mere  offer  to  do  so  is  not. 

This  position  finds  support  in  the  case  of  Stale  t.  Bteree^ 
27  Conn.  319,  where,  under  a  statute  like  the  Missouri  statute, 
it  is  said: 

^  The  proposition  •  •  •  •  that  a  virtuous  and  innocent 
female,  who  has  been  persuaded  by  a  man  to  surrender  her 
chastity  to  him  by  a  promise  of  marriage,  which  is  the 
strongest  temptation  that  could  be  offered  to  prevail  upon 
her  to  part  with  her  innocence,  and  in  which  she  implicitly 
confided,  is  not,  although  such  promise  was  made  honestly 
and  with  an  intention  to  perform  it,  within  the  protection 
intended  by  the  statute  on  which  this  information  is  founded, 
is,  on  the  statement  of  it,  so  absurd  that  we  deem  it  unneces* 
sary  formally  to  refute  it.  Is  it  less  a  sedoction  that  it  was 
accomplished  by  the  most  powerful  inducement  which  could 
be  offered  to  his  victim,  or  that  such  inducement  consisted  of 
a  promise  which  was  intended  to  he  performed?'' 

Moreover,  the  prosecuting  witness  testified  that  although 
the  defendant  always  expressed  a  willingness  to  marry  her, 
and  never  refused  to  do  so,  she  never  saw  or  heard  of  him 
after  the  fifth  day  of  July,  1891,  until  after  his  arrest,  when 
he  wrote  her. 
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^^^  The  court,  in  defining  **  good  repute,**  as  used  in  the 
statute,  adopted  the  same  definition  as  did  this  court  in  the 
case  of  State  y.  Wheeler^  108  Mo.  658,  which  we  are  satisfied 
is  correct,  and  according  to  the  meaning  as  those  words  are 
used  in  the  statute. 

Another  contention  is,  that  the  court  should  have  instructed 
the  jury  that  defendant  was  a  competent  witness  in  his 
own  behalf  and  the  weight  to  be  given  to  his  testimony, 
although  no  such  instruction  was  asked  by  him.  A  sufficient 
answer  to  this  contention  is  that  the  only  matters  that  defend- 
ant testified  to  were  that  as  to  his  name,  and  that  he  had 
promised  to  marry  the  prosecuting  witness.  Certainly  there 
was  no  error  under'such  a  state  of  facts  in  the  failure  of  the 
court  to  instruct  as  to  his  competency,  and  the  weight  to  be 
given  to  his  testimony,  as  it  was  of  no  consequence  or  impor- 
tance. 

There  was  no  error  in  refusing  to  give  the  instructions 
prayed  for  by  defendant;  the  first  and  third  embodied  the 
good  faith  on  the  part  of  the  defendant  in  promising  to  marry 
Mattie  Owens,  which  was  not  the  law  as  hereinbefore  stated, 
while  the  second  was  substantially  given  in  the  other  instruc- 
tions given  on  the  part  of  the  state. 

During  the  argument  before  the  jury  on  the  merits  of  the 
case,  one  of  the  attorneys  for  the  state  remarked,  ^*  that  the 
return  of  the  writs  by  the  officers  showed  that  the  defendant 
run  away  or  skipped  out,  and  that  the  prosecuting  witness 
had  to  work  in  a  tobacco  factory  to  support  herself  and 
child."  Counsel  for  defendant  objected  to  such  remarks, 
and  the  court  then  stopped  the  attorney,  rebuked  him,  and 
directed  him  to  confine  his  remarks  to  the  record  and  facts 
in  proof.  This  is  all  that  the  court  could  do,  and  all  that 
was  required.  We  are  justified  in  assuming  that  the  rebuke 
of  the  court  warned  the  jury  to  ^®®  disregard  the  statements: 
State  V.  Lee,  66  Mo.  165;  State  v.  Finn,  24  Mo.  App.  344. 

As  there  is  no  error  in  the  record  which  will  justify  a 
reversal  of  the  cause,  the  judgment  will  be  affirmed,  and  it  is 
so  ordered.     All  concur.        

EviDiHCB — Chabaotsr — Pboof  ov.— When  character  is  in  issue  it  may 
W  abown  only  by  •7ideDoe  of  general  reputation  and  not  by  proof  of  spe* 
dfio  acts:  MUkrr.  Curtis,  158  Mass.  127;  36  Anu  St.  Rep.  469,  and  note* 
with  the  eases  ooUeoted.  See.  also,  the  notes  to  G* Bryan  v,  O^Bryan,  S$ 
Am.  Dec  1^4;  WaehtteUer  t.  StaU,  50  Am.  Rep.  98,  and  Douylau  ▼•  Tou$ey^ 
80  Am.  Deo.  02a 
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SiDUcnov—^mR  to  Makkt  as  DsFBifS&^GooD  Faith  or  DiFKin»AjrT: 
8m  Wrighl  r.  Staie,  31  Tez.  Gr.  Rep.  354;  87  Am.  8t  Rep.  822,  and 

Appbals  nr  CsiMiif  al  OAsn.— Imfhopbr  AaoaMXHT  of  Statb's  A* 
XBT  At  Ground  ior  RsTBRSALt   Sm  Weaiker/ord  v.  Stale,  SI  Tex.  Ck» 
Etp.  030}  87  Am.  St  Rep.  828.  wid  note^  with  the 
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(U0  MlHOTmi,  98a.] 

MAfTBE  AND  8xKYAMT~FBLLOw-8BRYANTi.~A  nulroftd  tnusk  repairar  Mid 

the  employeea  in  charge  of  regnlar  freight  and  paveoger  trains  baloiig- 
ing  to  the  same  master  are  not  fellow-aervaat% 

Master  and  Sbrtant—Bmployrr  ab  Trbspa8sbr.~A  railroad  tmck- 
repairer,  walking  on  the  company's  right  of  way  with  other  employeea* 
after  the  usual  working  hours,  for  the  purpoee  of  taking  a  train  ta  tba 
next  working  place,  is  not  a  trespasser. 

Railroads— Nboliobnob  Towards  Servant. — When  a  railroad  oar  jampo 
the  track  and  injures  a  track*repairer  while  standing  on  the  side  of  th« 
track  under  orders  from  his  foreman,  the  company  is  liable  if  the  acoi* 
dent  is  caused  by  a  negligently  defective  track,  or  by  reason  of  the  laofe 
that  the  train  is  not  run  in  an  ordinarily  safe  and  prudent  manner,  and 
knowledge  by  such  track*repairer  of  the  defectiTC  condition  of  tbm 
track,  while  a  circumstance  tending  to  show  contributory  negUgenoo  in 
not  getting  further  away  from  the  track  as  the  train  passed,  does  not  of 
itself,  and  as  matter  of  law,  defeat  his  right  to  recover. 

Railroads—Contributort  Kbguobnob  of  EicpLOTBB^DBFBonYB  Appu« 
ANCX8. — Mere  knowledge  of  a  railroad  employee  that  an  appliance 
owned  by  the  company  is  defective,  and  that  risk  is  incurred  in  ita  one, 
does  not,  as  matter  of  law,  defeat  the  employee's  action  when  the  dancer 
Is  not  such  as  to  threaten  immediate  injury,  or  when  it  is  reasonable  to 
■uppoee-  that  the  appliance  may  be  safely  used  by  the  exeroisa  of  oars 
and  caution. 

Railroads — DsFBoriYB  Track. — Evidenoe  of  the  defectiTo  oondition  of 
railroad  ties  within  a  reasonable  time  before  and  after  an  aocidont  00 
the  track  is  competent  as  Sending  to  show  their  condition  at  the  time 
of  the  accident.  The  limitation  to  such  evidence  is  that  it  must  bo  snch 
In  character  and  point  of  time  as  to  justify  the  inforsnos  thai  tho  tiss 
were  in  bad  condition  when  the  accident  oconrred. 

J7.  8.  Priut  and  W.  S.  Shirks  for  the  appellant 

W.  M.  WiUiamB,  J.  H.  Johnston^  and  J.  E.  HaMeO^  for  the 
reepondent 

*'*  Black,  P.  J.  The  plaintiff,  a  young  man  under  the 
age  of  twenty-one  years,  prosecutes  this  suit  by  his  next 
friend  to  recover  damages  for  personal  injuries.  There  is  no 
dispute  as  to  the  following  facts: 
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The  plaintiff  was  one  of  a  gang  of  six  or  eight  '^'  men, 
engaged  in  repairing  the  track  of  the  defendant's  branch  road 
from  Tipton  to  Boonville,  all  under  the  control  of  David  Reed, 
their  foreman.     On  Saturday,  the  day  of  the  accident,  thej 
were  engaged  in  loading  old  rails  on  what  is  called  the  work 
train.     They  ceased  work  between  five  and  six  o'clock  in  the 
afternoon,  a  little  earlier  than  usual,  and  went  to  their  board- 
ing-hoQse,  which  was  close  to  what  is  called  the  McAllister 
creasing,  for  their  supper.     In  the  mean  time  the  work  train 
went  north  to  Boonville,  to  clear  the  track  for  a  regular  pas- 
senger and  freight  train,  which  was  known  to  be  about  two 
hours  behind  its  usual  time.    After  supper  Reed  and  his  gang 
got  their  valises,  intending  to  get  upon  the  work  train  when 
it  came  back  and  go  to  Tipton,  and  from  there  to  California 
on  the  main  line,  where  they  were  to  commence  work  on  Mon- 
day morning.     They  all  concluded  to  walk  from  the  McAllis- 
ter croBsing  south  to  a  station  called  Speed,  and  there  Uike 
the  work  train.    While  walking  along  the  track  they  saw  the 
passenger  and  freight  train  coming  from  the  south,  and  they 
all  stepped  from  the  track  to  the  right  of  way,  some  going  on 
one  side  of  the  track  and  some  on  the  other.     As  the  train 
was  passing  them  some  of  the  cars  were  thrown  from  the 
track  onto  the  plaintiff  and  others,  killing  at  least  two  of  the 
men  and  injuring  the  plaintiff.    There  was  a  sharp  curve  at 
this  point. 

The  plaintiff  founds  his  action  on  these  averments,  namely: 
That  he  was  on  the  right  of  way  by  order  of  his  foreman ;  that  the 
defendant  negligently  suffered  its  roadbed  and  track  thereon 
to  become  unsafe  and  dangerous  at  the  point  of  the  accident, 
in  these  respects:  the  ties  were  decayed  and  rotten,  the  rails 
were  badly  worn  and  not  properly  fastened  to  the  ties,  and 
the  outer  rail  of  the  curve  did  not  have  sufiicient  *'^  eleva- 
tion; that  the  passenger  and  freight  train  was  run  and  oper* 
ated  at  a  dangerous  and  reckless  rate  of  speed;  and  that  the 
cars  were  thrown  from  the  track  and  upon  plaintiff  because  of 
the  unsafe  condition  of  the  track  and  dangerous  rate  of  speed 
of  the  freight  and  passenger  train. 

The  evidence  of  the  plaintiff  is  very  strong  to  the  effect  that 
Reed  ordered  his  men  to  go  from  the  McAllister  crossing  to 
Speed,  and  pick  up  the  tools  as  they  went  along,  and  take  the 
work  train  at  that  place  for  California,  and  that  they  walked 
along  the  track  as  they  did  because  of  the  order  of  Reed, 
their  foreman.    On  the  other  bandy  Reed  says  he  told  his 
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men  they  would  get  their  supper  and  wait  at  the  crossing  for 
the  train,  and  this  was  the  order  he  had  from  the  division 
superintendent.  He  says  when  they  got  to  the  crossing  he, 
or  some  of  the  men,  suggested  that  they  walk  down  to  Speed 
and  get  on  the  train  at  that  place,  and  accordingly  they  all 
started  for  Speed,  walking  on  the  track.  Says  he  was  not  on 
duty  at  that  time,  it  being  after  six  o'clock. 

Tiiere  is  much  evidence  tending  to  show  that  the  ties  were 
from  two  to  two  and  a  half  feet  apart,  that  some  of  them  were 
of  the  usual  size,  and  others  smaller,  that  many  of  them  were 
rotten  so  they  would  not  hold  a  spike,  and  that  the  lines  of 
the  track  varied  from  right  to  left  and  the  rails  were  not  level 
on  (op.  Other  evidence  shows  that  the  plaintiff  and  his  gang 
replaced  the  inner  rail  of  the  curve  with  steel  rails  a  few  days, 
lees  than  a  week,  before  the  accident.  The  steel  rails  were 
rails  which  had  been  used  on  the  main  track.  The  outside 
rail  of  the  curve  was  steel  and  had  been  down  a  much  longer 
time.  The  defendant's  evidence  is  that  a  gang  of  men  went 
over  this  track  three  or  four  weeks  before  the  accident  and 
put  in  some  new  ties,  that  while  most  of  the  ties  had  been 
in  the  ground  *^*  some  years,  they  were  reasonably  sound. 
In  short,  the  defendant's  evidence  and  some  of  that  produced 
by  the  plaintiff  tends  to  show  that  this  roadbed  and  track 
was  in  as  good  a  condition  as  branch  roads  are  usually  kept. 

According  to  most  of  the  witnesses  the  train  was  going 
from  twenty-three  to  thirty  miles  per  hour,  and  the  evi- 
dence of  those  in  charge  of  it  is  that  the  same  train  had 
been  run  that  fast  over  this  part  of  the  road  before  the 
accident  and  has  been  run  as  fast  since  then.  One  witness 
who  was  a  passenger  says  the  train  was  running  as  fast  ai 
tliirty-five  miles  per  hour,  and  another  one  says  it  was  run- 
ning twice  as  fast  as  he  ever  saw  it  run  before,  and  that  one 
of  the  freight-cars  was  thrown  thirty  or  forty  feet  from  the 
track. 

It  appears  the  car  which  caused  the  wreck  left  the  track 
just  as  the  train  passed  through  the  curve.  Several  witnessei 
say  it  had  one  wheel  broken  off,  and  the  break  at  the  axle 
had  the  appearance  of  being  a  fresh  one.  They  gave  it  ai 
their  opinion  that  this  break  caused  the  wreck.  They  sa/ 
such  accidents  occur  without  any  apparent  cause. 

The  chief  complaints  made  on  this  appeal  by  the  defend* 
ant  arise  out  of  the  rulings  of  the  trial  court,  in  overruling 
the  defendant's  objection  to  the  introduction  of  any  evideuce 
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because  the  petition  failed  to  state  facts  suflicient  to  con* 
stitute  a  caiiBe  of  action;  and  in  overruling  the  defendant's 
demurrer  to  tlie  plaintiff's  evidence. 

1.  The  first  of  these  objections  made  here  is,  that  the  plain- 
tiff and  those  in  charge  of  the  passenger  and  freight  trains 
were    fellow-servants    within   the   rule  which   exempts  the 
roaster  from  liability  where  one  servant  is  injured  by  the 
negligence  of  a  coservant.    This  objection  has  nothing  to  do 
with  the  plaintiff's  cause  of  action  so  far  as  it  is  founded  on 
a  defectiye  roadbed  '''^  and  track.    The  objection,  however, 
was  not  well  taken  in  any  point  of  view  or  at  any  stage  of 
the  trial.     It  is  true  all  servants  of  the  same   master  are 
prima  facie  coservants  within  the  rule,  but  the  conceded  and 
unquestioned  facts  in  this  case  show  aflSrmatively  that  the 
plaintiff  was  engaged  in  repairing  the  track  under  the  orders 
of  his  foreman.     The  train  was  a  regular  freight  and  paa- 
senger  train,  under  the  command   of  a  conductor.    These 
facta  show  that  the  plaintiff  and  those  in  charge  of  the  train 
were  not  fellow-servants,  under  our  rulings.    There  are  cases 
where  it  will  become  necessary  to  submit  the  question  to  the 
jury,  but  that  is  not  the  case  here.     All  the  facts  bearing 
upon  the  point  are  conceded. 

This  case  is  unlike  Parker  t.  Hannibal  ete.  R,  R.  Co.^  109 
Mo.  362.  There  the  train  was  engaged  in  hauling  ballast 
which  Parker  and  others  placed  upon  the  track.  The  evi- 
dence B  as  not  clear  as  to  what,  if  any,  relation  existed 
between  the  track-repairers  and  trainmen.  Here  the  facte 
which  take  the  plaintiff  out  of  the  rule  as  a  matter  of  law 
Are  conceded. 

2.  It  does  not  follow  that^the  plaintiff  was  a  trespasser 
because  he  was  on  the  right  of  way  after  the  usual  working 
hoars.  He  was  there  with  the  foreman  and  the  other  mem* 
bera  of  his  gang,  all  going  to  the  station  to  take  the  werk 
train  for  the  next  working  place,  and  there  is  an  abundance 
of  evidence  tending  to  show  that  the  plaintiff  and  othera 
went  down  to  the  track  to  the  station  pursuant  to  the  orders 
of  their  foreman,  for  the  purpose  of  gathering  up  the  tools  on 
^he  way.  Under  these  circumstances  this  court  cannot  say 
plaintiff  was  a  trespasser.  No  case  cited  has  any  tendency 
^  justify  such  a  ruling. 

But  it  is  said  the  defendant  owed  the  plaintiff  no  duty, 
oither  as  to  the  condition  of  its  track  or  the  speed  of  the 
train,  even  if  he  is  to  be  deemed  and  treated  as  *'^  an 
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employee,  and  for  this  reason  the  demurrer  to  the  evidence 
choiild  have  heen  sustained.  To  this  proposition  ire  do  not 
agree.  It  is  certainly  the  duty  of  the  master  to  use  reason- 
able care  in  supplying  bis  servants  with  reason .ibly  safe 
machinery  and  appliances,  and  to  use  reasonable  diligence 
in  keeping  them  in  repair.  And  the  plaintiff  not  being  a 
coservant  with  those  in  charge  of  the  train  and  being  an 
employee,  it  was  the  duty  of  the  defendant  to  use  ordinary 
care  in  running  the  train.  The  rule  upon  both  of  these  prop- 
ositions is  correctly  stated  in  the  instructions  given  in  tida 
case  at  the  request  of  the  defendant.  It  is  there  in  substance 
stated  that  if  the  plaintiff  was  on  the  side  of  the  track  by 
order  of  the  section  boss,  and  the  car  jumped  the  track  and 
fell  upon  him,  still  he  could  not  recover  if  the  track  was  in 
an  ordinarily  safe  condition,  and  the  train  was  being  run  iu 
an  ordinarily  safe  and  prudent  manner. 

8.  There  was  certainly  an  abundance  of  evidence  tending 
to  show  that  the  track  was  in  an  unsafe  condition,  by  reason 
of  rotten  ties  and  rails  insecurely  fastened,  and  that  in  yiew 
of  this  condition  of  the  track,  the  train  was  running  at  a 
negligent   rate  of  speed.     From    the  circumstances    put  in 
evidence  the  jury  could  well  draw  the  conclusion  that  thr 
cars  left  the  track  for  one  or  the  other  of  these  reasons,  or 
both  combined.     It  is  true  there  is  evidence  tending  to  show 
that  the  wreck  was  caused  by  a  broken  axle,  and  there  is 
also  evidence  tending  to  show  that  the  axle  was  broken  by 
reason  of  the  speed  of  the  train  over  a  rough  road.     These 
points  are,  however,  covered   by  instructions   given  at  tbe 
request  of  the  defendant. 

But  it  is  said  the  plaintiff  ought  not  to  recoTer  because  he 
had  within  a  week  assisted  in  taking  up  the  old  rails  and 
in  potting  down  others  at  this  place,  and  therefore  knew  of 
the  condition  of  the  track,  and  hence  *^®  assumed  all  risks 
arising  from  its  defective  condition.  The  fact  that  he  knew 
•of  the  defective  condition  of  the  track  was  a  circumstance 
going  to  show  that  he  was  guilty  of  contributory  negligence 
in  net  getting  further  away  from  the  track  when  the  train 
passed  him,  but  it  does  not,  in  and  of  itself  and  as  a  matter 
of  law,  defeat  a  recovery.  Mere  knowledge  that  the  appli- 
ance is  defective  and  that  risk  is  incurred  in  its  use  will  not, 
as  a  matter  of  law,  defeat  the  sei'vant's  action  where  the 
danger  is  not  such  as  to  threaten  immediate  injury,  or  where 
it  is  reasonable  to  suppose  the  appliance  may  be  safely  uset' 
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by  the  use  of  care  and  caution:  IlamUion  t.  Rlcli  ITlll  Coal 
Min.  Co.^  103  Mo.  864,  and  cases  cited. 

4.  William  Atkinson,  a  witness  for  plaintifT,  stated  that 
he  passed  over  the  road  from  the  Ist  to  the  7th  of  August, 
1881.  The  accident  in  question  occurred  on  the  1st  of  Sep- 
tember of  that  year.  The  witness  then  stated,  over  the  objec- 
tions of  the  defendant,  that  the  ties  were  in  a  bad  condition, 
which  condition  he  described.  On  cross-ex  a  nn  nation  he  said 
he  did  not  Icnow  what  condition  tl)e  ties  were  in  on  the  Ist  of 
September. 

The  defendant  objected  to  the  evidence  of  this  witness  for 
two  reasons:  1.  Because  it  then  appeared  in  evidence  that 
the  track  liad  been  repaired  only  a  few  days  before  the  acci* 
dent;  and  2.  Because  the  condition  of  the  track  from  the 
Ist  to  the  7th  of  August  was  iunnaterial. 

At  the  time  this  witness  was  called,  the  plaintiff 's  evidence 
showed  that  the  track  had  been  repaired  by  placing  a  steel 
rail  on  tlie  inside  of  the  curve,  but  there  was  no  evidence  to 
sliow  that  any  change  had  been  made  in  the  ties.  Indeed, 
two  of  the  witnesses  being  section-men  belonging  to  plaintiff's 
gangy  had  testified  that  they  did  nothing  with  the  ties;  that 
they  laid  the  •^^  rails  down  on  the  old  ties.  There  is, 
therefore,  nothing  in  the  first  objection  to  call  for  further 
observation. 

With  respect  to  the  otiier  objection,  it  is  to  be  observed 

that  the  inquiry   was,  What  was  the  condition  of    the  ties 

at  the  time  of  the  accident?     But  it  was  not  necessary  that 

the  witnesses    should  be  able  to  speak  of  the   condition  of 

the  ties  on  that  very  day.     Evidence  of  the  condition  of  the 

ties  within  a  reasonable  time   before  or   after  the   accident 

was  competent.     The  limitation  to  such  evidence  is  that  it 

must  be  such,  in  character  and  point  of  time,  as  to  justify 

the  inference  that  the  ties  were  in  a  bad  condition  at  the 

time  of  the  accident:     Stoker  v.  St,  Louis  etc.  Hy,  Co.y  91  Mo. 

W9.     Indeed,  it  was  said  in  Stewart  v.  Everts,  76  Wis,  35,  20 

Am.  St.  Rep.  17,  the  case,  and  only  case,  to  which  we   are 

referred    by  appellant:   '*The  mere  fact  that  the  road  was 

i^aired  at  that  place  six  months  after  the  accident  would 

itot  in  itself  be  competent  evidence  tending  to  show  that  it 

Was  out  of  repair  when  the  accident  happened;    but  if,  in 

ttiaking   such   repairs,  it  was   found    that  the  ties  were   in 

such  a   state  of  decay  as  to   fairly  lead  to  the   conclusion 

^at  they  were  in  a  decayed  state  when  tbe  accident  hap- 
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pened,  or  that  the  condition  of  the  roadbed  was  Buch  as 
would  fairly  tend  to  prove  that  it  was  not  in  a  aafe  cotv- 
dition  when  the  accident  happened,  such  evidence  would  be 
clearly  admisaible*.  Its  weight  would  be  a  question  for  the 
jury."  It  was,  of  course,  open  to  the  defendant  to  show  that 
the  road  had  been  repaired  by  putting  in  new  or  sound  ties 
before  the  accident  happened. 

The  objections,  and  only  objections,  made  to  the  instme- 
tions  have  been  answered  by  what  has  been  said.  The  judg- 
ment is   affirmed, 

Barclay,  J.,  absent. 

The  other  judges  concur. 

lUiLsoADs^FsLLow-ssavAHTB— TKAOK-asPAiBSBS  An  TiLAnnns.— A 
lailroAd  fireniAn  or  engineer  is  a  fellow-eervnni  with  aeeetion-luuid:  Harritem 
T.  DtlinM  tic  R.  B.  €•.,  79  Mioh.  409;  19  Am.  St.  Rep.  180;  Blahs  ▼.  Mam 
<!€tU.  /?.  B,  Co,,  70  Me.  SO;  36  Am.  Rep.  297.  A  railway  looomotive  enftintw 
••ad  a  Motion  master  of  traek-repairera  ara  not  fellow-eenranta  within  th« 
mle  aa  to  a  maater'a  liability  for  injury  to  one  aerrant  by  another:  Coiv*  ▼• 
OkarioUe  tic  R,  R,  Co.,  28  8.  G.  526;  K  Am.  Rep.  88;  LournmOe  mc  R-  ^ 
Ob.  ▼.  Omroy,  88  Mist.  662;  66  Am.  Rep.  836;  8L  LouU  Mc  R^  Oo.^^ 
Weavtr,  36  Kan.  412;  67  Am.  Rep.  176,  and  extended  note.  Bee,  aisob  tbs 
'extended  note  to  Fkk  r.  Ceniral  Pac  R.  A  Co.,  1  Am.  8t  Rep.  82. 

RAIUtOAM-^LtABIUTT  TO  BlIVLOTIBS  lOR  ISJURin  OaOSSD  BT  UvSAff 

CoNDiTios  Of  RoADBSi):  See  Kamoat  CUif  etc  R.  R.  Co,  ▼.  Kier,  41  Kan- 
€61;  18  Am.  8t  Rep.  811,  and  note;  Taylor  €tcR9.0o,w.  Taylor,  79  Ttx* 
104;  23  Am.  8t  Rep.  316,  and  note^  with  the  cases  ooUeoted;  Kroffp  /• 
AtUniaeic  R.  R.,  77  Ga.  202;  4  Am..8t.  Rep.  79,  and  note,  and  0*Do^^ 
w.  Alkgkmi^  VaUe^  R,  R.  Oc,  69  Pa.  8t  289;  98  Am.  Deo.  336^  and  note. 
'  Aailboads— DsnonvB  Roadsbd— BvxDBiiOB.^ETidenoe  of  a  defect  ta  a 
imtlroad  track  mnat  be  confined  to  the  time  of  the  casualty,  of  which  it » 
alleged  to  be  the  oans^,  or  to  proof  of  snoh  a  state  of  facts  so  shortly  bo(er9 
or  after  it  aa  will  induce  a  reasonable  presumption  that  the  condition  wm 
unchanged:  LiUio  Rock  tic  R^.  Co.  ▼.  Bubamit,  48  Ark.  460;  3  Am.  St  Rep- 
246.  In  an  action  to  recover  for  injuries  reoeiTcd  in  a  railway  wreck  e^^' 
dence  tending  to  show  the  condition  of  the  roadbed  immediately  befort  aa^ 
ttt  the  time  of  the  wreck  at  places  other  than  where  the  wreck  oocurrwl  » 
•dmiasiblei  TVyiPr  tic  Rg.  Oo,  w.  Ta^kr,  79  Tex.  104;  S3  Am.  St.  B«P>  >^^ 
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Jbkkings  v.  Todd. 

(lit  MOMfUBI,  396.) 

HonoB — pAOn  VvrmtQ  or  iMQOiBr.^Oenerally,  one  It  ofiirged  with  iMtiM 
of  a  Net  who  has  information  frntting  him  on  inqniry,  if  bj  followin|f 
up  snch  information  with  diligenea  and  onderatanding  tha  tmth  conld 
hav#  been  ascertained. 

KiAOTXAnLS  iHflTRiTMBNTS— Nonci  TO  HoLDBR.— The  consideration  of  negoo 
tiab^  ^per  in  the  hands  of  a  bona  fdt  holdar  for  valne,  before  matar* 
itj^  eaiinot  be  inquired  into.  Actual  notice  of  facts  impeaching  th# 
TalMity  of  the  note  and  its  eonsideration  moat  l>e  brought  home  to  hiM 
to  aToid  it  in  his  hands. 

OowntACTS— CoHSTKOCTiov. — Written  instruments  made  at  the  same  tim* 
and  relating  to  the  sam*  transaction  must  be  read  and  oonstraed  to* 
g«*ther. 

KnOOnriABLS  IkSTRUMBHTS— CoLLATIKAL  AORRSlf  KKT^KoTICB  07  jHDORSSaL 

A  collateral,  contemporaneous  agreement  providing  that  a  note  shall  not 
be  paid  if  an  executory  contract  forming  the  consideration  for  the  note 
ahall  not  be  performed  is  not  allowed  to  defeat  the  nf-gotiability  of  tha 
aote  in  the  hands  of  an  indorsee,  though  he  has  notice  of  such  agree* 
ment;  but  if  the  breach  of  such  agreement  has  occurred  to  the  koowl* 
«lge  of  the  indorsee  at  the  time  he  becomes  a  purchsiter  he  is  not 
protected. 

^VOTIABLB    iNflTRUMBRTS — COLLATB&AL     AORBBMBNT — EsTOPPBL. — When 

a  collateral,  contemporaneous  agreement  provides  that  a  note  sliall  not 
be  paid  if  an  executory  contract  forming  the  consideration  therefor  shall 
not  be  performed,  the  fact  that  the  maker  states  to  the  indorsee,  at  the 
time  of  the  purchase  of  the  note  by  the  latter,  that  he  "supposed  he 
wonld  as  soon  he  would  have  it  as  anybody  else,"  doea  not  estop  the  ^ 
maker  from  setting  np  the  Talidity  of  the  note  if  at  the  time  of  anoh 
statement  there  had  been  no  breach  of  the  executory  contract^  and  ha 
had  no  reason  to  suspect  that  one  would  occur. 


Savkud  C.  liajcfT  and,  W,  C.  Todd^  for  the  appellant 
QordoUj  Oordorif  and  Ba$$^  for  the  respondents. 

*^  Macfablakk,  J.  This  is  a  suit  in  equity  to  restrain 
defendant  Todd,  as  trustee,  from  selling,  under  a  deed  of  truBt, 
certain  real  estate  belonging  to  plaintiffs,  and  to  cancel  a  note 
made  by  them  to  Potter,  Chase  &  Co.,  or  order,  and  held  bj 
defendant  Bush  as  assignee. 

The  petition  charges,  in  substance,  that  on  the  twenty-third 
day  of  October,  1888,  plaintiff  James  I.  Jennings  entered  into 
a  contract,  in  writing,  with  Potter,  Chase  &  Co.  through  C.  J, 
Chase,  a  member  of  the  firm,  by  which  the  said  company 
appointed  him  agent  to  control  and  manage  the  sale  of  an 
illustrated  edition  of  the  New  Testament,  and  they  agreed  to 
furnish  him  five  hundred  books,  as  they  might  be  called  for 
At  Kansas  City,  at  one  dollar  each,  and  reciting  that  he  had 
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gi^en  his  note  for  fiya  hundred  dollars,  or  one  dollar  each  on 
said  books.  In  consideration  for  the  purchase  of  said  books, 
on  said  daj  plaintiffs  executed  and  delivered  to  said  C.  J. 
Chase  their  negotiable  promissorj  note  for  five  hundred  dol- 
lars, payable  to  said  Potter,  Chase  &  Co.,  eighteen  months  after 
date,  with  eight  per  cent  interest  from  date*  To  secure  which 
they  gave  a  deed  of  trust  on  their  said  estate,  with  defendant 
Todd  as  trustee;  that  by  the  terms  of  said  contract  the  note 
was  not  to  be  paid,  and  should  be  void,  if  the  company  did 
not  fulfill  every  requirement  of  the  contract.  The  petition 
charges  further  that  said  company  did  not  perform  and  fulfill 
'^^  the  contract  in  any  particular,  but  wholly  refused  to  sup- 
ply the  books  as  needed  and  demanded  by  plaintiff;  that 
plaintiff  was  induced  to  make  the  contract  by  false  and  fraud- 
ulent representations,  and  that  defendant  Bush  purchased 
said  note  with  full  knowledge  and  notice  of  the  fraudulent 
means  by  which  it  was  procured,  and  of  the  stipulation  in  the 
contract  by  which  the  note  might  become  void. 

The  answer  of  defendant  Bush  was:  1.  In  substance,  a 
general  denial;  2.  A  plea  of  estoppel;  and  3.  That  he  was  an 
innocent  purchaser  of  the  note.  In  the  plea  of  estoppel  it 
was  charged  that  said  defendant  *' purchased  said  note  at  the 
special  instance,  solicitation,  and  request  of  plaintiff,  who  told 
him  he  wished  he  would  trade  for  it;  that  if  he  would  he 
would  consider  him  an  innocent  purchaser;  and  that  relying 
upon  these  representations  to  him  by  plaintiff  he  purchased 
said  note.''  Said  defendant  further  answered  that  he  was  the 
purchaser  of  said  note  before  maturity,  in  good  faith,  for  value, 
and  without  notice  of  any  infirmity. 

The  evidence  leaves  no  doubt  that  the  scheme  into  which 
plaintiffs  were  lead  by  C.  J.  Chase  was  a  gross  fraud  and 
swindle,  whi(;h  was  also  worked  on  others,  as  was  incidentally 
shown.  It  is  unnecessary  to  set  out  the  contract  in  full;  it  is 
not  at  all  intelligible,  but  was  doubtless  made  clear  and  very 
beneficial  by  the  representations  of  Chase.  It  contained  the 
following  clause:  **  He  having  settled  for  one  outfit  and  book, 
also  by  note  for  five  hundred  dollars,  the  same  being  payment 
of  one  dollar  (91)  each  for  five  hundred  books,  which  he  has 
this  day  purchased,  leaving  a  balance  due  of  one  dollar  ($1) 
on  each  book,  when  ordered  or  delivered,  from  time  to  time^ 
n  such  quantities  as  the  said  James  I.  Jennings  may  de- 
sire." On  the  back  of  the  contract  was  the  following  indorse- 
ment:   ••* 
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''Centralia,  Mo.,  Oct  23,  1888. 
^  The  company  herebj  agrees  that  the  note  corresponding 
to  the  within  contract  shall  be  null  and  void  whenever  the 
company  does  not  fulfill  every  point  of  the  contract  as  signed. 

[signed]    '*  C.  J.  Chase, 

*'  For  Potter,  Chase  &  Co." 

The  contract  furnishes  sufficient  evidence  that  the  books 
were  to  be  shipped  to  Jennings  from  Kansas  City  whenever 
ordered,  and  that  they  were  never  furnished,  though  often 
ordered  by  Jennings,  was  undisputed. 

Plaintiffs  testified  that  Chase  promised  not  to  assign  the 
note.  It  appeared,  however,  from  the  evidence,  that  soon 
after  its  execution,  he  indorsed  and  delivered  it  to  Gahan 
Brothers  as  collateral  security  for  a  note  made  by  Chase 
to  them,  who  afterwards  themselves  indorsed  it  in  blank. 
Without  further  indorsement  it  went  into  the  hands  of  one  or 
two  other  parties,  and  finally  to  defendant  Bush  before  its 
maturity,  who  paid  for  it  near  its  face  value.  It  appears  at 
this  time  that  neither  the  fraud  nor  breach  of  contract  had 
developed. 

It  appears  further  that  on  the  second  day  of  October,  1888, 
plaintifif  executed  and  delivered  to  Chase  another  note  pay- 
able to  the  same  company  eight  months  after  date.  This 
note  was  also  for  books  under  a  similar  contract,  but  not 
containing  the  indorsement.  Defendant  Bush  also  held 
this  note  by  purchase  at  the  same  time. 

The  only  questions  of  fact  or  law  for  our  determination  on 
this  appeal  are  whether  defendant  was  a  purchaser  of  the 
note  in    good   faith    and   for  value,  and   whether  plaintiffs 
by  their  acts,  conduct,  and  representations,  are  estopped  to 
dispute  its  validity.    The  questions  of  fact,  on  both  prop- 
ositions, were  found  by  the  circuit  court  against  the  defend- 
ant.   The  evidence  of  plaintiff  and  defendant  Bush  were  in 
direct  and   ^^*  irreconcilable  conflict.     Each  was  corrobo- 
rated by  direct  evidence  of  witnesses  and  by  circumstances. 
Plaintiff  testified  in  the  most  positive  terms  that  he  read  the 
^ntraot  and  indorsement  to  defendant  before  he  purchased 
the  note,  and  Roberts  testified  that  he  was  present  and  heard 
tbem  read,  and  there  were  other  corroborating  circumstances. 
On  the  other  hand,  defendant  testified  that  he  had  no  recol* 
Section  of  plaintiff  reading  either  the  oontraot  or  indorse. 
«    ^ent,  and  the  fact  that  he  paid  near  the  faoe  value  for  the 
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note  IB  a  circumBtsnca  tending  to  corroborate  his  eFideoce 
on  that  question. 

On  the  qaestion  of  estoppel,  defendant  Bush  testified  that 
he   purchased   the  notCB  on  December  8,  18S8.      Before  he 
bought  them  he  went  to  Mr.  Jennings  and  told    liiiu  that  the 
notes  had  been  offered  him.     **  When  I  asked   hinn  should  I 
trade  for  the  note,  he  said  '  Yes;  I  wish  you  would.'     lie  said, 
*  Then  they  will  be  right  here,  and  as  soon  as  my  family  is 
able  I  will  make  the  money  and  pay  them  off.      I  will  be 
glad  if  you  will  purchase  them;  it  will  not  be  like  that  other 
circuni stance.     I  will  consider  you  an  innocent  purchaser/ 
I  bought  them  on  his  representation.     I  had  no  knowledge  of 
the  existence    of  any   such   paper  aB    Mr.   Jennings   had/' 
William  Walker  testified  that  he  afterwards  heard  Jennings 
say  that  he  coneidered  defendant  an  innocent  purchaser.   On 
this  question  plaintiff  himself  testified:   **Mr.  Bush  talked 
to  me  about  the  purchase  of  the  notes.     I  told  him  if  anybody 
was  to  get  them  I  would  as  soon  have  him  purchase  then  as 
anybody." 

The  evidence  shows  that  defendant  Bush  purchased  the 
note  and  it  was  delivered  to  him  on  the  fifteenth  d^y  of 
December,  1888,  and  the  contract  and  indorsement  were  read 
to  him  on  the  13th  of  that  month,  and  it  was  prior  to  this 
date  that  defendant  had  asked  plaintiff  about  buying  the 
note.  At  the  time  of  these  '^^  transactions  plaintiff  had 
made  no  order  for  books  under  this  contract. 

The  following  facts  may  be  taken  as  established  by  the 
evidence:  1.  Defendant  Bush  purchased  the  note  for  valu^ 
before  maturity;  2.  That  be  was  aware  of  the  terms  of  the 
contract  and  the  indorsement  when  he  purchased;  8.  That 
plaintiff  encouraged  defendant  to  purchase  the  note. 

The  court  found  for  plaintiff,  and  granted  the  relief 
sought;  and  defendant  appealed. 

1.  That  defendant  Bush  purchased  the  note  for  value  be- 
fore maturity  is  not  questioned,  either  under  the  pleading* 
or  evidence.  The  good  faith  of  the  transaction  is  the  only 
subject  of  inquiry  on  this  branch  of  the  case.  Defendant 
insists  that,  though  the  contract  may  have  been  fraudulent 
in  its  inception,  and  be  may  have  been  aware  of  the  ques- 
tionable methods  under  which  Chase  conducted  his  business, 
and  of  the  suspicious  circumstances  under  which  the  con- 
tract in  question  was  obtained,  and  that  he  also  had  knowl- 
edge of  the  contemporaneous  written  agreement,  yet,  neiti^^^ 
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one  nor  all  of  these  facts  together  relieved  the  note  of  its 
negotiability;  that  nothing  short  of  actual  knowledge  of  tlie 
fraud  or  that  there  had  been  a  breach  of  the  contract  before 
the  note  came  into  his  hands  could  defeat  his  right  to  enforce 
ht8  security  ngainst  the  land. 

In  general  one  will  be  charged  with  notice  of  a  fact  who 
haB  information  which  should  put  him  upon  inquiry,  if,  by 
following  up  such  information,  with  diligence  and  under- 
standing, the  truth  could  have  been  ascertained.  It  is  now 
well  settled  in  this  state,  however,  that  the  doctrine  of  notice, 
as  it  affects  the  good  faith  of  transactions  generally,  does  not 
apply  to  negotiable  commercial  paper.  **  Both  upon  principle 
and  authority,"  says  Wagner,  J.,  ''  and  from  the  experience 
of  jarists  and  commercial  men,  and  the  interests  *^^  of  the 
affairs  of  business  life,  it  is  safe  to  say  that  the  liberal  doc- 
trine which  promotes  the  free  circulation  of  negotiable  in- 
struments is  the  best,  and  that  the  good  faith  of  the  trans- 
action should  be  the  decisive  test  of  the  holder*s  rights" : 
Hamilton  v.  Marke^  63  Mo.  178.  Since  the  decision  in  that 
case  it  has  been  settled  law  in  this  state  **that  the  considera- 
tion of  negotiable  paper  in  the  hands  of  a  bona  fide  holder 
for  value  before  maturity  cannot  be  inquired  into.  Mala 
fides  alone  can  open  the  door  to  such  inquiry.  Gross  negli- 
gence, even,  is  not  sulBcient;  actual  notice  of  the  fp.cts  which 
impeach  the  validity  of  the  note  must  be  brought  home  to 
the  bolder":  Mayes  y.Rohinnon^  93  Mo.  122. 

2.  The  next  inquiry  is,  were  the  rights  of  defendant  as 
indorsee  of  the  note  affected  by  knowledge  of  the  transaction 
which  was  the  consideration  of  the  note  and  of  the  indorse- 
ment on  the  back  of  the  contract.  The  contract,  indorse- 
ment, and  note  have  the  same  date,  and,  as  the  evidence 
shows,  were  made  at  the  same  time.  According  to  the  gen- 
eral rule  of  construction,  in  general  business  matters,  these 
being  all  made  at  the  same  time  and  relating  to  the  same 
transaction  should  be  read  and  construed  together;  but 
should  that  rule  be  applied  when  one  of  the  instruments  is  a 
^  negotiable  security?  It  is  said  that  the  rule  may  be  applied 
to  the  construction  of  a  contemporaneous  written  contract 
affecting  the  terms  of  negotiable  paper,  *Mn  so  far  as  each 
may  be  given  effect,  and  there  is  no  repugnancy  between 
them":  1  Daniel  on  Negotiable  Instruments,  4th  ed.,  sec. 
156.  The  rule  is  frequently  applied  to  collateral  agreements 
for  renewals,  for  the  payment  of  an  additional  sum  upon  a 
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contingency  for  the  same  consideration,  and  fixing  a  time  for 
pajDQent  of  note  or  interest:  1  Daniel  on  Negotiable  lii8tru« 
tnents,  4th  ed.,  sec.  156.  An  indorsee  with  notice  will  be 
*^^  bound  by  such  agreements.  They  are  not  n^pugnaiit  to 
the  negotiable  character  of  the  note. 

We  think,  however,  that  no  welUconsidered  case  can  be 
found  in  wl)ich  a  collateral  contemporaneous  agreement  pro- 
viding that  tlie  note  should  not  be  paid  in  the  event  that  an 
executory  contract,  which  was  the  consideration  of  the  notes 
}  should  not  be  performed,  has  been  allowed  to  defeat  the  nego- 
^  tiability  of  the  note  in  the  hands  of  an  indorsee,  though   he 
had  notice  of  such  agreement.     A  great  part  of  the  improve- 
ment of  the  country,  and  of  business  generally,  is  carried  on 
with    money   raised  by   the  discount  of   notes  given   upon 
executory  contracts,  and  if  the  maker  could  be  allowed  to 
defend  against  such  notes,  in  case  of  a  breach  of  contract,  on 
the  ground  that  the  indorsee,  though  in  other  respects  6oiia 
fide,  had  knowledge  of  the  transaction  out  of  which  the  note 
^  grew,  all  confidence  in  such  notes  as  negotiable  paper  would 
be  destroyed  and  such  business  would  be  paralyzed.     By 
making  and  delivering  a  negotiable  note  the  maker  is  held 
to  intend  that  it  may  be  put  in  circulation  and   that  no 
defenses  against  it  exist.     In  purchasing  such  note  no  inquiry 
as  to  the  consideration  is  required.     If  a  failure  of  consider- 
ation occur,  the  maker  must  look  to  the  payee  for  indemnity. 
On  this  subject  Parsons,  in  his  work  on  Notes  and  Bills 
(vol.  1,  p.  261),  says:  **  Knowledge  on  the  part  of  the  holder, 
at  the  time  he  took  the  note,  that  it  was  not  to  be  paid  on  a 
specified  contingency,  is  not  sufficient  to  defeat  his  right  to 
recover,  although  the  contingency  had  then  happened,  if  be 
was  ignorant  of  this  fact":    See,  also,  A/i/^er  v.   Ottaway^Si 
Mich.   196;  21  Am.  St.   Rep.  513;  Adams  v.  Smith,  35  Me. 
o24;  Keho  v.  Frye,  4  Bibb,  493;  Dow  v.   Tuttle,  4  Mass.  414; 
3  Am.  Dec.  226;  Davis  v.  McCready,  17  N.  Y.  230;  72  Am. 
Dec.  461.    Tiedeman  oq   Commercial   Paper,  sec.  42,   and 
cases  cited, 

'®*  If  the  breach  had  occurred  to  the  knowledge  of  the 
indorsee  when  he  purchased  he  would  not,  of  course,  be  pro- 
tected. The  settled  rules  of  law  governing  commercial  paper, 
upon  the  stability  of  which  alone  can  the  usual  business  of 
the  country  be  transacted,  cannot  be  disregarded  in  order 
to  relieve  a  few  unwary  persons  from  the  result  of  transac- 
tions into  which  they  have  been  drawn  by  their  own  credu* 
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litj  or  cupidity.  Upon  careful  consideration,  we  think  the 
contract  afforded  no  defense  to  the  note  which  was  purchased 
before  a  breach  occurred. 

3.  The  next  question  is,  whether  plaintiff  is  estopped  by 
his  Btatements  and  conduct  to  dispute  the  validity  of  the 
note  in  the  hands  of  defendant.  If,  at  the  time  the  represen- 
tations were  made,  there  had  already  been  a  breach  of  the 
contract,  or  other  defenses  existed,  it  would  have  been  the 
duty  of  plaintiff  to  have  spoken,  and,  not  having  done  so 
then,  he  should  not  thereafter  be  allowed  to  deny  the  truth 
of  his  representations.  But  at  the  time  the  representations 
were  made  there  had  been  no  breach  of  the  contract,  and 
plaintiff,  so  far  as  appears,  had  no  reason  to  suspect  that  one 
would  occur.  The  representations  can  be  taken,  tlien,  as 
referring  to  the  existing  $taiu8  of  the  note  and  to  defenses 
then  known,  and  did  not  exclude  such  as  might  subsequently 
arise.  1  Daniel  on  Negotiable  Instruments,  4th  ed.,  sec.  860, 
and  the  following  cases  cited,  which  fully  sustain  the  text: 
Maury  v.  Coleman,  24  Ala.  882;  60  Am.  Dec.  478;  Cloud  ▼. 
Whiting,  38  Ala.  57;  AUen  v.  Frazee,  85  Ind.  283;  Kooob  v. 
Davis,  84  Ind.  389. 

If  plaintiff  had  made  an  absolute  promise  to  pay  the  note 
he  might  have  precluded  himself  from  making  defenses  sub- 
sequently arising.  Defendant's  own  testimony  did  go  so  far 
as  to  claim  an  absolute  promise.  He  states  that,  when  he 
told  plaintiff  he  was  *^  about  buying  the  notes,  he  replied: 
''I  wish  you  would  trade  for  them;  then  they  will  be  right 
here,  and  as  soon  as  my  family  gets  able  I  will  try  to  make 
the  money  and  pay  them  off.  I  will  consider  you  an  inno- 
cent purchaser,  and  wish  you  would  get  them."  Plaintiff 
testified:  **  I  told  him  that  Mr.  Chase  had  promised  to  keep 
the  notes  himself,  but  as  he  had  traded  them  off  already,  I 
suppose  I  would  as  soon  he  would  have  them  as  anybody 
else."  We  think  the  probability  is  that  the  statement  of 
plaintiff  is  nearest  correct,  and  that  there  was  no  absolute 
promise  to  pay  the  note. 

4.  The  controlling  question  is,  whether  the  defendant  had 
notice  of  the  fraudulent  intent  of  Chase,  or  participated  in 
accomplishing  it.  The  fraudulent  scheme  of  Chase  was  well 
developed  by  the  evidence.  His  efforts  were  directed  to  in- 
ducing parties  to  enter  into  an  agreement  to  manage  the  sale 
of  a  book  in  certain  localities,  and  by  pointing  out  the  profits 
they  could  realize  by  purchasing  a  lot  of  books,  the  sale  of 
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wbich  they  could  control  thetnselyeSy  to  obtain  from  them 
negotiable  notes  payable  in  the  future.     He  remained  in  the 
neighborhood,  furnishing  to  the  parties  taking  hold  of  the 
scheme  books  as  thej  were  sold,  until  he  had  obtaiued  all 
the  notes  he  could  procure.    He  then  sold  the  notes,  left 
the  neighborhoodi  and   refused   to  furnish   books  to  those 
who  had  purchased.     He  boarded  at  a  hotel  in  Centralia. 
Defendant  Bush  frequently  visited  him  at  his  hotel.    This  he 
admitted.    Said  he  went  because  he  *Miked  to  hear  him  go 
over  his  prospectus."     Defendant  introduced  Chase  to  plain- 
tiff.    He  hunted  him  up  for  that  purpose.     On  the  introduc- 
tion he  went  to  the  hotel  and  was  present  during  a  part  of  the 
interview  •between  them.     For  this  introduction  Chase  paid 
him  fifty  dollars.     He  told  a  friend,  who  upbraided  him  with 
getting  plaintiff  into  trouble,  that  he  had  a  **  right  to  work 
for  a  commission  ^^^  as  much  so  as  anybody  else  had  in  any 
other  kind  of  business."      Defendant  testified  that  he  told 
plaintiff  that  if  he  did  not  get  the  books  he  would  not  be  hurt, 
for  it  was  written  in  the  contract  that  in  that  event  the  note 
would  be  null  and  void.     '*He  asked  me  if  it  was  written  on 
the  note,  and  I  told  him  that  it  was  not;  he  said  if  that  was 
written  on  the  note  then  Mr.  Chase  could  not  trade  it  off." 
It  will  be  observed  that  the  fraud  of  Chase  was  not  in  the 
character  of  the  contracts  made,  but  in  a  predetermined  in* 
tention,  after  obtaining  and  selling  the  notes,  not  to  comply 
with  the  contract.    This  f&ct  should  be  kept  in  mind  in  con- 
sidering the  good  faith  of  Bush  in  the  matter. 

It  is  insisted  that  the  evidence  establishing  the  foregoing 
facts  fixes  upon  defendant  Bush  the  knowledge  of  the  fraudu- 
lent intent  of  Chase,  and  we  would  be  of  that  opinion  if  it 
disclosed  all  the  facts  and  circumstances  in  the  case.  The 
fact  that  Chase  paid  Bush  fifty  dollars  for  an  introduction  to 
Jennings,  standing  alone,  ought  to  be  in  itself  conclusive  of 
knowledge  of,  if  not  participation  in,  the  intended  fraud. 
But  that  fact  does  not  stand  alone.  It  seems  from  the  evi- 
dence to  have  been  well  understood,  in  fact  no  secret  was 
made  of  it  in  the  neighborhood,  that  any  person  would  be 
paid  by  Chase  a  like  commission  for  introducing  one  who 
would  enter  into  a  contract  such  as  plaintiff  made.  Jennings 
admitted  that  he  was  informed,  before  he  entered  into  the 
contract,  that  Bush  was  so  paid  for  introducing  him.  He 
himself  afterwards  obtained  a  reward  for  introducing  a  Mr. 
Green  to  Chase,  and  admitted  that  he  had  also  tried  to  induce 
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others  to  make  contracts.  If  we  charge  defendant  with 
notice  of  the  fraud  we  muet  also  charge  plaintiff  with  knowl- 
edge. He  disclaims  such  knowledge.  Why  then  should  we 
charge  knowledge  upon  defendant?  He  paid  nearly  the 
face  value  for  the  note,  which  is  a  strong  *^^  circumstance  in 
his  favor.  We  should  attribute  to  each  party  honesty  of 
purpose  in  the  absence  of  proof  to  the  contrary.  It  is  evident^ 
we  think,  from  all  the  circumstances,  thnt  both  parties  hon- 
estly believed,  when  the  transfer  of  the  note  was  made,  that 
the  contract  would  be  fully  performed.  We  think  from  the 
evidence  before  us  that  the  defendant  at  most  had  a  mere 
suspicion  that  the  contract  would  not  be  carried  out.  This, 
as  has  been  seen,  was  not  sufficient  to  stamp  bis  purchase 
with  bad  faith. 

The  question  of  right  between  these  parties  is  undoubtedly 
a  close  one.  The  case  was  evidently  tried  by  plaintiff  on  the 
theory  that  notice  of  the  contract  and  the  indorsement  thereon 
was  sufficient  to  charge  defendant  with  bad  faith  in  buying 
the  note.  Upon  a  trial  of  fact  by  a  chancellor,  when  the 
evidence  is  so  nearly  balanced,  we  are  not  disposed  to  disturb 
the  result  reached;  but  in  this  case,  in  which  no  specific  find- 
ings were  asked  by  counsel  or  made  by  the  court,  we  cannot 
determine  whether  the  finding  was  upon  the  question  of 
notice^  or  was  controlled  by  some  of  the  legal  propositions 
herein  discussed.  With  the  view  we  take  of  the  law  we  are 
not  satisfied  with  the  finding.  We  therefore  reverse  the  judg- 
ment and  remand  the  cause  for  a  retrial,  if  the  parties  desire 
it. 

All  oonourred,  except  Barclay  ,  J.,  who  was  absent. 


KonoB. — Faoib  PumirQ  on  Inquibt:  8m  MereantUit  Kai,  Bank  r.  Par 
mma,  54  Minn.  66;  anie^  p.  299,  and  note;  and  KUehen  ▼.  LowUnbaick,  4S 
Ohio  Sfc.  177;  29  Am.  St.  Rep.  540. 

tioNTRAcm— WBiTuroa  Constbuio  Tooithbb  am  Okb  InSTRrXBllT. — 
7wQ  or  more  writings  ezeonted  e4  the  eeaie  time,  reUtinf;  to  the  lame 
traiipaction,  will  be  eonstnied  together  a*  parte  of  one  and  the  tame  inetrn- 
ment:  Vhamben  ▼.  MarU,  98  Ala.  412;  Ediing  r.  Bradford,  30  Neb.  59^1: 
Kitier  r.  Datmenherg^  SS  Qa.  541;  McOeragle  ▼.  Broemel,  63  N.  J.  L.  69; 
HtdmuedsU  ▼.  WaterM,  125  Ind.  255;  8mkh  v.  TheobaUl,  86  Ky.  141;  StOian 
▼.  BeekuM,  6S  Mich.  803;  13  Am.  8t.  Rep.  344,  and  note;  McNamara  r. 
OtwgfU,  68  Miofa.  454;  IS  Am.  St.  Rep.  856;  Weber  ▼.  Boi/ichitd,  15  Or.  885; 
8  Am.  St  Repw  162;  BraekeU  ▼.  Sdgerion,  14  Minn.  174;  100  Am.  Dee.  211; 
IloweU  T.  B&wel/t  7  Ired.  L.  491;  47  Am.  Dec  335,  and  note.  See,  alao,  the 
notee  to  the  Appeal  qf  CamwiU  etc,  R,  B.  Co.,  11  Am.  St.  Rep.  894;  Blo$iom 
▼•  Orifin^  67  Am.  Dea  80,  and  Adair  ▼.  Adair^  71  Am.  Deo.  785. 
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Hands  07  Bona  Fxdb  Hoi.dba.— The  oonsideration  for  a  netrotiable  instru- 
ment caunot  be  inquired  into  in  the  handi  of  a  btma  fidt  holder:  Ua/iin  He^ 
Powder  Co.  ▼.  Siruilidmer,  48  Md.  411;  30  Am.  Bep.  472;  BeUMltoover  ▼.  Biaek- 
stock,  3  Watts,  20;  27  Am.  Dec.  330,  and  note.  Want  of  coniideratiou  i«  do 
defense  to  a  note  in  the  hands  of  a  bona  fidt  indorsee  before  maturity:  Ha9-^ 
call  ▼.  Whitmore,  19  Me.  102;  36  Am.  Dee.  738.  The  consideration  for  a 
negotiable  instrument  can  be  impeached  in  the  hand^  of  a  honajide  indorsee 
only  by  showing  that  the  note  was  indorsed  after  it  became  doe,  or  that  tho 
indorsee  had  notice  of  want  of  consideration  at  the  time  he  took  it,  nr  Uiers 
was  fraud  in  obtaining  the  making  of  the  note:  Mul/ont  t.  Shepard,  1  ^^•a.m. 
683;  33  Am.  Deo.  432.  A  bona  Jide  porchaser  of  negotiable  paper  lieforv 
roatnrity,  without  notice  of  defects  in  it,  is  entitled  to  recover  the  amonnt 
of  the  paper  in  full,  and  is  not  restricted  to  the  amount  he  paid  for  it:  WiU- 
iamt  ▼.  Huntington,  68  Md.  690;  6  Am.  St  Rep.  477,  and  note.  S«e,  also, 
the  notes  to  JOce  ▼.  Jones,  14  Am.  St.  Rep.  809;  and  Rnif/ht  ▼.  Pnoft,  39  Am. 
Dec  102. 

NtonriABLi  Ikstrumbnt  —  ErrBCT  ov  Collateral  Aatvs&BVTs.  — A 
mere  collateral  agreement,  made  at  the  time  a  note  is  giTon,  does  not  alfeot 
its  negotiability,  although  the  purchaser,  before  maturity,  may  know  of 
such  agreement:  Miiler  v,  OUaway,  81  Mich.  196;  21  Adl  8t  Rop.  513; 
Parker  ▼.  SuttMt,  103  N.  C.  191;  14  Am.  8t  Rep.  796.  A  parol  oondition 
to  a  promissory  note  will  not  affect  innocent  holders:  Smith  ▼.  Moderijfn  10 
&  Mon.  266;  62  Am,  Dea  643,  and  note;  Jtio$  ▼.  Eagkmd,  10  Humph.  646; 
68  Am.  Dea  737. 


Ik    RB    GOPBNHAVBIL 

[118  MnsoTTBl,  877.] 

HABaifl  O0RPO8  Canhot  bi  Used  as  a  Writ  07  Error  to  reriew  pro- 
oecdings  under  which  a  party  is  imprisoned  for  oontempt  of  court. 

JuRUDiOTioir— CoMrLiOT  Betwbbh  Federal  and  State  Courts. — State 
courts  and  the  judges  thereof  have  no  jurisdiction  or  power  under 
habecui  corpus,  or  otherwise,  to  discharge  persons  who  are  held  in  custody 
by  authority  of  the  federal  courts,  or  by  authority  of  comniissiouers 
thereof,  or  by  officers  of  the  United  States  acting  under  the  laws  thereof, 
although  the  judgments  or  orders  of  the  federal  courts  or  commissioners 
are  illegal.  The  remedy  in  such  cases  is  only  in  the  United  States 
courts. 

Wallace  W.  Lawtofif  prosecuting  attorney^  for  the  petitioners. 
John  B.  Henderson  and  John  J7.  Overall^  for  the  respondent. 

••*  Black,  C.  J.  The  three  petitioners  are  the  justices  of 
the  county  court  of  St  Clair  county.  They  file  in  this  court 
their  petition  for  a  writ  of  habeas  corpus^  setting  out  fully  and 
at  length  the  facts  and  circumstances  leading  to  their  con- 
finement, which  are  to  the  following  effect: 

In   1870  the  county  of  St.  Clair  issued  two  hundred  and 
fifty  thousand  dollars  of  bonds,  under  the  act  of  the  I6ih  of 
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January,  1860,  incorporating  the  Tebo  and  Neosho  Rnilrond 
Ck>jnpanj,  and  the  act  of  the  2l6t  of  March,  1^68,  to  aid  in 
the  construction  of  the  Clinton  and  Memphis  branch.  The 
Ninth  National  Bank  of  the  citjand  state  of  New  York  recov- 
ered two  judgments  against  the  county  on  some  of  the  bonds 
and  coupons  in  the  circuit  court  of  the  United  States*  Such 
proceedings  were  had  on  these  jndgmente  that  the  circuit 
court  of  tiic  United  States  for  the  western  division  of  the 
western  district  of  this  state  issued  a  peremptory  writ  of 
mandnmvs  in  each  case,  commanding  the  petitioners,  as  jus- 
tices of  '^^  the  county  court,  *'  to  levy,  at  the  time  of  making 
the  next  annual  levy,  and  cause  to  be  collected,  upon  all  the 
real  and  personal  property  in  said  county,  subject  to  taxation, 
a  tax  for  the  payment  of  said  judgment,  and  to  pay  the  same 
according  to  law,  and  that  yon  have  said  special  taxes 
extended  in  a  column  of  the  regular  tax  book  in  the  same 
manner,"  etc. 

The  writs  were  issued  on  the  25th  of  April,  and  duly  served 
on  the  1st  on  May,  1893.  Such  other  proceedings  were  had 
that  on  the  10th  of  May,  1893,  the  court  entered  the  follow- 
ing  judgment  in  each  case:  That  the  respondents,  the  peti. 
tions  here,  "  are  guilty  of  contempt  in  disobeying,  as  well  as 
continuing  to  disobey,  the  said  peremptory  writ  of  man damm 
and  the  order  and  command  therein,  and  for  such  contempt 
each  of  said  respondents  is  here  and  now  sentenced  by  this 
court  to  imprisonment  in  the  county  jail  in  the  county  of 
Jackson  •  •  •  •  until  such  a  time  as  they  shall  comply  with 
such  mandate  and  order  of  this  court,  or  until  otherwise  dis* 
charged  therefrom  by  the  order  of  this  court,  or  otherwise 
purnuant  to  law.'' 

Pursuant  to  these  judgments,  commitments  were  issued, 
by  virtue  of  which  the  petitioners  were,  and  now  are,  confined 
in  the  jail  of  Jackson  county,  and  from  which  imprisonment 
they  seek  to  be  discharged  by  the  writ  of  hahea$  carpus. 

We  have  not  set  out  the  various  averments  made  in  the 
petition  for  the  purpose  of  showing  that  the  bonds  were 
issued  without  authority  of  law,  and  should  have  been  held 
illegal  and  void,  because  the  question  as  to  the  validity  of 
the  bonds  is  not  an  open  one.  The  circuit  court  of  the  United 
States  had  undoubted  jurisdiction  of  the  parties  to,  and  the 
subject  matter  of,  those  suits,  and  the  judgments  are  final 
and  conclusive.  We  have  no  right  or  power  to  go  behind  the 
judgments;  and,  for  all  the  purposes  of  this  application,  it 
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mast  be  '®'  assumed  that  the  bonds  were,  and  are«  valid 
obligations  of  the  county. 

Counsel  for  the  petitioners  insists  in  an  elaborate  brief,  and 
earnestly  insisted  on  the  argument  of  this  cause,  that  the 
petitioners  are  illegally  imprisoned  for  various  reasons.  Some 
of  the  reasons  assigned  show,  and  only  show,  that  the  circuit 
court  of  the  United  States  committed  error  in  awarding  the 
peremptory  writs  of  mandamu$.  Such  reasons  would  not 
justify  any  court  in  releasing  the  petitioners  on  haheoi  corpus 
for  that  writ  cannot  be  used  as  a  mere  writ  of  error.  This  is 
well-settled  law.  Other  of  the  reasons  assigned  for  the  die- 
charge  of  the  petitioners  strike  much  deeper.  Thus,  it  is 
insisted  that  the  commitments  are  utterly  void,  because  they 
are  based  upon  a  refusal  to  obey  peremptory  write  of  jnan* 
damiM,  which  writs  of  mnndtkmu$  are  void,  because  they  com- 
mand the  petitioners  to  cause  the  taxes  to  be  collected,  when 
the  petitioners,  as  justices  of  the  county  court,  have  nothing 
whatever  to  do  with  the  collection  of  taxes,  that  duty  being 
devolved  upon  the  collector,  who  is  a  bonded  officer,  acting 
under  the  law  and  not  under  the  orders  of  the  oounty  court. 
And  in  support  of  these  propositions  counsel  cite  Ex  parte 
Rowland,  104  U.  S.  604. 

These  and  other  propositions  will  be  entitled  to  a  full  con- 
sideration at  the  hands'of  this  court,  if  we  have  the  power  to 
go  into  them.  But  behind  all  of  them  is  the  question  whether 
this  court  has  any  jurisdiction  whatever  to  discharge  the  peti* 
tioners,  they  having  been  committed  to  jail  for  contempt  by 
the  judgment  of  a  federal  court;  and  this  presents  the  first 
question  for  our  consideration. 

The  fucts  in  the  cases  of  Ahleman  v.  Booth  and  United  SIoUm 
V.  Booth.  21  How.  506,  are,  in  short,  to  the  following  efiKict: 
In  one  cnse  Booth  had  been  arrested  on  warrants  issued  bj  a 
United  States  commissioner.  *^^  A  judge  of  the  supreme 
court  of  Wisconsin  discharged  Booth  on  habea$  corptM,  on  the 
ground  that  the  law  was  unconstitutional,  for  a  violation  of 
which  the  arrest  had  been  made.  In  the  other  case  BoqM^ 
was  subsequently  arrested  and  convicted  in  a  federal  court 
for  the  same  offense,  and  the  state  court  again  discharged 
him  on  habeas  corpxis.  Both  cases  were  taken  to  the  supreme 
court  of  the  United  States  for  review.  The  court  said:  ^'  There 
can  be  no  such  thing  as  judicial  authority,  unless  it  is  con* 
ferred  by  a  government  or  sovereignty:  and  if  the  judges  and 
courts  of  Wisconsin  possess  the  jurisdiction  they  claim,  they 
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must  derive  it  either  from  the  United  States  or  the  state«  It 
certainly  has  not  been  conferred  on  them  by  the  United 
States;  and  it  is  equally  clear  it  was  not  in  the  power  of  the 
state  to  confer  it,  even  if  it  had  attempted  to  do  so;  for  no 
state  can  authorize  one  of  its  judges  or  courts  to  exercise  judi* 
cial  power  by  kabeas  corpus  or  otherwise^  within  the  jurisdic- 
tion of  another  and  independent  government And  th« 

state  of  Wisconsin  had  no  more  power  to  authorize  these  pro- 
ceedings of  its  judges  and  courts,  than  it  would  have  had  if 
the  prisoner  had  been  confined  in  Michigan,  or  in  any  other 
state  of  the  union,  for  an  offense  against  the  laws  of  the  state 
in  which  he  was  imprisoned.''  And  further  on  it  is  again 
said:  **  We  do  not  question  the  authority  of  a  state  court  or 
judge  who  is  authorized  by  the  laws  of  the  state  to  issue  the 
writ  of  habeoM  corpus^  to  issue  it  in  any  case  where  the  party 
is  imprisoned  within  its  territorial  limits,  provided  it  does 
not  appear,  when  the  application  is  made,  that  the  person 
imprisoned  is  in  custody  tinder  the  authority  of  the  United 
States.  •  •  .  •  But,  after  the  return  is  made,  and  the  state 
judge  or  court  judicially  apprised  that  the  party  is  in  custody 
under  the  authority  of  the  United  States,  they  can  proceed 
00  further.'' 

***  The  principles  asserted  in  these  cases  were  affirmed  in 
Tarble^s  aue^  IS  Wall.  897.  There  the  specific  question  was 
whether  a  state  court  commissioner  had  jurisdiction,  upon 
hobeoB  corpus,  to  inquire  into  the  validity  of  the  enlistment  of 
a  soldier  into  the  military  service  of  the  United  States.  The 
court  stated  the  question  to  be  decided  in  much  broader  terms, 
that  is  to  say:  **  Whether  any  judicial  officer  of  a  state  has 
jurisdiction  to  issue  a  writ  of  habeas  corpus,  or  to  continue 
proceedings  under  the  writ  when  issued,  for  the  discharge  of 
a  person  held  under  the  authority,  or  claim  and  color  of  the 
Authority,  of  the  United  States,  by  an  officer  of  that  govern- 
ment" It  was  held  that  state  judicial  officers  have  no  such 
jurisdiction,  and  hence  the  state  court  commissioner  was 
without  jurisdiction  to  issue  the  writ  of  habeas  corpus  for  the 
discharge  of  the  prisoner,  he  being  held  under  claim  and  color 
of  the  authoritv  of  the  United  States. 

In  answer  to  the  claim  made  in  the  case  now  in  hand  that 
the  commitments  are  void,  because  the  writs  of  mandamus 
<^mmand  the  petitioners  to  do  that  which  they  have  no  power 
^  do,  namely,  cause  the  taxes  levied  by  them  to  be  ooUeoted, 
we  make  the  following  quotation  from  the  case  last  mentioned: 

AM.  Bft,  Bar^  Vok  xi»  -« 
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**  Some  attempt  has  been  made  in  adjudications,  to  nvbich  our 
attention  has  been  called,  to  limit  tbe  decision  of  this  court 
in  Ableman  v.  Booth  and  United  States  v.  Booth,  21  How.  500, 
to  cases  where  a  prisoner  is  held  in  custody  under  uiuiisputed 
lawful  authority  of  the  United  States,  as  distinguished  from 
his  imprisonment  under  claim  and  color  of  such  authority. 
But  it  is  evident  that  the  decision  does  not  ndmit  of  anv  such 
limitation."  A  state  court  or  judge,  it  is  held,  should  not 
proceed  if  the  prisoner  is  held  under  what  purports  to  be  the 
authority  of  the  United  States,  that  is  to  say,  **  an  •*•  author- 
ity, the  validity  of  which  is  to  be  determined  by  the  constitu- 
tion and  laws  of  the  United  States.  If  a  party  thus  held  be 
illegally  imprisoned  it  is  for  the  courts  or  judicial  oQicersof 
the  United  States,  and  those  courts,  or  officers  alone  to  grant 
his  relense.'* 

In  liobb  y.  Connolly,  111  U.  S.  624,  it  was  held  that  an 
agent  appointed  by  a  state  in  which  a  fugitive  stands  charged 
with  a  crime,  to  receive  the  fugitive  from  the  state  surrender- 
ing him,  is  not  an  officer  of  the  United  States  within  the 
nieaning  of  the  cases  before  cited;  and  it  was  further  ruled 
in  that  case  that,  while  the  federal  courts  have  the  exclusive 
authority  to  determine  whetlier  persons  are  held  in  conform- 
ity with  law,  who  are  held  in  custody  by  authority  of  tbe 
national  courts  or  the  commissioners  thereof,  or  by  officers  of 
the  United  States,  yet  the  states  have  the  right,  by  their 
courts  and  judges,  in  all  other  cases,  to  inquire  into  the 
grounds  upon  which  any  person  is  restrained  of  his  liberty, 
and  to  discharge  him  if  illegally  restrained;  and  this,  too, 
although  such  illegality  may  arise  from  a  violation  of  the 
constitution  and  laws  of  the  United  States. 

From  the  foregoing  authorities  it  must  be  taken  as  do^ 
well-established  law  that  state  courts  and  the  judges  thereof 
have  no  jurisdiction  or  power  to  discharge  persons  who  are 
held  in  custody  by  authority  of  the  federal  courts,  or  by  tbe 
authority  of  the  commissioners  of  such  courts,  or  by  officers 
of  the  United  States  acting  under  the  laws  thereof;  and  this 
is  true  though  the  judgments  or  orders  of  the  federal  courts 
or  commissioners  are  illegal.  The  remedy  in  all  such  cases 
is  in  the  courts  of  the  United  States.  Adherence  to  these 
rules  is  absolutely  necessary  to  prevent  conflict  of  jurisdiction 
and  to  maintain  and  uphold  the  stability  of  both  the  national 
and  state  governments.  On  the  other  hand,  state  govern- 
ments and  tbe  judges  thereof  '^^  have  all  the  exclusive  jo* 


Dec.  1893.  J  In  eb  Copbnhavbb.  .337 

risdiction  of  independent  governments,  except  bo  far  as  tbe 
states  have  granted  judicial  powers  to  the  general  govern- 
ment. Out  of  this  exception  arises  the  doctrine  that  the  fed* 
eral  courts  and  judges  may,  by  habeas  corpus,  release  persona 
restrained  of  their  liberty  in  violation  of  the  constitution  and 
laws  of  the  United  States,  though  such  persons  are  restrained 
under  the  criminal  process  of  the  state.  This  inequality  is 
due  to  the  fact  that  the  constitution  and  laws  of  the  United 
States  are  the  supreme  law  of  the  land. 

It  appears  on  the  face  of  the  petition  in  this  case  that  th# 
petitioners  are  imprisoned  by  virtue  of  tiie  orders  or  judgmenta 
of  a  court  of  the  United  States;  and  it  follows  from  what 
has  been  said  that  this  court  has  no  power,  on  the  conceded 
facts  to  discharge  them,  and  this  is  true  though  this  court 
should  be  of  the  opinion  that  the  judgments  of  the  circuit  court 
of  the  United  States  are  in  excess  of  its  rightful  powers.  It 
is  therefore  out  of  place  here  to  go  into  the  question  whether 
the  orders  of  conunitment  are  in  any  respect  in  excess  of  the 
jurisdiction  of  that  court.  That  is  a  question  which  must  be 
determineti  by  the  national  courts  themselves. 

As  to  the  objection  that  the  commitments  place  no  limit 
upon  the  duration  of  the  imprisonment,  save  a  compliance 
with  the  writs  of  mandamus,  it  may  be  observed,  in  addition 
to  what  has  been  said,  that  those  courts  in  matters  of  con- 
tempt, proceed  according  to  section  725  of  the  Revised  Stat- 
utes of  the  United  States,  and  not  according  to  the  statute 
law  of  this  state.    The  writ  is  therefore  denied. 

Barclay,  J.,  absent. 

The  other  judges  concur. 


Habxab  Gobfob— Rkvikw  of  Coktimft  PROcnmiros  on. — ^Inqntry  on 
Wectt  corpus  into  tbe  oommitment  of  the  pritoner  for  ooDtempt  ii  oonfined 
to  tbe  determination  whether  or  not  the  court  had  jnriBdietion.  No  irrego* 
Wity,  and  no  question  of  wrong  or  injaatice  done  to  tbe  petitioner,  can  hm 
considered :  Bx  parU  Ah  Men,  77  Cal.  198;  11  Am.  St  Rep.  263.  See  tbe 
notes  to  Bx  parte  Stenus,  11  Am«  St.  Rep.  266,  and  Ex  parte  Cfraee,  79  Am. 
I>M.63e. 

JURISDIOnON — ^COVFLTOT  BbTWIIH   StATS  AND  FCDFRAL — HaBBAS   CoB* 

FU8.-~ A  state  oonrt  may  on  habeae  corpus  inquire  into  tbe  Falidity  of  any 
detention  of  liberty  which  it  ia  attempted  to  justify  under  pretense  of 
^Qthority  derived  from  tbe  United  States:  8taie  v.  Dhnick,  12  N.  H.  194; 
37  Am.  Deo.  197»  and  extended  note;  In  re  Tar^  25  Wia.  890;  S  Am. 
Bep.as, 
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[US  Mwoumi.  S8&) 

IvfUEAHOB— 4^ATUTi8  Rlov LATINO  CoMSTRucTioN.— A  tUiute  f»roTidiaf 
that  **  no  company*' shall  transact  an  insnrancc  bnsineu  within  the  state 
without  having  receiTed  proper  licenAa  to  do  so  from  ths  state  insnranes 
superintendent,  includes  individuals  or  associations  of  indiTidnalst  as 
well  as  incorporated  companies. 

InauRANOK— RiuHT  OF  iSTATi  TO  Rbgulatb.— A  Statute  prohibiting  om 
from  acting  as  agent  or  solicitor  for  any  individual,  association  of  indi- 
viduals, or  corpuration  in  the  transaction  of  insurance  business  within 
the  state,  unless  such  agent  has  obtained  from  the  state  superintendent 
of  insurance  a  certi6cate  anthorising  him  to  so  act,  or  before  such  indi* 
vidual,  association  of  in^lividuals,  or  corporation  shall  have  been  duly 
authorised  and  licensed  by  sach  superintendent  to  transact  insurance 
business  in  the  state,  and  providing  that  aviolstion  of  the  terms  of  sucli 
statute  shall  constitute  a  misdemeanor,  is  a  valid  exercise  of  the  right 
of  a  state  to  regulate  insurance  business  within  its  limits. 

iMauRA  NOB— Right  of  Statb  to  UEnoLATB.— A  state  has  the  right  to  pre- 
scribe reasonable  conditions  upon  which  insurance  business  may  bs 
carried  on  within  its  limits  by  individuals  as  well  as  by  corporations, 
provided  it  does  not  discriminate  between  citisens  of  eqnal  standing  sad 
merit  within  or  without  the  state. 

M.   W.  Huff,  Lee,  McKeighan,   EUU  and  Prieei^  for  the 

appellant. 

R.  F.  Walker,  attorney  general,  for  the  8tate. 

**'  Burgess,  J.  This  is  a  suit  begun  upon  an  information 
based  upon  an  affidavit  made  on  April  25,  1893,  by  C.  P. 
Ellerbe,  the  then  superintendent  of  the  insurance  department 
of  the  state  of  Missouri,  in  which  information  the  defendant 
is  charged  with  the  violation  of  the  second  clause  of  section 
5916  of  the  Revised  Statutes  of  1889,  by  representing,  as 
agent,  certain  individuals,  and  writing  for  them  a  policy  of 
insurance,  by  the  terms  of  which  they  agreed  to  indemnify 
one  Emmitt  Thoroughman  again$<t  accident  before  said  indi* 
viduals  had  procured  a  license  to  do  business  in  Missouri. 

The  defendant  was  arrested  upon  a  warrant,  was  *** 
arraigned,  and  pleaded  not  guilty,  and  upon  the  hearing  of 
the  evidence  was  fined  ten  dollars  and  costs.  After  a  motion 
for  a  new  trial  was  overruled,  and  also  a  motion  in  arrest, 
defendant  brings  the  case  here  by  appeal. 

The  evidence  showed  that  the  parties  whom  defendant 
represented  in  procuring  this  insurance  were  one  hundred  in 
number,  residing  in  the  state  of  New  York,  who  were  condact- 
ing  insurance  upon  the  manner  of  the  ancient  Lloyds;  that 
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they  individuany  signed  a  power  of  attorney  authorizing  cer- 
tain parties  to  write  insurance  for  them  individually,  and 
that  each  policy  written  was,  in  case  of  loss,  to  be  a  cbiirge 
against  them  individually,  and  not  jointly,  in  a  sum  equal  to 
one  one-hundredth  of  the  amount  of  the  liability  incurred. 

By  the  terms  of  the  agreement  each  individual  agrees  to 
deposit  with  an  advisory  committee  the  sum  of  one  thousand 
dollars,  which  is  to  be  held  for  the  individual  account  of  such 
subscriber,  and  which  is  to  be  credited  or  debited  in  case  of 
gain  or  loss  as  an  individual  account.     The  ''insurance  to  be 
effected  for  and  on  behalf  of  each  of  the  individual  subscribers 
liereto"  shall  be  in  charge  of  certain  ^)artie8  *'  as  attorneys  in 
fact  of  each  subscriber  hereto."    ''The  attorneys  shall  keep 
separate  accounts  for  each  of  the  subscribers  to  this  agree* 
tnent,  and  each  subscriber  shall  at  all  times  have  access  to 
his  individual  account";  an  advisory  committee  is  provided 
for,  who  shall  cause  to  be  made  up,  on  the  3lBt  of  December, 
in  each   year,  all  the  accounts  of  the   several   subscribers 
.  hereto.     The  several  subscribers,  in  case  the  yearns  business 
was  profitable,  are  then  to  receive  such  part  of  the  profits 
credited  to  their  individual   accounts  as  the  advisory  com- 
mittee shall  determine,  and  are  to  receive  a  certificate  for  the 
balance.     In  case  the  accounts  sliow  that  there  has  been  a 
loss,  then  each  subscriber  is  to  make  his  individual  account 
good. 

••*  Any  subscriber  may  withdraw  by  giving  thirty  days* 
notice,  and  the  advisory  committee  may,  if  it  is  deemed  ad  vis* 
able,  compel  the  attorneys  to  cease  acting  for  any  particular 
individual.  In  certain  conditions  a  member  may  assign  bis 
individual  holding  and  liability  to  any  other  individual,  if 
approved  by  the  advisory  committee. 

'*  Neither  of  the  subscribers  shall  be  made  jointly  liable 
with  the  others,  or  with  either  of  the  others,  but  each  sub- 
scriber shall  only  be  made  severally  and  separately  liable  to 
the  amount  authorised  by  him  individually  in  the  power  of 
attorney  given  by  him  to  the  attorneys  above  mentioned;  nor 
shall  any  joint  liability  be  created  on  behalf  of  the  subscribers 
hereto,  in  any  manner  arising  out  of  the  business  to  be  car* 
ried  on  under  this  agreement,  but  only  a  several  liability  on 
behalf  of  each  individual  subscriber.  No  policy,  howevier, 
filmll  be  issued  on  behalf  of  any  individual  subscriber  hereto, 
unless  each  of  the  individual  subscribers  insures  for  a  like 
amount  on  said  policy/' 
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There  is  no  limit  upon  the  liability  of  the  several  members. 
His  whole  property  is  liable  for  the  payment  of  any  liability 
incurred  by  him. 

The  contract  also  provides  that  each  one  of  the  insurers,  in 
consideration  of  the  premises  and  of  the  execution  of  thia 
agreement  by  the  others,  does  hereby  severally  agree  for  him- 
self individually  to  and  with  the  others,  and  with  each  of 
them,  that  he  and  his  representatives  and  assigns  will  faith- 
fully abide  by  and  carry  out  his  obligations  and  covenants 
hereunder. 

The  policy  written  provides  that  *'each  of  the  subscribers 
liereto,  as  a  separate  ynderwriter,  does  for  himself,  and  not 
one  for  the  other,  hereby  insure  (subject  to  the  conditions 
herein)  E.  B.  Thoroughman/'  etc.  It  further  provides  that 
in  case  of  suit  brought  for  loss  under  the  policy  it  is  to  be 
begun  against  only  '^  one  of  the  underwriters  at  one  time, 
a  final  decision  to  be  decisive  of  such  claim  against  each  of 
the  underwriters.  Each  of  the  present  subscribers,  as  a  sepa- 
Tate  underwriter,  binds  himself  severally  and  not  jointly  with 
stny  other  for  the  true  performance  of  the  premises  for  the 
Amount  expressed  to  be  insured  by  him. 

Section  5916  of  the  Revised  Statutes  of  1889,  under  which 
defendant  was  prosecuted  and  convicted,  reads  as  follows: 
*^Any  person  or  persons  who  in  this  state  shall  act  as  agent 
or  solicitor  for  any  individual,  association  of  individuals,  or 
•corporation  engaged  in  the  transaction  of  insurance  business, 
without  such  person  or  persons  first  having  obtained  from  the 
«uperintendent  of  the  insurance  department  of  this  state  the 
certificate  authorizing  him  to  act  as  such  agent  or  solicitor, 
as  required  by  section  5910  of  the  Revised  Statutes  of  this 
state,  or  who  shall  act  as  agent  or  solicitor  for  any  individual, 
association  of  individuals,  or  corporation  engaged  in  insurance 
business  before  such  individual,  association  of  individuals,  or 
corporation  shall  have  been  duly  authorized  and  licensed  by 
the  superintendent  of  the  insurance  department  of  this  state 
to  transact  business  in  this  state,  or  after  such  license  has 
been  suspended,  revoked,  or  has  expired,  shall  be  (}eemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
tined  not  less  than  ten  dollars  nor  more  than  one  hundred 
dollars  for  each  oflense,  or  imprisonment  in  the  county  or 
city  jail  for  not  less  than  ten  days  nor  more  than  six  months, 
or  by  both  such  fine  and  imprisonment" 
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The  Bpecific  charge  against  defendant  is  that  he  did  will- 
fully and  unlawfully  act  as  agent  and  Bolicitor  for  certain 
individuals  (whope  names  are  set  out)  in  inducing  and  pro- 
CBriiig  one  Emmitt  Thoroughman  to  enter  into  a  contract  of 
accident  insurance  with  said  indiviciuals  before  said  individ* 
aals  were  duly  authorized  or  '*^  licensed  to  do  business  of 
insurance. 

It  is  conceded  by  counsel  for  defendant  that  he  was  an 
insurance  agent,  and  that  he  was  acting  as  such  at  the  time 
charged  in  the  information,  as  that  term  is  used  and  defined 
by  section  5916  of  tlie  Revised  Statutes  of  1889. 

It  may  be  conceded,  as  is  contended  by  counsel  for  defend* 
ant,  that  the  office  of  insurance  superintendent  is  one  created 
by  statute,  and  that  he  can  only  grant  a  license  to  such  per* 
sons  as  the  statute  designates,  and  license  issued  by  him  to 
any  other  would  be  null  and  void:  People  v.  Davis,  45  Barb. 
494;  Ainerman  r.  Hill,  52  N.  J.  L.  326;  McOee  ▼.  Beall,  63 
Miss.  455.     And  that,  as  a  general  thing,  **  associations  of 
individuals,"  as  used  in  our  statute,  is  synonymous  with  oor- 
porations,  or  applies  to  joint-stock  companies  having  a  capi« 
tal  stock  divided  into  shares,  and  governed  by  articles  of 
aesociation  which  prescribe  their  objects,  and  in  which  the 
members  assume  the  liability  of  partners  to  the  creditors  of 
the  company,  and  is  also  well-settled  law:  Cook  on  Stocks 
and  Stockholders,  sec.  604.     But  the  word  '*  company"  some- 
times includes  individuals  as  well  as  corporations  {Chicago 
Dock  &  Canal  Co,  ▼.  Oarrity,  115  111.  155),  depending  on  the 
sense  in  which  it  is  used,  and  the  intent  of  the  lawmaking 
power. 

The  use  of  the  word  *' company"  in  section  5910  of  the 
Revised  Statutes  of  1889,  which  provides  that  no  company 
shall  transact  in  this  state  any  insurance  business,  unless  it 
shall  first  procure  from  the  superintendent  of  insurance 
department  of  this  state  a  certificate  stating  that  the  require- 
ments of  the  insurance  laws  of  the  state  have  been  complied 
with,  authorizing  it  to  do  business,  we  have  no  doubt  was 
simply  because  the  business  of  insurance  in  this  state  is 
almost  all  done  by  incorporated  companies.  It  should  be 
read  in  connection  with  the  following  section,  and  as  includ* 
ing  both  '*^  companies  and  association  of  individuals.  The 
letter  of  the  section  must  yield  to  the  evident  intent  of  the 
legislature  as  deduced  from  the  whole  act  in  regard  to  inpur- 
ance  taken  together,  giving  due  consideration  to  the  object  of 
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the  act  and  the  fact  that  it  10  intended  to  regulate  tlte  entire 
aystein  of  insurance  within  the  state:  Perry  Co.  ▼.  Jeffer$ta%. 
Co.,  94  111.  214;  SL  LouU  etc.  JR.  R.  Co.  v.  TrvsUes  eie.^  43  111. 
808. 

Section  6793  of  the  Revised  Statutes  of  1889  provides  that 
the  insurance  department  shall  be  charged  with  tlie  execution 
of  all  laws  now  in  force,  or  which  may  be  hereafter  enacied, 
in  relation  to  insurance  and  insurance  conipunies  doing  busi- 
ness in  this  state.     Section  5801  provides  tliat  it  shall   be  the 
duty  of  the  superintendent  of  the  insurance  department  ^^U^ 
file  in  his  office  and  safely  keep  all  books  and  papers  required 
by  law  to  be  filed  therein,  to  issue  certificates  of  authority  to 
transact  business  in  this  state  to  any  companies  who   liave 
fully  complied  with  the  laws  of  this  state  in  the  organizaiion 
of  insurance  companies,  and  the  transaction  of  the  business 
of  insurance,  etc.     Section  6802  makes  it  his  duty  to  furnish 
to  every  insurance  company  doing   business  in    this   state 
blanks  on  which  to  make  its  annual  report;  while  section 
5805  provides  for  an  examination  by  the  commissioner  of  any 
insurance  company  incorporated  or  doing  business  in   this 
state,  and  section  5807  provides  for  the  payment  of  certain 
fees  to  be  paid  by  such  insurance  companies. 

The  whole  of  article  2  of  the  Revised  Statutes  of  18S9,  in 
regard  to  life  and  accident  insurance,  uses  the  words  ^^cotor 
pany"  or  *' corporation/'  and  in  no  place  does  it  make  use  of 
the  word  '*  individual,"  and,  if  taken  by  itself,  it  must  be  coo- 
ceded  that  the  various  provisions  therein  contained  relate  to 
incorporated  companies  doing  an  insurance  business  in  this 
state,  and  not  to  individuals  or  an  unincorporated  association 
of  individuals.     The  '**  first  section  of  article  5,  of  the  same 
chapter,  being  section^ 5910  of  the  Revised  Statutes  of  1889, 
is  an  old  section  brought  down  from  the  Revised  Statutes  of 
1879;  and,  standing  alone,  it  also  relates  to,  and  contem* 
plates,  incorporated  companies,  and  not  individuals  or  an 
unincorporated  association  of  individuals.     But  the  next  sec- 
tion, as  amended  and  carried  into  the  Revised  Statutes  of 
1889,  provides  that  *'  No  individual  or  association  of  individ- 
uals, under  any  style  or  name,  shall  be  permitted  to  do  th« 
business  mentioned  in  this  chapter  within  the  state  of  Mis- 
eoXiri,  unless  he  or  they  shall  first  fully  comply  with  all  the 
/provisions  of  the  law  of  this  state  governing  the  law  of  insur- 
ance.'* 
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This  Bection  in  express  terms  makes  the  provisions  of 
article  2  applicable  to  an  individual,  or  an  association  of  indi« 
TidualSy  doing  an  insurance  business.  The  argument  that 
section  5916,  upon  which  this  information  is  founded,  should 
be  disregarded,  so  far  as  it  applies  to  a  person  or  an  unincor- 
porated association  of  persons,  because  the  law  points  out  no 
method  by  which  a  person  or  such  an  association  can  procure 
a  certificate  to  do  business,  is  not  well  taken.  The  argument 
is  based  upon  a  false  assumption;  for,  according  to  section 
5911,  an  individual  or  such  an  association  of  individuals 
may,  and  indeed  must,  first  comply  with  the  laws  governing 
the  buainess  of  insurance,  meaninpc*  in  case  of  life  and  acci- 
dent insurance,  the  provisions  of  article  2.  It  is  true  that 
some  of  the  provisions  of  that  article  can  have  no  application 
to  an  individual  doing  insurance  business,  as,  for  instance, 
those  relating  to  the  organization  of  insurance  corporationt<; 
and  in  other  instances  designated  officers  of  the  insurance 
corporation  are  required  to  do  certain  things.  All  these 
things  can  be  done  by  the  individual  or  the  association  of 
individuals  proposing  to  do  an  insurance  business.  There  is 
DO  difficulty  whatever  in  this  respect,  and  the  individual  ^** 
or  association  proposing  to  do  an  insurance  business  can 
make  the  required  deposits  and  do  the  other  things  necessary 
to  procure  a  certificate  to  do  such  business. 

The  evident  intent  of  the  legislature,  as  shown  by  the 
sections  of  the  statute  quoted,  was  to  regulate  and  systematise 
the  business  of  insurance  in  this  state,  and  that  it  was  never 
its  purpose  to  require  strict  observance  of  its  statutory  behests, 
by  corporations  and  companies*  doing  business  in  this  state, 
atod  to  require  nothing  whatever  of  individuals  engaged  in 
the  same  business.  On  the  contrary,  iWs  manifest  that  the 
intent  was  to  require  of  them  the  same  compliance  with  the 
law  that  is  required  of  corporations  and  companies,  and  if  we 
are  correct  in  this  position,  while  conceding  that  the  offense 
with  which  the  defendant  is  charged  is  penal  in  its  nature, 
and  that  in  such  case  a  strict  construction  of  the  statute  is 
required  as  is  held  in  Commonwealth  v.  Carrol^  8  Mass.  490; 
State  v.  Brady,  9  Humph.  74;  Hamuel  v.  Statey  6  Mo.  260, 
and  Bishop  on  Statutory  Crimes,  section  220;  yet  it  is  not 
proper  or  reasonable  to  construe  it  strictly  for  the  mere  pur- 
pose of  defeating  it  when  the  intent  is  plain  as  in  this  case. 
Whether  the  state  has  a  right  to  say  to  an  individual,  or  a 
oompany  of  individuals,  other  than  a  corporation,  that  they 
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or  it  cannot  engage  in  two  or  more  kinds  of  business,  is 
unnecessary  to  pass  upon  in  this  case,  as  there  is  no  such 
question  involved  in  this  controversy,  nor  is  the  riglit  of  the 
citizen  abridged  by  requiring  of  him  the  same  duties,  and 
the  compliance  with  the  provisions  of  the  statute,  that  are 
required  of  a  company,  composed  as  they  are  of  individuals, 
engaged  in  the  same  business. 

If,  then,  we  are  correct  in  our  position  in  construing  the 
statute  as  including  and  meaning  individuals  there  is  no 
apparent  reason  why  defendant  could  not  have  obtained  from, 
and  why  the  insurance  commissioner  ^*^  could  not  have 
issued  tO|  him  a  valid  certificate  under  sections  5910  and  5911 
of  the  statute,  if  defendant  had  shown  to  him  that  those 
whom  he  represents  had  complied  with  the  law  in  regard  to 
insurance  companies  doing  business  in  this  state. 

A  further  contention  on  the  part  of  defendant  is,  that  the 
state  has  no  right  to  regulate  the  business  of  insurance  as 
conducted  by  individuals.    That  the  state  may  impose  con- 
ditions on  corporations  doing  business  in  this  state  that  it 
cannot  impose  on  an  individual  is  well  settled,  because  tbey 
are  creatures  of  the  law,  and  have  no  power  or  authority  to 
transact  any  kind  of  business  save  and  except  that  author- 
ized by  their  charters  and  the  statutes  under  which  they  are 
organized:  Boone's  Law  of  Corporations,  sec.  33;  Insurana 
Co.  V.  JforM,  20  Wall.  445;  Doyle  v.  Continental  In$.  Co.,  94 
U.  S.  536;  American  Union  Exp.  Co.  v.  8t.  Joseph,  66  Ma  675; 
27  Am.  Rep.  382;  Tiedeman's  Limitations  of  Police  Power, 
281.     But  while  this  is  true,  it  is  also  true  that  the  state  has, 
by  virtue  of  its  sovereign  power,  the  right  to  regulate  all 
trades,  callings,  and  professions;  but  it  cannot  discriminate 
between  citizens  of,  equal  standing  and  merit.    There  is  no 
pretense  that  there  is  any  discrimination  in  the  case  at  bar 
between  citizens  of  this  or  any  other  state.    That  the  state 
also  has  the  power  to  require  corporations,  companies,  and 
individuals,  who  propose  to  engage  in  the  insurance  busine00i 
to  make  deposit  with  the  insurance  commissioner  of  a  rea- 
sonable amount  of  money  or  securities  to  secure  their  policy* 
holders  against  loss  seems  but  reasonable  and  just.     We  do 
not  contend  that  it  would  have  the  right  to  exact  a  deposit 
of  exorbitant  or  an  unreasonable  amount,  the  effect  of  which 
would  be  to  prevent  individuals,  as  well  as  companies,  from 
engaging  in  such  business.     But  the  statute  in  this  regard 
we  think  not  unreasonable,  and  could  have  no  such  an  effect* 
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Aa  has  been  said,  section  5911  expressly  includes  indi- 
Tiduals,  and  subjects  them  to  the  same  provibions  as  com- 
panies and  corporations. 

Section  5916,  under  which  defendant  was  convicted,  pro- 
hibits any  one  from  acting  as  agent  or  solicitor  for  any 
individual^  association  of  individuals,  or  corporation  in  the 
transaction  of  insurance  business,  without  such  person  or 
persons  having  first  obtained  from  the  superintendent  of  the 
insarance  department  a  certificate  authorizing  him  to  act  as 
such  agent  or  solicitor^  or  before  such  individual,  association 
of  individuals,  or  corporation  shall  have  been  duly  autliorized 
and  licensed  by  the  superintendent  of  the  insurance  depart- 
ment to  transact  business  in  this  state.  A  violation  of  this 
section  by  the  agent  or  solicitor  subjects  the  offender,  upon 
conviction,  to  a  fine,  imprisonment  in  the  county  jail,  or 
both. 

In  a  recent  opinion  delivered  by  the  supreme  court  of  Kan- 
sas {State  y.  Phipp$,  50  Kan.  609;  84  Am.  St.  Rep.  152),  the 
court  says:  '*At  this  writing,  it  is  probable  that  every  state  in 
the  union  has  passed  laws  upon  this  subject,  until  it  may  be 
said  that  the  right  of  state  regulation  of  the  business  of 
insurance  is  universally  recognized  and  upheld.  •  •  •  .  The 
state  has  power  to  regulate  and  control,  and  to  provide  pen- 
alties for  the  transgression  of  its  regulating  and  controlling 

statutes If  the  theory  of  the  counsel  for  the  appellants 

ever  ripens  into  authoritative  judicial  decision,  the  power  of 
the  state  to  regulate  and  control  the  business  of  insurance 
within  its  limits  is  gone." 

In  Paul  V.  Virginians  Wall.  168,  the  statute  of  Virginia  re- 
quired that  every  insurance  company  not  incorporated  by  that 
state  should,  as  a  condition  of  carrying  on  its  business  there, 
deposit  securities  with  the  state  treasurer  and  obtain  a  license; 
and  another  statute  made  it  a  criminal  offense  for  a  person 
to  act  in  Virginia  ^^'  as  agent  for  an  insurance  company  not 
incorporated  by  Virginia  without  such  license.  Paul,  the 
defendant,  acted  as  agent  without  a  license,  and  was  con- 
victed and  fined.  The  case,  therefore,  arose  out  of  an  attempt 
on  the  part  of  Virginia  to  enforce  its  penal  laws  for  the  regu- 
lation of  the  business  of  insurance  within  its  borders.  The 
court  held  that  such  a  statute  violated  no  provision  of  the 
constitution  of  the  United  States,  and  affirmed  the  judgment 
of  conviction.  To  a  like  effect  are  Ducat  v.  Chicago^  10 
Wall:  410;  Liverpool  Ins.  Co.  v.  AlauachuaetU,  10  Wall.  566. 
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To  allow  the  defendant  to  carry  on  the  business  of  an 
insurance  agent  under  the  circumstances  as  developed  in  this 
case,  without  complying  with  the  law  in  regard  to  insurance, 
would  be  simply  licensing  him  and  those  whom  he  represents 
to  evade  the  law,  while  companies  and  corporations  engaged 
in  the  same  business  have  complied  therewith.  If  he  and 
those  whom  he  represents  desire  to  engage  in  such  business, 
they  should  comply  with  the  law,  and,  while  deriving  benefits 
from  such  business,  bear  the  burdens  imposed  upon  it  by 
statute. 

The  judgment  is  affirmed. 

All  concurred,  except  Barclay,  J.,  absent 


Imsvraiiox^Stati   Rioulation   ov   Forxiov   Compahibb. — ^The  stete 
bits  power  to  regulate  and  coutrol  the  baaiDew  of  a  foreign  insnranee  eom- 
pany  within  its  bonndariei,  and  to  provide  penal tiea  for  the  transgreaaion  of 
the  regulating  and  eontrolUng  atatntes  by  meana  of  which  th»t  power  is 
ezeroised:  SiaU  v.  Phipfm,   60  Kan.  tf09;  3i  Am.  St.  Rep.  152,  and  note, 
with  the  cases  oolleoted;  Firemen'M  Ben,  Auh.  t.  Lounditbury,  21 IIL  611;  H 
Am.  Dec  115.     See,  also,  the  notes  to  Suue  t.  OoodwiU,  25  Am.  8k  Rejx 
S74,  and  People  t.  Fire  Aesn.,  44  Am.  Rep.  391.     A  foreign  insurance  com- 
pany eatinot,  without  first  complying  with  the  laws  of  Illinois  enacted  for 
their  regulation,  make  contracts  which  it  may  enforce:  OmdnnaU  eic  Assmt. 
Co.  T.  RounUmK  55  111.  85;  8  Am.  Rep.  626.     A  statute  requiring  the  agent 
of  insurers  doing  business  in  New  York  city,  but  not  incorporated  under 
New  York  laws,  to  pay  a  percentage  upon  the  gross  premiums  leceiTed  by 
them  for  insurance  upon  property  in  that  city  to  the  Exempt  Firemen's 
BencTolent  Fund  is  not  uneoustitutional:  Trtutue  t.  Soome,  93  N.  T.  313; 
45  Am«  Rep.  217.     It  is  competent  for  the  legislature  to  provide  a  penalty 
against  any  agent  of  a  foreign   insurance  company  who  shall  act  without 
authority  from  the  sUte:  Pia-ee  t.  PeopU,  106  IIL  11;  46  Am.  Rep.  683. 
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[US  MmoUBI,  48L] 

CoBPORATiONB — LiBN  OV  Stook— Immogjcnt  Pubchaseb.— A  by-Uw  of  A 
banking  corporation  providing  that  no  transfer  of  stock  shall  be  allowed 
so  long  as  the  holder  is  indebted  to  the  bank,  and  that  the  bank  shsU 
reserve  a  lien  on  all  stock  for  such  indebtedness,  is  void  as  against  sn 
Innocent  holder  or  purchaser  for  value  unless  expresaly  authorised  by 
statute. 

OoBroRATioNS— Rbstrictioks  on  Alien atxoh  of  Btogx. — Alienation  is  •» 
incident  to  corporation  stock,  and  a  by-law  prohibiting  this  right  or 
imposing  any  restrictions  on  its  exercise  is  in  restraint  of  trade,  against 
public  policy,  and  void,  in  the  absence  of  express  statutory  authority. 

OOBPOBATXOitft^PoWBR  TO  Cbbatb  LiBM  ON  Stook. — A  Corporation  msT 
iDake  by*lawa  regulating  the  transfer  of  its  stock,  but  it  cannot  there^/ 
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create  »  Mcret  lien  on  the  eioek  whieh  would  adhere  to  il  ia  tiie  haada 
of  a  bonaJUe  pnrohaaer  without  notice. 

OoKPORATioN — Lux  OH  Stook  whbn  Valtd.— A  by-law  of  a  Uanking  cor^ 
poratioit  fnroTiding  for  a  lien  in  its  faTor  on  ita  itock  for  aa  unpaid 
indebtedneae  due  from  the  bolder,  although  passed  without  authority, 
ia  binding  cm  him  and  purchaaera  from  him  with  notice  when  at  the 
time  of  tlie  adoption  of  such  by-law  and  the  tranafer  of  the  atoek  auoh 
holder  waa  an  officer  of  the  bank  and  a  party  to  the  paaaage  of  the  by* 
Uw. 

CoKFORATioiia — AanoificasiT  ov  Stock. — An  agreement  between  the  holder 
of  bank  atock  and  hia  anretiea  that  the  former  ia  to  leave  hia  atock  in 
the  bank  aa  collateral  aecurity,  to  indemnify  them  against  the  payment 
of  notea  aigned  by  them  aa  aecurity  for  him  to  enable  him  to  raiae 
money  with  which  to  buy  the  atock  pledged,  ia  not  an  assignment  of  the 
atook,  legal  or  equitable. 

OoBPORATiom  —  RioBT  TO  Chabob  Stook  wrrH  iMDErrBDKRiM  or 
HoLDBR. — A  corporation  aa  auoceasor  to  a  partnership  whose  book-keei>er 
haa  oonTerted  part  of  ita  property  to  hia  own  use  may  charge  hia  atock 
with  hia  ahortage  accruing  before  the  incorporation. 

MeKillop  and  Lewis  and  Ramsay,  for  the  appellant 
Huston  and  Parrishf  for  the  respondents. 


BuBOESSy  J.  There  is  no  substantial  difference  with 
respect  to  the  facts  in  this  case,  as  stated  by  counsel  for  the 
respective  parties.    They  are  about  as  follows: 

From  about  the  year  1868  up  to  the  time  of  the  organiza- 
tion of  the  plaintiff,  Durfee  and  Wyatt  were  conducting  a 
private  bank  in  Rockport,  Atchison  county,  Missouri,  and 
Wanschaffe  was  with  them  in  the  capacity  of  clerk  and  book- 
keeper for  several  years  prior  to  the  organization  of  the  plain- 
tiff. In  the  latter  part  of  the  year  1872  Durfee  sold  his 
interest  in  said  bank  to  W.  A.  Rice.  On  the  thirty-first  day 
of  December,  1881,  a  meeting  was  held  by  Wyatt,  Rice, 
Wanschaffe  and  others,  for  the  purpose  of  organizing  a  "  stock 
company"  to  carry  on  a  banking  business.  At  ^'^  that 
meeting  it  was  agreed  to  organize  a  bank  with  a  capital  stock 
of  $15,000,  the  stock  of  Durfee  and  Wyatt  Bank  to  be  taken 
at  $10,000,  and  the  balance  was  subscribed  by  WMnFclmffe 
$4,800,  Rice  $4,8(  0,  Robert  Hunter  $200,  and  A.  B.  Durfee 
$200,  Hunter  and  Durfee,  however,  were  mere  nominal  sub- 
scribers, only  for  the  purpose  of  organizing  the  bank;  they 
never  paid  any  thing  for  their  stock.  At  this  meeting  Durfee 
and  Rice  were  appointed  a  committee  "on  articles  of  incor- 
poration/' and  Rice  and  Wanschaffe  a  committee  on  *'  by- 
laws.'' 
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On  the  third  day  of  January,  1882,  the  parties  met,  and, 
after  organizing  by  the  selection  of  a  chairman  and  secretary, 
Durfee  and  Rice  reported  "articles  of  incorporation/'  which 
were  adopted  and  were  ordered  filed  with  the  county  court, 
and  a  certified  copy  sent  to  the  secretary  of  state.  The  com- 
mittee on  by-laws  then  reported  the  by-laws  read  inevidence, 
which  are  the  only  ones,  except  an  amended  by-law  requiring 
the  officers  and  employees  of  the  bank  to  give  bond,  adopted 
August  10,  1887.  On  the  tenth  day  of  January,  1882,  articles 
of  incorporation  were  issued  by  the  secretary  of  state,  declar- 
ing said  parties  duly  incorporated  as  ''The  Bank  of  Atchison 
County,"  with  a  capital  stock  of  $15,000.  A.  B.  Wyatt, 
W.  A.  Rice,  Alfred  A.  Wanschaffe,  A.  B.  Durfee,  and  Robert 
Hunter  were  agreed  upon  as  directors  for  the  first  year.  The 
bank  was  duly  organized  on  the  second  day  of  February, 
1882,  by  the  election  of  A.  E.  Wyatt,  president,  W.  A.  Rice, 
cashier,  and  the  bank  of  Durfee  and  Wyatt  was  completely 
merged  in  this  bank. 

About  the  year  1883  Mr.  Rice,  cashier  of  the  bank,  died, 
and  Mr.  Wanschaffe  was  elected  cashier  in  his  stead,  and 
continued  to  act  as  such  up  to  the  time  of  his  death,  January 
4,  1888.  Wanschaffe  died  by  his  own  hand,  and  at  the  time 
of  his  death  he  was  ^'*  indebted  to  the  bank,  as  evidenced 
by  the  notes  and  accounts  in  proof,  to  the  amount  of  $894, 
and  was  a  defaulter.  It  is  agreed  that  the  total  defalcation, 
as  shown  by  the  proof,  is  $6,303.84,  and  that  of  this  shortage 
the  amount  of  $3,196.94  was  against  Durfee  and  Wyatt;  and 
the  balance,  $2,341.90,  against  the  plaintiff. 

The  evidence  discloses  that  at  the  time  of  the  organization 
of  the  plaintiff,  Wanschaffe  had  no  money  with  which  to  pay 
for  his  stock,  and  that  his  friends  helped  him  to  raise  the 
same  by  going  security  for  him  to  John  Smith,  for  $6,000, 
with  which  he  paid  therefor.  It  seems  he  paid  a  bonus  of 
$1,200  in  order  to  get  into  the  concern.  When  the  Smith  note 
became  due,  Wanschaffe's  friends  borrowed  the  money  from 
one  Fairleigh  with  which  to  pay  it,  among  others  the  defend* 
ants  Hunter  and  Deusers  going  his  security.  To  pay  the 
Fairleigh  note,  money  was  borrowed  from  one  Harms,  $S,00(^ 
and  one  Cooper,  $3,000,  defendants  Hunter  and  Deusers  going 
security  on  the  note  to  Harms,  and  other  parties  going  secur- 
ity to  Cooper.  To  pay  the  note  to  Cooper,  money  was  bor- 
rowed  from  one  Freihoffer,  and  the  defendants  Kenirim  and 
Deitz  became  Wanschaffe's  security  therefor.    After  the  death 
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of  Wanschaffe,  and  before  the  institution  of  tli's  suit.  Hunter 
and  Deusers  paid  the  Harms  note  and  interest,  $3,750,  and 
Kenirim  and  Deitz  paid  the  Freihoffer  note  and  interest, 
$3,430. 

In  the  month  of  July,  1887,  the  plaintiff,  at  the  request  of 
Wanschaffe,  canceled  his  certificate  of  stock  for  $5,000,  and 
reissued  the  same  in  two  certificates  of  $2,500  each.  One  of 
these  is  claimed  by  Kenirim  and  Deitz,  and  the  other  by 
Hunter  and  Deusers.  The  evidence  also  shows  that  it  was 
agreed  between  Wanschafife  and  his  first  securities  that  the 
stock  should  stand  in  pledge  to  secure  them — that  the  stock 
was  to  be  left  in  ***^  the  bank  as  surety  for  them  against  the 
payment  of  the  Smith  note,  and  that  such  was  the  agreement 
as  to  each  successive  note  executed.  That  such  was  the 
understanding  between  Wanschaffe,  Hunter,  and  Deusers 
surety  on  the  note  to  Harms,  which  they  paid.  By  agreement 
the  stock  was  for  that  purpose  left  in  the  bank  for  them,  but 
there  was  no  manual  delivery  in  prseaenti  of  it.  The  amounts 
paid  by  these  sureties  for  Wanschaffe  represent  the  original 
purchase  money  of  the  stock  with  which  he  paid  therefor. 

To  secure  Kenirim  and  Deitz  against  the  payment  of  the 
note  to  Freihoffer,  Wanschaffe  delivered  to  them  stock  certifi- 
cate number  28  for  $2,500,  and  a  mortgage  or  bill  of  sale  on  the 
same,  but  the  certificate  was  never  transferred  on  the  books 
of  the  plaintiff. 

On  tlie  fourteenth  day  of  March,  1888,  the  plaintiff  com- 
menced this  suit,  in  the  circuit  court  of  Atchison  county, 
against  A.  B.  Durfee,  administrator  of  the  estate  of  Alfred 
Wanschaffe,  deceased,  Conrad  Deitz,  and  John  Kenirim,  to 
establish  a  lien  on  the  stock  held  by  Kenirim  and  Deitz  and 
that  claimed  by  Hunter  and  Deusers.  Afterwards  Hunter 
and  Deusers  were,  on  their  own  motion,  made  defendants. 

Kenirim  and  Deitz  answered,  setting  up  the  payment  of 
the  notes  upon  which  they  were  sureties,  and  the  assignment 
and  delivery  of  said  bank  stock  to  them  by  Wanschaffe. 
Hunter  and  Deusers  answered,  setting  up  the  payment  of  the 
\  note  upon  which  they  were  sureties;  the  agreement  with 
Wanschaffe  that  his  sureties  were  to  hold  his  stock  as  security 
to  indemnify  them  against  the  payment  of  said  notes,  and 
their  agreement  with  Wanschaffe  when  they  signed  the  last 
note  with  him;  that  the  stock  was  turned  over  to  them  and 
left  in  the  bank  for  themi  and  that  the  amount  paid  for  him 
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was  part  of  the  purchase  money  for  the  stock  pledged  to  them^ 
and  that  they  were  entitled  thereto. 

^^^  Upon  a  trial  the  court  rendered  judgment  against  Baid 
adminiBtrator  for  the  aggregate  Bum  of  $7,614.46,  $6,303.84 
of  which  was  for  money  wrongfully  converted,  and  that  the 
plaintiff  have  the  first  lien  on  stock  certificates  numl>er8  18 
and  29,  the  latter  of  which  is  claimed  bv  Hunter  and  Deusers. 
That  Kenirim  and  Deitz  have  the  first  lien  on  stock  certifi- 
cate number  28.  That  said  shares  of  stock  be  sold  and  the 
proceeds  arising  from  the  sale  of  those  first  named  be  applied 
upon  the  plaintiff's  judgment,  etc.,  and  those  last  named  be 
first  applied  upon  the  payment  of  Kenirim  and  Deitz's  claim, 
etc.  Motions  for  new  trial  were  in  due  time  filed  by  the 
plaintiff  against  Kenirim  and  Deits,  and  by  Hunter  and 
Deusers  against  the  plaintiff.  Both  motions  being  overruled, 
the  plaintiff  appeals  against  Kenirim  and  Deits,  and  Hunter 
and  Deusers  against  the  plaintiff. 

It  is  claimed  that  the  court  erred  in  finding  for  Deits  and 
Kenirim  as  to  the  twentyfive  shares  of  stock  embraced  in 
certificate  number  28,  because  under  the  by-laws  agreed  to 
adopted  and  used  by  all  of  the  stockholders,  directora,  and 
ofiicers  of  the  bank,  Wanschaffe  being  one  of  them,  a  lien  was 
reserved  upon  all  the  stock  for  all  debts  owing  to  the  bank 
by  any  stockholder,  and  that  such  stock  could  not  be  trans- 
ferred until  such  liabilities  were  paid. 

Section  739  of  the  Revised  Statutes  of  1879,  chapter  21, 
under  which  the  plaintiff  was  organized,  provides  that:  *'The 
stock  of  every  company  formed  under  this  act  shall  be  deemed 
personal  estate,  and  shall  be  transferable  in  the  manner  pre- 
scribed by  the  by-laws  of  the  company;  but  no  shares  shall 
be  transferred  until  all  previous  calls  thereon  shall  have  been 
fully  paid  in."  Section  720  provides  that  every  corporation 
shall  keep  a  book  in  which  the  transfer  of  the  stock  shall  be 
registered,  and  another  containing  the  names  of  the  stock- 
holders, ***  which  shall  be  kept  open  ....  thirty  days 
previous  to  an  election,  for  examination  by  stockholders; 
while  section  706  provides  that  a  corporation  may  make 
by-laws  *'not  inconsistent  with  existing  law,  for  .  •  •  .  the 
regulation  of  its  affairs  and  for  the  transfer  of  its  stock." 

The  sections  of  the  by-laws  relied  upon  by  plaintiff  provide 
that  no  transfer  of  stock  shall  be  allowed  or  valid  as  long  as 
the  holder  is  in  arrears  to  the  bank,  or  in  any  form  indebted 
to  it,  and  that  the  bank  reserves  a  lien  upon  all  stock  issued 
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or  held  by  any  stockholder,  for  the  security  of  any  debt  owin|^ 
in  any  form  to  said  bank  by  such  stockholder,  wliether  the 
same  be  due  or  not  due,  or  wbetlier  such  liability  be  created 
before  or  after  tlie  issuance  of  such  stock  certificate. 

The  corporation  had  no  power  or  authority  under  its  char- 
ter to  provide  by  ordinance  that  no  transfer  of  stock  should 
be  allowed  as  long  as  the  holder  was  in  arrears  to  the  bank 
or  indebted  to  it,  and  that  the  bank  reserved  a  lien  upon  all 
stock  issued  or  held  by  any  stockholder  for  the  security  of 
his  indebtedness  to  the  bank,  as  no  such  power  was  conferred 
upon  it  by  the  statute  under  which  it  was  organized.     When 
the  law  says  that  the  stock  shall  be  transferable  in  the  man* 
ner  prescribed  by  the  by*laws  of  the  corporation,  it  simply 
means  the  way  in  which  it  shall   be  transferred,  by  entry 
on  the  books  or  otherwise,  but  it  is  not  to  be  inferred  there* 
from   that  tbe  corporation  had  any  authority  to  attach  to 
such  stock  a  lieu  in  its  favor,  and  especially  is  this  so  as 
against  an  innocent  holder  for  value. 

The  stock  was  personal  property,  and,  as  was  held  by  this 
court  in  the  case  of  Moore  v.  Bank  of  Commerce^  52  Mo.  377, 
the  right  of  alienation  is  an  incident  to  it,  **  and  a  by-law 
prohibiting  this  right  or  iin|H>sing  any  restrictions  on  its 
exercise  would   be  in  restraint  of  trade  and  against  public 
policy,  and  therefore  void.   Whether  the  **•  legislature  could 
authorize  such  restraint  is  not  involved  in  this  record,  and 
need  not  be  parsed  on.    The  company  had  the  power,  as  a 
cunaulntive  mode  of  transfer,  to  have  it  placed  upon   the 
books  of  the  company.     But  whether  so  entered  6r  not,  the 
title  to  the  stock  as  between  the  former  owner  and  the  pur- 
chaser would  pass  by  a  sale  or  transfer  by  him  or  under  his 
authority:  See  8U  Louis  Perpetual  itis.  Co.  v.  Goodfellow^  9  Mo. 
149  ";  Chouteau  Spring  Co,  v.  Harris,  20  Mo.  383;  Brinkerhoff 
Farris  Trust  JtSav.  Co.  v.  Home  Lumber  Co,^  118  Mo.  447.. 

In  the  case  of  Bank  etc..  ▼.  Pinson^  58  Miss.  421,  88  Am. 
Rep.  330,  the  plaintiff's  charter  provided  for  a  directory  and 
a  president,  who  were  empowered  to  make  '*all  needful  rules 
and  by-luws  for  the  management  of  the  business  of  the  com- 
pany,  and  the  mode  and  manner  of  transferrihg  its  stock.*' 
Under  this  provision  tbe  corporation  created  a  by-law  that 
^'the  stock  of  the  company  shall  be  assignable  only  on  the 
books  of  the  company,  and  no  transfer  of  stock  shall  be  made 
by  any  stockholder  who  shall  be  indebted  to  tiie  company; 
and  certificates  of  stock  shall  contain  upon  them  notice  of 
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this  provieion/'     Certificates  of  stock  in  the  corporation  were 
issued  to  C,  duly  authenticated,  and  reciting  the  iiunther  of 
shares  to  which  he  was  entitled,  their  noniimil  value,  and 
that  they  were  ^Uransferable  at  the  oQice,  in  iH-rsoii  or   Uj 
attorney";  C.  borrowed  money  and  assigned  tlie  cer(ifll;ate^  to 
the  person  from  whom  he  borrowed  the  money  as  coilnteral 
security,  and  when  the  certificates  of  stock  were  presented  to 
the  bank  for  transfer  on  the  books  it  was  refused,  unci   he 
brought  an  action  for  damages  for  such  refusal.     The  bank 
defended  on  the  ground  that  C.  was  indebted  to  it  in  an 
amount  exceeding  the  Talue  of  his  stock,  and  that  under  ihe 
by-law  above  quoted  it  had  a  lien  upon  ^^^  his  stock  for  his 
indebtednesB,  and  that  he  could  not  transfer  his  stiKsk.     At 
the  time  of  the  assignment  the  person  to  whom  it  was  assigti^ 
had  no  actual  notice  of  the  lien  claimed  by  the  bank  on  C.'s 
stock.     It  was  held  that  the  assignee  of  the  stock  did  not 
have  constructive  notice  by  the  charter  that  tliere  would  be 
any  by-law  preventing  a  stockholder  indebted  to  the   bank 
from  disposing  of  his  stock,  but  only  that  there  would    be 
some  regulation  of  the  mode  and  manner  of  the  transfer,  and 
that  she  had  the  right  to  presume  that  such  regulation  was 
announced  in  the  certificate  in  the  words,  *' transferable  at 
the  office  in  person  or  by  attorney,"  and  was  not  bound  to 
inquire  any  further.     And  she  being  an  innocent  purchaf^er 
for  value  without  notice,  actual  or  constructive,  of  the  bank's 
lien  on  the  stock,  was  not  to  the  extent  of  her  lien  affected 
thereby. 

It  was  held  by  the  supreme  court  of  California  in  the  cmb 
of  Anglo'Califoniian  Bank  v.  Granger$^  Bank,  63  Cal.  359,  that 
*Hhe  defendant  might  make  by-laws  regulating  the  transfer 
of  stock,  but  it  could  not,  under  the  power  to  regulate  the 
transfer  of  stock,  create  a  secret  lien  upon  it,  which  would 
adliere  to  it  in  the  hands  of  a  bona  fide  purchaser  for  value 
and  without  notice."  The  same  rule  is  announced  in  BuUard 
y.Baiik,  18  Wall.  589,  and  in  DiwoU  v.  Wft  Bradley  etc.  Mfg- 
Co.^b9  N.  Y.  96,  in  which  it  was  held  that  a  corporation  could 
not — under  the  power  to  make  laws  for  the  regulation  of  tiie 
transfer  of  the  stock — *'  create  or  declare  a  lien  upon  the  stock 
by  by-law,  nor  refuse  to  permit  a  transfer  until  the  indebted- 
ness of  the  stockholder  to  the  company  be  paid/'  Restric- 
tions upon  the  transfer  of  such  stock  must  have  their  source 
in  legislative  enactment;   the  corporation  itself  could  not 
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crente  such  impediments:    Carroll  ▼.  Mullanphy  Sav.  Eank^ 
8  Mo.  A  pp.  249. 

The  plaintiff  had  no  claim  to  a  lien  upon  the  ptock  ^^*  at 
common  law,  and  unless  such  lien  was  given  by  statute  it 
had  none,  and  a  bv-law  declaring  such  lien  in  favor  of  the 
company,  being  without  authority,  express  or  clearly  implied^ 
would  be  an  interference  with  the  common  rights  of  property 
and  the  den  lings  of  third  persons,  and  would  prevent  the 
transfer  and  delivery  of  property:  Mechanxe$^  etc.  Bank  v. 
Smith,  19  Johns.  115;  DriseoU  v.  West  Bradley  etc.  Mfg.  C(k, 
59  N.  Y.  96, 

l*he  cases  of  Meehanice^  Bank  y.  Merchante^  Bank,  45  Mo. 
513,  lUO  Am.  Dec.  388,  and  St.  LouU  Perpetual  Ins.  Co.  v. 
Goodfellovjy  9  Mo.  149,  relied  on  by  plaintiffs  as  holding  to  a 
different  rule,  were  bottomed  upon  an  express  provision  in 
the  charters  of  the  companies  giving  them  the  authority  to 
adopt  tlie  bj'-lnws  prohibiting  tlie  transfer,  where  the  owner 
was  in  debt  to  the  company.  It  makes  no  difference,  how* 
ever,  how  the  indebtedness  arose,  whether  by  contract  or  by 
embezzling  the  moneys  of  the  banks:  Mechanictf  Bank  t. 
Merchants'  JJank,  45  Mo.  513;  100  Am.  Dec.  388. 

As  between  the  plaintiff  and  Waiischaffe,  we  think  the 
by-law  providing  for  a  lien  in  favor  of  the  bank  of  the  stoQk 
for  the  unpaid  indebtedness,  altiiough  passed  without  author- 
ity, was  binding  on  him  and  purchasers  of  the  stock  from  hiin 
with  notice  of  such  lien«  At  the  time  of  the  adoption  of  the 
by-law  he  was  an  officer  of  the  bank,  and  continued  to  be 
such  for  many  months  thereafter,  and  was  at  the  time  of  the 
transfer  of  the  stock  in  controversy.  As  he  was  a  party  to 
the  passage  of  the  by-law,  and  always  recognized  it  as  being 
in  force,  he  should  not  now  be  heard  to  say  that  it  had  never 
been  legally  adopted. 

The  purpose  of  requiring  the  transfer  of  the  stock  on  the 
lH)ok8  of  the  bank  was  for  its  benefit  and  those  dealing  with 
it,  that  they  might  know  who  were  the  shareholders  entitled 
to  vote  at  the  meetings  and  receive  dividends.  The  defend- 
ftnts  in  this  appeal  were  holders  of  the  shares  in  good  faith, 
for  value  and  without  notice.  ^^*  The  stock  was  delivered 
into  their  possession,  as  well,  also,  as  a  mortgage  thereon 
executed  by  Wanschaffe,  all  of  which  was  subsequently 
placed  by  them  in  the  vault  of  the  bank  for  safe-keeping, 
^ith  the  knowledge  of  the  bank.  The  stock,  under  the  stat^ 
tile,  is  declared  to  be  personal  property,  and  passed  to  the 


404  Bank  or  Atju.son  County  v.  Dubfeb.     [MlsBoari, 

defendants,  who  were  innocent  holders,  without  being  affected 
by  any  secret  lien  in  favor  of  the  plaintiff.  ^*Siich  certifi- 
cates/' says  Davis,  J.,  in  Bank  v.  Lanier^  11  Wall.  377, 
*' although  neither  in  form  or  character  negotiable  paper, 
approximate  to  it  as  nearly  as  practicable.'' 

The  agreement  between  Wanschaffe,  Hunter,  and  Dexisers, 
to  the  effect  that  Wanschaffe  would  leave  his  stock  in  bank 
as  collateral,  to  indemnify  them  against  the  payment  of  the 
notes  which  they  had  signed  as  security  for  him,  to  enable 
him  to  raise  the  money  to  buy  his  bank  stock,  was  not  an 
assignment  of  the  stock,  equitable  or  otherwise.  There  was 
no  manual  delivery  of  it,  and  it  never  at  any  time  passed 
from  under  the  dominion  and  control  of  Wanschaffe.  On  the 
contrary,  it  remained  in  the  vault  of  the  bank  just  as  it  was 
at  the  time  the  promise  was  made.  There  was  not  eveii  an 
agreement  in  writing  between  the  parties  in  regard  thereto: 
Vansione  v.  Ooodwin^  42  Mo.  App.  89.  Not  only  this,  but 
Hunter  was  during  all  this  time,  and  was  at  the  time  of  the 
trial  in  the  court  below,  a  director  of  the  bank,  and  will  be 
presumed  to  know  all  about  the  by-law  which  gave  the  bank 
a  lien  against  the  stock  for  any  indebtedness  to  the  bank  by 
the  holder  thereof,  and  in  so  far  as  he  was  concerned  was  not 
an  innocent  holder  of  the  stock  for  value. 

Nor  are  these  defendants  in  a  position  to  invoke  the  doc- 
trine of  subrogation  in  their  behalf,  for  in  so  doing  they  could 
only  succeed  to  the  rights  of  their  principal,  Wanschaffe,  and 
nothing  more,  who  was  a  party  to  the  passage  of  the  by-law 
giving  the  bank  a  ^^^  lien  on  all  bank  stock  for  debts  due 
the  bank  by  any  holder  thereof.  They  could  occupy  no  more 
vantage  ground  than  did  Wanschaffe.  If,  then,  we  are  cor- 
rect in  these  conclusions  which  we  think  borne  out  by  both 
reason  and  authority,  even  in  the  absence  of  any  by-law^  the 
plaintiff  would  have  had  the  right  to  set  off  Wanschaffe's 
indebtedness  to  it  against  this  stock. 

There  was  no  error  committed  in  charging  the  stock  with 
the  amount  of  $3,196  shortage  account  prior  toihe  organisa- 
tion of  the  plaintiff  bank.  Although  this  shortage  accrued 
while  Durfee  and  Wyatt  were  the  owners  of  the  bank,  yet 
plaintiff  succeeded  to  all  of  their  rights,  and  it  took  this  short- 
age as  well  as  all  the  other  bank  property  to  make  up  the 
estimate  of  $10,000,  at  which  their  assets  were  turned  int4) 
plaintiff  corporation. 
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Upon  a  review  of  all  the  authorities,  and  a  full  considera- 
tion of  all  the  qaestiona  raiseil  bj  counsel,  we  are  of  opinion 

that  the  case  should  be  in  all  things  affirmed,  and  it  is  so 
ordered. 

All  of  this  division  concur. 

CSORFORATiOHS— LuH  OH  Stook.— Where  abmnkingoorpArmtion  Is  author- 
ised by    ita  charter  to  make  nilea  regolating  the  transfer  oi  ite  ttook,  a 
by-law  adopted  by  it  forbidding  the   transfer  of   atook  to  long  aa    the 
ownor  is  indebted  to  the  corporation  ia  valid,  though  inconsistent  with  tho 
general  law  of  the  state  governing  the  transfer  of  stock :  Mechanic**  Bank 
▼.  JierekiftUi'  Bank,  46  Mo.  SI 3;  100  Am.  Dec.  388.     If  it  ia  the  naage  of  a 
bank  not  to  permit  atock  to  be  transferred  while  the  holder  is  indebted  to 
the  bank,   a  stockholder  who  becomes  its  debtor  knowing  such  usage  ia 
bnun«l  by  it:  Morgan  t.  Biink,  8  Serg.  ft  R.  73;  11  Am.  Deo;  676.  and  note. 
The  assignee  of  a  hoMer  of  bank  stock  takes  it  subject  to  the  lien  on  tho 
atock  tfecnred  to  the  bank  by  ita  charter,  and  of  which  he  is  charged  with 
noftice:  Ht^aer,  Bank,  H  Md.  271;  74  Am.  Dee.  636,  and  note.     A  corpora* 
tion  which  isanes  a  certificate  of  atock,  stating  on  ita  face  that  it  ia  tranafer* 
able,  has  not  a  lien  on  snch  atock  aa  against  a  purchaser  thereof:  Fitgiiugh  v. 
Bank^  3T.  B.  Mon.  126;  16  Am.  Dec.  90,  and  note;  Sargent  t.  Franklin  Ins. 
Co,,  8  Pick.  90;  19  Am.  Dec.  306,  ia  to  the  lame  effect     Where  a  corpora- 
tion  bas  not  a  lien  on  its  atock  created  by  charter,  by  statute,  or  naage,  it 
oannot  resist  or  prevent  a  transfer  of  the  stock  by  any  ahareholder  to  some* 
One  else:    Oemmell  v.  Davi$,  76  Md.  646;  3'J  Am.  St  Rep.  412,  and  nots» 
See  the  note  to  Sayre  t.  Louimilleete.  Astn.,  85  Am.  Dec.  619. 

Corporations — Assionmknt  or  Stoi.'X  as  Collatbral  Shcuritt  — 
bvscr  CM  LiBN  or  Cokporation. — An  assignment  by  a  atockhoMer  of  the 
shares  of  a  bank,  made  for  the  pnrpose  of  collateral  aecurity,  although 
oaade  without  a  transfer  on  the  books  of  the  corporation  aa  required,  ia  effeo- 
toal  as  against  the  bank  aaserting  a  ben  for  a  debt  of  the  stockliolder  con* 
trary  to  proviaiona  of  the  statute:  NicoUeC  Nat,  Bank  t.  CUy  Bank^  38  Minn. 
86;  8  Am.  8t  Rep.  643.  But  compare  Jennings  ▼.  BoiOl,  79  CaL  823;  12 
Aaa.  St.  Bepw  146^  and  note. 
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OsmxiiAL  PsAoncs— Ibixibsbmbht  ov  Namb  ov  Wttnbss  OS  Irdictmbht. 
An  objection  that  a  witneas  ia  not  competent  to  testify  for  the  reaaoa 
that  his  name  ia  not  indorsed  on  the  indiotment  oannot  be  raiaed  for 
the  firat  time  on  motion  for  a  new  trial. 

Xtidbhcb— Dniro  Dbolabatiohb  whbk  Admissiblb.— >To  make  dying  dec- 
larations admiasible  in  evidence  there  moat  not  only  be  an  actnal  near- 
Deaa  of  death,  but  an  absolute  conviction  of  it  in  the  mind  of  the 
declarant  It  is  not  enough  that  he  should  have  thought  that  he 
should  ultimately  never  recover;  the  declaration  must  have  been  made 
under  an  impression  of  almost  immediate  diasolution. 

Xtidbncb — Dtino  Declarations  whkn  Inadmissiblb. — Dying  declara- 
tions are  inadmijsiblu  iu  eviilcnce  when  fragmentary  or  iucuinpleti-,  or 
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when  the  decTarant  did  not  state  who  committed  the  erime  conoemiag 
which  such  declaratione  are  eonght  to  be  introdaeed. 

EviDiifcx— Driiva  Dbolaratiovs. — PBOPRinr  of  Admittiho  dying  dedara- 
tioofl  is  a  preliminary  qaeetion  for  the  determination  of  the  eonrt 
before  they  are  allowed  to  go  to  the  jury;  bat  if  they  are  improperly 
permitted  to  go  to  the  jury  the  error  can  be  corrected  on  appeal. 

Btidbnoh — Dtinq  DiCLARATioN8~£FVKcr  OF  Imfropkrlt  ADMITTnra.— 
A  oonTiction  mnst  be  set  aaide  when  dying  declarationa  upon  which  it 
ia  probably  baaed  are  improperly  admitted  in  eytdenoe,  although  other 
eyidenoe  tend*  to  establish  guilt,  aa  it  cannot  be  determined  how  much 
•ach  declarations  may  hare  influenced  either  the  rerdict  or  the  pnnisih- 
ment  assessed. 

Bfidbmos — Jddioial  Notioi.  —  Courts  take  judicial  notice  that  tobaooo 
when  taken  into  the  stomach  may  produce  nauseating  effects. 

Trial  and  conviction  under  an  indictment  for  man- 
slaup^hter.  The  deceased,  Keene,  together  with  the  defend- 
ant Johnson  and  some  others,  were  proceeding  towards  their 
homes  on  horseback  on  Friday,  March  11,  1892.  While 
on  the  way  a  quarrel  eprang  up  between  deceased  and  the 
defendant,  the  result  of  which  was  that  both  parties  alighted 
from  their  horses  and  engaged  in  a  fight.  Tiie  deceased 
fell  or  was  knocked  down,  the  defendant  got  on  top  of  him, 
and  upon  the  representation  that  the  deceased  hnd  swallowed 
a  chew  of  tobacco  he  was  allowed  to  get  up.  In  the  mean 
time  his  horse  had  ran  away.  After  getting  on  his  feet  he 
walked  a  quarter  of  a  mile,  and  then  got  upon  a  horse  behind 
one  of  his  companions  and  rode  home,  saying  on  the  way  that 
he  was  not  hurt.  After  he  reached  home  he  became  sick  and 
began  to  vomit,  and  soon  lapsed  into  unconsciousness.  A 
physician  was  then  procured,  but  the  deceased  did  not  regain 
consciousness  enough  to  make  any  statement.  He  died  the 
next  night,  and  an  autopsy  on  his  body  disclosed  a  contusion 
near  his  left  ear  and  an  extravasation  of  blood  on  the  right 
side  of  the  head,  which  in  the  opinion  of  physicians  was 
caused  by  a  blow  on  or  falling  on  his  left  ear,  and  that  such 
blow  or  fall  was  the  cause  of  death.  On  the  trial  Mrs. 
Keene,  the  wife  of  the  deceased,  Ustified  to  certain  dying  dec* 
larations  alleged  to  have  been  made  by  the  deceased  soon 
after  arriving  home,  and  before  he  lapsed  into  unconscioas- 
Bess.  This  testimony  given  against  the  objection  of  defend- 
ant is  as  follows: 

**Q.  Now,  you  can  just  turn  to  the  jury  and  tell  the  con- 
dition he  was  in  when  he  came  home.  A.  When  he  carn^ 
home  his  head  was  bloody^  and  I  asked  him  what  was  the 
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trouble  and  he  said  Robert  Johnson  had  fait  him  and  knocked 
him  down. 

*'  Q.  You  saw  his  head  was  bloody?  A.  Yes,  sir;  I  washed 
the  blood  off. 

**  Q.  What  part  of  hie  head  appeared  to  be  bloody?  A.  On 
the  left  Bide  of  his  head  and  his  ear. 

*^  Q.  Did  you  notice  any  injury  to  his  ear?  A.  Yes,  sir; 
it  was  still  bleeding. 

**  Q.   His  ear  was  still  bleeding?    A.  Yes,  sir. 
**  Q.  What  time  in  the  evening  was  it  when  he  came  home? 
A.  About  dusk. 

^  Q.  How  long  did  he  remain  in  that  condition,  that  is, 
conscious?  A.  Well,  I  don't  know  exactly  how  long,  but 
from  an  hour  and  a  half  or  two  hours. 

**  Q.  That  he  remained  conscious?    A.  Yes,  sir* 

"  Q.  You  can  state  whether  he  was  conscious  of  the  fact 

that  he  was  going  to  die  before  he  died?    A.  Ye^,  sir;  he  was. 

**  Q.  What  did  he  do  to  indicate  that  he  knew  that  he  was 

going  to  die?  A.  In  the  first  place  he  bid  us  gOQd-bye — called 

the  children  first. 

**Q.  What  time  was  that?  A.  It  was  on  the  night  of  the 
eleventh — of  Friday. 

**  Q.  How  long  after  he  come  home?  A.  It  was  n't  a  great 
while,  because  he  was  n't  conscious  a  great  while. 

^  Q^  This  was  before  he  became  unconscious?  A«  Yes,  sir; 
he  knew  every  thing. 

'*  Q.  Just  tell  the  jury  what  he  did  before  he  told  you  what 
he  did?  A.  He  went  to  bed  as  soon  as  he  got  home;  then  he 
called  to  the  family. 

"  Q.  What  did  he  say  that  indicated  to  you  that  he  knew 
he  was  going  to  die?    A.  He  just  said — 

'*Q.  What  did  he  call  you  for  and  what  did  he  call  the 
family  for?  What  did  he  say  to  the  family?  A.  He  to'ld  us 
that  he  was  bound  to  die,  was  one  thing.  I  can't  tell  it  word 
for  word,  somehow. 

''Q.  But  he  told  you  that  he  was  bound  to  die?  A.  Yes, 
sir;  that  he  was  done  work  for  his  children  and  that  they 
would  soon  be  done  for. 

*'Q.  Did  he  make  any  statement  as  to  how  he  was  injured, 
and  what  was  the  cause  of  his  death? 

**  Mr.  Franciieo — I  make  the  objection  that  there  has  not 
been  the  proper  foundation  for  any  statement  that  may  have 
been  made,  and  for  that  reason  is  incompetent.    Overruled 
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by  the  court;  to  which  ruling  the  defendant,  by  bis  counsel, 
tlien  and  there  duly  excepted  at  the  time. 

**Mr^  Francisco — Who  was  present,   Mrs.   Kccnc,  at  this 
time?     A.  When  Mr.  Keene  come  home? 

^'Q.  Yes.     A.  His  family  was  at  home,  and  my  brother. 

*'Q.  Wiiat  was  his  name?     A.  Marquis.     He  come  home 
with  }i]m,  but  he  wasn't  in  the  house  but  a  little  wliile. 

'*Q.  Was  Mr.  Keene  vomiting  when  he  come  home?    A. 
He  vomited  a  little  while  after  he  come  home. 

**  Q.  Was  this  vomiting  before  this  conversation  or  after- 
ward?     A.  It  was  between  times. 

^*Q.  He  vomited  very  severely,  did  n't  he?    A.  He  vomited 
once. 

**Q.  Did  he  strain  hard  in  vomiting?    A.  No,  sir. 

'*  Q.  Did    he   complain   of  having   swallowed   a  chew  of 
tobacco?     A.  He  said  he  swallowed  a  chew  of  tobacco. 

^Q.  Did  lie  say  that  was  the  trouble  with  him?  A.  Va, 
sir;  he  said  it  was  the  lick  that  was  the  trouble. 

**Q.  Who  was  present,  now,  when  jou  had  the  talk  with 
him?     A.  The  family. 

**Q.  Was  Marquis  Young  there?  A.  No,  sir;  he  called  for 
him,  but  I  told  him  he  was  away  and  would  be  back  in  a  few 
minutes.     He  said  it  was  too  late  for  him. 

"  JWr  Silvers — Now,  Mrs.  Keene,  just  turn  to  the  jury  here 
and  tell  the  jury  what  he  said  to  you  as  to  what  caused  his 
death.  [Objected  to  by  defendant's  counsel  for  the  reasons 
heretofore  stated.  Overruled  by  the  court;  to  which  ruling 
the  defendant  by  his  counsel  then  and  there  duly  excepted  at 
the  time]  .  A.  He  came  home  and  said  that  Robert  Johnson 
hit  him  and  knocked  him  to  the  ground,  and  then  jumped  on 
him  and  choked  him,  and  then  bit  him. 

**Q.  Where  did  he  say  he  bit  him?  A.  He  said  he  bit 
him  on  that  ear  where  the  first  lick  was. 

''Q.  When  did  he  say  he  struck  him  first?  A.  When  be 
had  n't  yet  got  steady  on  the  ground — when  he  was  getting 
off  of  his  horse.  * 

**  Q.  Any  other  statements  that  he  may  have  made  about 
it  you  may  state?  A.  He  went  on  to  talk  to  the  family  and 
told  them  that  be  was  done  for  his  day,  that  the  lick  had 
killed  him." 

On  cross-examination,  Mrs.  Keene  also  testified; 

*^Mr.  Francisco — Q.  Was  he  conscious  the  next  day? 
A.  No,  sir;  he  was  not. 
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"Q.  Did  he  make  any  statement  after  the  doctor  come? 
A.  No,  sir.  ....  He  vomited  as  I  told  vou  in  the  aflernoon 
yeeterdajy  but  he  did  not  vomit  hard.  lie  just  threw  up.  lie 
threw  up  a  piece  of  tobacco. 

**Q.  Did  he  throw  up  a  large  chew  of  tobacco.  A.  It 
wasn't  CO  very  large.  •  •  •  •  The  family  was  all  tliere  all 
together,  and  he  spoke  up  so  that  all  heard  it — thut  the  lick 
and  the  injuries  had  numbered  his  days. 

'^Q.  Did  the  doctor  then  know  that  he  had  received  the 
lick?     A.  No,  sir;  the  doctor  had  n't  got  there  then." 

Miss  Gertie  Keene,  the  daughter  of  the  deceased,  who  was 
not  present  either  at  the  preliminary  examination  or  at  the 
inc^ut'st,  testified: 

*'Q.  Are  you  the  daughter  of  Samuel  Keenef    A.  Yep,  sir. 
'"  Q.  Do  you  recollect  the  circumstance  of  his  coming  home 
from  Butler  in  March  last,  March  lltb?    A.  I  recollect  what 
he  told  me.  •  •  •  • 

''  Q.  Did  you  hear  any  statements  made  by  him?  A.  Yes, 
sir. 

*'  Q.  Now,  just  tell  the  jury  what  he  said  on  that  occasion? 
.  **  Mr.  Francisco — We  object  to  that  because  no  foundation 
has  been  laid  for  such  testimony.  Overruled  by  the  court; 
to  which  ruling  the  defendant,  by  his  counsel,  then  and  there 
duly  excepted  at  the  time.  A.  Wiiy,  he  said  that  Robert 
Johnson  hit  him  on  the  side  of  the  head  and  knocked  him 
down  before  he  had  time  to  get  his  foot  out  of  the  stirrup,  and 
}umped  on  him  and  beat  him  and  then  bit  him. 

*'  Q.  Where  did  he  say  he  had  bit  him?    A.  Right  here  on 
this  side  [designating]. 

**  Q.  Did  he  state  on  which  side  of  the  head  he  hit  him 
on?    A.  On  the  left  side." 
On  cross-examination,  the  witness  testified: 
^  Q.  How  long  was  it  after  be  come  home  that  he  said 
that?     A.  I  don't  know  just  exactly  how  long  it  was;  didn't 
have  any  timepiece,  but  it  wasn't  but  a  short  time. 
^Q.  Did  be  vomit  any  after  he  come  home?    A.  He  vom* 
^    ited  once.  .  •  •  • 

''Q.  Did  he  complain  of  having  swallowed  a  chew  of 

tobacco?    A.  Yes,  sir;  he  said  that  he  did 

''Q.  This  was  before  the  doctor  came  there?  A.  Yes,  sir; 
and  before  he  went  to  bed.  He  was  laying  on  the  bed  while 
he  was  talkipg. 
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''  Q.  Did  he  yomit  any  after  that  talk?  A.  He  was  talking 
and  vomiting  at  the  same  time. 

^'Q.  Pretty  sick?    A.  Yes,  air. 

**  Q.  Did  he  Beem  to  be  sick  at  the  stomach?  A.  He  com- 
plained of  his  stomach  hurting  him." 

Francisco  Broihen^  for  the  appellant. 

R.  F.  Walker^  attorney  general^  for  the  state. 

500  Sherwood,  J.     1.  Complaint  is  made  that  the  two  wit- 

>  nesses,  Mrs.  Keene  and  her  daughter,  were  allowed  to  testify, 

^  though  their  names  were  not  indorsed  on  the  indictment 

But  this  objection  was  not  opportunely  taken,  and  could  not 

.  be  raised   for  the  first  time  in  the  motion  for  a  new  trial; 

State  V.  Rny,  83  Mo.  268;  State  ▼.  Griffin^  87  Mo.  608. 

^^^  2.  A  more  serious  objection  to  the  testimony  of  these 
witnesses  is  in  regard  to  the  alleged  dying  declarations  of 
deceased.  Was  their  testimony,  as  delivered,  competent  to 
establish  such  declarations?  One  rule  regarding  such  decla- 
rations, well  established  in  this  state  and  elsewhere,  is  that 
in  order  to  make  them  admissible  in  evidence  there  must  not 
onlv  be  an  actual  nearness  of  death,  but  an  absolute  con  vie- 
tion  of  it  in  the  mind  of  the  declarant:  Regina  v.  Dalmae^ 
1  Cox  C.  C.  95. 

It  is  not  enough  that  the  declarant  should  have  thought 
that  he  should  ultimately  never  recover;  the  declaratiou 
should  be  made  under  an  impression  of  almost  immediate 
dissolution:  Rex  v.  Van  Butchcll^  8  Car.  A  P.  629;  Regina  ▼. 
Forester,  10  Cox  C.  C.  368;  1  Greenleaf  on  Evidence,  l4th 
ed.,  sec.  158;  Starkie  on  Evidence,  lOth  ed.,  38,  and  cases 
cited;  People  v.  Oreen,  1  Park.  Cr.  11;  State  y.  Sihton^  50  Ho. 
370;  StaU  v.  McCanon^  51  Mo.  160;  State  v.  Partlow,  90  Mo. 
608;  59  Am.  Rep.  31;  Brown  v.  State,  32  Miss.  433;  Starkey 
V.  People,  17  III.  21,  and  cases  cited;  Wharton  on  Homicide, 
sec.  747. 

It  is  this  fact  of  nearness  of  death,  combined  with  another 
fnct,  one  equally  as  important,  a  profound  and  settled  belief 
in  such  nearness  of  dissolution — that  redeems  such  declara* 
tions  from  the  domain  of  hearsay,  and  dispenses  with  oppor- 
tunity for  cross-examination,  one  of  the  most  indispensable 
tests  and  analyses  afforded  for  sifting  the  statements  of  an 
ordinary  witness.  As  this  great  safeguard  of  the  truth  of 
testimony  cannot  be  thrown  around  such  declarations,  courts 
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h^e  been  exceedingly  careful  that  there  should  be  a  rigid 
adherence  to  the  principles  upon  which,  and  the  preservation 
of  the  constituent  elements  from  which^  they  are  formed. 
This  view  is  aptly  presented  •••  by  Turley,  J.:  "Testimony 
of  this  character  is  only  admitted  from  necessity,  and  an 
abuse  of  it  is  guarded  against  by  the  law  with  most  minute 
particularity.  There  is  no  one  principle  better  established 
than  that  such  declarations  shall  not  be  received,  unless  the 
proof  clearly  shows  that  the  deceased  was  in  extreinia  (per- 
haps  the  words  in  ariiculo  mortU  which  are  used  by  some  of 
the  authorities  to  express  this  condition,  are  more  acciirHte), 
and  that  he  or  she,  at  the  time  of  making  them,  was  fully 
conscious  of  that  fact,  not  as  a  thing  of  surmise  and  conjec- 
ture or  apprehension,  but  as  a  fixed  and  inevitable  fact": 
Smith  V.  StatSy  9  Humph.  9. 

The  principle,  as  stated  by  Lord  Chief  Baron  Eyre,  on 
wl\ich  this  species  of  evidence  is  admitted,  is  "  that  they  are 
declarations  made  in  extremity,  when  the  party  is  at  the 
point  of  death,  and  when  every  hope  of  this  world  is  gone; 
when  ewery  motive  to  falsehood  is  silenced,  and  the  mind  is 
induced  by  the  most  powerful  considerations  to  speak  the 
truth;  a  situation  so  solemn,  and  so  awful,  is  considered  by 
the  law  as  creating  an  obligation  equal  to  thnt  which  is  im- 
posed by  a  positive  oath  administered  in  a  court  of  justice": 
Woodco€l^8  ca$ef  1  Leach,  603. 

Touching  the  same  subject,  Byles,  J.,  said:  ^' Dying  decla- 
rations ought  to  be  admitted  with  scrupulous,  and,  I  had 
almost  said,  with  superstitious,  care.  They  have  not  neces- 
sarily the  sanction  of  an.oath;  they  are  made  in  the  absence 
^f  the  prisoner;  the  person  making  them  is  not  subject  to 
cross-examination,  and  is  in  no  peril  of  prosecution  for  per- 
jury. There  is  also  great  danger  of  omissions,  and  of  unin- 
tentional misrepresentations,  both  by  the  declarant  and  the 
witness,  as  this  case  shows.  In  order  to  make  a  dying  decla- 
ration admissible,  there  must  be  an  expectation  of  impencling 
And  almost  immediate  death,  from  the  causes  then  operating. 
1'he  authorities  show  that  there  must  be  no  ^^^  hope  what* 
ever'':  Regina  v.  Jenkin$,  L.  R.  ICC.  191. 

The  case  at  bar  does  not  meet  the  requirements  of  the  rule 
inentioned.  Two  men  get  down  in  the  public  road  and  engage 
in  a  fight;  after  scufBing  awhile  one  falls,  or  is  knocked,  to 
the  ground,  the  other  one  gets  on  top  of  him,  and  the  under 
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one,  on  the  representation  that  he  has  swallowed  a  chew  of 
tobacco,  is  allowed  to  get  up.    Getting  on  his  feet»  he  walks 
a  quarter  of  a  mile,  gets  up  behind  his  companion  and  rides 
home,  and  on  the  way  there  laughingly  says  he  was  not  hurt. 
Af  er  he  reaches  home,  howeyer,  he  grows  sick  and  vomits  up 
the  chew  of  tobacco,  and  then,  while  vomiting,  tells  his  wife 
and  daughter  he  is  going  to  die,  etc.,  etc.    The  nauseating 
effects  of  tobacco  when  swallowed  need  no  comments;  it  is 
matter  of  common   knowledge,  and,   therefore,  of  judicial 
notice*    Besides,  the  witness,  Mrs.  Keene,  was  not  allowed  to 
tell  her  story  in  her  own  way;  she  was  continually  having 
leading  suggestions  and  questions  offered  to  her  by  the  offi- 
ciousness  of  the  prosecuting  officer.  At  the  time  deceased  made 
these  declarations  he  was  without  a  physician;  had  no  exter- 
nal indications  of  injury,  and  no  one  had  apprised  him  that 
he  was  in  danger.     He  may  have  been  '*  conscious,"  and, 
though  conscious,  still  may  have  been  entirely  without  any 
absolute  conviction  and  fixed  belief  of  '*  almost  immediate 
dissolution."    As  Judge  Wagner  appropriately  observes  in 
State  V.  Simorif  60  Mo.  loe,  cit,  375:  *'Any  person  who  has  been 
accustomed  to  attend  on  those  who  are  injured,  or  are  very 
ill,  knows  how  common  it  is  for  them  to  say  that  they  will 
never  recover,  or  that  they  will  die,  when  there  is  no  good 
or  sufficient  reason  for  the  apprehension,  and  they  are  not 
conscious  themselves  that  they  are  in  any  real  danger.     Such 
expressions  are  often  the  result  of  impatiencOi  restlessness,  or 
great  suffering.     But,  at  the  '^^^  same  time,  let  the  attending 
physician  inform  them  that  there  is  no  hope  and  that  tbey 
must  die,  and  they  will  be  perfectly,  startled." 

8.  There  are  other  objections  to  the  admission  of  the  dec- 
larations; 1.  They  are  clearly  fragmentary:  Wharton  on 
Criminal  Evidence,  sec.  299;  Wharton  on  Homicide,  sec.  770; 
2.  And  though  the  substance  of  dying  declarations  are  admis- 
sible, yet  this  is  not  so  where  such  declarations  are  incom- 
plete. Here  the  witnesses  do  not  pretend  to  give  either  the 
words  or  the  substance  of  what  deceased  said,  or  all  that  be 
said ;  8.  Nor  does  it  appear  that  the  declarant  stated,  as  part 
of  his  alleged  dying  declarations,  who  it  was  that  struck  bim 
the  blow  and  knocked  him  down.  Mrs.  Keene  says  he  made 
such  a  statement  when  he  first  came  into  the  house,  but  she 
does  not  state  that  this  information  was  repeated  when  the 
alleged  dying  declarations  came  to  be  made. 
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4.  The  propriety  of  the  admismon  of  dying  declarations  is 
a  preliminary  question  for  the  deterniination  of  the  court 
before  they  are  allowed  to  go  to  the  jury:  Wharton  on  Grim* 
inal  Evidence,  9th  ed.,  sec.  297;  State  ▼.  Simon,  50  Mo.  370. 
In  the  present  case  this  course  was  not  pursued,  but  the  testi« 
inony  was  allowed  to  go  directly  to  the  jury  without  any 
preliminary  determination  by  the  court.  But,  even  if  the 
evidence  to  establish  such  declarations  is  admitted  in  the 
usual  way,  stiil,  if  improperly  permitted  to  go  to  the  jury, 
this  is  an  error  which  can  be  corrected  on  appeal:  State  v. 
Simoriy  50  Mo.  370;  Wharton  on  Criminal  Evidence,  sec.  299. 

5.  As  already  seen,  there  was  other  evidence  tending  to 
establish  defendant's  guilt  beside  the  erroneously  admitted 
declarations;  but  it  eannot  be  determined  how  much  influ* 
ence  the  latter  had,  either  on  the  verdict  or  on  the  amount  of 
the  punishment  assessed:  State  v.  MeCanon^  51  Mo.  160. 

^^^  For  the  errors  aforesaid,  the  judgment  should  be  re- 
versed, and  the  cause  remanded. 

BuBOESS,  J.,  concurred. 

Gantt,  p.  J.,  in  a  separate  opinion  as  to  paragraph  2. 

SEPARATE   OPINION. 

Gantt,  p.  J.  I  concur  in  reversing  and  remanding  the 
cause,  and  recognize  the  law  as  stated  by  my  learned  associ- 
ate;  but  my  concurrence  in  the  reversal  is  based  upon  the 
fact  that  it  does  not  sufficiently  appear  that  the  deceased  bad 
expressed  his  belief  that  he  was  bound  to  die,  before  he  stated 
that  defendant  had  inflicted  the  blow  that  caused  his  death, 
n  the  conversation  with  his  family  in  regard  to  his  conscious- 
ness of  approaching  death  did  in  fact  precede  the  statement 
as  to  defendant  striking  and  biting  him,  then  I  hold  it  was 
competent.  I  cannot  bring  myself  to  regard  it  as  the  state- 
ment of  one  merely  suffering  from  nausea  caused  by  swallow- 
ing tobacco.  I  do  not  think  that  many  men  would  be  moved 
to  bid  adieu  to  their  loved  ones  forever  merely  from  having 
in.'idvertently  swallowed  tobacco  juice. 

That  deceased's  apprehensions  that  his  death  was  immi- 
nent were  well  founded  appears  from  the  fact  that  in  two 
hours  he  passed  into  a  state  of  coma,  from  which  be  never 
fully  emerged. 

The  evidence  ought  to  be  fairly  obtained,  but  the  fact  that 
a  (lying  declaration  is  made  in  response  to  questions  does  not 
^nder  it  inadmissible. 
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court  below  were  in  favor  of  the  respondents.  The  appellant 
filed  his  motion  for  a  new  trial,  which  was  overruled,  and 
from  the  order  of  the  court,  overruling  his  motion  for  a  new 
trial,  this  appeal  is  taken. 

The  facts  of  the  case  are  subetantiallj  as  follows:  ''The 
deceased,  Rebecca  Githens,  was  the  mother  of  the  respond- 
ents.    On  the  second  day  of  January,  1888,  the  deceased, 
who  was  then  seised  in  fee  of  the  premises  in  dispute,  exe- 
cuted a  deed  to  the  demanded  premises  to  the  respondents. 
On  the  same  day  the  respondents  executed  a  lease  to  the  same 
premises  to  the  deceased  for  the  term  of  her  natural  life,  and 
delivered  the  same  to  the  deceased.    The  proof  is  not  positive 
that  the  deed  was  actually  then  delivered  by  the  grantor  to 
the  grantees;  that  is,  by  manual  delivery.     Some  months 
after  the  execution  of  **  the  said  deed  and  lease,  the  de- 
ceased, in  company  with  Mrs.  Plaharty,  one  of  the  grantees, 
took  both  of  said  instruments  to  the  Gallatin  Valley  Bank, 
and  delivered  them  to  the  assistant  cashier.    This  inscription 
was  written  on  the  outside  of  said  paper:  *'To  deliver  to  Mrs. 
Githens,  and,  in  case  of  her  death,  to  Mrs.  Flaharty."    Mrs. 
Githens  died  some  months  after  the  delivery  of  these  papers 
to  the  bank,  without  even  calling  for  them,  and  without  even 
attempting  or  expressing  any  desire  to  regain  the  possession 
of  them.     After  the  death  of  Mrs.  Githens  the  papers  were 
delivered  to  Mrs.  Flaharty.     While  these  papers  were  in  the 
bank,  Mrs.  Githens  spoke  of  them  to  witnesses,  saying  tbe 
^  girls*  deed ''  (meaning  the  respondents)  was  in  the  bank. 
The  evidence  also  shows  that  the  deceased  occupied  the  de- 
manded premises  under  said  lease  from  its  execution  mtil 
her  death.     After  the  death  of  Mrs.  Githens  the  respondents 
took  possession  o^  the  demanded  premises,  and  have  exer 
cised  control  thereof  ever  since.    The  deceased,  in  her  life- 
time, while  said  papers  were  in  the  bank,  spoke  of  both  the 
deed  and  lease  being  in  the  bank,  and  of  the  deed  as  belong- 
ing to  the  respondents.     Upon  this  showing  of  facts  appellant 
contends  there  was  no  delivery  of  said  deed;  that  the  deceased 
never  lost  control  over  it  during  her  lifetime,  and  thattba 
delivery  thereof  was  void.     Counsel  for  the  appellant  concedes 
that  if  the  deed  was  delivered  he  has  no  case.     Respondents, 
of  course,  claim  that  the  deed  was  delivered.     What,  then,  is 
a  delivery?    And  how  can  the  delivery  be  shown? 

In  5  American  and  English  Encyclopedia  of  Law,  page 
447,  we  find  this  doctrine  asserted:  '*The  intention  always 
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controls  the  determination  of  what  constitutes  a  sufficient 
delivery;  and  it  may  be  manifested  by  acts  or  by  words,  or 
by  bothy  in  the  most  informal  manner.  But  either  acts  or 
words  manifesting  the  intention  must  be  present^  in  order 
to  constitute  a  good  delivery.  But  the  deed  need  not  b» 
actually  delivered,  if  the  grantor  intends  the  execution  to 
have  the  effect  of  a  delivery,  and  the  parties  act  upon  this 
presumption.  Delivery  will  be  presumed  from  the  fact  that 
the  deed  was  executed  before  the  witnesses,  and  declared  to 
be  delivered  in  their  presence*':  And  see  cases  cited  in  notes. 
In  Washburn  on  Real  Property  (vol.  B,  6th  ed.,  p.  305,  par. 
'**  28)  the  author  says:  '^Thus,  a  deed  may  be  delivered  to 
the  grantee  himself,  or  it  may  be  delivered  to  a  stranger 
unknown  to  the  person  for  whose  benefit  it  is  made,  if  so 
intended  by  the  maker;  and  this  may  be  an  effectual  delivery 
the  moment  it  is  assented  to  by  the  grantee,  even  though  the 
grantor  may  in  the  mean  time  have  deceased":  See  author!* 
ties  cited  in  note. 

In  Devlin  on  Deeds  (vol.  1,  sec.  262)  the  author  holds  the 
doctrine  of  delivery  of  a  deed  to  be  one  of  intention:  ^*As  no 
particular  form  of  delivery  is  required,  the  question  whether 
there  was  a  delivery  of  a  deed  or  not,  so  as  to  pass  title,  must 
in  a  great  measure,  where  it  is  not  clear  that  an  actual  deliv* 
ery  has  been  effected,  depend  upon  the  peculiar  circum- 
stances of  each  particular  case.  The  question  of  delivery  is 
one  of  intention,  and  the  rule  is  that  a  delivery  is  complete 
when  there  is  an  intention  manifested  on  the  part  of  the 
grantor  to  make  the  instrument  his  deed.  'The  doctrine 
seems  to  be  settled  beyond  a  reasonable  doubt,'  remarks 
Justice  Atwater,  'that  where  a  party  executes  and  acknowl- 
edges a  deed,  and  afterwards,  either  by  acts  or  words,  ex* 
presses  his  will  that  the  same  is  for  the  use  of  the  grantee, 
especially  where  the  assent  of  the  grantee  appears  to  the 
transaction,  it  shall  be  sufficient  to  convey  the  estate,  though 

the  deed  remains  in  the  hands  of  the   grantor The 

main  thing  which  the  law  looks  at  is  whether  the  grantor 
indicates  his  will  that  the  instrument  should  pass  into  the 
possession  of  the  grantee;  and,  if  that  will  is  manifest,  then 
the  conveyance  inures  as  a  valid  grant,  although,  as  above 
stated,  the  deed  never  comes  into  the  hands  of  the  grantee.' 
A  deed  does  not  become  operative  until  it  is  delivered  with 
the  intent  that  it  shall  become  effective  as  a  conveyance. 
Whether  such  intent  actually  existed  is  a  question  of  fact  to 
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be  determined  by  the  circamstances  of  the  case,  and  cannot, 
in  the  majority  of  instances,  be  declared  as  a  matter  of  lav. 
A  deed  was  held  complete  and  valid  where  it  had  been  pre* 
p«ared  for  execution,  read,  signed,  and  acknowledged  before  a 
proper  officer,  notwithstanding  the  testimony  of  the  witnesses 
present  at  its  execution  that  there  was  no  formal  deliver}', 
and  the  fact  that  the  deed,  after  the  grantor's  death,  was 
found  among  his  private  papers  in  his  desk." 

In  Doe  dem.  Gamons  v.  Knight^  5  Barn.  A  C.  671;  11  *•' 
Eng.  Com.  L.  632,  Bayley,  J.,  holds  that  "where  a  party  to 
an  instrument  seals  it,  and  declares,  in  the  presence  of  a 
witness,  that  he  delivers  it  as  his  deed,  but  keeps  it  in  his 
own  possession,  and  there  is  nothing  to  qualify  that,  or  to 
show  that  the  executing  party  did  not  intend  it  to  operate 
immediately,  except  the  keeping  of  the  deed  in  his  basis,  it 
is  a  valid  and  effectual  deed;  and  delivery  to  the  party  who 
is  to  take  by  the  deed,  or  to  any  person  for  his  use,  is  not 
essential";  and  cites  a  great  number  of  cases  in  support  of 
this  doctrine. 

In  Wheelwright  v.  Wheelwright^  2  Mass.  447;  3  Am.  Dec. 
66,  a  case  very  similar  to  the  one  at  bar,  Parsons,  C.  J.» 
delivering  the  opinion  of  the  court,  holds  that  *^a  deed  signed, 
sealed,  delivered,  and  acknowledged,  which  is  committed  to 
a  third  person,  as  the  deed  to  the  grantor,  to  be  delivered 
over  to  the  grantee,  on  a  future  event,  is  the  deed  of  the 
grantor  presently;  and  the  third  person  is  a  trustee  of  it  for 
the  grantee." 

In  Woodward  v.  Camp,  22  Conn.  459,  460,  Waite,  J.,  speak- 
ing of  what  constitutes  a  valid  delivery  of  a  deed,  says:  '*  And, 
in  order  to  constitute  a  valid  delivery,  it  is  not  necessary  that 
it  should  be  delivered  personally  to  the  grantee.  It  will  be 
sufficient  if  delivered  to  some  third  person  for  the  use  of  the 
grantee,  although  the  latter  was  not  present  at  the  time,  had 
no  knowledge  of  the  existence  of  the  deed,  and  never  ga^e 
any  authority  to  the  person  receiving  it  to  act  in  bis  behalf: 
MerrUU  v.  Swift,  18  Conn.  257;  46  Am.  Dec.  815.  And  if  * 
deed  be  delivered  to  a  third  person,  to  be  by  him  kept,  during 
the  life  of  the  grantor,  subject  to  his  order,  and  at  his  death, 
if  not  previously  recalled,  to  be  delivered  over  to  the  grantee, 
and  the  grantor  die  without  having  recalled  the  deed,  socb 
delivery  will  become  effectual,  and  the  title  of  the  grantee 
consummated,  in  the  death  of  the  grantor:  Belden  v.  Carlefr 
4  Day,  66;  4  Am.  Dec.  185.    According  to  these  authoritiee. 
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had  the  deed,  in  the  present  case,  been  delivered  to  some  tl.ird 
person,  to  have  been  kept  during  the  life  of  Mrs.  Camp,  and 
then  delivered  to  the  grantee,  such  delivery,  upon  her  deaths 
would  have  become  perfected,  and  the  title  would  have  vested 
in  him." 

In  Farrar  v.  Bridges,  6  Humph.  411,  42  Am.  Dec.  439,  the 
court  say:  *'  A  formal,  ceremonious  delivery  of  a  deed  is  not 
***  essential  to  its  validity.  If  no  condition  be  annexed,  if 
nothing  remains  to  be  performed  in  order  to  give  effect  to  the 
instill inent,  its  signing,  sealing,  and  attestation  as  a  valid 
instrument  between  the  parties  will  make  it  complete  and 
effectual,  although  the  instrument  may  be  left  in  the  posses- 
eion  of  the  bargainor  or  grantor*' :  See  authorities  cited. 

In  Thatcher  v.  St.  Andrew's  Church,  37  Mich.  269,  speaking 

of  what  constitutes  the  delivery  of  a  deed,  the  court  say:  ''  The 

act  of  delivery  is  not,  necessarily,  a  transfer  of  the  possession 

of  the  instrument  to  the  grantee,  and  an  acceptance  by  him; 

but  it  is  that  act  of  the  grantor,  indicated  either  by  acts  or 

words,  or  both,  which  shows  an  intention  on  his  part  to  per* 

feet  the  transaction,  by  a  surrender  of  the  instrument  to  the 

grantee,  or  to  some  third  person  for  his  use  and  benefit.    The 

whole  object  of  a  delivery  is  to  indicate  an  intent  upon  the 

part  of  the  grantor  to  give  effect  to  the  instrument     The 

deed  may  be  delivered  to  the  grantee,  or  to  a  stranger  un« 

known  to  the  person   for  whose   benefit  it  is  made;   and  it 

has  been  held  that  such  was  a  good  delivery,  when  assented 

to  by  the  grantee  after  the  death  of  the  grantor*' :  See  authori« 

ties  cited. 

In  McLure  v.  Colclough,  17  Ala.  96,  the  court  say,  speaking 
of  what  constitutes  delivery:  *'Then,  although  there  was  no 
delivery  by  the  hand,  there  was  enough  to  constitute  a  good 
delivery  in  law.  This  may  be  accomplished  by  mere  words^ 
or  by  such  words  and  actions  as  indicate  a  clear  intention 
that  the  deed  shall  be  considered  as  executed,  as  when  a  narty 
to  an  instrument  seals  it,  and  declares  in  the  presence  of  a 
witness  that  he  delivers  it  as  his  deed,  but  keeps  it  in  his  own 
possession  and  there  is  nothing  to  qualify  that,  or  to  show 
that  the  executing  party  did  not  intend  it  to  operate  imme* 
<]iately,  except  the  keeping  of  the  deed  in  his  hands,  it  is 
&  valid  and  effectual  deed;  and  actual  delivery  to  the  party 
^ho  is  to  take  by  the  deed,  or  to  any  person  for  his  use,  is  not 
essential " :  Doe  dem.  Gamom  v.  Knight,  6  Barn.  <&  C.  671. 
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In  Belden  ▼.  Carter^  4  Day,  66,  4  Am.  Deo.  185,  a  Connecti- 
cut case,  depending  on  this  statement  of  facts:  *^  Delivery  of 
deed.  When  takes  effect.  A  grantor,  having  signed,  sealed, 
and,  acknowledged  a  deed,  took  it  up,  in  the  absence  of  the 
grantee,  and  said  to  another;  'Take  this  deed  and  keep  it 
If  *®*  I  never  call  for  it,  deliver  it  to  B  after  my  death.  If 
I  call  for  it,  deliver  it  to  me.'  The  party  then  took  the  deed, 
and,  the  grantor  dying  soon  afterwards,  and  never  having 
called  for  it,  it  was  delivered  to  the  grantee."  Unon  these 
facts  the  court  say  and* hold:  *'  The  grantor  delivered  the  deed 
to  Wright  with  a  reservation  of  a  power  to  countermand  it, 
but  this  makes  no  difference;  for  it  was  in  the  nature  of  a 
testamentary  disposition  of  real  estate,  and  was  revocable  by 
the  grantor  during  his  life,  without  an  express  reservation  of 
that  power.  The  case,  then,  stands  upon  the  same  footing  as 
if  there  had  been  no  reservation  of  a  power  to  countermand 
the  deed.  It  was  a  delivery  of  a  writing  as  a  deed  to  the  use 
of  the  grantee,  to  take  effect  at  the  death  of  the  grantor, 
deposited  in  the  hands  of  a  third  person  to  hold  till  that  event 
happened,  and  then  to  deliver  it  to  the  grantee.  The  legal 
operation  of  this  delivery  is  that  it  became  the  deed  of  the 
grantor  presently;  that  Wright  held  it  as  a  trustee  for  the  use 
of  the  grantee;  that  the  title  became  consummate  in  the 
grantee  by  the  death  of  the  grantor;  and  that  the  deed  took 
effect,  by  relation,  from  the  time  of  the  first  delivery.'' 

In  Newlon  v.  Beater^  41  Iowa,  334,  in  a  case  nearly  on  all 
fours  with  the  case  at  bar,  Day,  J.,  delivering  the  opinion  of 
the  court,  on  page  339,  says:  '*  Where  one  who  has  the  mental 
power  to  alter  his  intention,  and  the  physical  power  to  destroy 
a  deed  in  his  possession,  dies  without  doing  either,  there  is,  it 
seems  to  us,  but  little  reason  for  saying  that  his  deed  shall  be 
inoperative,  simply  because,  during  life,  he  might  have  done 
that  which  he  did  not  do.  It  is  much  more  consonant  with 
reason  to  determine  the  effect  of  the  deed  by  the  intention 
existing  up  to  the  time  of  death  than  to  refuse  to  give  it  that 
effect  because  the  intention  might  have  been  changed.  Apply- 
ing this  doctrine  to  the  deed  in  question,  there  can  be  no 
doubt  that  it  should  be  sustained.  The  deceased,  as  he  fre* 
quently  declared,  had  made  all  the  provisions  for  his  other 
children  that  he  intended  to  make.  When,  within  a  very  few 
days  of  his  death,  and  evidently,  as  appears,  contemplating 
approaching  dissolution,  he  says  that  he  has  his  properly  all 
£xed,  and  points  to  the  chest  in  which  the  deed  would  be 


Dec  1892.]  Martiii  v.  Flahartt.  421 

fooncl,  which,  as  he  8nppo«ed,  had  the  effect  to  fix  his  prop- 
erty so  tliat  there  *•*  would  be  no  *  fussing'  about  it  when 
he  was  gone.  He  thus  manifested  an  unequivocal  intention, 
within  a  very  short  time  of  his  death,  to  have  this  deed  oper- 
ate as  a  disposition  of  his  property,  and  any  construction  of 
the  lasr  which  ignores  this  intention,  and  defeats  this  pur* 
po9f*«  prefers  shadow  to  substance":  See  cases  cited. 

Tn    ITathaway  v.  Payjie^  84  N.  Y.  92,  a  case  wlierein  the 
facts  are  ne  nearly  like  the  facts  in  the  case  at  bar  as  usually 
happens,  the  court  hold  that:  "  where  a  deed  is  to  be  delivered 
to  the  grantee  on  the  death  of  the  grantor  the  title,  by  rela- 
tion,- passes  at  the  time  the  deed   was   left  for  delivery.*' 
Potter,  J.,  delivered  the  opinion  in  this  case,  and,  after  viewing 
at  great  lengths  the  facts,  in  stating  the  law  and  citing  the 
authorities,  says:  *'  Looking  to  the  language  of  the  agreement 
itaclf,  Cor  the  purpose  and  intent  of  this  conveyance,  it  left  no 
condition  to  be  performed  before  delivery.    It  required  nothing 
but  the  lapse  of  time,  to  wit,  the  death  of  both  grantors,  when 
H(*rrendeen,  the  agent,  trustee,  or  depositary  of  the  deeii  (by 
whatever  name  he  may  be  called),  by  mutual  direction  of  the 
parties,  not  alone  that  of  the  grantor,  wiio  alone  could  not 
revokea  mutual  agreement,  immediately  todeliver  it,  as  a  good 
and  valid  eonvevance  of  all  the  lands  therein  contained.     If 
we  look  at  the  intent  of  the  parties  to  the  deed,  as  manifested 
by  their  acts,  independent  of  the  language  of  tlieir  agreement 
— the  one  gnuUing,  the  other  accepting,  the  grant  of  this  part 
of  the  same  premises — it  is  equally  apparent  that  the  parties 
intended  the  first  deed  as  a  present  conveyance.     In  Ruggles 
V.  fMWMn^  18  Johns.  285,  7  Am.  Dec.  375,  A  executed  a  deed 
of  lands,  in  consideration  of  natural  love  and  affection,  to  his 
two  sons,  and  delivered  it  to  C,  to  be  delivered  to  his  sons  ia 
case  A  should  die  without  making  a  will;  and,  A  having  died 
without  a  will,  C  delivered  the  deed  to  the  sons.    It  was  held 
that  this  was  a  valid  deed,  and  took  effect  from  the  first  deliv*^ 
ery ;  that  this  was  not  an  escrow.    In  TooUy  v.  DibbU,  2  Plijl^ 
641,  a  father  signed  and  sealed  a  deed  purporting  to  convey 
to  his  son  a  farm,  placing  the  deed  in  the  hands  of  B,  with 
.  instructions  to  deliver  it  after  the  father's  death,  but  not 
before,  unless  both  parties  called  for  it;  and  after  the  father 
died  B  delivered  the  deed  accordingly.     It  was  held  that  the 
title  of  tlie  son  took  effect,  by  relation,  from  ^®*  the  time  the 
<leed  was  left  with  B^  and  that  the  soa's  quitclaim,  executed 
iniermedlats  the  leaving  tha  dead  with  B,  and  the  father's 
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death,  though  importing  a  mere  conveyance  of  the  son's  *  right 
in  expectancy'  in  the  land,  would  pass  his  title.    The  cases 
of  QoodeU  ▼.  Pierce^  2  Hill,  659,  and  Hunter  ▼.  Hunter^  1 7  Barb. 
25,  are  but  confirmations  of  this  view  of  the  title  taking  effect 
from  the  first  delivery  of  the  deed.     In  the  case  of  Belden  ▼• 
Carter^  reported  in  4  Day,  66,  4  Am.  Dec.  185,  a  deed  was 
delivered  to  a  third  person  to  keep,  and,  if  not  called    for,  to 
deliver  it  after  the  death  of  the  grantor.     It  was  held  that  by 
legal  operation  it  became  the  deed  of  the  grantor  presently, 
and  that  the  depositary  held  it  as  a  trustee  for  the  use  of  the 
grantee,  and  that  the  title  became  consummate  in  the  grantee 
by  the  death  of  the  grantor,  and  the  deed  took  efiect,  by  rela- 
tion, from  the  time  of  the  first  delivery.    In  the  case  of  Wheel- 
v)right  v.  WheelwriglU^  2  Mass.  447, 3  Am.  Dec.  66,  a  distinction 
is  made  which  I  regard  as  sound,  and  which  I  think  has  not 
been  questioned  since,  that  applies  to  this  case.     It  was  held 
that  a  deed,  signed,  sealed,  delivered,  and   acknowledged, 
which  is  committed  to  a  third  person  as  the  deed  of  the 
igrantor,  to  be  delivered  over  to  the  grantee  on  a  future  event, 
AS  the  deed  of  the  grantor  presently,  and  the  third  person  is  a 
trustee  of  it  for  the  grantee.     But  if  it  be  delivered  to  the 
third  person  as  the  writing  or  escrow  of  the  grantor,  to  be 
delivered  on  some  future  event,  it  is  not  the  grantor's  deed 
\intil  the  second  delivery.    That  is,  its  being  a  present  deed 
depends  upon  the  fact  whether  it  was  delivered  as  an  escrow. 
The  cases  can  be  multiplied,  each  varying  from  every  other  by 
motne  nico  shade  of  difierence,  upon  the  question  whether,  in 
the  present  case,  the  deed  was  an  escrow  in  the  hands  of  the 
depositary,  or  whether  the  depositary  was  made  the  trustee 
of  the  grantor.     In  the  former  case  a  second  delivery  is  gen- 
erally required  before  the  title  passes;  in  the  latter  the  title 
passes  at  the  instant  of  delivering  the  deed  to  the  depositary. 
This,  I  think,  is  the  true  distinction.     In  the  case  at  bar  there 
was  no  direction  by  the  grantors  that  the  deed  was  left  as  an 
teaorow,  and  it  presents  no  evidence  of  an  intent  on  the  part 
of  the  grantors  to  make  this  deed  an  escrow.    There  is  no 
condition  mentioned  in  the  agreement,  to  be  performed  before 
delivery,  which  in  law  would  create  it  an  escrow;  ^**  and 
presumptions  arising  from  the  language  of  the  agreement, 
being  taken  most  strongly  against  the  grantor,  forbid  any 
implication  of  its  being  an  escrow.     I  think,  therefore,  that  if 
the  case  depended  upon  this  point,  raised  by  the  plaintiff  on 
the  assumption  that  there  was  no  such  dehvery  of  the  deed 
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of  1839  as  to  pass  the  title  to  the  defendant,  he  must  also  fail. 
There  is  another  reason,  which  exists  both  at  common  law 
and  bv  the  statute  (which  adopted  the  common  law  in  this 
respect)  which  is  controlling — '*that«in  the  construction  of 
every  iiistruntent  creating  or  conveying  any  estate  or  interest 
in  lands,  it  shall  be  the  duty  of  courts  of  justice  to  carry  into 
effect  the  intent  of  the  parties,  so  far  as  such  intent  can  be 
collected  from  the  whole  instrument,  and  is  consistent  with 
the  rules  of  law."    And,  in  the  case  just  cited,  Denio,  C.  J., 
dissents  from  part  of  the  opinion  of  the  court,  but  agrees  with 
the  court  as  to  the  law  concerning  the  delivery  of  deeds  in 
such  cases,  and,  on  page  113of  the  opinion  cited,  says:  ^*They 
do  [referring  to  cases  cited  on  the  question  as  to  what  is  a 
sufficient  delivery  of  a  deed],  however,  I  think,  prove  that  a 
deed   may  be  delivered  to  a  third  person,  as  this  was,  with 
instructions  to  be  finally  delivered  to  the  grantee  after  the 
death  of  the  grantor.     In  such  a  case  the  weight  of  authority 
is,  that  no  title  passes  until  the  final  delivery,  and  that  then 
and  thereafter  the  title  is,  by  relation,  deemed  to  have  vested 
as  of  the  time  of  the  first  delivery  to  the  third  person.     If  it 
were  an  original  question  I  should  suppose  that  such  a  trans- 
action was  of  a  testamentary  character,  and  that  it  would  be 
inoperative  for  want  of  the  attestation  required  by  the  statute 
of  wills.     But  the  cases  establish  the  rule  as  I  have  stated, 
and  they  should  not  now  be  disturbed":  See  authorities  he 
cites  on  this  point. 

Authorities  might  be  cited  to  any  extent  in  support  of  the 
doctrine  that  a  manual  delivery  of  a  deed  is  not  an  absolutely 
essential  requisite  to  its  validity;  that  "the  question  of  deliv- 
ery is  one  of  intention,  and  the  rule  is  that  a  delivery  is  com- 
plete when  there  is  an  intention  manifested  on  the  part  of  the 
grantor  to  make  the  instrument  his  deed."     In  this  case  the 
grantor  having  executed  the  deed  to  the  grantees,  and  having 
received  back  from  them  at  the  eame  time  a  lease  for  the  term 
of  her  natural  life,  for  the  same  premises,  and  she  haying 
accepted  said  ^^^  lease,  depositing  it,  with  the  deed  to  the 
demanded  premises,  with  the  depositary,  with  instructions 
to  deliver  the  deed  to  the  grantees  in  event  of  her  death,  and 
having   never  recalled   the   deed,  or  made  any  attempt  or 
expressed  any  desire  to  regain   control  thereof,  but  in  the 
mean    time  spoke  of  the  deed   as   being   the   deed   of   the 
grantees,  in  the  hands  of  the  depositary,  and  occupied  tiie 
premises  as  the  teiiaut  of  respondentia   and  in  all  respects 
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having  treated  the  deed  as  belonging  to  the  grantees,  and 
both  parties  having  acted  concurrently  upon  the  theory  that 
the  deed  was  complete,  as  well  as  the  delivery  thereof,  the 
opinion  seems  irresistible  that  the  facts  show  a  valid  delivery 
of  the  deed  in  this  case.     Many  of  the  authorities  cited  in 
this  opinion  have  been  so  cited,  not  that  we  deemed  it  neces- 
sary to  a  determination  of  the  case  at  bar,  but  niore    for  the 
purpose  of  showing   the  trend  of  the  authorities,   and  the 
extent  to  which  they  go  in  support  of  the  doctrine  diBCUBsed 
in  this  case.     Some  of  these  authorities  go  furtlier  than  per- 
haps this  court  would  go  under  like  circumstances;  but  they 
all  support  the  position  we  take — that  in    the  case  at    bar 
there  was  a  valid  delivery  of  the  deed.     The  acts,  words,  and 
conduct  of  the  parties — especially  the  giving  of  the  lease  to 
the  demanded  premises  by  the  grantees  of  the  deed   to  the 
grantor  contemporaneously  with  the  execution  of  the  deed» 
and  her  occupying  the  premises  under  said  lease  until  lier 
death — establinh  beyond  controversy  that  the  partiefl  consid- 
ered the  deed  complete,  as  well  as  the  delivery  thereof.      This 
opinion  is   not   to    be  interpreted    as  establishing  any  new 
rule  in  relation  to  the  testamentary  disposition  of  property, 
or  ad  expressing  any  opinion  as  to  the  rights  of  creditors  in 
case0  resting  upoi\  like  facts  and  circumstances.     We  simply 
decide  tiiat  in  this  case  there  was  a  delivery  of  the  deed^ 
and  complete  consummation  thereofi  before  the  death  of  the 
grantor. 
Judgment  of  the  lower  court  is  affirmed. 

Habwuoo,  J.,  and  Db  Witt,  J.,  concur. 


DntDs^DvLiVRRT  OF,  Whbm  SomciSNT.— a  deed  aignad,  t^ad,  so- 
knowledged,  and  delivered  to  the  cnatody  of  a  third  peraoa  aa  the  deed  of 
the  grantor,  to  be  delivered  over  to  the  grantee  ou  aonie  future  event,  takee 
effect  preneiitly  aa  the  deed  of  the  grantor:  Wkeeiwrig/U  v.  Wketiwrigkl^  2 
Maae.  447;  3  Am.  Deo.  66,  and  note;  Btlden  t.  Cm-Ur^  4  Day,  66;  4  Am. 
Dec.  185,  and  note;  ffaich  v.  Haleh^  9  Maaa.  807;  6  Am.  Deo.  67;  Huggin^. 
Zfttoton,  13  Johns.  285;  7  Am.  Deo.  376;  F&»ler  t.  ManJi/fM,  3  Met.  412; 
37  Am.  Dec  164,  and  note;  Fcawy  ▼.  TiUon,  18  N.  H.  161;  46  Am.  Dec 
865.  and  note;  Vrteland  v.  Vrtetami,  48  N.  J.  Eq.  66;  WhiU  r.  Pollock,  117 
Mo.  467;  38  Am.  St  Rep.  671;  Snealken  v.  Sneathen,  104  Ma  201;  24  Am. 
St.  Re|>.  826,  and  note.  See,  also,  the  extended  notes  to  ^am  ▼.  Smithy  58 
Am  Rep.  291,  and  /onei  v.  Jonea^  16  Am.  Dec  39. 

DaaDB*-DRUVUtT — iNTSimoir. — li  a  grantor  intends  when  oreontin^  a 
deed,  to  be  nnderstood  aa  delivering  it,  that  will  be  auffioient  aa  a  doUveiy. 
Ba^  V.  Boylan,  141  III.  400;  33  Am.  St.  Rep.  326,  and  note.  The  delivery 
d  a  deed  iiioludea  not  only  an  aet  by  whioh  tha  grantor  parti  with  the  poe- 


March,  18U3.]  Choatb  v.  Spsncbr.  425 


ion  of  it»  bat  alio  a  eooearring  Intoni  on  th«  part  of  tho  fprantor  that  it 
shall  vMt  tha  titia  in  the  graatoa:  Porter  ▼.  Woodhotm^  69  Uoiiu.  668;  21 
Am.  8t.  Bap.  131;  Weberr.  Chritten,  121 IIL  91;  2  Am.  St.  Rep.  68,  aod  noUs 
Sea  tha  aztandad  notat  to  Bpart  ▼.  Spenetr,  40  Am.  Rap.  217;  FaU  ▼.  8miU^ 
68  Am.  Bap.  29(\  and  tha  aota  to  ITattir  v.  Waiker,  89  Am.  Daa.  447. 


Choatb  v.  Spbkubb. 

pi  MOMTAVA.  137.] 

(kmwtB    8«AT4i  —A  Wmt  Imoib  wmtm  a  Coost  Hatuw  a  SbaIi  la  void 
itnlaaa  attattad  tharaby. 

A  JUDOKBITT  BASEJy  UPOM  A  SUMMOIIS  2fOT  ATmrniD  BT  THB  8baL  of  tha 

ooart  ia  Toid,  and  a  daad  partnant  to  a  lala  nndar  azeootion  iMuad  upon 
tnch  jndgmant  wiU  ba  oaaoaUd  in  aq«ity  aa  a  aloud  npoa  aomplainaat's 

titlau 

Thompson  and  Maddox^  for  tbe  appellant. 

F.  N.  and  8.  H.  Mclntire^  for  the  respondenta. 

^*^  PBXBmtTOH,  C.  J.  This  ia  a  suit  to  quiet  title  to  certain 
mining  property  situated  in  Meagher  coanty,  and  described 
in  the  complaint  The  appellant,  who  was  plaintiff  belowf 
alleges  in  his  complaint  that  on  the  sixteenth  day  of  July, 
1888y  he  was,  and  is  now,  seised  and  possessed  of  an  estate  of 
inheritance  in  and  to  the  mining  claim  described  therein; 
that  the  respondents,  ^*^  who  were  defendants  below,  are 
tenants  in  common  with  him  in  and  to  said  property,  but 
dispute  appellant's  title  to  the  same;  that  on  the  seventeenth 
day  of  July,  1888,  the  appellant  was  indebted  to  one  Jere 
SoUiran  in  the  sum  of  two  hundred  a^d  eight  dollara  and 
thirty-two  cents;  that  on  said  last-mentioned  day  the  said 
Sunivan  commenced  suit  against  him  to  recover  judgment 
for  such  indebtedness  in  the  district  court  of  the  then  fourth 
judicial  district  of  the  territory  of  Montana,  in  and  for  Choteau 
eoanty,  and  that  on  said  last*meutioned  day  the  said  Sullivan 
procured  to  be  issued,  vnder  the  hand  of  the  clerk  of  said 
court,  a  certain  paper,  purporting  to  require-  this  appellant  to 
appear  and  answer  said  complaint;  that  said  paper  or  pre* 
tended  summons  did  not  contain  or  bear  in  any  place  or  part 
thereof  the  seal  of  sand  district  court,  but,  on  the  contrary, 
bore  the  impression  of  the  seal  of  the  probate  court  of  said 
Choteau  county;  that  on  the  twenty-first  day  of  July,  18*88, 
there  was  served  upon  the  appellant  a  copy  of  said  pretended 
aummons  in  Mengher  county,  in  the  territory  of  Montana, 
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without  the  seal  of  said  district  court;  that  no  sumroons 
issued  out  of  said  district  court,  and  authenticated  by  the 
seal  of  said  court,  was  ever  served  on  the  appellant;  th.it 
appellant  never  appeared  in  said  court  at  any  time  to  answer 
said  complaint;  that  said  pretended  summons,  so  served  upon 
the  appellant,  was  returned  and  filed  with  the  clerk  of  said 
court  on  the  twenty-fifth  day  of  July,  1888;  that  thereafter, 
on  the  fifth  day  of  November,  1888,  the  default  of  the  appel- 
lant was  entered  in  said  court,  and  final  judgment  entered  in 
said  court  against  the  appellant  in  said  cause;  that  said  pre- 
tended summons  was  the  only  means  by  which  said  court 
ever  attempted  to  acquire  jurisdiction  of  said  appellant,  and, 
as  such,  was  the  only  basis  for  the  judgment  entered  in  said 
court  against  appellant  in  said  cause;  that  on  the  fourth  day 
of  June,  1889,  an  execution  issued  out  of  the  district  court 
upon   said   pretended  judgment,  directed  to  the  sheriff  of 
Meagher  county,  who  levied  the  same  on  the  property  of  the 
appellant  (described  in  the  complaint  herein),  and  on  the 
fifth  day  of  July,  1889,  said  sheriff  sold  said  property  to  sat* 
isfy  said  pretended  execution;  that  Timothy  B.  Collins  ei  oL 
purchased  said  property  at  said  pretended  sale;  that  there- 
after said  Collins  and  others  transferred  their  certificate  of 
purchase  of  said  property  to  the  respondents,  and  that  ^**  on 
the  thirteenth  day  of  January,  1890,  the  said  sheriff  executed 
and  delivered  a  sheriff's  deed  to  said  property  to  the  respond- 
ents, which  deed  was  duly  recorded  in  the  oflice  of  the  recorder 
of  said  county  of  Meagher;  that  said  property  was  sold  for 
the  sum  of  seven  hundred  and  twenty*two  dollars  and  eighty- 
six  cents,  but  was  of  a  much  greater  value,  to  wit,  of  the  value 
of  thirty  thousand  dollars;  that  said  respondents,  at  the  time 
of  receiving  the  certificate  of  purchase  and  the  deed  to  said 
property,  were  well  acquainted  with  the  defects  and  infirmities 
of  the  said  pretended  summons  and  judgment  issued  and 
rendered  in  said  district  court  upon  and  against  the  appei* 
lant,  and  purchased  the  same  with  full  knowledge  of  all  the 
defects  in  relation  thereto;  that  said  respondents  claim  title 
in  fee  to  the  mining  ground  mentioned  in  the  complaint,  under 
and  by  virtue  of  said  certificate  of  purchase  and  sheriff's  deed 
thereto;  and  that  said  deed  is  a  cloud  upon  the  title  of  appel- 
lant, to  the  injury  and  damage  of  appellant  in  the  free  use 
and  employment  thereof.     Appellant  asks  that  said  deed  be 
declared  void,  and  that  it  be  canceled.     To  this  complaint 
the  respondents  filed  a  general  demur«^r,  whioh  was  sustained 
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by  the  court,  and  judgment  was  rendered  for  the  respondenta 
for  costs.  From  this  judgment  the  appellant  proaecuteB  this 
appeal. 

The  appellant  iuBists  that  the  summons  issued  out  of  the 
district  court  of  the  fourth  judicial  district  of  the  territory  of 
Montana,  in  and  for  Choteau  county,  on  the  seventeenth  day 
of  June,  1888,  in  the  suit  of  Jere  Sullivan  against  this  appel- 
lant, was  absolutely  void,  because  it  was  not  authenticated 
by  the  seal  of  said  court.     If  this  contention  is  correct,  the 
district  court  never  acquired  jiiriBdiction  of  this  appellant, 
who  was  defendant  in  that  suit,  by  the  issuance  and  service 
of  such  summons;  and  any  judgment  said  court  may  have 
entered  in  said  cause,  as  well  as  the  execution  issued  for  the 
enforcement  of  such  judgment,  and  all  other  proceedings 
thereunder,  including  the  levy  thereof  on  the  property  of 
appellant,  and  the  sale  and  execution  and  delivery  of  the 
sheriff's  deed  complained  of,  would  necessarily  be  null  and 
void.     The  complaint  states  that  the  said  summons  bore  the 
impress  of  the  seal  of  the  probate  court  of  Choteau  county, 
instead  of  the  seal  of  the  district  court,  at  the  time  of  its 
issuance  and  service.     For  the  purposes  ^**  of  this  cause  we 
shall  treat  the  summons  as  having  been  issued  without  a  seal. 
At  common  law,  a  writ  issuing  from  a  court  having  a  seal, 
in  order  to  be  considered  authentic  or  of  any  value,  must  be 
attested  by  the  seal  of  the  court  from  which  it  is  issued.    The 
laws  of  this  state  provide  that  the  district  courts  shall  have  a 
seal  (Code  Civ.  Proc.,  sec.  627),  and  that  the  clerk  of  the 
<^urt  shall  keep  the  seal  (Code  Civ.  Proc,  sec.  528).     And 
section  68  of  the  Code  of  Civil  Procedure  requires  that  the 
summons  must  be  issued  under  the  seal  of  the  court    So 
that,  under  our  statutes,  there  is  no  departure  from  the  com- 
mon-law rule  requiring  such  writs  to  be  authenticated  by  the 
Mai  of  the  court  from  which  they  issue.     The  appellant  has 
cited  a  number  of  authorities  holding  the  common-law  doc- 
trine that  such  writs  must  be  authenticated  by  the  seal  of  the 
court  from  which  they  are  issued  in  order  to  give  them 
validity,  and  without  which  they  would  be  void.    The  prin- 
cipal case  relied  upon  by  appellant  in  support  of  his  conten- 
tion that  the  summons  under  discussion  was  void  for  want  of 
the  seal  of  the  court  is  Imuranee  Co.  v.  HaUoek,  6  Wall.  556. 
This  case  went  to  the  supreme  court  of  the  United  States,  from 
Indiana,  and  involved  the  validity  of  a  deed  executed  and 
delivered  by  a  sheriff  to  real  estate,  under  an  order  of  sale, 
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tinder  a  statute  of  that  state.    The  ptatute  required  the  order 
of  sale  to  be  issued  under  the  seal  of  the  court.    Tbo  seal 
was  omitted  from  the  order  of  sale.     In  delivering  the  opin- 
ion of  the  court  Mr.  Justice  Miller  says:  *'If  the  paper  here 
called  an  'order  of  sale'  is  to  be  treated  as  a  writ  of  execu- 
tion or  fieri  fariaB  issued  to  the  sheriff,  or  as  a  process  of  any 
kind  issued  from  the  court,  which  the  law  required  to  be 
issued  under  the  seal  of  the  court,  there  can  be  no  question 
that  it  was  roid,  and  conferred  no  authority  upon  the  officer 
to  sell  the  land.    The  authorities  are  uniform  that  all  pro- 
cess issuing  from  a  court  which  by  law  authenticates  such 
process  with  its  seal  is  void  if  issued  without  a  seal.    Counsel 
for  plaintiffs  in  error  have  not  cited  a  single  case  to  the  con* 
trary,  nor  have  our  own  researches  discovered  one.    We  have 
decided  in  this  court  that  a  writ  of  error  is  void  for  want  of  a 
seal,  though  the  clerk  had  returned  the  transcript  in  obedi* 
ence  to  the  writ.     We  have  held  that  a  bill  of  exceptions 
must  be  under  the  seal  *•*  of  the  judge.'*    This  was  a  col- 
lateral attack  made  upon  the  deed  executed  by  the  sheriff, 
under  the  order  of  sale  from  which  the  seal  had  been  omitted. 
Counsel  for  the  respondents  contend  that  the  case  just  cited 
is  not  controlling,  and  claim  that  the  Indiana  courts  have 
declined  to  follow  the  rule  therein  asserted,  and  cite  a  num- 
ber of  Indiana  cases  in  support  of  their  position.     From  an 
examination  of  the  Indiana  cases  cited  by  respondents,  we 
are  of  opinion  that  the  departure  from  the  rule  asserted  ia 
Insurance  Co.  v.  Hallock^  6  Wall.  556,  has  been  occasioned  by 
the  legislation  in  Indiana  since  the  decision  in  6  Wall.  556. 
In  support  of  this  view,  we  quote  from  State  v.  DavU^  73  Ind. 
360,  tins  case  being  cited  by  respondents.     In  this  case  the 
court  say:  **It  is  undoubtedly  true,  as  appellees  insist,  that 
at  common  law  a  writ  issuing  from  a  court  niust,  in  order  to 
be  entitled  to  be  considered   as   regular  and  authentic,  be 
attested  by  the  seal  of  the  court  from  which  it  issued:   Will' 
iaviM  V.  Vanmeter,  19  111.  293;  State  V.  Flemming.  66  Me.  l42; 
22  Am.  Rep.  552;  Wheaton  v.  Thompson,  20  Minn.  196;  Reeder 
V.  Murray y  3  Ark.  450.'   The  case  of  Ineurance  Co,  v.  Flalloek^ 
6  Wall.  556,  docs  decide  that  an  order  of  sale  issued  by  ft 
court  of  this  state  was  void  because  not  attested  by  the  seal 
of  the  court.     It  has  also  been  held  by  this  court  that,  where 
there  is  no  statute  to  the  contrary,  a  writ  or  record  must  be 
attested  by  the  seal  of  the  court  from  which  it  comes:  Jona 
T.  FroBtf  42  Ind.  643;  HinUm  ▼.  Broum^  1  Blackfl  429;  San- 
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ford  T.  Sinton^  84  Irid.  689.    The  older  cases  did  hold  that  a 

writ  lacking  the  seal  of  the  court  was  absolutely  void;  but 

there  is  much  conflict  upon  this  point  among  the  modern 

cases,  many  of  them  holding  that  such  a  writ  is  not  void,  but 

merely  voidable.     Our  court  long  since  held  that  such  a  writ 

was  not  void.     It  is  true,  as  argued  by  appellees,  that  a  sum* 

mens  so  clearly  defective  as  to  be  insufficient  to  confer  juris* 

diction  cannot,  after  judgment,  be  so  amended  as  to  give 

jurisdiction.     If  a  summons  without  a  seal  be  conceded  to  be 

void,  then   there  can  be  no  amendment,  for  it  is  axiomatic 

that  a  void  thing  cannot  be  amended.    The  liberal  provisions 

of  our  statute  respecting  the  summons  would  take  such  writs 

from  under  the  old  common-law  rule,  even  if  it  were  conce<]ed 

that  it  is  the  rule  which  must  be  adopted  respecting  other 

writs.     The   provisions  of  the  code  upon   this  subject  are 

'*^  contained  in  article  4«  and  the  provision  which  directly 

bears  upon  this  point  is  found  in  section  87,  and  is  as  follows: 

*  No  summons  or  the  service  shall  be  set  aside  or  be  adjudged 

insufficient  where  there  is  sufficient  substance  about  either  to 

inform  the  party  on  whom  it  may  be  served  that  there  is  an 

a&tion  instituted  against  him  in  court* "     It  must  appear  as 

inclusive  that  the  court  in  this  case  would  have  held  the 

summons  void  but  for  the  statute  of  Indiana,  quoted  in  their 

Qi^^inion.      This  case  seems  to  us  to  be  strong  authority  for 

holding  that,  but  for  the  statute  of  Indiana  in  relation  to  the 

^^sentiala  of  a  summons,  that  court  would  have  held  to  the 

<^trine  contained  in  6  Wall.  556,  to  wit,  that  such  writs, 

without  the  seal  of  the  court  from  which  they  isBued,  are 

void. 

Counsel  for  the  respondents  have  cited  many  authorities  to 
the  effect  that  defective  process  cannot  be  attacked  in  a  col- 
lateral proceeding,  and  to  the  effect  that  defective  process  is 
amendable  in  many  states.  But  this  is  not  a  collaternl  pro- 
ceeding. It  is  a  direct  proceeding  to  have  a  deed  canceled, 
vhich  is  not  void  on  its  face,  but  which  is  alleged  to  be  void 
Itecause  of  its  being  the  result  of  a  judgment  void  for  want  of 
jnrisdiction  of  the  court  rendering  it,  and  which  deed  is  a 
<:ioud  upon  the  title  of  the  party  seeking  relief:  See  3  Pome* 
''•7*8  Equity  Jurisprudence,  sec.  1395,  et  seq. 

The  appellant  further  contends  that,  at  the  time  of  the  issu* 
<^^tce  and  service  of  the  summons  under  discussion,  Montana 
^as  one  of  the  territories  of  the  United  States,  and  for  this 
^vason  the  opinion  of  the  supremo  court  of  the  United  States 
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in  6  Wall.  556  is  decisive  of  the  question  as  to  (he  validitj 
of  said  summons,  and  controlling  upon  this  court  in  the 
determination  of  this  question;  and  relies  upon  the  authority 
and  reasoning  in  Sullivan  r.  City  of  Helena,  10  Mont.  1^ 
We  are  of  opinion  that  this  position  is  unassailable,  our  stai- 
ute  being,  in  effect,  the  same  as  that  of  Indiana  at  the  time 
of  the  rendition  of  the  opinion  in  6  Wall.  656.  This  reason- 
ing and  holding  do  not  in  our  opinion  contravene  section  119 
of  our  Code  of  Civil  Procedure,  which  provides  that  '*the 
court  shall,  in  every  stage  of  an  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which  shall  not  affect 
the  substantial  rights  of  the  parties;  and  no  judgment  shall 
l^e  reversed  or  affected  by  reason  *••  of  such  error  or  defect" 
This  section  presupposes  an  action  pending,  of  which  the  court 
has  acquired  proper  jurisdiction,  and  we  are  not  passing  upon 
the  powers  of  the  court  under  such  circumstances.  We  hold 
in  the  case  at  bar  that  the  summons — the  jurisdictional  writ 
— under  the  law  and  decisions  in  force  and  controlling  in  this 
jurisdiction  at  the  time  of  its  issuance  was  void,  because  not 
issued  under  the  seal  of  the  court.  If  this  case  involved  a 
defective  process,  issued  subsequent  to  summons,  and  the 
acquiring  of  jurisdiction  by  the  court  thereunder,  then  the 
contention  of  respondents  that  such  defect  or  irregularity 
could  be  amended  or  disregarded  might  be  urged  with  great 
force. 

Judgment  reversed,  and  cause  remanded,  with  directions  to 
overrule  the  demurrer. 

Habwood,  J.,  and  Ds  Wrrr,  J.,  concurred. 
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dpal  case  it  appeared  that  a  party,  knowing  hiniMlf  to  be  indebted,  wai 
perdonally  served  with  proeeM  purporting  to  be  iasned  in  a  miit  eommenosd 
by  bii  creditor  for  the  recovery  of  the  debt,  and  perfect  in  every  reiped 
except  that  the  clerk  of  the  court  made  a  miatake  in  impressing  upon  the 
■ummous  the  seal  of  another  court  of  which  he  was  also  the  clerk;  that  the 
seal  so  impressed  was  in  fact  the  seal  of  a  probate  court  having  jurisdieUoa 
only  of  the  estates  of  deceased  persons,  and  therefore  it  was  apparent  from 
an  inspection  of  the  writ  that  a  wrong  seal  had  been  impressed  thereon;  that 
the  debtor  paid  no  attention  to  the  writ  served  upon  him,  and  permit- 
ted judgment  by  default  to  be  entered  against  him,  and  an  executioo  mI^ 
thereunder  to  take  place  in  which  his  property  was  purchased  by  one  not  a 
party  to  the  original  action,  and  the  time  for  redemption  having  expired, 
that  a  deed  was  issued  to  such  purchaser,  and  that  the  appellate  court  in  s 
suit  to  quiet  title  adjudged  all  these  proceedings  to  be  absolutely  void.  Whilt 
we  know  of  no  authority  directly  supporting  this  decision  and  believe  th»t 
none  can  be  produced,  yet  it  may  be  said  to  be  supported  by  authorities  ae^' 
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ing  with  anotlier  class  of  writs,  ami  therefore  not  to  be  clenonnced  m  entirely 
withoat  support.  Even  had  there  been  anthoritiet  elsewhere  declaring  jaris- 
dictional  process  to  be  utterly  void  on  account  of  a  clerical  omission  to  attest 
it  with  the  proper  aeal,  yet  as  the  court  of  Moutaua  was  at  liberty  to  cou- 
siller  the  qnestion  as  a  new  one  in  that  state  and  to  determine  it  upon  prin- 
ciple as  well  as  upon  authority,  the  fact  that  it  sacrificed  substance  to  form 
cannot  "but  make  the  judicious  grieve."  Such  decisions  subject  judicial 
tribunals  and  their  administration  of  justice  to  just  opprobrium,  and  even  a 
professional  man,  familiar  with  the  technicalities  of  the  law,  cannot  but 
sympathize  with  the  feelings  of  contempt  generated  in  the  mind  of  a  layman 
when  he  sees  courts  overlooking  the  substance  and  equity  of  proceedings  and 
determining  the  rights  of  parties  upon  such  formal  and  puerile  considerations 
as  an  error  of  a  clerical  officer  in  picking  up  the  wrong  seal  and  impressing 
it  upon  the  process  of  the  court. 

The  decision  of  the  principal  case  was  founded  upon  Insurance  Co.  v.  JI<U» 
lock,  6  Wall.  656,  a  case  in  which  jurisdictional  process  was  not  at  all  involved. 
That  ca^e  did  unqnestionably  decide  that  an  eitecntion  or  order  of  sale,  not 
attested  by  the  seal  of  the  courts  was  void,  and  that  a  sale  thereunder  did 
not  transfer  title,  and  there  are  many  other  decisions  to  the  same  effect: 
Bo(d  V.  King,  6  Ohio,  11;  Porter  v.  Hcukeil,  11  Me.  177;  SweU  ▼.  Patrick,  11 
Me.  179;  Htdddna  v.  EkUon,  \  N.  H  139;  ShickUford  v.  McRen,  3  Hawks. 
226;  Senioeli  ▼.  Bank  of  Cape  F^ar,  3  Dev.  279;  22  Am.  Dec.  722;  Taylor  v. 
Tajflor,  83  N.  C.  116;  Roseman  r.  Miller,  84  111.  297;  Byhee  ▼.  A^/i^'ty,  2  Gilm. 
151;  43  Am.  Dec.  47.  Even  respecting  writs  of  this  character,  the  weight 
of  authority  declares  them  to  be  voidable  merely,  and  permits  their  amend* 
ment  in  support  of  proceedings  taken  under  them  in  good  faith:  Bridewell 
V.  Mooney,  25  Ark.  624;  Dever  v.  Akin,  40  Ga.  429;  Rom  v.  Ingram,  98  Ind. 
276;  Hunter  t.  Bitrnsville  T.  Co.,  56  Ind.  213;  Warmoth  v.  Di-yden,  125  lud. 
355;  Arnold  v.  Nye,  23  Mich.  286;  Taylor  v.  Courtnay,  15  Neb.  190;  Corwith 
V.  StaU  Bank,  18  Wis.  560;  86  Am.  Dec  793;  PurceU  v.  MeFarland,  1  Ired. 
84;  35  Am.  Dec.  734;  Dominick  v.  Backer,  3  Barb.  17;  People  v.  Dunning,  I 
Wend.  16. 

The  object  of  a  summons  is  to  inform  the  defendant  that  an  action  or  other 
proceeding  has  been  commmenced  against  him  in  a  court  therein  named, 
and  to  warn  him  that,  unless  he  appears  and  makes  some  defense  within  a 
time  designated,  he  will  be  regarded  as  confessing  the  allegations  of  the 
complaint,  and  as  authorizing  the  court  to  enter  against  him  any  judgment 
prayed  for  therein  and  sustained  thereby.  Furthermore,  when  th«  court 
proceeds  to  enter  judgment  upon  process  which  appears  to  have  been  served 
upon  the  defendant,  it  may  properly  be  regarded  as  adjudging  such  process 
and  service  to  be  sufficient,  and  when  the  procesa  and  its  service  are  acqui- 
ssoed  in  by  the  defendant  and  impliedly  adjudged  sufficient  by  the  court, 
third  persons,  and  even  the  plain tfff,  should  be  entitled  to  regard  any  formal 
defects  therein  as  waived.  It  is  very  remarkable  that  the  precise  question 
^  of  the  effect  of  the  omission  of  a  seal  from  jurisdictional  process  has  so  rarely 
i  been  eonsidered  by  the  courts,  except,  upon  appeal,  upon  motions  to  qnash 
such  process  or  by  pleas  in  abatement.  When  presented  by  such  a  motion 
or  plea,  it  has  been  held  that  the  plaintiff  cannot  avoid  the  difficulty  by  a 
coonter-motion  to  amend  the  process,  and  that  the  writ  must  be  set  aside: 
Tibbetta  v.  Shaw,  19  Me.  204;  Wuherel^.  Randall,  30  Me.  168;  HaU  v.  Jones, 
9  Pick.  446.  8o^  though  no  motion  ie  made  to  quash  the  process,  if  the 
defendant  has  not  otherwise  waived  the  defect,  he  may  appeal  from  a  judg- 
aieat  entered  against  him  by  default  and  thereby  obtain  its  reversal:   H'oo^ 
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ford  T.  Dttgan,  2  Ark.  31;  85  Am.  Dm.  62s  Fr^^dk  ▼.  Srhhtmpf,  2  Tez.  422; 
47  Am.  Dm.  655;  Siojfion  ▼.  Ntwewmer,  1  Eng.  451;  44  Aiu.  Deo.  524;  Oar^ 
land  ▼.  BriUoHf  12  III.  232;  52  Am.  D«o.487.  None  of  tliete  decUioas  how- 
ever,  involve  the  qnettiou  of  what  is  the  effect  when  the  defendant  does  not 
avail  himself  of  his  remedy  by  motion,  plea,  or  appeal,  and,  as  in  the  prin- 
cipal case,  in  effect  defies  the  plaintiff  and  the  oonrt,  and  even  waits  nntil 
the  debt  agaiu»t  him  has  been  paid  by  a  sale  under  the  irregular  and  erro- 
neous judgment.  In  Indiana  the  decisions  holding  a  summons  not  attested 
by  the  seal  of  the  court  to  be  sufficient  to  support  a  judgment:  Bogd  v.  FUrk, 
71  Ind.  306;  SCute  ▼.  Davi§,  73  Ind.  359,  were  influenced  by  the  sUtuts 
of  that  state  declaring  that  such  summons  shouUl  not  be  set  aside  nor 

I  adjudged  to  be  insufficient  when  there  is  sufficient  substance  to  inform 
the  party  on  whom  it  is  served  that  there  is  an  action  instituted  against 
him  in  ctiurt.  In  the  case  of  Bitwer  ▼.  Sibley,  13  Met.  175,  a  writ  of  review 
was  prosecuted,  and  the  objection  was  made  as  in  tlie  principal  case,  that 
the  original  writ  bore  the  seal  of  the  wrong  court.  The  court  in  respect 
to  this  matter,  however,  said:  "The  omission  to  affix  a  proper  seal  te 
a  writ  issuing  from  this  court  is  such  error  as  will  at>ate  the  writi  if 
the  oiijection  be  properly  taken.  Bnt  such  objection  must  be  taken  at 
tlie  first  term  of  the  appearanoe  of  the  defendant.  Although  a  seal  is  one 
of  the  requisites  of  a  proper  writ,  yet  the  want  of  it  will  furnish  no  eaass 
for  a  motion  in  arrest  of  judgmenL     It  is  a  mere  defect  in  form  whieh, 

,  if  relied  upon,  must  be  taken  in  due  season;  and  if  not  thus  taken,  the  ex- 
emption is  waived.  Assuming  that  objections  of  form  were  open  to  the 
defendant  upon  a  writ  of  review,  the  present  objection  ought  to  hare  bsea 
taken  at  the  return  term  of  the  writ  of  reriew,  and  not  postponed  to  the 
third  term.  Taking  the  oass  in  the  moet  favorable  view  for  the  defeudant, 
we  tliink  his  motion  to  dismiss  for  want  of  a  proper  seal  ought  not  to  havs 
been  allowed."  An  analogous  qnestion  was  presented  to  the  supreme  court 
of  MiiMouri  in  the  case  of  Jump  v.  BaUoHS  Ortdiion,  85  Mo.  193^  86  Am. 
Dec.  146,  in  which  it  appeared  that  a  seal  had  been  omitted  from  a  writ  of 
attachment,  and  that  a  motion' was  made  to  quash  such  writ  on  aooonnt  o( 
that  omisfion,  end  upon  this  subject  the  oourt  said:  "The  statute  requires 
all  writs  and  process  to  be  under  the  seal  of  the  court  from  which  they  issue, 
but  it  nowliere  declares  the  absence  of  the  seal  shall  render  the  process  void. 
The  only  office  of  the  seal  is  to  authenticate  or  to  prove  the  genuineness  of 
the  writ  to  which  it  is  attached.  It  is  held  in  Massachusetts  that  the  want 
of  the  seal  is  merely  formal,  and  affects  the  rejularity  of  the  process  only: 
Foot  V.  Knowlet,  4  Met  391;  Brewer  v.  Sibiey,  13  Met  175.  And  in  New 
York  it  is  settled  that  a  writ  without  the  seal  of  the  court  is  not  void,  and 
tlierefore  amendable:  Peajyle  v.  Dunning^  1  Wend.  17;  Jackaon  eae  dem.  Cvbpif 
V.  Brown,  4  Cuw.  550.  The  writ  was  amendable,  and  the  court  therefor* 
committed  no  error  in  permitting  the  respondent  to  amend  by  affixing  tbs 
seal  pending  the  motion  to  quash,  and  in  refusing  to  quash.** 

The  provision  quoted  from  the  statutes  of  Indiana,  rendering  immaterial 
defeuts  in  the  form  of  process  not  calculated  to  mislead  the  defendant,  has 
been  substantially  enacted  in  other  states.  Thus,  in  New  Hampshire  the 
statute  declares  "  no  writ  declaration,  return,  process,  judgment  or  other 
proceeding  in  the  courts  or  course  of  justice  shall  h%  abated,  quashed.  Or 
reversed,  for  any  error  or  mistake,  where  the  person  or  cause  may  be  righ^ 
fully  understood  by  the  court":  Oarvtn  ▼.  Legerp,  61  N.  H.  153,  155.  These 
statutes,  so  far  as  they  relate  to  judicial  writs  are,  in  our  judgment  ^^ 
declarator  J  of  tbo  law  otherwise  existing  upon  the  subject.    In  many  of  tbs 
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states  their  statutes  declare  what  the  snmmons  or  other  writs  designed  to 
bring  the  (lofeiidant  into  court  shall  contain,  and  aometimes  these  statutory 
provision -f  have  been  deemed  manilatory,  and  judgments  declared  Toid  for 
iiouconipliiinoe  tii  ere  with.     Thus  in  Colorailo  a  summons  was  adjodge<l  to 
be  fatally  <Iefective,  and  the  judgment  based  thereon  Toid,  because  of  the 
omission  to  state  in  such  snmmons,  as  requred  by  that  statute,  the  cause 
and  general  imtiire  of  the  action,  and  becanse  it  notified  defendant  that 
ju'lgment  wouhl  be  taken  against  him  for  a  sum  designated,  when  it  should 
have  informed   in  in  that  plaintiff  would  apply  to  the  court  for  the  relief 
demanded  in  the  complaint:  Atchison  tie,  Ry*  ▼.  NicholU,  8  CoL  I8S.     But, 
even  in  that  state,  it  is  conceded  that  a  literal  compliance  with  the  statute 
is  not  nece^-«ary,  and  the  omission  of  some  of  the  words  which  it  directs  the 
summons  to  con t  tin,  not  fatal  to  the  judgment:  KimbaU  ▼.  C<uUujnh,  8  Col. 
525.    So  in  Illinois  it  has  been  held  that  a  summons  returnable  at  a  term 
other  than  that  at  which  it  was  authorised  by  law  to  be  made  returnable  is 
alisolntt'ly  voiil,  and  will  not  support  a  judgment  founded  thereon:  Culver  v. 
Phelpt,  1  0  111.  217.    And  in  Tennessee  and  Michigan  it  has  likewise  been 
deotared  that  a  writ  which  did  not  run  in  the  name  of  the  people  of  the  state 
was,  in  con  tern  pUtion  of  law,  a  nullity:  McLendon  ▼.   8UUe^  92  Tenn.  520; 
ForbcM  T.  DarUnij,  94  Mich.  621.     The  objects  to  be  aocomplished  by  process 
are  to  advice  the  defendant  that  an  action  or  proceeding  has  been  com- 
menceil  a^aiuist  him  by  pUintiff,  and  warn  him  that  he  must  appear  within 
the  time  and  at  the  place  named,  and  make  such  defense  aa  he  has,  and  in 
default  of  his  so  doing  that  judgment  against  him  will  be  applied  for  or 
tak  n  in  a  itani  designated,  or  for  the  relief  specified.     If  the  summons 
actually  iasnetl  accomplished  these  purposes  it  should  be  held  sufficient  to 
confer  jurindiciion,  thout^h  it  may  be  irregular  in  not  containing  other  state- 
ments requiretl  by  the  statuta     If,  on  the  other  hand,  it  is  wanting  m  these 
stsential  particulars,  it  will  generally  fail  to  give  the  court  jurisdiction: 
Pickering  v.  ^^f^,  106  Ind.  228.     In  Iowa  a  judgment  was  held  void  because 
the  name  of  the  plaintiff  as  shown  in  the  summons  was  Pike,  when  in  fact 
and  according  to  the  complaint  it  was  Bike;  and  in  Idaho  a  like  conclnsion 
was  announced  l>eoause  defendants  were  named  in  the  alternative  as  A,  B, 
C,  or  D:  Aiextiuder  v.  Leland,  1  Idaho,  N.  S.  426.     The  general  rule  is,  that 
if  procees  is  amendable  it  is  not  Toid,  and  will  support  a  judgment:  Baker 
▼.  Tkompton^    75   Ga.   164,   unless  it  is  not  sufficient  to  warn  defendant 
of  the  action  against  him,  and  when  and  before  what  oourt  he  must  make 
defense:  KiUmitier  v.  KUehen^  24  Iowa,  163.     Therefore  a  judgment  will, 
when  collaterally  attacked,  be  supported  by  process,  though  it  contains  a 
statement  that  plaintiff  will  take  judgment  for  a  sum  named,  when  the  stat- 
ute required  it  to  state  that  the  plaintiff  will  apply  to  the  oourt  for  the 
relief  demanded  in  the  complaint:  Keyber$  t.  MeCamber,  67  Cal.  305;  Ckam* 
bn^n  T.  BiUereohn,  48  Fed.  Rep.  42.     Or  direots  defendants  "  to  appear  on 
the  first  Monday,  1877,  of  the  next  term  of  the  court  to  be  held  at  Carthage,** 
wlien  the  oourt  referred  to  held  terms  at  the  place  designated  the  time  of 
commencement  of  which  was  fixed  by  law:  Jcteper  CouiUy  r.  WadUnOf  82  Mo. 
ni    Or  declared  that  plaintiff  wonld  apply  to  the  oourt  for  the  relief  de- 
manded in  the  complaint,  when  it  should  hare  stated  that  plaintiff  will  take 
judgment  for  a  sum  specified  in  the  summons:  Miller  v.  Zeigler,  8  Utah,  I?, 
or  did  not  show  where  the  defendant  should  appear:  HoUingeworth  r.  SlaU^ 
111  lad.  280.     In  an  action  to  foreolooe  a  lien«  if  tbe  summons  refers  t^  a 
^tition  on  file,  the  fact  that  it  does  not  state  that  a  OMmey  Judgment  is  sought 
is  not  fatal  to  such  judgment:  Bhkr  T,  ^N/i  78  lowni  846;  York  v.  Board- 
AM.  tn  UsF.,  Vou  XI*  —  ai 
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man,  40  Iowa,  57.  Wliere  th«  statate  proridea  that  ■  part  of  the  serrioe  d 
•rnnraoaa  ahall  consist  of  leaving  with  the  defendant  a  copy  of  the  complaio^ 
it  is  manifeat  that,  at  least  for  the  purpose  of  famishing  him  with  neoesaaiy 
information,  the  suniuions  may  supplement  the  complaint,  and  render  im- 
material defecU  therein:  Iligley  y,  PoUock,  21  Ner.  198.  As  to  formal  de- 
fects, such  aa  the  omission  or  variation  of  the  style  of  the  procetis  or  in  the 
attestation  of  the  writ,  the  best  considered  cases  affirm  that  the  omissions  or 
variations  are  mere  irregularities  to  be  taken  advantage  of  either  by  rootioa 
to  qnash  the  process,  or  by  appeal,  or  plea  in  abatement,  and  that  if  not  so 
taken  advantage  of  the  judgment  cannot  be  attacked  colIateraUy,  and  most 
be  treated  aa  valid:  UniUd  StaUn  v.  Turner,  60  Fed.  Rep.  734;  Onai^uttee 
TruH  etc.  Co.  v.  Buddingtan,  23  Fla.  514;  Weishfph  v.  Di'^U.  18  Fla.  22;  Gil- 
mer V.  Bird,  15  Fla.  410;  Parsons  v.  SweU,  32  N.  U.  87;  64  Am.  Dec.  352. 
For  thin  reason  the  fact  that  a  summons  waa  directed  to  the  dei'eud  mt  in- 
stea<l  of  to  any  lawful  constable  of  the  county,  aa  the  atatnte  required,  and 
its  failure  to  atate  the  names  of  the  parties  on  its  face  where  they  appeared 
elsewhere,  waa  regarded  aa  a  mere  irregularity,  and  the  aummon^  asanffi- 
eieiit  to  support  a  judgment  entered  thereon:  Ti{ford  t.  Coggiiu,  76  Qa. 
683. 


Palmer  v.  MoMasteb. 

[18  Montana,  184.] 
JuDOMiirr  VFON  OoitBTRrcrivi  Skrviob  of  Prockss  l)ased  on  an  affifUvtl 
to  procure  the  service  of  auinmoiia  by  publication  which  states  **  tnat  the 
defendant  haa  departed  from  this  state  and  cannot  be  found  thert*!!!,* 
is  insufficient  to  support  a  ju<)gnient  based  thereon,  and  such  ju«)gineot 
is  alisolntely  void.  It  ia  essential  that  the  affidavit  should  sute  pn^ 
bative  facts  from  which  the  court  may  draw  the  conclusion  that  «tae 
dili^Rnce  has  been  used  to  ascertain  the  whereabouta  of  the  defeuilant 
and  that  he  cannot  be  found  within  the  atate. 

.Brantley  and  ScharuikoWf  and    W.   H.    Trippeit^  for  the 
appellant. 

.Cole  and  WhitehiU^  for  the  reBpondent. 

*^^  Pbmbbrton,  C.  J.  Tills  case  has  been  several  tiinea 
before  this  court  on  appeal  (8  Mont.  186,  and  10  Mont.  3H0), 
and'  the  errors  assigned  in  the  record  on  this  appeal  have 
nearly  or  quite  all  been  passed  upon  in  the  former  appeals  of 
the  case.  It  is  a  case  for  damages  for  the  conversion  of  cer^ 
tain  personal  property,  described  in  the  complaint  of  res()oiid^ 
ent,  who  was  plaintiff  in  the  court  below.  The  appellntit^ 
the  defendant  below,  was,  at  the  time  of  the  conversion  coi»* 
plained  of,  sheriff  of  Deer  Lodge  county,  and,  among  olher 
defense*  set  up  in  his  answer,  sought  to  justify  the  seizure  of 
the  property  claimed  to  have  been  converted  under  an  ext^^u- 
tioQ  Id  his  hands,  issued  out  of  the  court  below,  upon  a  jiulg^ 
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ment  rendered  in  said  court  against  one  William  J.  Palmer, 
husband  of  the  respondent. 

The  action  against  the  said  William  J.  Palmer  was  com* 
menced  by  publication  of  summons*  The  affidavit  on  which 
the  order  of  publication  of  summons  was  made  by  the  court 
below  is  as  follows:  *' James  M.  Bailey  being  duly  sworn,  says 
on  oath  he  is  the  plaintiff  above  named.  That  the  above- 
entitled  cause  has  been  begufi,  and  summons  has  been  issued 
thereon,  and  is  now  pending  in  said  court  That  said  defend- 
ant  has  departed  from  this  territory,  and  cannot  be  found 
therein.  That  plaintiff  has  a  good  and  subsisting  cause  of 
action  against  the  defendant  in  this:  that  said  defendant  is 
indebted  to  plaintiff  as  follows:  That  on  the  10th  day  of 
March,  1880,  defendant  executed  to  plaintiff  and  one  Hart* 
well  his  promissory  note  for  $113,  payable  six  months  from 
date,  with  1^  per  cent  per  month  interest,  which  defendant 
has  failed  to  pay,  and  said  note  was  assigned  to  plaintiff. 
And  for  second  cause  of  action  ^^^  said  plaintiff  sold  to 
defendant  in  May,  1883,  8,265  pounds  of  oats,  which  defend- 
ant agreed  to  pay  plaintiff  therefor  the  sum  of  three  cents  per 
pound — $247.95.  And  plaintiff  sold  to  defendant  two  horses, 
of  the  value  of  $200,  which  defendant  agreed  to  pay  plaintiff; 
all  of  which  more  fully  appears  by  plaintiff's  complaint  on 
file  in  said  cause.     James  M.  Bailey." 

The  suit  of  James  M.  Bailey  versvs  William  J.  Palmer  waa 
prosecuted  to  judgment  In  the  trial  of  the  case  at  bar  below,, 
the  ap[)cllant  offered  in  evidence,  in  justification  of  his  seiiure 
of  the  property  con  verted,' the  judgment  in  the  case  of  BaiUy 
▼.  Palmer.  The  court  excluded  the  evidence  on  the  ground 
that  the  affidavit  for  an  order  of  publication  of  summons^ 
quoted  above,  was  not  sufficient  to  authorize  or  support  such 
order  of  publication,  and  that  the  judgment  rendered  thereon 
in  favor  of  Bailey  was  void.  This  ruling  of  the  court  is  the 
principal  error  assigned  in  this  case. 

This  court  held  in  Palmer  v.  McMaeier^  8  Mont.  186,  and 
Aldereon  v.  Marshall^  7  Mont.  288,  that  a  proper  and  sufficient 
affidavit  for  an  order  of  publication  in  cases  of  constructive 
service  of  summons  is  a  prerequisite  to  a  valid  judgment. 
The  question  before  this  court  is  as  to  the  sufficiency  of  this 
affidavit.  It  is  the  settled  doctrine  "that  the  statutory  pro- 
visions  for  acquiring  jurisdiction  of  a  defendant  by  the  pabll- 
cation  of  the  summons  in  tlie  stead  of  a  personal  service 
must  be  strictly  aud  exactly"  complied  with  by  stating  in 
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the  affidavit  for  the  order  of  puhlication  the  probatory  facts 
by  which  the  ultimate  facte  which  the  Rtatute  calls  for  are 
shown:  1  Black  on  Judgments,  sec.  232. 

In  Ricketson  ▼.  Richardson^  26  Cal.  149,  the  court  says: 
^  An  affidavit  which  merely  repeats  the  language  or  substance 
of  the  statute  is  not  sufficient  Unavoidably,  the  statute  can- 
not go  into  details,  but  is  compelled  to  content  itself  with  a 
statement  of  the  ultimate  facts  which  must  be  made  to  appear, 
leaving  the  detail  to  be  supplied  by  the  affidavit  from  the 
facts  and  circumstances  of  the  particular  case.  Between  the 
statute  and  the  affidavit  there  is  a  relation  which  is  analogous 
to  that  existing  between  a  pleading  and  the  evidence  which 
supports  it  The  ultimate  facts  of  the  statute  must  be  proved, 
so  to  speak,  by  the  affidavit,  by  showing  the  probatory  facts 
'^*  upon  which  each  ultimate  fact  depends.  These  ultimate 
facts  are  conclusions  drawn  from  the  existence  of  other  facts, 
to  disclose  which  is  the  special  office  of  the  affidavit  To 
'illustrate:  It  is  not  sufficient  to  state  generally  that  after  due 
•diligence  the  defendant  cannot  be  found  within  the  state,  or 
that  the  plaintiff  has  a  good  cause  of  action  against  him,  or 
that  he  is  a  necessary  party;  but  the  facts  constituting  due 
<liligence,  or  the  facts  showing  that  he  is  a  necessary  party, 
«hould  be  stated.  To  hold  that  a  bald  repetition  of  the  statute 
is  sufficient  is  to  strip  the  court  or  judge  to  whom  the  appli- 
•oation  is  made  of  all  judicial  functions,  and  allow  the  party 
himself  to  determine  in  his  own  way  the  existence  of  juris- 
dictional facts — a  practice  too  dangerous  to  the  rights  of 
defendants  to  admit  of  judicial  toleration.  The  ultimate  facU 
stated  in  the  statute  are  to  be  found,  so  to  speak,  by  the  court 
or  judge,  from  the  probatory  facts  stated  in  the  affidavit, 
before  the  order  for  publication  can  be  legally  entered.''  In 
Forbes  v.  Hyde^  31  Cal.  342,  Ricketson  v.  Richardson  is  affirmed 
in  an  elaborate  opinion  by  Mr.  Justice  Sawyer. 

In  McCracken  v.  Flanagan,  127  N.  Y.  493,  24  Am.  St  Rep. 
481,  this  question  is  elaborately  discussed,  and  authorities 
cited.  In  this  case  the  court  says:  **  It  is^  from  an  examina- 
tion ot  this  statute,  pretty  evident  that  some  degree  of  dili- 
gence must  be  exercised  to  find  the  party,  and  what  is  a  due 
degree  depends  upon  circumstances  surrounding  each  case, 
and  that  the  simple  averments  in  the  affidavit  that  the 
defendant  is  a  nonresident,  and  cannot  be  found  within  the 
state,  are  not  alone  sufficient  to  support  an  order  for  the 
service  of  a  summons  by  publication.     Those  facts  do  not 
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imply  that  any  diligence  has  been  ezereised  to  find  and  serva 
the  defendant  personally  with  process.  It  needs  no  argument 
to  show  that  the  averment  in  the  affidavit  that,  the  defendant 
cannot  be  found  in  the  state,  does  not  tend  to  prove  the  exer- 
cise of  due  diligence  to  find  the  defendant,  for  the  statute  in 
question  not  only  requires  that  it  be  stated  in  the  affidavit 
that  the  defendant  cannot  be  found^  but  expressly  requires 
the  averment  that  he  cannot  be  found  after  due  diligence. 
Hence,  the  statute  forbids  that  due  diligence  may  be  implied 
from  the  statement  that  the  defendant  cannot  be  found 
within  the  state":  See  *••  also  Oalpin  v.  Page,  8  Saw.  93; 
Braly  y.  Seaman ,  30  Cal.  611;  Belcher  r.  ChambAre,  53  CaL 
637;  Alderaon  v.  Marshall,  7  Mont.  283;  Palmer  v.  Mcilaater^ 
8  Mont.  186. 

The  affidavit  in  the  case  at  bar  does  not  state  that  due  or 
any  diligence  had  been  used  to  ascertain  the  whereabouts  of 
the  defendant,  or  that  any  effort  had  been  made  to  obtain 
personal  service  of  summons  upon  him.  His  residence  is 
Jdot  stated,  nor  any  reason  given  for  not  stating  it.  There  is 
not  a  probatory  fact  stated  in  the  affidavit.  It  is  an  attempt 
to  state  the  words  of  the  statute,  witliout  stating  any  probatory 
facts  that  would  enable  the  court  to  judicially  determine 
whether  or  not  it  was  sufficient  to  autliorize  the  issuance  of 
the  order  for  the  publication  of  summons.  In  view  of  the 
authorities  quoted  and  cited  above,  we  are  of  the  opinion  that 
the  affidavit  in  question  was  insufficient  in  law  to  support  an 
order  of  publication  of  summons,  and  that  the  judgment  of 
Bailey  v.  Palmer  was  consequently  null  and  void,  and  was 
properly  excluded  as  evidence  in  this  case  by  the  court  below. 

The  judgment  of  the  court  below  is  affirmed. 

Harwood,  J.,  concurs.    Dx  Witt,  J.,  having  been  of  counsel^ 
did  not  sit  ^___^ 

PrOCBSS— SUFnOfSNCT  OF   AmDAVrr  for  PUBLIOATIOlf  OF  SUMMOlia  — 

The  simple  averments  in  an  affidavit  for  an  oHer  of  pnblioation  of  sum- 
monsy  Ibat  defendant  is  a  nonresident  of,  and  eannot  be  fonnd  within,  the 
•tate  are  not  alone  sufficient  to  support  an  order  for  the  service  of  a  sum- 
mons by  publication,  but  such  affidavit  must  show  that  due  diligence  tofiud 
the  defendant  has  been  exercised:  McCrachen  v.  Flanagan,  127  N.  Y.  493; 
24  Am.  8t  Rep.  481,  and  note.  Bot  see  Tafflor  v.  CoaU,  82  N.  H.  80;  20 
Am.  St  Rep.  42S. 
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Hopkins  v.   Bottb   and   Montana   Commercial 

Company, 

[U  M01ITAlfA,22S.) 

Watbbooubsks,  DAVAon  fob  Obstruotino  bt  Lons. — On«  who  «aea  » 
■tream  for  the  purpose  of  floating  log*  is  not  answerable  to  a  ripariaa 
proprietor  for  the  jamming  of  logs  together  so  as  to  form  a  gorge,  retard* 
ing  the  flow  of  water,  and  sabmerKing  the  plaintiff's  lands,  nnloas  it 
appears  that  the  defendant  was  guilty  of  a  want  of  ordinary  care  and 
prudence  in  the  conduct  of  his  business,  and  that  the  damage  to  plaintiff 
was  suffered  because  of  snch  lack  of  care. 

Arthur  J.  Shores,  for  the  appellant. 
Leslie  and  Downing^  for  the  respondent* 

■ 

■••  Pemberton,  C.  J.  The  respondentf  who  was  plaintiff 
beloWy  nlleges  in  his  complaint  that  he  is  the  owner  of  a  ranch 
in  Ciificade  county,  and  engaged  thereon  in  raising  grass, 
wheat,  oats,  vegetables,  etc.;  that  a  certain  stream,  known  as 
Deep  creek,  flows  through  liis  said  ranch;  that  in  the  month 
of  July,  1891,  the  appellant  (defendant  below)  was  engaged 
in  floating  logs  down  said  stream  to  its  mills,  located  at  the 
city  of  Great  Falls;  that  tiie  appellant  had  theretofore  erected 
large  dams  or  reservoirs  on  said  stream,  above  the  lands  of 
respondent,  for  the  accumulation  of  water  to  assist  in  floating 
said  logs  when  the  water  was  low  in  said  stream;  that  appel- 
lant '^^  had  cut  and  placed  in  said  stream  above  the  lands 
of  respondent  a  large  quantity  of  logs  to  be  floated  down  said 
stream  to  its  mills;  that  said  logs  had  formed  a  jam  or  boom 
in  said  stream  that  obstructed  the  natural  flow  of  the  water 
therein,  and  backing  up  the  water  in  large  quantities  above 
the  lands  of  respondent,  so  that  the  jam,  gorge,  or  boom,  was 
suddenly  released,  and  caused  said  stream  to  swell  and  over- 
flow its  banks,  submerging  respondent's  lands,  and  by  means 
thereof  caused  quantities  of  muddy  water,  logs,  rafts,  rubbish, 
and  dirt  to  flow  over  and  upon  respondent's  lands,  damaging 
the  lands,  crops,  fences,  etc.,  of  respondent. 

The  second  count  in  the  complaint  charges  substantially 
the  same  facts  as  above,  and  in  addition  thereto,  after  alleg- 
ing that  said  logs  formed  a  jam,  etc.,  in  said  stream  above 
respondent's  lands,  alleges  that  **  the  defendant  (appellant) 
wrongfully,  through  its  agents  and  servants,  suddenly  released 
said  water,  which  caused  said  stream  to  rise  above  the  level 
thereof,  and  that  by  reason  thereof  plaintiff 's  (respondent's) 
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land  was  submerged/'  etc,  and  by  reason  thereof  respondent 
was  damaged. 

The  appellant  filed  a  general  demnrrer  to  the  complaint, 
which  was  overruled  by  the  court,  and  appellant  excepted. 
Answer  and  replication  were  filed,  the  answer  denying  all  th» 
allegations  of  the  complaint  The  cause  was  tried  to  a  jury^ 
and  yerdict  and  judgment  rendered  for  respondent. 

Appellant  filed  its  motion  for  new  trial,  which  was  over* 
ruled.  Whereupon  appellant  appealed  from  the  order  over« 
ruling  motion  for  new  trial,  and  from  the  judgment  of  the 
court  below. 

On  the  tiial  of  the  case  counsel  for  appellant  requested 
the  court  to  give  the  jury  the  following  instruction:  "The 
plaintifiT's  action  is  based  on  the  alleged  negligence  of  the 
defendant  in  the  conduct  of  its  business  upon  Deep  creek. 
There  is  no  presumption  that  it  was  unlawful  for  defendant 
to  float  logs  down  this  steam,  and  the  plaintiff  can  recover  of 
defendant  in  this  action  only  by  showing  that  it  was  guilty 
of  a  want  of  ordinary  care  and  prudence  in  the  conduct  of  its 
business  upon  this  stream,  and  that  the  plaintiff  has  sustained 
damage  because  of  such  lack  of  care."    The  court  refused 
this  request,  and  instructed  the  jury  as  follows:  •*  There  is  no 
presumption  that  it  "^  was  unlawful  for  defendant  to  float 
logs  down  this  stream.    The  defendant  had  the  right  to  use 
such  stream  for  such  purpose,  and  they  were  engaged  in  a 
legitimate  business,  but  while  engaged  in  such  business  the 
defendant  was  obliged  to  conduct  its  business  in  such  manner 
^  not  to  cause  injury  to  the  plaintiff.     And  if  you  believe 
from  the  evidence  that  in  July,  1891,  the  defendant  had  placed 
in  Deep  creek  above  the  lands  of  the  plaintiff  a  large  quantity 
of  logs  to  b^  floated  down  said  stream  to  their  mill,  which  had 
jammed  together,  forming  a  gorge,  and  such  jam  obstiucted 
&nd  retarded  the  natural  flow  of  said  stream  in  large  quanti- 
ties, so  that  such  jams  and  gorges  were  suddenly  released, 
causing  said  stream  to  swell  and  raise  above  the  level  thereof, 
thereby  submerging  plaintiff's  land  with  water,  and  thereby 
caused  large  quantities  of  water,  logs,  and  rubbish  to  flow  over 
said  plaintiff's  land,  and  his  growing  crops  were  destroyed 
^y  reason  thereof,  you  will  find  for  the  plaintiff  in  whatever 
<lamag3syoa  may  believe  from  the  evidence  he  has  sustained." 
The  action  of  the  trial  court  in  refusing  the  request  of 
<'tppellant  and  in  giving  the  instruction  quoted  above  is  tb» 
principal  error  assigned  in  the  record. 
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The  gist  of  this  action  is  negligence;  and  until  some  negli* 
gence  is  shown  there  can  not  be  said  to  be  any  liability:  BieUiu 
berq  v.  Montana  Union  Ry,  Co,^  8  Mont  271. 

We  think  the  instruction  requested  by  appellant  correctly 
stated  the  hi^y  of  the  cnse,  and  should  have  been  given:  Car^ 
let  V.  ThiirHton,  68  N.«.  104;  42  Am.  Rep.  584;  Field  v.AppU 
River  L.  D,  Co,y  67  Wis.  569.  The  instruction  given  by  tlie 
court  practically  ignored  the  question  of  negligencei  and  told 
the  jury  tq  find  for  the  respondent  for  whatever  damages  he 
had  sustained  by  the  acts  of  the  appellant  in  placing  the  logs 
in  said  stream,  wliether  the  appellant  was  guilty  or  not  of  any 
negligence  or  want  of  care  in  the  conduct  of  its  business,  or 
whether  the  damage  resulted  from  causes  beyond  appellant's 
control,  and  this,  too,  after  instructing  the  jury  that  the  appel- 
lant had  a  right  to  place  its  logs  in  said  stream,  and  that  it 
was  engaged  in  a  legitimate  business.  Ordinarily,  if  a  person 
is  engaged  inalegitimate  business,  he  is  only  liable  to  another 
for  such  injuries  as  result  from  negligence  or  the  want  of  •** 
ordinary  care  and  prudence  in  the  conduct  and  management 
thereof.  Tested  by  this  rule,  we  think  the  instruction  given 
by  the  court  below  did  not  correctly  state  the  law  governing 
the  case. 

There  are  other  errors  assigned,  but  we  do  not  deem  it  neces- 
sarv  to  consider  them. 

The  order  of  the  court  below  denying  a  new  trial  is  over- 
ruled,  the  judgment  reversed,  and  the  cause  remanded  for 
new  trial. 

Harwood,  J.,  and  Db  Witt,  J.,  concur. 


WATSBOOUR5IB8— Right  to  Float  Loo8.~On«  haa  a  rigbt  to  use  » 
pnblio  stroam  in  a  proper  and  reisonable  manner  to  float  )iia  logs,  and  if 
they  strand  on  the  land  of  a  riparian  owner  he  is  not  liable  for  any  injory 
thereby  to  the  land  nnlen  negligent:  Cctrter  v.  Tkitr&IOH,  5S  N.  H.  lOi;  42 
A. in.  Rep.  6S4;  DavU  ▼.  Winaiow,  61  Me.  264;  81  Am.  Dec.  673,  and  extended 
note;  and  a  mere  jam  of  logs  in  a  river  does  not  of  itaelf  conatituU  negli- 
geuoe  on  the  part  of  the  booming  company  mnning  logs  in  aiach  river: 
Wilheral  r.  Miukegom  Bocmino  Oo.,  68  Mich.  48;  13  Am.  St  Rep.  326,  and 
note.  In  the  absence  of  prescription  or  naer  it  b  not  a  pnblio  right  to  float 
logs  down  a  non-narigable  stream  which  is  only  flt  for  that  purpose  during 
periodical  freshets.  The  bed  and  banks  of  snch  a  stream  are  nuder  the  abso* 
Inte  ownership  and  control  of  the  riparian  owner:  Hubbard  v,  BtU,  64  IlL 
110;  6  Am.  Hep.  08,  and  nota. 


*; 
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BONNBR  V.  MiNNIBB. 
[U  MoirrAifA,  280.) 

A  HOMISTBAD  IS  HOT  EXBMn  FROM  A  LnM  IIT  PaTOB  OT  A  UaTIRT AL- 
MAS who  famished  materiaU  to  be  used  in  the  improyement  thereof 
and  can,  therefore,  be  directed  to  be  sold  in  satisfaction  of  snch  lien. 

Brantley  and  SehamikoWy  for  the  appellant. 

IF.  J7.  Trippett,  for  the  respondent. 

•••  Harwood,  J.    This  action  waa  brought  to  obtain  judg- 
ment, and  foreclose  a  lien  to  enforce  payment,  for  niateriala 
furnished  and  used  in  the  construction  of  a  certain  house  in 
the  village  of  Chiunpion,  Deer  Lodge  county.     It  appears  that 
said  house  was  built  upon  a  piece  of  land  theretofore  vacant, 
being  partof  aquartz  lode  mining  claim,  purchased  by  defend- 
ant  Mtnnier  from  one  Baudet,  which  purchase  was  originally 
evidenced  by  a  bill  of  sale  ^^^  executed  by  Baudet  to  Minnier. 
But  it  appears  to  be  conceded  that  the  money  used  in  said 
purchase  belonged  to  defendant  Mrs.  Minnier;  that,  while  the 
title  to  the  property  stood  in  that  condition,  the  defendant 
Minnier,  with  the  knowledge  and  approval  of  his  wife,  com- 
menced the  erection  of  a  house  on  said  land,  and  purchased 
from  plaintiff,  and  used  in  said  structure,  certain  lumber  and 
other  materials;  that,  to  secure  payment  for  said   building 
material,  plaintiff  filed  his  account  thereof,  and  notice  of  lien 
on  said  property,  as  provided  by  law;  that,  some  time  after 
the  commencement  of  the  construction  of  said  house,  a  for- 
mal conveyance  of  said  premises  was  made  by  said  original 
owner,  Baudet,  and  defendant  Minnier,  to  his  wife,  Mrs.  Miu; 
nier.     Said  house  appears  to  have  been  constiucted  and  ar- 
ranged so  as  to  be  used  for  residence  purposes,  or  as  a  place 
of  business,  or  for  both  such  purposes;  that,  as  soon  as  the 
house  was  sufficiently  constructed  to  admit  of   habitation, 
defendant  and   his  wife   moved  therein,  and  occupied   tlie 
same  continuously  as  their  home,  and  Mrs.  Minnier  also  fitted 
up  and  operated  a  barber's-shop  in  one  room  of  said  house;  that 
defendants  own  no  other  real  property  as  a  homestead  or  other- 
wise; that  defendants  failed  to  pay  for  said  building  materials, 
wherefore  this  action  was  brought  to  foreclose  said  lien,  and 
subject  said  premises  to  sale  to  enforce  such  payment.     There 
was  no  controversy  raised  in  the  action  as  to  the  furnishing 
of  said  building  materials  by  plaintiff,  or  the  use  thereof  by 
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defendants  in  the  erection  of  said  building,  and  the  nonpar- 
ment  therefor,  as  alleged. 

The  only  defense  set  up  was  that  defendants  claimed  said 
premises  as  their  homestead,  and  that  the  same,  being  a  home- 
stead, was  not  subject  to  a  lien  for  said  building  materials  8o 
purchased  and  used  in  the  improvement  thereof.  There  was 
some  controversy  in  the  case  as  to  whether  said  premises  con- 
stituted the  home  of  defendants  at  the  time  said  materials 
were  furnished  and  used  in  the  improvement  thereof;  but  the 
trial  court  sustained  the  contention  of  defendants  that  said 
premises  constituted  their  homestead,  and  the  court  further 
held  that  the  statutes  of  this  state  exempt  homesteads  from 
the  charge  of  a  lien  for  building  materials  procured  and  used 
in  the  erection  of  improvements  thereon,  and  judgment  was 
rendered  according!}',  '^^  from  which  judgment,  and  an  order 
overrulinp:  plaintiflfs  motion  for  a  new  trial,  this  appeal  was 
prosecuted. 

'^^  We  think  under  the  facts  shown  in  this  case  the  prem- 
ises in  question  were  properly  held  to  constitute  defendant's 
honu'stead. 

The  important  question  of  law  involved  in  this  appeal  is 
whether  a  homestead  is  exempt  from  foreclosure  and  sale  to 
satisfy  a  lien  created  by  law  in  favor  of  one  who  furnishes 
materials  purchased  and  used  by  the  owners  of  such  home- 
stead in  the  improvement  thereof.  It  is  not  disputed  that  by 
the  provisions  of  chapter  82,  page  1028,  of  the  Compiled  Stat* 
utes  of  this  state,  a  lien  is  expressly  created  in  favor  of  parties 
furnishing  materials  contracted  for  and  used  by  the  owners  of 
land  in  making  improvements  thereon,  without  any  exception 
in  favor  of  hom instead  premises.  But  it  is  contended  by  re- 
spondents that,  notwithstanding  the  provisions  of  that  statute, 
the  statute  providing  exemption  of  homesteads  and  other  prop* 
erty  from  forced  sale  on  execution  (Code  Civ.  Proc.,  sees.  321- 
330)  '^^  withholds  the  homes^tead  from  the  operation  of  such 
lien  if  it  accrued  for  material  alone,  furnished  and  used  in  the 
improvement  of  the  homestead. 

To  maintain  this  proposition,  respondents  rely  on  a  strict 
and  very  narrow  interpretation  and  application  of  the  clause 
of  section  323  of  the  Code  of  Civil  Procedure,  which  provides 
that  ^'such  exemption  shall  not  affect  any  laborer's  or  mechan- 
ic's lien,  or  extend  to  any  mortgage  thereon  lawfully  obtained.'^ 
It  is  argued  that  this  provision  is  not  broad  enough  to  include 
the  lieu  declared  by  statute  iu  favor  of  one  who  siniply  fur- 
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nishefl  materials  used  in  the  improyement  of  a  homestead; 
and  that,  consequently,  the  plaintiff,  who  furnished  material 
only,  which  was  procured  and  used  by  defendants  in  the 
improvement  of  their  homestead,  is  barred  of  relief,  by  way 
of  enforcement  of  said  lien. 

In  the  case  of  Merrigan  y.  English^  9  Mont  113,  the  court 
refused  to  so  construe  and  apply  the  proyisions  of  the  exemp- 
tion statute  just  cited  as  to  deny  the  enforcement  of  a  lien  on 
a  homestead  for  material  furnished — namely,  a  mantel — in 
friyor  of  the  mechanic  who  furnished  the  same,  as  well  as  the 
labor  involved  in  setting  said  mantel  in  the  building.     The 
only  real  difference  between  that  case  and  the  one  at  bar 
app>ears  to  be  that,  in  the  former  case,  the  lien  claimant  occu- 
pied the  position  of  furnisher  of  material,  as  well  as  labor,  on 
the  premises,  in  shaping  the  material  so  furnished  into  the 
building;  whereas,  in  the  case  at  bar,  the  lien  claimant  fur- 
nished and  delivered  material,  without  any  labor  towards  the 
erection  of  the  building  on  the  premises.     If  the  view  urged 
by  respondents  is  adopted  the  effect  of  such  holding  would 
ap])ear  to  be  that  one  who  manufactured,  hauled,  and  deliv- 
ered the  brick,  or  quarried,  cut,  hauled,  and  delivered  the 
stone,  or  went  into  the  forest,  cut,  manufactured,  transported, 
and  delivered  the  lumber  contracted  for,  and  used  in  the 
erection  of  improvements  on  a  homestead,  would  be  denied 
enforcement  of  the  lien  which  the  law  declares  he  shall  have 
to  secure  payment  for  such  materials,  because  he  would  be 
simply  the  furnisher  of  material  for  the  structure,  like  the 
plaintiff,   and   would,  according  to  such   construction   and 
application  of  the  exemption  statute,  not  be  included  within 
the  meaning  and  intent  of  the  legislature  in  '^^  declaring 
that  such  exemptions  shall  not  affect  the  liens  of  laborers  and 
mechanics.     We  do  not  think  such  a  view  gives  effect  to  the 
intent  of  the  legislature,  as  manifest  in  these  statutes.     Even 
without  any  further  expression  of  the  legislative  intent  on 
this  point  than  the  clause  of  section  323  above  referred  to,  we 
could  not  adopt  the  view  urged  by  respondents  as  giving  effect 
to  the  intent  of  the  law.     We  are  satisfied  that,  in  providing 
that  such  exemptions  shall  not  affect  any  laborers'  or  me- 
chanics' liens,  the  legislature  referred  to  the  liens  for  material 
and  labor  provided  for  by  the  statutes  of  this  state  commonly 
mentioned  as  the  "  Mechanic's  Lien  Law."     Such  iniprove- 
nients,  in  fact,  comprise  labor  bestowed  upon  material,  both 
on  and  off  the  premises  where  the  improvement  is  placed. 
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Payment  for  the  material  is  payment  for  the  labor  expended 
upon  it  through  all  the  changes  it  has  undergone,  from  ita 
natural  raw  state,  until  placed  in  the  structure. 

But  if,  in  looking  at  section  323  of  the  exemption  statute 
alone,  there  is  room  to  raise  doubts  as  to  the  intent  of  the 
legislature,  and  room  for  contention  that  a  homestead  claim- 
ant may  obtain  material  for  improvement  on  his  homestead, 
and  enjoy  the  same  without  payment,  in  case  no  property 
can  be  found  over  and  above  the  exemption,  there  is  still 
another  provision  in  the  same  statute  which  seems  to  give 
further  light  as  to  the  intention  of  the  legislature  on  the 
point  under  consideration,  namely,  a  provision  of  section  328, 
wherein  it  is  declared  ''  that  this  act  shall  not  be  construed  as 
to  in  any  manner  relate  to  judgments  or  decrees  rendered  on 
the  foreclosure  of  mortgages,  either  equitable  or  legal."  The 
lien  under  consideration  is  a  specific  encumbrance,  existing 
through  a  positive  enactment  of  the  legislature,  operating 
upon  certain  facts,  and  the  lienor  would  seem  to  be  entitled 
to  his  judgment  of  foreclosure,  on  showing  the  facts  and  a  com- 
pliance with  the  statute,  the  same  as  a  party,  on  making  out 
his  case,  is  entitled  to  judgment  for  debt,  although  the  debtor 
may  not  have  property  subject  to  an  ordinary  execution. 
Now,  when  it  comes  to  the  execution  of  these  judgments,  it  is 
found  that  the  legislature  has  made  a  distinction  between 
them  in  the  statute  relating  to  exemptions,  declaring,  in  effect, 
that  such  exemptions  shall  not  be  construed  to  affect  judg- 
ments or  decrees  of  foreclosure  of  specific  encumbrances.  '^^ 
If  this  is  not  the  plain  intendment  of  the  provisions  of  the 
exemption  statute  last-above  quoted,  we  think  it  would  be 
difficult  to  conceive  or  reasonably  explain  the  intent  those 
provisions  manifest. 

The  rules  of  construction  that  several  provisions  of  statutes 
relating  to  the  same  subject  shall  be  considered  and  construed 
together,  so  that  all  the  provisions  shall  be  given  reasonable 
force  and  effect,  if  possible  (Code  Civ.  Proa,  sec.  631),  and 
that,  '*  when  a  statute  is  equally  susceptible  of  two  interpreta- 
tions, one  in  favor  of  natural  right  and  the  other  against  it, 
the  former  is  to  be  adopted"  (Code  Civ.  Proc,  sec.  638),  both, 
we  think,  demand  such  a  construction  of  the  statutes  in  ques- 
tion as  will  give  force  and  effect  to  appellant's  lien. 

Respondents  cite,  in  support  of  their  position,  Richards  ▼• 
Shear^  70  Cal.  187,  wherein  the  court  held  that  the  homestead 
was  not  subject  to  sale  in  satisfaction  of  a  lien  for  material 
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alone,  furnished  in  the  improvement  thereof.  While  there  is 
some  likeness,  but  not  entire  similarity,  in  the  [irovisions  of 
the  California  statute  and  the  clause  of  section  323  of  our 
code  above  quoted,  it  does  not  appear  that  the  California 
court  waa  ai<led  by  such  general  proviso  as  we  have  in  section 
328  to  show  the  intendment  of  the  legislature.  It  has  been 
shown  that  the  exemption  statute  of  Montana  was  not  taken 
from  California,  in  Lindley  v.  DavU^  7  Mont.  207,  arid  Merri' 
gfin  V.  English^  9  Mont.  113,  and  considering  the  difference  of 
form,  as  well  as  additional  provisions  we  have  to  construe 
and  apply,  it  would  seem  to  be  an  abdication  of  reason  to  fol- 
low the  holding  in  the  California  case  just  cited.  It  should 
be  further  observed  that  in  a  recent  case  the  supreme  court  of 
Nebraska  placed  a  construction  opposed  to  that  of  California 
on  statutory  provisions  entirely  similar:  Phelpi  etc.  Windmill 
Co,  ▼.  Skay^  32  Neb.  19.  The  holding  in  the  case  of  Duncan 
V.  Batemen^  23  Ark.  327,  79  Am.  Dec.  109,  cited  by  respond- 
ents, is  based  upon  different  statutory  provisions  than  those 
prevailing  in  Montana.  It  was  there  held  that  the  statute  of 
Arkansas  did  not  create  a  lien  in  favor  of  one  who  simply  fur- 
nislied  tnaterial.  Such  might  be  the  case.  Tlie  lien  depends 
on  the  statute  for  existence.  But  here  it  is  not  disputed  that 
the  statute  imposes  the  lien  in  favor  of  appellant;  and  we 
^*  think,  without  deubt,  the  legislature  intended  the  home- 
stead should  be  subject  to  a  lien,  and  to  foreclosure  and  sale 
thereunder  for  material  obtained  and  used  by  the  owners  of 
the  homestead  in  the  improvement  thereof. 

Judgment  is  therefore  reversed,  and  the  cause  remanded 
for  proceedings  in  conformity  with  the  views  herein  expressed. 

Pbmbbbton,  C.  J.,  concurs. 


JuDQs  Db  Witt  dinented  from  th«  opinion  of  the  ooarl    In  hU  di»* 

Muting  opinion  ho  first  coniiderod  tho  f«oto  of  the  case  for  the  purpose  of 

determining  whether  the  premises  in  controversy  had  l>een  impressed  with 

^o  charaoteristics  of  a  homestead  so  as  to  come  within  the  proteotion  of  the 

■tatates  of  the  state  exempting  homesteads  from  forced  sale,  and  reached 

the  same  conclosion  npon  this  subject  as  did  the  other  members  of  the  court. 

He  next  referred  to  the  statutes  of  the  state  relied  npon  by  the  majority  of 

the  court,  and  announced  his  conclusion  that  there  was  nothing  in  them  sub* 

jecting  a  homestead  to  the  lien  of  a  mere  materialman,  and  upon  this  subject 

he  said:  "And  this  brings  me  to  the  consideration  of  the  second  point  in  the 

case.     Section  323  of  the  Code  of  Civil  Procedure  provides  that  the  home- 

vtead  exemption  shall  not  aflfoct  any   *  laborers   or  mechanics'  liens.'    A 

homestead  is  thus  not  exempt  from  the  lien  of  a  laborer  or  mechanic 

Apitellant  ooateods  that  in  the  exception  the  term  '  laborer  or  mechanic' 


:^» 
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la  generic,  ftnd  !■  lotended  to  inelnde  all  materialmen  or  lambermen,  wm 
plaintiff  ia  in  thia  oaao.  Section  1370,  Compiled  Statutea,  givea  n  lien  to 
certain  claaaea  of  peraoua,  and  deacribea  them  aa  '  every  mechanic,  bniltw, 
lumberman,  artiaan,  laborer,  or  other  person  or  persona,  aaaoctatton,  or  part- 
nership or  corporation,  that  aliall  do  or  perform  any  work  or  labor  upon,  or 
famish  any  material,  machinery,  or  fixture  for,  any  building.'  etc  Thia 
]iat  of  lienors  includea  mechanica  and  laborers,  and  alao  lumbermen,  and  gen- 
oral  materialmen,  aa  peraona  ara  called  who  fumiah  materiaL  Section  322 
of  the  Code  of  Civil  Procedure  exempta  the  homeateail  from  forced  aale  ou 
execution,  or  any  other  final  proceas  from  a  courL  If  the  atatute  of  exemp- 
tiona  had  stopped  here  it  ia  plain  that  all  p3rson8  named  in  aection  1370  as 
lienora  would  be  deprived  of  any  enforceable  lien  against  a  homestead.  Bi.t 
ftection  3*23  follows,  and  makes  an  exception  to  the  homestead  exemption, 
and  apeciHcally  namea  the  excepted  cUsaea  of  persona  aa  '  mechaa-es  and 
laborers.'  It  doea  not,  in  terms,  except  all  clasaea  of  lienora  named  in  arc* 
tion  1370,  but  aelecta  two  of  thoae  claaaea  and  namea  them.  If  the  inteut 
waa  to  let  into  a  lien  on  a  homestead  all  lienora  named  in  aeetion  1370  the 
atatute  would  have  aaid  aa  When  it  expreaaly  aelecta  two  claaaea  only, 
namely,  laborera  and  mechanica,  and  deaignatea  them  by  name,  and  omita 
to  name  all  other  persons  in  whose  company  mechanica  and  laborers  are 
found,  in  aection  1370,  the  omiaaion  ia  certainly  aignificant,  and  renders 
applicable  the  maxim  'fiepreMio  iinivs^'  eto.  It  ia  quite  true  that  every  man 
who  furiiiahea  materiala  ia  also,  in  one  point  of  view,  furniahing  lalwr,  for 
every  finiahed  product  includes  the  raw  material  and  the  labor  placed  upou  it, 
aud,  aa  a  rule,  the  lalior  in  the  finiahed  product  ia  of  much  more  value  than 
the  raw  material  This  may  be  observed  univeraally.  The  Inuiliermau  sells 
boards.  The  greateat  value  in  the  boarda  ia  the  labor  placed  upon  theoL 
The  quarry  man  aella  bnilding-atonea.  The  original  coat  of  the  material  waa 
almost  nothing.  The  value  of  the  finiahed  block  is  almoat  wholly  in  the  labor. 
The  capitalist  aella  the  nae  of  money,  which  money  repreaents  labor.  Bat 
when  we  deal  in  the  warea  of  the  lumberman,  the  quarryman,  or  the  capitaliat^ 
we  do  not  call  those  warea  *  labor,*  nor  do  we  call  the  dealera  in  thoae  wares 
*  laborera.'  Therefore  it  doea  not  aeem  to  me  to  be  the  aimplest  ami  plainest 
oonstruction  of  the  atatute  to  make  the  worda  *  laborer  or  mechanic '  iuela<le 
a  material  furnisher,  beciuae  the  material  aupplied  by  the  furnisher  ia  the 
result  of  labor.  I  am  of  opinion,  therefore,  that  the  worda  *  mechanics  and 
laborers  *  in  section  323  are  not  generic,  as  appellant  urgea,  and  would  not 
include  materialmen  and  lumbermen.  Thia  view  haa  been  held  in  CAlifor- 
nia:  RiehutrU  v.  Shfar,  70  Cal.  187:  WaUh  ▼.  MeMtnomy,  74  Cal.  33d.  I 
quote  aa  followa  from  ffkhai'ds  v.  8fiear,  70  Cal.  187;  '  It  ia  aaid  for  the  appftl* 
lants  that  it  waa  not  the  intent  of  the  legislature  to  subject  the  home^teaii 
to  execution  or  forced  aale  in  aatisfaction  of  judgmenta  obtained  on  clebu 
aecured  by  liena  of  mechauica  and  laborera  who  perform  manual  labor  ia 
and  about  the  the  building,  and  withhold  anch  privilege  from  the  men  who 
furnish  maierial  therefor.  We  can  aee  great  force  in  the  auggeatioa  of 
Mr.  Thompson,  in  his  work  on  Homesteada  and  Exemptiona,  aection  312, 
that  there  ia  no  difference  in  principle  between  a  debt  dne  to  A,  who  has 
provided  me  with  the  land  upon  which  I  have  erected  my  budding,  aud  a 
debt  due  to  B,  who  haa  fnrniahed  the  materiala  to  build  it,  and  a  debt  due 
to  C,  whose  labor  haa  bnilt  it  But  where  the  legiaiature  baa  nndertakeu 
to  deal  with  the  aubject,  and  haa  declared  from  what  the  homestead  ahaU 
be  exempt,  ana  with  what  it  ahall  be  charged,  it  only  remaina  for  the  gourU 
to  give  effect  to  ita  provisiona.     Admittedly,  the  language  of  the  aection  of 
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th«  code  to  specifying  in  vhal  ioBtaneea  the  bomettead  shftll  be  subject  to 
execntioQ  ami  forct^d  sa  e  does  not  iuclode  the  lie  as  of  ma  teri<i  linen.  The 
language  is  in  satisfaction  of  JQilgmenta  **  oo  debu  secured  by  mechanioe, 
laburers,  or  vendors*  liens  npon  the  premises."  The  chapter  of  the  Code  of 
Civil  Prooednre  which  provides  for  liens  of  the  nature  ctninied  by  the  pUin- 
tifh  is  headed  "Liens  of  Mechanics  and  Others  Upon  Real  Pioperty,'*  and 
gives  to  "mechaiiies,  uiaterialmen,  contractors^  subcoii tractors,  artisans, 
szehitectSy  maehinista*  builders,  miners,  and  all  persons  and  laborers  of  every 
class,  performing  lalmr  npon  or  furnishing  materials  to  be  used  iu  the  oou« 
structioo  ....  a  lien,"  etc.:  Code  Civ.  Proo.,  seo.  1183.' 

'*I  do  not  observe  any  marked  distinction  between  the  California  statute 
and  our  own,  nor  can  1  agree  that  section  328  of  our  Code  of  Civil  Proced- 
ure helps  the  contention  that  a  pure  materialman  may  enforce  a  lien  against 
a  hoQieetead.  Section  323  of  the  Co«le  of  Civil  Procedure  provi«le8  that  this 
homestead  exemption  shall  not  affect  a  laboror*sor  mechanic's  lien.  I  think 
we  all  concede  tiiat  the  enforceability  of  the  Liborer's  and  mechanic's  lien  is 
iuteiiiletl  to  l>e  saved  by  this  section,  even  granting  that  my  construction  of 
the  wortla  '  laborer '  nnd  '  mechaoio '  is  correct,  and  that  those  terms  ara 
not  generic,  so  as  to  include  all  materialmen. 

"Now,  it  18  furtlier  suggested  that  the  •nforoeability  of  liens,  including 
materialmen's  («nch  as  plaintiff  herein),  is  saved  by  the  proviso  of  section 
328,  which  is  as  follows:  '  i^rtmded^  That  this  act  shall  not  lie  construed  as 
to  in  any  manner  relate  to  jndgmenta  or  decrees  rendered  on  the  foreclosure 
of  iJiorigas^es,  either  equitable  or  legaL'  The  oonstruotion  of  this  proviso, 
•s  held  by  part  of  thin  court,  makes  the  words,  'mortgage,  either  eqiiitttUe 
or  legal,*  lu  section  328,  to  include  materialmen's  liens.  I  cannot  satisfy 
myseli  that  such  inclusion  was  intended.  A  mortgage  is  an  eucuinbranco 
placet!  upon  property  by  the  acts  of  the  parties,  either  exprensly  so  iutemled 
by  the  partial  or  so  e<»nstrued  by  a  court  of  equity.  On  the  other  haiMl,  the 
inecbaiHc'a,  or  laborer's,  or  materialman's  lien  is  given  by  virtue  of  an  ex* 
press  statute.  A  mortgage  is  given  by  the  debtor  voluntarily,  either 
expre>isly  or  by  con:»truction  of  equity.  A  mechanic's  or  lal>orer's  or  mate- 
rialiiian's  lieu  is  secured  against  the  debtor  without  hi«  coiment  A  niort* 
gage  baa  the  characteristic  of  a  lien,  in  that  it  is  a  secnrity  upon  property. 
A  mechanic's  lien  is  al»o  a  a  security  on  property,  but  it  is  not  obtained  by 
the  voluntary  act  of  the  debtor.  A  mortgage  is  a  lien,  and  something  more. 
(1  Jones  on  Liens,  sees.  2,  II.)  I  quote  from  those  sections  as  foUows: 
'The  word  '"lieu"  is  here  used  in  its  legal  and  teohnical  sense.  Much  con- 
fosioii  ha«  arisen  from  using  the  word  in  a  loose  manner,  at  one  time  in  its 
technical  sense  and  at  another  in  its  popular  sense.  It  is  often  convenient 
aud  projier  to  speak  of  the  lien  of  a  mortgage  or  of  the  lien  of  a  pledge.  Of 
cour-«e  it  will  often  happen,  when  the  word  is  need  in  this  senie,  that  the 
des<ription  of  the  lien  shows  that  the  word  is  used  merely  to  denote  the 
ebar.rr  or  eucunibrance  of  a  mortgage,  pledge,  attachment,  or  juiignient.' 
Saa  2.  *  A  niort);age  is  sometimes  inaccurately  called  a  lien.  '*  And  so  it 
ii^**  Mays  Mr.  Justice  Story,  *' and  something  more;  it  is  a  transfer  of  the 
property  ibteli'  as  security  for  the  debt.  This  must  be  admitted  to  be  true 
at  law,  and  it  is  equally  true  in  equity,  for  in  this  respect  equity  follows 
the  law.  It  does  not  consider  the  estate  of  the  mortgagee  as  defeated  and 
reduced  to  a  mere  lien,  but  it  treats  it  as  a  trust  estate,  and  acconling  to 
tba  mteii'ion  of  the  |)ariies,  as  a  qualified  estate  and  security.  When  the 
deb«  \n  il  ((ch-ir.'ed  t  -ere  is  a  resulting  trust  for  the  mort^affor.  It  i», 
thereiorr  only  iu  a  ioime  and  general  sense  that  it  is  sometimes  calle«l  a 
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lien,  and  tben  only  by  way  of  eontrast  to  an  eatate  alisolute  and  indefeas- 
ible ":  Conard  r.  AUnnlie  Ins.  Co.,  1  PeU  38«.  441.'  Sec  11.  'I  think  that 
the  intent  of  the  proviao  of  aeotion  828  waa  to  treat  of  mortgages,  as  the 
language  aays,  and  not  of  the  materialmen'a  liena,  which  are  not  mentioned 
in  terms,  and  which  it  ia  not  nooeasary  to  inclnde  in  the  word  "mortgage." 
In  thia  Tiew,  the  proviso  of  aeotion  828  luoka  to  the  saving  of  a  aecnnty 
created  by  the  act  of  the  party,  namely,  a  mortgage.  Thia  aeems  wholly 
juat.  It  ia  right  that  the  debtor  ahonld  not  be  relieved  from  a  seeanty 
which  he  bad  voluntarily  created.  Bat  when  the  atatuto  makea  this  sort  of 
a  declaration  I  do  not  understand  that  we  most  also  hold  that,  by  the  same 
language  by  m-htch  it  retains  the  security  of  the  Tolnntary  mortgage,  it  also 
intended  to  retain  the  aecurity  of  the  involnntary  mechanic's  lien,  which 
operates  against  the  debtor  te  inwUum,  whioh  waa  the  creature  of  the  statate, 
and  not  of  the  debtor. 

'*  The  appellant  cites  us  to  Pheip$  etc  WindnUU  Co.  ▼.  Skttf^  82  Neb.  19.  as 
holding  a  view  contrary  to  that  which  I  entertain.  AU  that  ia  aaid  in  that 
case  is  aa  follows:  '  Section  8»  chapter  36,  Compiled  Statutes,  provides  that 
"  the  homestead  ia  subject  to  execution  or  foreed  aale  in  aatiafaction  of  judg- 
ments obtained:  1.  On  debts  secured  by  mechanics,  laborers,  or  vendors' 
liens  upon  the  premises;  2.  On  debts  secured  by  mortgages  upon  the  prem* 
iscs,  executed  and  acknowledged  by  both  husband  and  wife  or  an  nnmarried 
claimant."  Thia  aection  makea  the  homestead  liable  for  a  mechanic's  lien.* 
The  matter  is  thus  disposed  of  by  the  Nebraska  court  in  one  line  of  the 
opinion.  Whatever  good  reaaona  that  court  had  for  ita  viewa  are  not  die* 
closed  by  the  opinion,  which,  therefore,  doea  not  give  me  any  lighl  The 
cause  of  action  in  the  Nebraaka  case  waa  for  supplying  a  windmill.  The 
counsel  in  the  case  for  the  lienor  put  their  claim  upon  the  ground  that  it 
was  for  both  labor  and  material,  and  that  only  pare  materialmen  were 
excluded  by  the  homestead  exemption.  That  the  claim  waa  for  both  labor 
and  material  does  not,  however,  appear  in  the  statement  of  facta  made  by 
the  court,  nor  in  the  meager  expreesion  of  opinion  aa  to  the  law.  But  if  the 
Nebraska  case  was,  aa  counsel  therein  argued,  one  for  material  and  labor 
both,  then  the  case  is  not  in  oonflict  with  the  views  which  I  suggest;  and,  if 
the  case  was  one  for  material  only,  all  that  I  oan  aay  is  that  the  case  was 
not  sufficiently  reasoned  out  to  give  me  any  aatisf action. 

'*  This  matter  was  suggeated  in  Merriffon  v.  Engbtht  0  Mont.  128,  and  tlis 
70  and  74  California  caaea  were  called  to  the  attention  of  the  court.  Bot 
the  court  held  that  those  caaea  were  not  in  point  in  Menigan  v.  BngUth^  and 
said:  'In  each  of  the  caaea  cited  the  court  treated  the  lien  aa  a  lien  for 
material  alone.  In  the  first  case  cited  the  lien,  aa  a  matter  of  fact,  was  Car 
material  only.  We  do  not  hold  that  a  materialman  haa  such  a  lien  aa  will 
be  valid  against  a  homestead.     That  is  not  the  question  before  ns.' 

"  I  am  therefore  of  opinion  that  the  district  court  should  be  sustained  in  its 
fimling  that  the  premises  were  a  homestead,  anc  also  in  its  conclusion  that 
a  pure  materialman  or  lumberman  cannot  enforce  a  lien  againat  a  homestead. 

Mrck ANics'  LnifR  ON  floMi8TiAi>a.~See  the  notes  to  PauUen  v.  Jfa*ilv« 
9  Am.  8t.  Rep.  538,  and  La  Cram  He.  R.  R.  Co.  y.  VamUr^ooi.  78  An. 
Dec.  699.     Tliat   part  of  the  Minneaota  Machanic'a  Lien  Law  anbjeoting 
homesteada  to  liena  ia  unoonatitutional:  Moifor  T.  BtHandi^  39  Minn.  438; 
12  Am.  St  Rep.  668. 
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TTooDMAN  V.  Calkins. 

[IS  MOMTAVA*  86&] 
Bon»  NOT  SlOlTBD  BT  PRINCIPAL. — A    BoMD  OF  iNDIMNlTr  pOrpOlifalg   tO 

be  the  bond  of  the  plain tiflf  in  the  action,  m  prinoifwl,  and  two  other 
persons  as  sureties,  stipulating  that  the  parties  would  sare  the  oonstable 
harmless  from  a  claim  made  to  property  leried  upon  by  him,  though 
•ot  signed  by  sneh  principal,  is  bindinj(  upon  the  snreties.  Thongh  the 
•areties  sign  on  the  comiition  and  nuderttanding  that  the  principal 
would  also  sign,  and  never  intended  or  consented  that  the  bond  should 
be  delirered  without  his  signature,  they  lost  no  substantial  rights  by 
his  failure  to  sign  with  them,  and  if  they  did  not  make  known  to  the 
officer  accepting  the  boud  the  condition  or  understanding  upon  which 
they  signed  it  he  cannot  be  prejudiced  thereby. 

Statement  of  the  case  by  Mr.  Justice  DbWitt:   This 
action  is  commenced  by  plaintifif,  as  constable,  against  the 
defendants,  who  were  sureties  on  an  undertaking  to  indem- 
nify  plnintifT,  as  constable,  for  holding  property  which  he  had 
seized  on  an  attachment,  and  which  was  claimed  by  persons 
other  than  the  defendant  in  the  attachment  suit.     Archie 
Beaton  brought  suit  against  Patrick  Lieo,  in  the  justice  coarty 
to  recover  seventy-four  dollars.     A  writ  of  attachment  was 
issued   in   that  action,   and   given  to  plaintiff,  a  specially 
deputed   constable,  for  service.    The  constable  levied   upon 
the  8um  of  forty-five  dollars  and  eighty-five  cents  in   the 
hands  of  P.  J.  Touhy.     Wise  and  Ooodkind  served  written 
notice  upon  the  constable,  claiming  the  moneys,  so  levied 
upon,  as  belonging  to  them,  and  demanding  the  delivery  of 
the  same  to  them.     The  constable  informed  the  plaintiff  in 
the  action  of  that  fact.    Thereupon  the  defendants  executed 
and    delivered  to  plaintiff  a  written   undertaking,  which  is 
attached  to  the  complaint  in  this  action.     In  consideration 
of  that  undertaking  the  constable  paid  over  the  money  so 
levied  upon  to  the  plaintiff  in  the  action.     The  undertaking 
was  to  the  effect  that  the  parties  thereto  would  save  the  plain- 
tiff herein  harmless  from  said  claim  of  Wise  and  Goodkind. 
Afterwards  Wise  and  Goodkind  brought  action  against  this 
plaintiff,  and  recovered  judgment  against  him  for  the  amount 
which  they  had  so  claimed  as  their  property  in  the  hands  of 
said  Touhy.    Plaintiff  now  brings  action  against  these  defend- 
ants, sureties  on  said  undertaking,  for  damages  by  reason  of 
the  judgment  against  him,  which  he  had  paid.    The  under* 
taking  which  these  defendants  gave  named  as  parties  thereto 
Archie  Beaton  as  principal  and  R.  IL  CaUdns  and  J.  8, 
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Feaihcrly  as  sureties.  It  was  executed  by  the  sureties  onlj, 
and  not  by  the  principal.  The  above  facts  appear  by  the 
complaint  in  this  action.  The  answer,  among  other  things 
set  forth  "that  it  [the  undertaking  or  bond]  was  signed 
by  tliese  defendants  as  sureties,  on  the  condition  and  under- 
standing thjit  he  [daid  Beaton]  should  sign  it  before  it 
should  he  delivered;  that  said  Beaton  never  signed  the 
same,  nor  did  any  one  in  his  behalf,  and  that  these  defend- 
ants  never  intended,  nor  consented|  that  it  should  be  deliv- 
ered without  his  signature."  On  the  motion  of  plaintiff  the 
court  rendered  judgment  in  favor  of  plaintiff,  upon  the  plead- 
ings. Did  the  plea  of  defeiidant,  as  to  the  agreement  in  ref- 
erence to  the  delivery  of  the  undertaking  form  an  issue  which 
should  have  been  tried?  If  so,  the  judgment  on  the  pleadings 
is  contended  by  appellants  to  be  error. 

David  B.  Carpenter^  for  the  appellants. 
R.  R.  Purcelly  for  the  respondent. 

■•*  Harwood,  J.  The  foregoing  statement  of  the  case  by 
Mr.  Justice  De  Witt  is  sufficient  for  the  puriK>ses  of  this 
decision.  The  judgment  of  the  trial  court,  in  our  opinion^ 
should  be  affirmed. 

Beaton,  the  principal,  who  procured  the  undertaking  to  be 
executed    by  the  sureties  on   his  behalf,  and    received  the 
attached  money  from  the  officer  (which  money  was  not  sub- 
ject to  the  attachment),  was  liahle  therefor,  without  signing 
the  undertaking,  in  an  action  by  the  officer,  as  well  as  to 
reimburse  his  sureties  for  whatever  they  were  compelled  to 
pay  by  reason  of  their  engagement  in  said  undertaking,  on 
behalf  of  the  principal.     Both  the  principal   and   sureties 
could  have  been  sued  in  the  same  action,  or  if  the  principal 
was  not  joined  in  the  action  brought  by  the  officer  against 
the  sureties  they  could    have  required  the  principal  to  be 
brought  in  and  made  party  defendant  in  the  action  against 
the  sureties,  and  have  execution  levied  against  the  principal 
first:  Hoakina  ▼•    White,  13  Mont.  70;   Wibeaux  ▼.   Orinnell 
Live.^tock   Co.,  9  Mont    154.     »••  Thereby  liability  for  the 
same  damage  would  have  beeu  fastened  upon  the  principal 
debtor,  along  with  the  sureties.     No  substantial  right  of  the 
sureties  was  lost,  by  reason  of  the  principal  failing  to  sign 
said  undertaking.    Nor  are  they  even  inconvenienced  thereby, 
for  had  they  made  the  principal  a  party  defendant  with  them 
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in   the  action  against  the  snretiee  the  instant  there   were 
shown  grounds  for  recovery  of  damages  from  the  sureties  for 
the  default  of  the  principal  the  same  showing  would  haT» 
been  ground  for  judgment  against  the  principal  obligor  also. 
The  defense  alleged    by  the  sureties  that   the   undertakin|i( 
'^  Was  signed  by  these  defend;int8  as  sureties  on  condition  and 
understanding'*  that    the  principal,  Beaton,  should  sign    it 
also;  **and  that  these  defendants  never  intended  nor  con- 
sented that  it  sliould   be  delivered  without  his  signature,'* 
involves  no  fact  or  condition,  which,  under  the  law,  would 
have  given  them  any  right  or  remedy  for  reimbursement  or 
contribution,  which  they  do  not  already  possess.     Therefore^ 
no  substantial  defense  was  set   up  by  the  answer  in  that 
respect,  and  the  court   ruled    correctly  in  disregarding   it: 
Wiheaux  v.  Orinnell  Livestock  Co,y  9  Mont   154,  and  Iloskin^ 
V.  J^hite^  13  Mont  70.     The  law,  as  expounded  in  the  case  of 
JViy  V.  0/T,  2  Mont  559,  when  rightly  considered,  would  lead 
to  the  same  conclusion,  because  tlie  pleading  in  the  cnse  at 
bar  does  not  show  that  the  officer  who  turned  over  tlie  at- 
tached property  to  Beaton  on  receiving  said  undertaking  for 
his  protection  in  so  doing  was  at  all  cognizant  of  the  **condi« 
tion   and    untlerstanding^'  of  the   sureties  titat   Beaton,  the 
principal,  should  sign  the  undertaking  before  it  was  deliv- 
ered; or  that  defendants  **  never  intended  that  it  should  be 
delivered"  without  the   signature  of  Beaton,  principal.     It 
has  been  held  that  such  statutory  undertakings  are  good  and 
binding  ol>ligations  of  the  sureties  without  the  signature  of 
the  principal,  who  procures  and  delivers  the  same  on    his 
behalf.     Therefore,  so  far  as  the  undertaking  shows  on  its 
face,  the  officer  and  his  legal  advisers  were  justiBed  in  ac* 
cepting  it  as  a  good   and  valid  obligation  of  the  sureties^ 
although  not  signed  by  the  principal:  Pierae  Y.MileSyS  MonL 
649;  Hedderirk  v.  Pontet,  6  Mont.  348. 

The  argument,  that  under  all  circumstances  or  in  all 
engagements  on  obligations,  it  cannot  be  affirmed  as  a  legal 
proposition,  '^^  that  it  would  be  of  no  material  legal  ad  van- 
tiige  to  the  sureties  to  have  the  principal's  signature  on  the 
bond  or  undertaking  has  no  force  in  this  case.  The  ques- 
tion in  this  case  must  be  decided,  and  decided  on  the  legal 
conditions  involved  in  it  If  the  sureties  have  lost  any  male- 
rial  legal  right  by  reason  of  the  omission  of  the  principal  to 
sign  this  undertaking  (obligating  himself  to  do  as  principal 
what  the  Jaw  obliges   him  to  do  without  the  underlaking)  it 
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bas  not  been  pointed  out  or  in  any  manner  auggested  in  tbia 
cnee.  It  is  well  known  that  there  are  bonds  and  obligatioofl 
wherebj  the  liability  of  both  principal  and  sureties  arise 
from,  and  is  founded  upon,  the  instrument  alone,  and  wbere 
the  principal  could  neither  be  held  liable  directly  to  the 
obligee  nor  collaterally  as  betweep  him  and  the  sureties  with- 
out his  signature,  but  such  is  not  the  case  at  bar.  And  we 
do  not  perceive  how  general  suggestions  of  doubts  respecting 
those  oases  are  applicable  in  deciding  this,  or  will  aid  in  cor^ 
rectly  deciding  such  other  cases  when  they  arise. 

An  order  will  be  entered  affirming  the  judgment  of  tbe  trial 
court. 

Pembbbton,  C.  J.,  concurs. 

De  Witt,  J.,  concurring.  I  am  not  wholly  satisfied  that 
it  is  of  absolutely  no  advantage  to  the  sureties  to  have  the 
principal's  signature  on  the  undertaking;  nor  am  I  satisfied 
that,  under  all  circumstances,  sufficient  evidence  of  the  lia- 
bility of  the  signing  sureties  would  also  be  alone  proof  of  the 
liability  of  the  nonsigning  principal.  I  think  cases  might 
arise  where  the  proof  would  have  to  go  a  pace  further.  But 
the  suggested  advantage  to  the  sureties  is  probably  not  auffi- 
ciently  substantial  iu  this  case  to  be  noticed.  I  therefore  con- 
cur in  the  affirmance.  __ 

SuBrrrsHl^— Bond  not  Signsd  bt  Prikoipal. — A  bond  in  which  tfa« 
officer  is  named  m  principal,  bnt  which  is  not  execnted  by  him,  is  prima /aelt 
iaralid:  Board  qfEduecUion  t.  Sweeney,  1  a  Dak.  642;  36  Am.  St  Rep.  767, 
•ad  note^  with  the  oases  collected;  Weir  t«  MoU,  anU^  p.  46^  and  nota^ 
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[IB  MOMTAKA,  887.] 

JvBT  Trial— QaoTiBNT  Verdicts.— If  Jurors  Aorkb  to  mark  Tariona 
sums,  add  them  together,  and  divide  the  aggregate  sum  by  twelre^  and 
that  the  result  so  ascertained  shall  be  their  verdict^  snch  verdict  is  bad, 
and  will  be  set  aside.  On  the  other  hand,  if,  without  any  preVioos 
agreement^  the  amounts  suggested  by  each  juror  are  added,  and  the 
asgregate  divided  by  twelve  and  the  result  accepted  by  jurors  as  tboir 
verdict,  without  any  agreement  between  them  that  anch  shall  be  ^e 
case,  snch  verdict  is  not  objectionable. 

JvRT  Trial.— Ths  Affidayit  of  a  Juror  mat  bi  Bioiitrd  to  attaok  his 
verdict  under  the  statutes  of  Montana  if  such  affidavit  ahowa  a  roioct  to 
the  datermination  of  ohanoe. 
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JoRT  TuiAL-DBiRRinifATiO!!  OF  Chano^  What  18.— A  Jurof  resorU  to 
the  cieterminatiou  of  clmnce  wbeuever  be  resorts  to  ftiiy  iiielbod  of  ile- 
termioation,  the  steps  ami  results  of  whiob  are  beyoiiil  bis  calcnUtionp 
and  not  followed  uor  participated  in  by  his  uiiderMtaiidiiig,  and,  tliere- 
fore,  when  a  juror  agrees  to  abide  by  a  quotient  verdict  be  rctforta  to  tbo 
determination  of  chance. 

Jv&T  Trial — ^Ths  ArnDAViT  or  ▲  Juror  may  be  reeetred  to  show  that  tbo 
▼erdict  rendered  was  a  quotient  verdict*  if  the  statute  autboriaes  the 
reception  of  an  affidavit  of  a  juror  for  the  purpose  of  abowing  that  a 
Teniict  was  a  determination  of  chance. 

IF.  /.  Lippineott^  for  the  appellant. 

Charles  R.  Leonard^  for  the  respondent. 

••^  De  Witt,  J.    The  plaintiff  npi>enl8  from  an  order  grant- 
ing n  new  trial.     The  verdict  and  tlie  judgment  were  in  favor 
of  the  plaintiff  for  $167.03.     The  defendant  moved  for  a  new 
trial  upon  one  ground  only,  to  wit:  '*  Misconduct  of  the  jury": 
Code  Civ.  Proc.,  sec.  296,  sul'd.  2.     This  section  and  subdivi- 
sion are  as  follows:  *'The  former  verdict  or  other  decision  may 
be  vacated,  and  a  new  trial  granted  on  the  application  of  the 
party   aggrieved,  for  any  of  the  following  causes  matt^rially 
affecting  tiie  substantial  rights  of  said  party.  ....  Second, 
misconduct  of  the  jury;  and  whenever  any  one  or  more  of 
the  jurors  sli a  11  have  been  induced  to  assent  to  any  general 
or  special  verdict,  or  to  a  finding  on  any  question  or  questions 
submitted  to  them  by  the  court,  by  a  resort  to  the  deteruiina- 
tion  of  chance,  such  misconduct  may  be  proved  by  the  affi- 
davits of  any  one  or  more  of  the  jurors."     In  support  of  this 
motion,  the  defendant  filed  an  affidavit  made  by  William  J.. 
McNamara  and   David   Meiklejohn,  two  of  the  jurors,  who 
de^>osed  as  follows:  *'That  there  was  a  disagreement  among 
the  members  of  the  jury  as  to  the  verdict  which  should  be 
rendered  in  said  cause,  and  a  proposition  was  thereupon  made 
and  agreed  upon  by  the  members  of  the  jury  that  each  mom- 
ber  should  indicate  the  amount  for  which  he  thought  the 
plaintiff  should  recover,  if  at  all,  and   that  the  sums  thus 
indicated  should  be  added  together,  and  the  sum  so  found 
should  thereupon  be  divided  by  twelve,  and  the  •*•  quotient 
thus  found  should  be  and  constitute  the  amount  in  which 
plaintiff  should  recover;  and  said  jurors  agreed  to  abide  by 
the  result  arrived  at  in  this  manner;  that  in  this  manner  the 
agreement  upon  a  verdict  was  reached,  and  the  verdict  of 
$176  ($167.63)  arrived  at     Affiants  further  state  that  they, 
and  each  of  them,  were  induced  to  assent  to  said  verdict  on 
account  of  said  pr  i>o  <H«a*^  «o  made  and  carried  out."    The 
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plaintiff,  in  opposing  the  motion,  filed  the  affidavit  of  J.  R. 
Silver,  W.  H.  Young,  Joel  Grossman,  and  David  Meiklejohn. 
These  jurors,  in  their  affidavit,  present  a  somewhat  diflferent 
view  of  the  conduct  of  the  jurj  than  that  set  out  in  the  other 
affidavit.    They  say,  in  effect,  that  the  jurors  agreed  that 
each  one  should  set  down  an  amount  that  he  thought  plain- 
tiff should  recover,  and  that  the  amount  should  be  divided  bj 
12;  that  each  thereupon  set  down  an  amount,  and  that  the 
total  was  divided  by  12,  and  the  quotient  found  to  be  $167.63; 
that,  after  this  sum  was  found,  the  jurors  discussed  the  mat- 
ter as  to  whether  that  should  be  the  amount  of  the  verdict, 
and  it  was  unanimously  agreed  that  said  sum  should  be  the 
verdict,  and  it  was  thereupon  inserted  in  the  verdict,  and  the 
jurors  were  asked  by  one  of  their  number  if  that  should  be 
their  verdict,  and  they,  or  most  of  them,  answered  **  Yes," 
and  no  objection  was  made  by  any  juror.    Thereupon  the 
foreman  signed  the  verdict,  and  it  was  returned  into  court. 
Tlie  motion  for  new  trial  was  heard  upon  these  affidavits,  and 
by  the  court  granted.    The  plaintiff  appeals  from  this  order. 

*®*  The  question  upon  this  appeal  is  upon  what  the  cases 
and  books  have  called  **  quotient  verdicts."  Verdicts  arrived 
at  by  methods  such  as  descril>ed  in  the  McNamara  affidavit 
in  this  case  have  been  held  bad  when  properly  before  courts  on 
^notion  for  new  trial.  But  the  facts  vitiating  such  verdicts 
are  the  agreement  by  the  jurors  to  go  into  the  process  of 
marking  amounts,  adding  them,  and  dividing  the  same  by 
12,  and  the  agreement  that  the  result  so  obtained  shall  be 
the  verdict,  without  further  consideration;  and  the  fact  that 
auch  proceedings  were  taken  by  the  jury  in  pursuance  to  such 
an  agreement,  and  that  the  result  so  obtained  was  returned 
as  the  verdict.  (Thompson  and  Merriam  on  Juries,  sec.  408 
et  seq.,  and  numerous  cases  cited;  Goodman  v.  Cody^  1  Wash. 
Ter.  329;  34  Am.  Rep.  815,  note.) 

On  the  other  hand,  it  is  held  that  a  verdict  reached  after 
Che  quotient  process  having  been  had  by  the  jury  is  not 
vicious  **^  **  where  the  calculation  is  purely  informal,  for 
the  purpose  of  ascertaining  the  sense  of  the  jury,  and  every 
juror  feels  at  liberty  to  accept,  reject,  or  qualify  the  result^ 
according  to  his  convictions.  Under  such  circumstances  tbs 
jury  may  adopt  as  their  verdict  the  exact  quotient  found,  and 
it  will  be  good."  (Thompson  and  Merriam  on  Juries,  sec.  410| 
and  cases  cited  and  also  cited  in  appellant's  brief.)  The 
distinction  between  good  verdicts  and  bad  verdicts  where  the 
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t^uotient  process  h.is  been  used  is  well  stated  in  a  rerj  aid 
<sase,  as  follows:  '*  If  the  jurors  previously  agree  to  a  partio- 
t]lar  mode  of  arriving  at  a  verdict,  and  to  abide  by  the  con- 
tingent result  at  all  events,  without  reserving  to  themselves 
the  liberty  of  dissenting,  such  a  proceeding  would  be  improper; 
but  if  the  means  is  adopted  merely  for  the  sake  of  arriving  at 
&  reasonable  measure  of  damages,  without  binding  the  jurors 
by  the  result,  it  is  not  an  objection  to  the  verdict.''  {Dana 
V.  Tucker,  4  Johns.  487.  See,  also,  Hayne's  New  Trial  and 
Appeal,  sec.  71.) 

The  question,  then,  in  this  case  is,  what  was  the  nature  of 
the  resort  to  the  quotient  process  by  this  jury?  The  affidavit 
of  Meiklejohn  and  McNamara  is  clearly  to  the  effect  that  the 
conduct  of  the  jury  was  of  the  kind  first  above  described — 
the  kind  which  the  cases  hold  vitiates  the  verdict.  The 
affidavit  of  Young  and  others  tends  to  present  the  cond4ict  of 
the  jury  as  innocent,  and  being  simply  informal,  for  the  pur- 
pose of  obtaining  the  sense  of  the  jurors.  Meiklejohn  signed 
both  affidavits,  but  McNamara  stands  upon  his  affidavit,  aod 
did  not  sign  the  Young  affidavit.  Our  statute  says  thai 
whenever  any  one  of  the  jurors  shall  have  been  induced  to 
assent  to  a  verdict  by  a  resort  to  the  determination  of  chanoe, 
such  misconduct  may  be  proved  by  the  affidavit  of  such 
juror.  Such  conduct  is  so  defined  by  the  statute  to  be  mis- 
conduct. 8o  it  appears  from  McNamara's  affidavit  that  at 
least  one  juror — that  is,  himself — was  induced  to  assent  to 
this  verdict  by  reason  of  the  quotient  proceeding;  so  it  would 
seem  that  this,  under  the  statute,  is  enough  to  vitiate  the 
verdict.  The  affidavit  of  Young  and  others  is  to  sonie  ertent 
contradictory  of  the  McNamara-Meiklejohn  affidavit,  bui 
that  contradiction  was  resolved  by  the  district  court  in  favor 
of  the  McNamara  affidavit. 

s*i  We  are  therefore  of  the  opinion  that  the  order  sboald 
be  affirmed  if  this  quotient  proceeding  is  to  be  considered  as 
a  ^'resort  to  the  determination  of  chance";  for  thai^is  the 
language  of  subdivision  2,  section  296,  Code  of  Civil  Pro- 
cedure. This  rule  is  that  the  affidavit  of  a  juror  may  be 
taken  to  snpi>ort  his  verdict,  but  not  to  attack  it*  {Turner  y. 
Tuolumne  County  Water  Co,,  25  Cal.  398;  Thompson  and  Mer- 
rjam  on  Juries,  sec.  440,  and  cases  cited;  Hnyne's  New  Trial 
and  Appeal,  sees.  73,  74.)  Section  296  of  the  Code  of  Civil 
Procedure  makes  an  exception  to  the  rule,  so  that  the  affi* 
davit  of  a  juror  may  be  taken  to  attaok  the  verdict  if  the 
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juror  has  assented  to  the  verdict  by  reusoii  of  a  n  i^ori  to  the 
determination  of  clwiiice. 

The  California  supreme  court,  under  the  snme  statute  ns  we 
DOW  have,  held  long  ago  that  this  quotient  proct'edin^  was  not 
a  resort  to  the  deternn nation  of  ch.'ince.    That  court  said: 
*^  But,  independent  of  authority,  it  is  manifest  that  tlit^re  is  do 
element  of  chance  in  such  a  verdict.     Eacli  juror  murks  a 
sum,  which,  in  his  judgment,  represents  the  true  umonnt  of 
damages.     Neither  of  these  sums  is  the  result  of  cliance;  on 
the  contrary  each  is  the  result  of  the  judgment  or  will  of  the 
juror  by  whom  it  was  marked.  Neither  is  the  aggregate  of  these 
sums,  nor  a  quotient  resulting  from  a  division  of  tiie  aggre- 
gate by  twelve,  the  result  of  chance,  but,  on  the  contrary,  the 
result  of  the  most  accurate  of  the  sciences.     Thus,  from  the 
commencement  to  the  end  of  the  process,  no  quanntity  which 
enters  into  the   final   result  is   determined    by  a   resort  to 
chance":  Turner  v.  Tuolumne  County  Water  Co,,  25  Cal.  403. 
But  this  case  has  received  by  no  means  a  cordial  approval 
by  text- writers  and  other  courts.     Thompson  and  Mi^rriam 
on  Juries  refers  to  the  case,  and  the  language  which  we  have 
just  cited,  and  says:  "This  reasoning  seems  hardly  conclu* 
sive.     It  proceeds  upon  the  hypothesis  that  at  the  time  the 
jurors  consent  to  be  bound  by  the  result  of  the  addition  and 
division  it  is  certain  that  each  juror  will  mark  down  his  esti* 
mate  of  the  damages;  hence  this  process  of  finding  a  verdict 
is  as  exact  as  the  science  of  mathematics.     But  the  contrary 
is  the  fact.     The  jurors  consent  that  their  verdict  shall  vary 
from  abstract  justice  in  that  degree  that  each  juror  deviates 
from  sound  judgment.    All  the  prejudices,  whims,  and  caprices 
which  sway  a  '**  juror  in  his  deliberations  are  given  full 
play,  and  ihey  measurably  affect  the  final  result.     Nothing 
coulil  well  be  more  the  sport  of  chance  than  a  conclusion 
reached  in  this  manner":  Thompson  and  Merriam  on  Juries^ 
sec.  415.  See,  also,  Warner  v.  Robinson^  1  Root,  195;  1  Am.  Dec 
88;  City  oJPekin  v.  Winlel,  77  111.  66,  58;  Parham  v.  Harney, 
6  Smedes  &  M.  55. 

The  California  case  also  receives  a  severe  criticism  in  Ooodr 
man  v.  Cody,  1  Wash.  Ter.  329,  34  Am.  Rep.  808.  We  cite 
from  that  case  as  follows: 

"Among  all  the  cases  that  have  been  cited  in  favor  of  and 
Against  the  verdict  in  the  case  at  bar  being  considered  one 
got  by  chance  determination  we  find  none  in  which  the  mean* 
ing  of  the  word  *  chance '  is  discussed,  and  all  the  cases,  in 
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this  respect,  are  unsatisfActorj.  The  word  'chnnoe'  has  not 
been  adopted  or  deHned  as  a  law  term,  is  not  technical,  and 
must  be  deemed  used  by  the  legislature  in  a  popular  sense. 
According  to  generally  accepted  and  ordinary  uses  of  the 
word,  any  thing  is  said  to  have  happened  by  chance  to  any 
one  which  was  neither  understandingly  brought  about  by  his 
act  nor  pre-estiraated  by  his  understanding.  If  any  one  njove 
his  arm  inconsiderately,  and  by  the  moYeraent  unintention* 
ally  break  a  crystal  vase,  we  say  he  did  it  by  chnnce;  for  his 
intelligence  did  not,  from  step  to  step,  estimate  or  direct  the 
action  to  its  result.  Yet,  although  the  result  was  a  chance  one, 
it  was  the  certain,  inevitable  result  of  assured  relative  posi* 
tione  of  the  arm  and  the  vase,  and  the  muscular  action,  per- 
haps voluntary,  of  the  former.  Again,  when  a  die  is  thrown, 
the  position  in  which  the  die  will  fall  is  a  necessary  effect 
from  well-known,  but  unestimated  causes.  By  the  original 
position  of  the  die,  its  size,  form,  and  weight,  the  manipula- 
tion given  it,  the  distance  and  velocity  of  the  throw,  the  sort 
of  surface  it  falls  upon,  and  perhaps  otlier  things,  the  final 
position  of  the  die  is  determined  with  mathematical  cer* 
tainty,  and  may,  by  any  painstaking  mathematician  possessed 
of  the  elements  of  the  problem,  by  the  use  of  *  the  most  accu- 
rate of  the  sciences,'  be  calculated  with  infallible  precision. 
Still  we  may  say,  and  properly  say,  that  the  final  position  of 
the  die  is  determined  by  chance;  and  by  this  we  mean,  not  that 
the  result  of  the  throw  was  uncertain,  or  a  consequence  of 
unknown  causes,  but  that  it  was  produced  by  causes  the  efii- 
cient  ***  and  proportionate  operation  of  which  were  in  fact 
by  the  person  to  whom  it  chanced  neither  estimated  nor 
intelligently  controlled  for  the  accomplishment  of  the  result 
With  the  same  propriety  we  speak  of  'meeting  by  chance  a 
person  at  a  certain  place  at  a  certain  time;  and  this,  no  mat- 
ter how  exactly  we  have  precalculated  and  intended  being 
ourselves  at  that  place  at  the  particular  time,  nor  how  exactly 
that  person  may  have  precalculated  and  intended  being  him- 
self at  the  same  place  at  the  same  time  likewise,  provided  we 
to  whom  the  chanco  happens  did  not  precaloulate  norcon- 
sciouHly  bring  about  the  meeting  then  and  there, 

**From  the  })opular  use  of  the  word  *  chance,'  as  illustrated 
in  these  examples,  it  seems  plain  to  us  that  a  juror  resorts  to 
the  determination  of  chance  for  a  verdict  whenever  he  resorts 
to  any  method  of  determination  the  steps  and  results  of 
which  are  beyond  his  calculatiooi  and  unfollowed  and  un- 
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participated  in  by  hiB  nnderatanding;    and   all  the  jurors 
resort  to  such  a  method  when  they  resort  to  the  method  of 
average.     With  a  yerdict  got,  fairly  as  between  the  jurors,  hy 
such  a  method,  the  conclusion  attained  by  the  intelligence 
of  any  one  juror  never  coincides,  unless  the  average  of  the 
conclusions  of  all  the  jurors  happens  to  be  identical  with  his 
own;  whereas,  in  a  good  verdict,  every  element  of  chance  is 
eliminated  by  the  fact  that  before  the  verdict  is  complete 
every  intelligence  on  the  jury,  being  first  well  apprised  of  the 
action  of  every  other,  has,  by  its  own  individual,  conscious 
action,  ratified  and  arrived  at  the  same  conclusion  with  every 
other.     In  a  verdict  got  by  the  method  of  average  every  sum 
that  goes  to  develop  the  verdict  is  a  chance  sum  as  to  each 
juror,  save  the  sum  that  the  juror  himself  sets  down;  and  the 
verdict  is  not  redeemed  from  being  a  chance  verdict  as  to 
each  juror,  and  therefore  chance  as  to  all,  by  the  fact  that 
each  has  contributed  to  it  an  element  not  of  chance,  any 
more  than  a  dice  throw  would  be  redeemed  from  being  chance 
by  the  fact  that  the  throw  was  in  part  controlled  by  certain 
intentional  motion  of  the  dice-box":   See,  also,  the  note  to 
this  case  by  the  editor  of  the  American  Reports;   see,  also, 
Williama  v.  State^  15  Lea,  129;  64  Am.  Rep.  404;  Parham  v. 
Harney^  6  Smedes  &  M.  55;   WiUon  v.  Berryman^  5  Cal.  44; 
63  Am.  Dec.  78;  Flood  v.  McCluro  (Idaho,  Feb.  8,  1893),  32 
Pac.  Rep.  254. 

^^  With  due  respect  to  the  California  court,  from  which 
this  court  for  many  years  has  drawn  much  that  was  useful 
and  satisfactory,  we  cannot  but  hold  that  the  cases  which 
have  repudiated  Turner  v.  Tuolomne  County  Water  Co,^  25  Cal. 
397,  state  the  better  and  more  reasonable  doctrine.  Nothing 
occurs  to  us  which  would  add  force  to  the  criticisms  above 
cited  of  the  California  case.  We  therefore  hold  that  such 
resort  to  the  quotient  process  as  is  set  forth  in  McNamara's 
affidavit  is  a  resort  to  the  determination  of  chance. 

Since  writing  this  opinion  there  have  been  published  and 
come  to  our  attention  the  cases  of  Dixon  v.  Plun$,  98  Cal.  384; 
35  Am.  St.  Rep.  180,  and  Weinburg  v.  Somjit,  Cal.,  June  9, 
1893  (not  reported),  in  which  the  California  supreme  court 
desert  the  doctrine  of  Turner  ▼•  Tuolumne  County  FTotsr  (7e.| 
26  Cal.  397. 

The  order  granting  the  new  trial  in  this  case  it  affirmed. 

Harwood,  J.,  concurs. 
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TfitAir— Aftidatit  of  JuROft  TO  Impcaoh  Vkbdict. -~  No  affidaWt, 
d«po8itioo,  or  other  sworn  ttatement  of  a  juror  eaa  be  received  to  impeach 
or  explain  a  ▼erdict,  or  to  show  on  what  groand  it  was  rendered:  Weather' 
ford  ▼.  StaU^  31  Tez.  Cr.  Rep.  530;  37  Am.  St  Rep.  828,  and  note,  with  th« 
casea  collected;  Palmer  t.  People,  138  IIL  36tf;  32  Am.  St  Rep.  146;  8L 
M'trtin  t.  Dfenofer,  1  Minn.  166;  61  Am.  Dec.  494,  and  nota. 

Trtal— Chanck  Vsrdiots.— a  rerdiot  of  damages  ascertained  by  arerag- 
ing  the  aggregage  separate  markings  of  all  the  jnrora  in  accordance  with  a 
precedent  agreement  to  abide  the  result  is  arriyed  at  "by  chance,"  and  will 
lie  set  aside:  Ooodman  ▼.  Codff,  I  Wash.  329;  34  Am.  Rep.  808,  and  note; 
Dixon  T.  PlunM,  98  Cal.  384;  35  Am.  St  Rep.  180,  and  note.  A  rerdict  will 
be  set  aside  when  the  jurors  agree  each  to  specify  a  sum  at  due  to  the  plain- 
tiff, aud  divide  the  aggregate  by  twelve,  and  take  the  quotient  as  the  result: 
8t,  Martin  r.  Deenoyer,  1  Minn.  156;  61  Am.  Dec.  494.  Bat  if  there  ii  not 
prior  agreement  by  the  jury  to  be  bound  by  the  verdict  obtained  ,ia  the 
above  way  it  will  be  sustained:  Village  of  Ponea  v.  Ormqford,  28  Neb.  662; 
8  Am.  8t  Rep.  144,  and  note.  See,  aIio»  the  oztendod  note  to  Hilim  r. 
SoaikwieK  36  Am.  Dec  269. 


Ferguson  v.  Speith. 

[13  MOMTAMA,  487.) 

Lawi  EzsMFTiiro  Pbofkbtt  fkok  Sale  Undib  Exioutioh  should  be  liber- 
ally construed. 

ffOMBSTCAD. — A  PARTIvm  18  EnTTTLBD  A8  AOAINST  CRBDrTOM  OF  THB  FlBM 

to  claim  and  bold  a  homestead  in  the  partoership  real  eatato. 

H.  C.  Coekrill  and  Charles  S,  Hartman^  for  the  appellants. 
E.  P.  CadvoeUf  for  the  respondent. 

^^^  Pehberton,  C.  J.  It  appears  from  the  record  in  this 
oase  that  in  the  year  1867  respondent  Jacob  F.  Speith  and 
one  Charles  Krug  entered  into  copartnership  in  the  brewing 
business  in  Bozeman,  in  this  state;  that  Speith  put  into  said 
business  the  sum  of  three  thousand  five  hundred  dollars, 
Krug  failing  to  contribute  any  thing  in  cash;  that  in  April, 
1873,  said  partners  purchased  the  property  in  dispute  with 
partnership  funds;  that  in  May  of  that  year  Speith  with  his 
family  took  possession  of  the  premises,  and  has  occupied 
them  ever  since  with  his  family  as  a  home,  and  now  so 
occupies  them. 

Krug,  the  other  copartner,  also  occupied  a  room  in  said 
dwelling-house,  and  it  appears  that  the  employees  of  the 
firm  boarded  at  the  table  which  was  maintained  in  said  house 
at  the  expense  of  the  partnership  firm.  Krug  died,  and  the 
partnership  assets  were  attached,  the  title  of  said  property 
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standing  in  the  name  of  the  firm.  Said  property  was  at* 
tached  and  sold  under  certain  executions  in  May,  1890,  and 
plaintiff  became  ^^  the  purchaser.  Defendant  Speith,  how- 
ever, at  the  time  of  the  sale,  and  during  the  whole  course 
of  the  contention,  insisted  that  said  property  was  subject  to 
his  homestead  claim,  giving  plaintiff  full  notice  of  his  claim. 
This  action,  in  the  nature  of  ejectment,  was  brought  by  Fer* 
guson,  claiming  title  under  said  execution  sale  to  obtain 
possession  of  said  premises.  Speith  sets  up  his  liomestead 
claims  in  defense  of  the  action.  The  land  does  not  exceed  in 
value  or  extent  the  statutory  allowance  for  a  homestead. 
The  case  was  tried  by  the  court  below  without  a  jury.  The 
findings  and  judgment  were  in  favor  of  the  defendants. 
Plaintiff  appeals. 

^®*  The  question  for  this  court  to  determine  is  this:  Is  a 
partner  entitled  to  claim  and  hold  a  homestead  exen)ption  out 
of  the  partnership  estate?  Section  322,  first  division.  Code  of 
Civil  Procedure,  reads  as  follows: 

^^Sbc.  322.  A  homestead  consisting  of  any  quantity  of 
land  not  exceeding  one  hundred  and  sixty  acres  used  for 
agricultural  purposes,  and  the  dwelling-house  thereon,  and  its 
appurtenances,  to  be  selected  by  the  owner  thereof,  and  noi 
included  in  any  town  plot,  city,  or  village;  or,  instead  thereof, 
at  the  option  of  the  owner,  a  quantity  of  land  not  exceeding 
in  amount  one-fourth  of  an  acre,  being  within  a  town  plot, 
city, or  village,  and  the  dwelling-house  thereon,  and  its  appur* 
tenances,  ^^  owned  and  occupied  by  any  resident  of  this  ter- 
ritory (state)  shall  not  be  subject  to  forced  sale  on  execution, 
or  any  other  final  process  from  a  court:  providedy  such  home- 
stead shall  not  exceed  in  value  the  sum  of  two  thousand  five 
hundred  dollars." 

It  will  be  observed  that  this  statute  does  not  except  part* 
ners  from  the  benefits  thereof.  In  Stewart  y.  JBroicn,  87  N.  Y. 
350,  93  Am.  Dec.  578  (a  case  involving  the  right  of  partners 
to  claim  the  statutory  exemptions),  Mr.  Justice  Porter,  speak- 
ing for  the  court,  says:  *'The  argument  submitte<l  for  Uie 
appellant  is  ingenious;  but  its  fallacy  is  apparent,  in  yiew  of 
the  conclusions  to  which  it  tends.  If  it  proves  any  thing  it 
is  that  the  property  of  a  firm  is  not  owned  by  the  persons  who 
compose  it,  either  collectively  or  otherwise.  It  certainly  does 
not  belong  to  any  one  else,  and  if  the  appellant  is  right,  the 
title  is  in  a  state  of  abeyance.  If  the  partners  haye  such  an 
ownership  as  subjects  the  property  to  seizure  on  execution. 
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they  have  also  ench  an  ownership  aa  entitles  them  to  claim 
its  exemption,  in  a  case  plainly  falling  within  the  terms  and 
intent  of  the  statute. 

**In  the  instance  before  ns  the  complaint  alleges,  and  the 
answer  admits,  that  the  horses  and  harness  in  question  were 
the  property  of  the  plaintiffs.  The  facts  found  by  the  referee 
meet  all  therequireroentsof  the  act,  exempting  from  levy  and 
sale  the  necessary  team  of  'any  person  being  a  householder 
or  having  a  family  for  which  he  provides':  4  Edm.  Stats. 
G26.  It  is  insisted  that  the  clause  applies  only  to  a  several 
owner,  as  the  word  ^person'  is  used  in  the  singular  nuniher. 
The  short  answer  is,  that  by  a  provision  in  our  general  hiw, 
wlien  a  statute  refers  to  any  matter  or  person,  by  words  im- 
porting the  singular  number,  several  matters  or  persons  shall 
be  deemed  to  be  included,  unless  such  a  construction  would 
be  repugnant  to  the  general  language  employed:  2  Rev.  Stats. 
778,  sec.  1 1. 

**  In  respect  to  articles  otherwise  within  the  terms  of  the 
act,  such  ownership  as  suffices  to  make  them  subject  to  seizure 
brings  them  within  the  exemption.  If  each  of  the  respond- 
ents had  owned  a  pair  of  horses,  both  teams  would  have  been 
exempt  upon  the  state  of  facts  found  by  the  referee.  It  would 
be  an  obvious  perversion  of  the  statute  to  hold  that  the  plain- 
tiffs ^*'  forfeited  its  protection  by  owning  but  a  single  team 
between  them,  used  for  the  common  support  of  both. 

''The  language  of  the  act  should  be  construed  in  harmony 
witli  its  humane  and  remedial  purpose.  Its  design  was  to 
shield  the  poor,  and  not  to  strip  them;  the  interest  it  assumes 
to  protect  is  that  belonging  to  the  debtor,  be  it  more  or  less. 
The  ownership  of  the  team  may  be  joint  or  several;  it  may 
he  limited  or  absolute.  Whatever  it  be,  within  the  limita- 
tions of  the  statute,  the  debtor's  interest  is  exempt,  in  view 
of  bis  own  necessity  and  of  the  probable  destitution  to  which 
its  loss  might  reduce  a  family  dependent  on  him  for  su}>port. 
The  judgment  should  be  afiSrmed":  See  note  to  this  case  in 
93  Am.  Dec.  579. 

In  Blanchard  ▼.  Paichaly  68  Ga.  32,  45  Am.  Rep.  474,  in- 
volving the  rights  of  partners  to  homestead  exemptions,  the 
court  say:  ''The  questions  made  by  the  record  are,  first, 
whether,  if  a  portion  of  the  personal  property  included  in  the 
schedule  of  applicant  belonged  to  the  firm  of  Paschal  and 
Heidingsfelder  at  the  time  the  same  was  levied  upon,  and  no 
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of  seizure  while  in  transit:  Bunler  ▼.  Paquette^  37  Mich.  79, 
And  a  boarding- house  keeper  is  entitled  to  tlie  saiiie  exemp- 
tion of  household  furniture  as  any  other  person:  Vanderhont 
V.  Bacon,  38  Mich.  669;  81  Am.  Rep.  328. 

That  tlie  several  members  of  a  copartnership  come  within 
the  language  of  the  statute  and  constitution  there  should  be 
no  question,  and  that  they,  by  becoming  members  of  a  firm, 
do  not  })liice  themselves  beyond  the  pale  of  the  reason  of  the 
law  would  seem  clear.  The  same  reason  which  exists  for 
\  protecting  an  individual  engaged  in  carrying  on  business 
^  would  seem  to  apply  with  equal  force  to  each  and  every 
member  of  a  firm.  The  whole  object  of  the  law  is  to  prevent 
a  person  from  being  stripped  of  all  means  of  carrying  on  his 
business,  and  in  this  ^^  respect  no  distinction  can  exist 
between  those  who  are  members  of  a  firm  and  those  who  are 
not. 

Indeed,  it  is  not  claimed  that  members  of  a  firm  are  not 

equally  within  the  words  and  protecting  care  of  the  constita- 

^  tion  and  statute,  but  that  the  right  is  not  given  them,  because 

of  the  peculiar  rights  of  copartners  to  the  firm  property,  as 

between  themselves,  and  also  their  creditors. 

If  the  property  is  exempt  under  the  statute,  parties  dealing 
with  them  must  take  notice  of  that  fact,  and  it  is  no  hardship 
whatever  to  enforce  the  right  when  the  occasion  arises  which 
demands  it.  The  creditor,  in  selling  goods  to  the  individual, 
knows  that  a  certain  portion  of  his  debtor's  property  is  not, 
and  will  not  be,  subject  to  his  demands.  And  so  if  he  sells 
to  a  firm,  and  the  firm,  or  each  member  thereof,  is  entitled  to 
a  statutory  exemption,  the  creditor  sells  in  view  of  the  hazard. 
There  may  be  cases  where,  as  between  the  members  (and  the 
same,  perhaps,  would  not  apply  as  to  creditors),  where  one 
or  more  of  thu  firm  had  no  interest  in  the  goods,  but  only  in 
tlie  profits,  and  some  question  might  arise  as  to  the  right  of 
such  copartners  to  claim  any  part  of  the  property  as  exempt; 
but  such  is  not  this  case,  and  we  do  not,  therefore,  pass  upon 
that  question.  So  other  difficulties  may  arise.  Very  many  of 
these  supposed  difficulties  are  imaginary  only, but  we  need  not 
anticipate  them.  In  my  opinion,  the  execution  debtors  in 
this  case  were  each  entitled,  under  our  constitution  and  stat- 
"^ute,  to  his  exemption:  Rusael  y.  Lenrun^  89  Wis.  570;  20  Am. 
Rep.  60;  and  see  the  reasoning,  also,  in  SUwirt  t.  Brow^  37 
N.  Y.  850;  93  Am.  Deo.  678. 
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And  it  may  be  observed  that  the  Bupreme  court  of  Michi- 
gan, at  tlie  tiiiie  of  the  rendition  of  this  opinion,  was  composed 
of  such  able  jurists  as  Chief  Justice  Marston,  Benjamin  F. 
Graves,  Thomas  M.  Cooley,  and  James  V.  Campbell. 

In  Swearingen  v.  Dassetl^  65  Tex.  267,  a  case  involving  the 
right  of  a  partner  to  a  homestead  out  of  the  firm  estate,  the 
court  say:  '*The  decisions  and  the  statutes  referred  to  illus- 
trate the  tendency  of  our  hiws.  Right  or  wrong,  wise  or 
unwise,  from  the  beginning,  neither  the  people  in  convention, 
nor  the  legislature,  nor  the  courts  have  taken  any  backward 
steps.  Every  change  has  extended  the  protection,  and  ^** 
these  have  been  sufficiently  frequent  to  make  the  progress  of 
expansion  a  steady  march.  When  the  courts  have  hesitated 
or  halted  they  have  been  brought  forward  into  line  by  the 
law-making  power. 

^*  In  the  absence  of  the  definite  legislation  to  guide  as,  and 
in  obedience  to  the  progressive  tendency  adverted  to,  we  bold, 
against  tlie  preponderance  of  authority,  but  with  the  pre- 
ponderance of  reason,  that  a  partner  in  a  solvent  firm  may 
destinate  his  interest  in  partnership  realty  as  a  part  of.  bis 
homestead,  and  thus  secure  it  from  forced  sale." 

See,  also,  EvaiiM  v.  Bryan,  95  N.  C.  174,  59  Am.  Rep.  233, 
in  which  case  the  court  hold  tliat  a  partner  isentitled  to  have 
his  exemption  set  apart  to  him  out  of  the  partnership  estate. 

In  Iowa  the  courts  hold  that  a  tenant  in  common  may 
have  a  homestead  set  apart  to  him  out  of  the  common  prop- 
erty (see  Hewitt  v.  Rankin^  41  Iowa,  35;  Thorn  v,  Thom^  14 
Iowa,  49;  81  Am.  Dec.  451),  and  a  number  of  the  cases  cited 
above  hold  that  partners  in  real  estate  are  in  fact  tenants  in 
eonnnon. 

In  Alinnesota,  from  which  state  our  statutes  of  exemptions 
aeem  to  have  been  taken,  it  is  settled  that  a  tenant  in  com- 
mon is  entitled  to  a  homestead  out  of  the  common  estate* 
This  court  has  held  that  a  tenant  in  common  is  entitled  to  a 
liomestead  out  of  the  common  property:  See  Lindley  v. 
Davis^  7  Mont.  206.  We  are  aware  that  a  great  many 
authorities  hold  that  a  partner  or  tenant  in  common  is  not 
entitled  to  a  homestead  out  of  the  partnership  or  com* 
mon  jQstate.  Perhaps,  in  the  language  of  the  Texas  case» 
9upra^  the  "  preponderance  of  authority"  is  that  way,  but  we 
think  in  the  language  of  the  same  authority  ^the  preponder- 
ance of  reason"  is  with  the  authorities  quoted  above,  to  tho 
'efiect  that  partners  and  tenants  in  common  are  entitled  to  a 
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iiomestcad  out  of  the  partnership  or  conimoD  estate.  Oar 
statute  does  not  except  partners  or  tenants  in  common  troox 
tiie  benefit  of  its  provisions.  In  Lindley  y.  Davis^  7  Mont- 
206,  our  court  saye:  *'  There  is  no  pretense  that  the  word 
'owner'  cannot  be  applied  to  a  tenant  in  common."  If  the 
word  *'  owner"  as  used  in  our  statute  inchides  tenant  in  com- 
mon,  by  wliat  kind  of  reason  or  logic  can  it  be  held  to  exclude 
])artner?  If  so  held  it  would  be  in  effect  to  construe  our 
stiiiute  to  mean  and  read,  in  the  language  of  ^**  the  Georgia 
eat*c,  supra^  **  tliat  each  head  of  a  family  in  this  state  shall 
he  entitled  to  an  exemption  of  personalty,  and  a  homestead 
of  realty,  except  partners,  and  they  shall  be  excluded  until 
liiey  pay  off  and  discharge  all  their  partnership  liabilities.'' 
Thi8  construction  we  consider  too  narrow  and  illiberal,  and 
not  authorized  by  the  language  of  our  statute. 

Our  constitution,  article  19,  section  4,  is  as  follows:  ^  Tlie 
legislative  assembly  shall  enact  liberal  homestead  and  exemp- 
tion laws."  The  trend  of  the  later  and  best  considered  ad- 
judications is  towards  a  liberal  construction  in  favor  of  the 
debtor  in  such  cases.  In  Stewart  v.  Brovm^  37  N.  Y.  350,  93 
Am.  Dec.  578,  the  learned  court  say:  '*The  language  of  the 
act  should  be  construed  in  harmonv  with  its  humane  and 
remedial  purpose.  Its  design  was  to  shield  the  poor,  and  not 
to  strip  them;  the  interest  it  assumes  to  protect  is  that  be- 
longing to  the  debtor,  be  it  more  or  less." 

The  tendency  of  legislation  is  in  the  same  direction  of 
liberality.  Our  own  court  has  uniformly  given  a  liberal  con- 
struction to  our  exemption  and  homestead  laws.  The  com- 
mon law  6trip])ed  the  debtor  of  all  his  property,  if  necessary 
to  ])ay  his  debts,  and  put  him  in  jail  if  he  had  not  enough  to 
pay  in  full.  But  we  have  traveled  a  long  way  from  the  in- 
humanity and  cruelty  of  this  system,  and  still  the  tendency 
is  to  a  higher  plane  of  liberality  and  humanity.  The  illiberal 
construction  of  our  statute  contended  for  by  the  appellant  in 
this  case,  and  heretofore  and  now  in  vogue  in  many  jurisdic- 
tions, is  too  narrow  and  harsh;  is  not  in  keeping  with  the 
spirit  of  humanity  that  pervades  the  later  best-considered 
cases  on  the  subject.  It  is  retrogressive,  and,  if  adopted* 
wouM  relegate  a  large  portion  of  our  population  to  the  rigors 
and  cruelties  of  the  common  law. 

We,  therefore,  hold  that  a  partner,  having  the  necessary 
qualifications,  is  entitled  as  against  creditors  of  the  firm  ta 
claim  and  hold  a  homestead  in  the  partnership  estate. 
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But  ibis  18  not  to  be  understood  as  affecting  in  any  war 
the  mutual  rights  and  relations  of  partners  among  tliem- 
selves  in  adjusting  their  rights  and  interests  in  the  partner* 
ship  estate. 

The  judgment  of  the  court  below  is  aflSrmed. 

^•^  Db  Witt,  J.,  concurring. — ^I  concur  in  affirming  the 
judgment.  The  case  of  LindUy  t.  DavxB^  6  Munt,  453,  7 
Mont.  20G,  was  earnestly  contested  by  counsel,  and  deliber^ 
ateiy  considered  by  the  court. 

ii  was  finally  held  thut  a  cotenant  was  entitled  to  home- 
stead in  real  estate  held  in  cotenancy:  Lindley  y.  Davis,  7 
Moiit.  20G.  That  decision  remaining  undisturbed  decides, 
I  think,  the  case  before  us.  In  that  case  the  court  held  that 
the  facts  showed  that  the  premises  had,  by  the  partners,  been 
witiuirawii  from  the  partnership  assets,  and  were  owned  by 
the  partners  as  cotenants,  as  in  any  other  cotenancy  (regard* 
less  of  the  partnership  relations  of  the  owners),  and  that  they 
had  been  devoted  to  the  homestead  of  the  partner  Davis,  the 
<)efendant  in  the  case. 

I  think,  in  the  case  at  bar,  that  there  is  a  stronger  show- 
ing of  a  withdrawal  of  the  premises,  by  the  partners,  from 'the 
partnership  assets  (if  they  ever  were  such),  and  a  devotion 
of  the  same  to  the  homestead  of  Speith.  Such  facts,  and  the 
application  of  the  decision  in  Lindley  v.  Z>avt«,  7  Mont.  206, 
that  the  cotenaixt  is  entitled  to  homestead  in  the  common 
property,  are  sufficient,  in  my  mind,  to  sustain  the  homestead 
claim  of  Speith.  I  therefore  concur  in  the  judgment  pro« 
nounced.  .: 

£z<ci7noii->Exmmo!i  Laws — Ooxsrsucnov.— Bxamption  laws  should 
be  liberally  eonitrued  so  at  not  to  defeat  the  benefioial  intention  of  the 
l^aUtnre:  BlUat  v.  Hall,  2  Idaho^  1142;  35  Aio.  St.  Bep.  285,  and  note, 
with  the  eaeei  collected. 

BovnrraAB  m  PARTMiRSHir  Rbaltt:  See  the  notee  to  JfeCy  v.  B% 
1  Am.  St  Rep^  694^  nod  Pryor  r.  Sime,  70  An.  Dee.  S4d. 
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Dbwbt  v.  Alloir& 

tS7  Nebraska,  C] 

Dbbp  opIhiiakb  Pbbmoii^Atoidaiick  oF--EyiPBKOE.^ThTeeordof  lUtai 
tory  proceedings  adjudging  A  person  insane  and  a  fit  mibjecl  for  treat 
meut  in  a  hospital  for  the  insane,  is  not  admissible  in  evidence  to  proTe 
the  insanity  of  snch  person  in  an  action  to  avoid  a  deed  made  by  him. 

ArPBLLATB  pRAcnoB— ImfATK&iAjk  Ekbob. — ErroT  cannot  be  predicated 
•  npou  the  admission  of  immaterial  testimony  in  a  case  tried  by  tlie 
court  without  a  Jury  when  the  evidenoe  otherwise  jnstifiet  tha  findings 
and  judgment. 

Inbanb  Pbrhon — Atoidabcb  of— Dbbdot.— In  tbeabeeaceof  frand,  nsfa 
imbecility  or  weakness  of  mind  in  a  grantor,  however  great^  does  aol 
avoid  his  deed;  but  it  may  be  avoided  for  actual  insanity  inducing  the 
conveyance,  although  the  evidence  does  not  sh6w  an  absolute  want  cf 
rea8f>n  and  nnderstanding  at  the  time  of  ite  ezecntioo. 

Ibbank  Pbr8om~Dkkd  of— Avoidancb  of  Bona  Fidb  Pubokabbb— Ramn- 
TUTioN  OF  CoNsinBBATiOM.— The  deed  of  an  insane  person  amy  bs 
avoided  as  against  his  grantee  Witliout  notice  and  as  against  an  inmh 
cent  purchnser  from  snch  grantee  withont  rsstitatioB  of  the  oonsidsF 
atiou  paid  by  the  last  purchaser. 

E.  0.  KretHnger  and  T.  F.  Burke^  for  the  appellants. 

Hazletty  Bates^  and  Le  Hane^  for  the  respondente. 

^  Ibahne,  C.  On  the  twelfth  day  of  Noyember,  1889«  ju, 
John  Paulsen,  who  was  then  the  owner  of  a  farm  lyl'^^  lb 
Gago  and  Pawnee  ecu n ties,  which  had  for  some  yeui^  been 
occupied  ap  a  homestead  hy  Paulsen  and  wife,  conyeyed 
eaid  farm  to  Lyman  W.  Allgire,  Paulsen's  wifv  joining  in 
the  conveyance,  and  received  in  return  oertair  i<»*8  in  Blue 
SprinfiTB  and  in  Wymore.  On  November  2G,  /b89,  Allgire 
conveyed  the  undivided  one-half  of  the  PnUKii  farm  to  the 

(408) 
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defendant  Mowry.  In  February,  1890,  Paulsen  was  adjudged 
insane,  and  the  plaintiff  Dewey  was  appointed  his  guardianr^ 
Dewey,  within  a  few  days  of  his  appointment,  instituted  tliia 
action  against  Allgire,  Mowry,  and  Lena  Paulsen,  the  Intter 
being  the  wife  of  John  Paulsen,  for  the  purpose  of  setting 
aside  the  conveyance  to  Allgire  upon  the  ground  that  Paul* 
sen  was  insane  at  the  time  of  its  execution.  A  decree  was 
rendered  in  accordance  with  the  prayer  of  the  petition,  find- 
ing all  the  material  facts  for  the  plaintiff,  vacating  the  con- 
veyances from  Paulsen  and  wife  to  Allgire  and  from  All- 
gire to  Mowry.  It  appeared  in  evidence  that  immediately 
after  the  exchange  was  made  Paulsen  and  wife  separated^ 
niid  conveyances  of  the  Blue  Springs  and  Wymore  property 
were  made,  whereby  what  was  estimated  as  one-half  in  value- 
tiiereof  was  conveyed  to  Lena  Paulsen.  The  decree  ordered 
a  reconve^^anceof  all  of  this  property.  The  case  was  brought 
to  this  court  upon  appeal  by  Allgire  and  Mowry. 

The  questions  involved  in  the  case  are  discussed  in  the- 
briefs  under  a  number  of  heads.  For  the  purposes  of  tlii» 
opinion  all  these  questions  classify  themselves  within  fivd 
topics. 

*  1.  Upon  the  trial  for  the  purpose  of  proving  the  insanity 
of  Paulsen  the  records  of  two  proceedings  were  introduced 
in  evidence,  the  one  in  Pawnee  county  in  1886,  and  the  other 
in  Gage  county  in  1890.  These  proceedings  were  had  under 
sections  17  to  23  of  chapter  40  of  the  Compiled  Statutes, 
and  in  each  case  Paulsen  was  adjudged  insane,  and  a  fit 
Bubject  for  custody  and  treatment  in  the  hospital  for  the 
insane.  There  is  considerable  discussion  in  the  briefs  of  the 
effect  of  these  records  as  creating  presumptions  of  insanity 
by  reason  of  the  adjudications  and  commitments,  and  of 
sanity  by  reason  of  the  discharge  of  Paulsen  as  recovered. 
But  the  appellants  raised  a  broader  question  by  objecting  to 
the  introduction  of  the  records  in  evidence,  and,  in  the  view 
we  take  of  that  question,  all  others  relating  to  the  records  are 
eliminated  from  the  case.  An  inspection  of  the  statutes 
under  which  these  proceedings  were  had  discloses  that  the 
sole  object  of  such  proceedings  is  to  ascertain  whether  or  not 
the  person  alleged  to  be  insane  is  a  fit  subject  for  custody  and 
treatment  in  the  hospital.  The  proceedings  may  be  ex 
parte.  The  commissioners  are  required  to  take  testimony 
^ipon  the  subject,  and  any  citizen  of  the  county,  or  relative 
of  the  person  charged,  may  i»pi»ear  and  resist  the  application. 


470  DfiWKY  t.  Allqibb.  [NebraakAi 

but  no  notice  to  any  one  it  required,  and  the  oommissioners 
may,  if  they  see  fit,  dispense  with  the  presence  of  the  person 
charged  during  their  proceedings.  By  section  54  of  the  same 
chapter  the  term  *' insane*'  as  used  in  the  act  is  defined  to 
include  every  species  of  insanity  or  mental  derangement. 

At  tlie  common  law  an  inquisition  founded  upon  a  commis- 
sion de  lunntico  inquirendOf  resulting  in  an  adjudication  of 
insanity,  was  held  to  be  in  all  cases  prima  facte  evidence^  and 
sometimes  conclusive  of  the  insanity  of  the  person  charged. 
This  was  upon  the  ground  that  such  a  proceeding  was  in  the 
nature  of  one  in  rem  to  determine  the  status  of  the  party,  and 
was  therefore  binding  upon  the  *  whole  world.  This  proceed- 
ing bore  a  close  analogy  to  the  proceedings  under  our  statute 
whereby  guardians  are  appointed  for  persons  insane.  It  differs 
very  maierially,  howeveFy  from  a  proceeding  looking  toward 
the  custody  and  treatment  of  a  person  in  the  hospital.  In  tlie 
latter  proceeding  the  examination  is  more  or  less  ex  parte, 
and  its  object,  under  the  broad  definition  of  insanity  before 
referred  to,  presents  an  issue  entirely  different  from  that  pre- 
sented in  this  case,  which  is,  the  competency  of  the  party  to 
manage  his  own  affairs  and  enter  into  a  valid  contract.  The 
records  of  similar  proceedings  have  been  held  inadmissible  in 
such  cases  as  we  are  now  considering  in  Leggate  t.  Clark, 
111  Mass.  308,  and  in  Kr^az  v.  Haug,  48  Minn.  58,  and  we 
think  the  reasoning  in  those  cases  is  sound.  In  the  case  of 
Wheeler  y.  State,  34  Ohio  St.  394,  32  Am.  Rep.  372,  it  waB 
held  that  while  such  inquisitions  were  not  even  prima  Jade 
evidence  of  insanity,  they  were  admissible  as  tending  to  prove 
the  fact;  but  the  authorities  cited  in  the  opinion  in  the  latter 
case  are  all  based  upon  inquisitions  de  lunatieo,  and  the  court 
seems  to  have  mistaken  the  distinction  between  the  subjects 
of  inquiry  in  the  two  proceedings.  We  think  that  these 
records  were  improperly  admitted  in  evidence. 

This  leads  us  to  a  consideration  of  the  question  whether 
the  evidence,  aside  from  the  insanity  proceedings,  was  suflB* 
cient  to  justify  the  finding  of  the  court,  for  if  it  was«  the 
decree  should  not  be  disturbed.  It  has  been  repeatedly  held 
that  error  cannot  be  predicated  upon  the  admission  of  imma- 
terial testimony  in  a  case  tried  to  the  court  where  the  evi- 
dence otherwise  justifies  the  finding. 

2.  fiefore  examining  the  evidence,  however,  a  question  is 
presented  as  to  the  degree  of  mental  incapacity  which  must 
exist  in  order  to  avoid  a  conveyance.     In  the  caae  of  MtMay 
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V.  TngalUy  4  Neb.  115,  this  court  held  that  in  the  absence  of 
fraud,   mere  imbecility  or  weakness  of  mind  in  a  grantor, 
iiowever  great,  will  not  avoid  his  deed,  unless  there  be  eyi- 
<!eiice  to  ehow  a  total  want  of  reason  or  understanding.  ^^ 
In  several  other  capes  this  general  doctrine  has  been  restated, 
■and  it  n)U8t  be  taken  as  the  settled  law  of  the  state.    We 
think,  however,  that  counsel  for  the  appellants  have  some- 
"wliat  mistaken  the  true  import  of  the  language  used  in  these 
cases.     It  is  very  clear  that  the  courts  have  never  meant  by 
each  language  that  a  deed  will  not  be  set  aside  unless  the 
grantor,  at  the  time  of  its  execution,  showed  an  absolute  want 
of  reason  and  understanding  in  every  particular.    It  has  been 
repeatedly  held  that  the  deed  of  one  afflicted  with  monomania 
may  be  set  aside  where  the  execution  of  the  deed  was  induced 
\>y  the  disease.     The  rule,  in  fact,  means  this:  That  one  in 
the  possession  of  his  normal  faculties,  and  not  afflicted  with 
idiocy  or  actual  insanity,  may  not  in  the  absence  of  fraud 
avoid  his  deed,  even  though  he  be  of  inferior  intellectual 
capacity;  that  the  law  will  not  undertake  to  discriminate 
between  strong  and  weak  minds,  except  to  consider  weakness 
of  mind  in  connection  with  evidence  of  fraud;  that  the  line  it 
drawn  at  actual  insanity  inducing  to  the  conveyance — ^insan- 
ity  as  distinguished  from  mere  weakness  of  mind  unaccom- 
panied by  mental  disease  overthrowing  the  reason. 

3.  Measured  by  this  test  the  evidence  is  ample  to  sustain 
the  finding  of  the  trial  court.  It  appears  that  Paulsen  came 
to  Nebraska  a  number  of  years  ago,  bought  the  farm  in  con- 
troversy, and  for  several  years  conducted  it  in  a  profitable  and 
apparently  skillful  manner.  In  1886  he  became  the  victim  of 
a  delusion  to  the  effect  that  he  constantly  carried  about  with 
}iim  a  man  who  rode  upon  his  shoulders  and  controlled  all 
his  actions.  This  was  unmistakably  an  insane  delusion 
which  continued  to  possess  him  for  years.  He  became  sullen 
^nd  morosCi  refusing  to  speak  to  his  neighbors,  and  forbidding 
his  wife  to  visit  them.  In  1889  he  suddenly  became  a  religious 
enthusiast,  going  many  miles  alone  to  church,  and  in  one 
instance,  at  least,  persisting  in  remaining  in  the  church 
throughout  the  day,  after  the  service  was  concluded.  At 
limes  he  worked  industriously;  ^^  at  others,  without  appar- 
ent reason,  he  refused  to  work  for  long  intervals  of  time, 
spending  such  periods  in  the  house  reading  his  Bible,  while 
liis  wife  did  the  necessary  work  upon  the  farm,  and  neighbors 
.marketed  his  stock  for  him.    These  occurrenoee  are  broughi 
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down  by  the  evidence,  to  and  beyond  the  time  of  the  execu* 
tion  of  the  deed.  Several  neighbors  testified  that,  in  their 
opinion,  he  wns,  at  the  time  of  the  execution  of  the  deed^ 
incompetent  to  manage  his  afTairs,  and  incapable  of  under- 
standing the  nature  of  such  tnmsactions.  These  witnes:>e8, 
while  not  experts,  stated  the  facts  uiK)n  which  their  opinions 
were  based.  Such  testimony  is  competent,  and  its  weight 
was  for  the  trial  court  to  consider.  A  number  of  other  facts 
appear  in  evidence  tending  to  show  a  deranged  mind.  The 
trauFaclion  itself  is  shown  hy  the  preponderance  of  the  testi- 
mony to  be  one  manifestly  to  Paulsen's  disadvantage.  Wliile 
an  adjudication  of  insanity  in  proceedings  to  appoint  a  guard- 
ian has  been  held  not  adnnssible  to  prove  insanity  at  a 
period  long  prior  to  the  inquisition,  still  we  think  that  the 
adjudication,  whereby  tlie  plaintifT  was  appointed  Paulsen's 
guardian  only  three  months  after  the  disputed  conveyance, 
was  sudiciently  near  in  point  of  time  to  have  some  weight  as 
evidence.  We  are  satisfied  that  the  trial  judge  was  justified 
by  the  evidence  in  finding  as  he  did. 

4.  It  is  claimed  that  no  decree  can  be  rendered  as  against 
the  defendant  Mowry,  for  the  reason  that  he  was  a  bona  fide 
purchaser  from  Allgire  without  notice  of  Paulsen's  insanity. 
The  trial  court  found  that  he  was  not  a  bona  fide  purchaser, 
but  whether  he  was  or  not  the  deed  should  be  vacated  as 
against  him.     It  is  not  a  question  as  to  whether  the  deed 
of  an  insane  person  is  void  or  merely  voidable.     The  cases 
declaring  such  a  deed  voidable  are  those  wherein  the  question 
was  one  of  afiirmnnce  or  ratification.     While  some  authorities 
hold  that  an  executed  contract  made  fairly,  and  upon  adequate 
consideration,  with  an  insane  person,  but  without  notice  of  his 
insanity,  cannot  be  rescinded;  ^*  and  while  other  authorities 
hold  that  a  conveyance  from  an  insane  person,  upon  adequate 
consideration,  will  not  be  avoided  as  against  a  grantee  taking 
without  notice  of  the  insanity  without  restoring  the  con- 
sideration, we  know  of  no  case  holding  that  mere  bona  fides 
will  protect  the  grantee  of  ati  insane  person  against  a  bill  to 
set  aside  the  deed  where  restitution  is  made.     The  decree  in 
this  case  makes  complete  restitution  to  Allgire.     While  this 
is  equitable  we  do  not  think  it  necessary,  and  as  to  Mowr^f 
restitution  of  the  purchase  money  paid  by  him  to  Allgire,  if 
any,  must  rest  between  those  two.    It  is  well  said  by  Thomns, 
J.,  in  Gibson  v.  Soper,  6  Gray,  279,  66  Am.  Dec.  414,  that 
**  To  say  that  an  insane  man  before  be  can  avoid  a  voidable 
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deed  roust  first  put  the  grantee  in  statu  quo  would  be  to  any 
ill  effect  that  in  a  large  majority  of  cases  his  deed  shall  not 
be  avoided  at  all.  Tlie  more  insane  the  grantor  was  when 
the  bargain  was  made,  the  less  likely  will  he  be  to  retain  the 
fruits  of  his  bargain  so  as  to  make  restitution.  It  would  be 
absurd  to  annul  the  bargain  for  the  mental  incompeteucy  of 
a  party,  and  yet  to  require  of  him  to  retain  and  manage  the 
proceeds  of  his  sale  so  wisely  and  discreetly  that  they  simll 
be  furthcoming  when  with  restored  intellect  he  shall  seek  its 
annulment."  The  same  doctrine  is  held  in  other  cases, 
notably  that  of  Hovey  v.  Hobson^  53  Me.  451 ;  89  Am.  Deo. 
705;  and  Crawford  v.  Scovell.M  Pa.  St.  48;  39  Am.  Rep.  766. 
In  the  Maine  case  it  was  held  that  the  bona  fide  grantee  of 
the  grantee  of  an  insane  person  must  rely  on  the  covenants 
of  his  deed  for  restitution,  and  that  it  is  not  necesgary  that 
he  should  be  placed  in  statu  quo  by  the  plaintiff  in  a  SHit 
to  vacate  the  conveyance. 

5.  Some  argument  is  based  upon  the  fact  that  the  farm 
was  a  homestead,  and  that  Lena  Paulsen  joined  in  tlie  con- 
veyance. It  was  charged  in  the  petition  that  she  did  so 
under  duress  from  her  husband.  We  think  the  evidence  is 
not  tiufhcient  to  show  duress,  but  that  question  is  not  material. 
Tlie  homestead  can  only  be  conveyed  by  an  instrunient 
executed  and  acknowledged  by  both  husband  and  ^'  wife: 
Comp.  Stats.,  c.  36,  sec.  4.  The  instrument  in  question 
was  not  validly  executed  by  the  husband  for  want  of  mental 
capacity;  the  wife's  joining  did  not  validate  it.  Moreover, 
she  was  a  party  to  the  action,  is  bound  by  the  decree,  and 
the  decree  requires  her  to  reconvey  all  that  she  has  received. 
The  decree  of  the  district  court  is  right  and  is  aflSrmed. 
The  other  commissioners  concurred. 


IiiaARB  Pebsohb — Avoidance  of  Dsbim  of— Bvidbkcx— The  valuUty 
of  a  de«d  ii  not  Affected  by  a  commiBsiou  •nbeaquantiy  adjudging  the 
grantor  to  be  an  imbecile:  JacktoH  v.  King^  4  Cow.  207;  16  Am.  Dec.  354, 
and  note  at  page  368. 

Insank  Psbsors— Atoidanob  op  Dbkds  of— W^bakmbsb  or  Mind — 
Fraud. — Mental  ansouudnesa  may  be  sufficient  to  invalidate  a  deed,  thougii 
it  ia  bnt  a  very  modified  degree  of  incapacity,  if  the  transaction  is  accom- 
panied with  frand  or  imposition:  Cw^  v.  SmUhf  7  Iowa,  60;  71  Am.  Dec. 
431,  and  note.  The  deed  of  a  Innatic  will  not  be  set  aside  even  though  the 
grantee  therein  knew  of  the  grantor's  mental  incapacity  if  no  fraud  wan 
practiced  on  the  latter,  nor  undue  influence  exercised  over  him  and  the  deed 
was  nnder  advice  of  his  counsel  and  for  a  fair  consideration:  Odam  v.  ^id- 
dkk,  104  N.  U.  515;  17  Am.  St.  Rep.  686,  and  nott.    Men  imbecility  or 
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weftkncM  of  nnderstaiKling  not  amoanting  to  idioej  or  lunacy  u  not  toiB* 
eiont  to  avoid  a  deed  at  law:  Jnchon  ▼.  King^  4  Cow.  207:  15  Am.  Doql  354, 
and  extended  note.  See,  tlno,  the  notes  to  lAndmff  ▼.  iMuUeg^  99  Am.  Deei 
491,  and  Peartoa  v.  Cox,  10  Am.  St.  R«p.  744. 

I.N8ANB  Pekwns— AvoiDANCBOF  Dbbims  OF— RcTuaa  OV  COMlDnUTIOV. 
Wiiere  land  U  conveyed  by  an  insane  person  beFore  an  inquisition  aitd  find- 
ing of  lunacy,  for  a  fair  consideration  without  knowledge  of  the  insanity  on 
tlie  part  of  the  purchaser,  the  conveyance  cannot  be  avoided  if  the  ooo- 
«  deration  has  not  been  re  turned  and  no  offer  to  retnm  it  has  been  msdet 
CribUn  V.  MitxioeU,  84  Kan.  8;  55  Am.  Rep.  233;  not*  to  Jaebom  v.  iSng, 
15  Am.  Dea  367. 


Statb  v.  Leesb. 

[87  Mbbkasea,  92.] 

LiPBACHMKirr  OFOrFirKHS— CoNaTrruTfONALljAW->DsLnATioir  of  Poi 
When  the  constitution  has  conferred  the  power  of  impeachment  solely 
upon  the  state  legialature  in  joint  convention  the  latter  cannot  del^g^ 
such  power  to  managers  of  impeachment  appointed  by  it^  nor  ean  such 
man  igera  change  or  amend  in  any  material  matter  the  specificatioBS  in 
tiie  articles  of  impeachment  adopted  and  presented  by  the  legislators. 

Impkachmknt  of  OrFiCBRs— JuRiSDicrioif.— After  the  expiration  of  hia 
term  of  office  the  state  legislators  has  no  power  to  prefer,  nor  has  the 
supreme  court  any  power  to  try,  articles  of  impeaohment  against  astate 
officer. 

O.  W.  Doane,  S.  B.  Pounds  W.  L.  OreenSf  and  O,  M.  Lamberir 

$on,  for  the  state. 

William  Leese  and  John  AT.  Stewart,  for  the  respondent 

*'  NoRVAL,  J.  The  legislature  of  tliis  state  at  its  last  see- 
sioii  adopted  ancl  presented  to  this  court  articles  of  impeach- 
ment against  William  Leese,  ez-attorney  general,  charging 
liim  with  misdemeanors  in  office  during  the  period  ho  was 
attorney  general  of  the  state.  Within  the  time  fixed  by  the 
court  tlierefor,  the  respondent  answered  the  articles  of 
impeachment  exhibited  and  presented  against  him  and  to 
each  and  every  specification  therewith.  Subsequently  the 
niMiingers  appointed  by  tiie  legislature  to  prosecute  the  charges 
asked  leave  to  amend,  in  matter  of  substance,  certain  of  the 
specifications  in  said  articles  of  impeachment,  to  which  pro- 
posed amendments  the  respondent  at  the  time  objected.  At 
the  hearing,  the  application  to  file  amended  specifications 
was  denied,  and  we  will  now  briefly  state  the  reasons  for  tho 
conclusion  then  reached. 

Section  14,  article  3,  of  the  constitution  declares  that  "The 
senate  and  house  of  representatives,  in  joiai  conventiou  *^ 
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shall  have  the  sole  power  of  impeachment,  but  ft  majority  of 
the  members  elected  must  concur  therein.  Uf^n  the  entertain- 
ment of  a  resolution  to  impeach  by  either  house,  the  other 
lionse  shall  at  once  be  notified  thereof,  and  the  two  houses 
shnll  meet  in  joint  convention  for  the  purpose  of  acting  upon 
6uch  resolution  within  three  days  of  such  notification/'  etc. 

By  the  foregoing  provision  the  exclusive  power  of  impeacK- 
nient  is  conferred  upon  the  legislature.     Both  houses  of  that 
hody  are  required  to  meet  in  joint  convention  to  act  upon  a 
resolution  to  impeach  a  state  officer  for  any  misdemeanor  in 
office,  and  such  a  resolution  can  only  be  adopted  or  carried 
by  the  affirmative  vote  of  at  least  a  majority  of  all  the  mem- 
bers elected  to  the  legislature.     The  authoilty  thus  given 
carries  with  it  the  power  of  the  senate  and  house  of  represent- 
ulives,  under  like  restrictions,  t6  adopt  suitable  articles  and 
specifications  in  support  of  their  impeachment,  and  likewise 
the  authority  to  adopt  and  present  additional  or  amended  arti- 
cles or  specifications  whenever  it  is  deemed  proper  or  ezpc  li- 
out  so  to  do.     But  such  power  can  no  more  be  delegated  by 
the  joint  convention  to  a  committee  or  managers  of  impeach- 
ment, ai)pointed  by  it,  than  the  legislature  can  confer  author- 
ity upon  a  committee  composed  of  members  of  that  body  to 
enact  a  law,  or  to  change,  alter,  or  amend  one  which  has  been 
duly  passed,  and  in  neither  case  does  the  right  exist 

Impeachment  is  in  the  nature  of  an  indictment  by  a  grand 
jury.  The  general  power  which  courts  have  to  permit  the 
amend  ment  of  pleadings  does  not  extend  to  either  indictments 
or  articles  of  impeachment.  The  uniform  holding  of  the 
courts,  except  where  a  different  rule  is  fixed  by  statute,  is 
tlint  when  an  indictment  has  been  filed  with  the  court,  no 
amendment  of  the  instrument,  in  matter  of  substance,  can  be 
made  by  the  court,  or  by  the  prosecuting  attorney,  against  tho 
consent  of  the  accused,  without  the  concurrence  of  the  grand 
jury  which  returned  the  indictment:  •*  People  v.  Campbell^ 
4  Park.  Cr.  386;  Gregory  v.  State^  46  Ala.  151;  Johnson  v.  State, 
46  Ala.  212;  McGuire  v.  Stale,  35  Miss.  366;  72  Am.  Dec.  124; 
Slate  V.  Sexton,  3  Hawks,  184;  14  Am.  Dec.  584;  State  v.  3/c- 
Carty,  2  Pinn.  513;  54  Am.  Dec.  150;  Ex  parte  Bain,  121 
U.  S.  1.  We  have  no  hesitancy  in  holding  that  the  managers 
liave  no  power  or  authority  to  change  in  any  material  matter 
the  specifications  contained  in  the  articles  of  impeachment 
cxliibited  against  the  respondent    If  they  could  do  that,  it 
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necessarily  follows  that  they  could  exhibit  new  articles  of 
impeachment  or  specifications^  preferring  charges  against  the 
responJcnty  not  included  in  the  original  accusations  made 
against  him,  and  which  the  sole  impeaching  body,  the  joint 
conyention  of  the  legislature,  might  have  rejected,  had  thej 
been  submitted  to  it  for  consideration.  To  hold  that  the 
managers  of  impeachment  have  the  right  to  do  that  would 
be  to  disregard  both  the  letter  and  spirit  of  the  coastitu* 
lion. 

In  reaching  the  conclusion  stated  above  we  have  carefully 
considered  and  given  due  weight  to  the  last  paragraph  of  tlie 
articles  of  impeachment,  which  reserves  to  the  senate  and 
house  of  representatives  of  the  state  of  Nebraska,  io  joint 
convention  assembled,  *Hhe  liberty  of  exhibiting  at  any  tioie 
lierenfter  any  furtlier  articles  or  other  accusations  or  im- 
peachments against  the  said  William  Leese,  late  attorney 
general  of  the  state  of  Nebraska."  All  that  can  be  reason- 
ably claimed  for  this  provision  is  thai  the  joint  convention 
of  the  two  houses  of  the  legislature  reserved  the  right  to 
adopt  other  and  additional  articles  of  impeachment  against 
the  respondent.  But  the  legislature  has  not  preferred  other 
or  furtlier  accusations  against  him,  nor  does  the  clause  above 
mentioned  attempt  to  confer  such  authority  upon  the  man- 
agers of  impeachment.  If  it  had  done  so,  as  we  have  already 
seen,  it  would  be  repugnant  to  the  letter  and  spirit  of  the 
constitution. 

There  is  another  question  disclosed  by  the  record,  although 
not  raised  by  the  respondent,  which  is  decisive  of  ^  the 
case,  and  that  is  that  the  legislature  had  no  power  to  prefer 
the  articles  of  impeachment  against  the  respondent,  and  that 
this  court  has  no  jurisdiction  to  try  the  accusations  made 
against  him.  William  Leese,  when  the  impeachment  articles 
were  adopted,  was  not  an  officer  of  the  state.  He  had  ceased 
to  be  attorney  general  more  than  two  years  prior  to  that  time, 
by  reason  of  the  expiration  of  the  term  for  which  he  bad 
been  elected.  Therefore,  for  the  reasons  stated  in  the  opinion 
in  the  cases  of  State  v.  HUl,  37  Neb.  80,  filed  herewith,  the 
respondent  was  not  liable  to  impeachment  for  any  misde- 
meanors in  office  which  he  may  have  committed  while  be 
was  attorney  general.  The  proceedings  against  him  are,  bt 
that  reason,  dismissed. 

The  other  judges  concur. 
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In  SfiUe  r,  HiU,  37  Nrb.  80,  it  appeared  that  on  the  rixth  <lAy  of  April, 
1893.  articles  of  impeachment  againat  John  £L  Hill,  ez-state  treaanrer,  for 
iiiia<^eineauora  in  office,  alle>;ed  to  have  been  committed  by  him  while  state 
treasurer,  were  adopted  by  the  legislature.  Theae  articles  of  impeach  men  6 
were  presented  to  and  filed  in  the  sopreme  courts  April  10,  181)3.  The 
resfiondent  filed  a  plea  to  tl)e  jiiria<Uction  of  the  conrt  on  the  ground  that 
his  term  of  office  expired  and  that  his  snccessor  took  office  Jannary  14,  1893; 
that  when  the  articles  of  impeachment  were  presented  against  him  he  was, 
and  still  is,  a  private  citizen  and  not  subject  to  impeachment.  The  only 
provision  of  the  Nebraska  constitution  relating  to  parties  liable  to  luipeach- 
Bxieot  provides  that  "all  civil  officers  of  the  atate  shall  be  liable  to  impeach- 
ment for  any  misdemeanor  in  office**:  Neb.  Const.,  seo.  5,  art.  5.  The 
supreme  court,  in  deciding  the  case,  said; 

'*The  question  presented  for  our  investigation  is  this:  Should  the  pleas  to 
the  jurisdiction  be  sustained  ?  The  proposition  stated  in  a  different  torm  is: 
lias  the  legislature  the  power  to  prefer  articles  of  impeachment  against  a 
person  after  bis  term  of  office  ha<i  expired,  he,  at  the  time  of  such  impeach* 
ment,  being  a  private  citizen  and  not  an  officer  of  the  state?  The  question 
is  now,  for  the  first  time,  submitted  to  this  court  for  its  consideration  and 
judgment. " 

**The  constitution  does  not,  in  express  terms,  say  that  a  private  oitizen 
ean  be  impeached,  nor  does  it  contain  words  from  which  such  an  inference 
ean  be  drawn.  Ou  the  other  hand,  it  ia  plain  that  the  legislature  has  no 
power  to  impeach  a  person  who  has  never  held  any  public  office  in  this  state. 
It  is  civil  officers  who  are  amenable  to  impeachment.  Section  5,  article  5, 
so  declares.  None  others  were  intended  to  be  included  by  the  franiers  of 
the  constitution.  This  is  dearly  manifest  from  the  language  of  the  iuatra« 
roeut** 

'*  We  see  no  escape  from  the  conclusion  in  this  state,  under  the  provisions 
of  our  constitution,  that  the  power  of  impeachment  extends  exclusively  to 
public  officials  Where  there  haa  been  no  official  guilt  the  remedy  by  im- 
peach inent  wdl  not  lie. 

"It  is  urged  by  counsel  for  the  managers  that  ex-officers  are  liable  to 
impeachment  for  official  misilemeanors  committed  white  in  office;  that  juris- 
diction attaches  immediately  upon  the  commiaaion  of  an  impeachable  offense^ 
smd  that  the  expiration  of  the  official  term  does  not  deprive  the  legislature 
of  the  power  to  impeach,  or  the  court  to  try. 

"It  cannot  be  said  that  there  is  any  provision  of  the  constitution  which 
expressly  confers  the  authority  to  impeach  a  person  after  be  is  out  of  office, 
while  section  5,  alreaily  quoted,  designates  .the  persons  who  may  l>e  im- 
peached as  'all  civil  officers  of  this  state.'  This  language  is  unambiguous. 
It  means  existing  officers — persons  in  office  at  the  time  they  are  impeached. 
Sx-officials  are  not  civil  officers  within  the  meaning  of  the  constttution. 
J.nrisdiction  to  impeach  attaches  at  the  time  the  offense  is  committed,  and 
continues  during  the  time  the  offender  remaina  in  office,  but  not  longer." 

"But  independant  of  authorities  or  precedents,  if  we  do  not  misconoetTe 
tlie  menniog  of  the  constitution,  there  is  no  room  for  doubt  that  ex-officials 
are  not  impeachable,  since  civil  officers  alone  are  enumerated  in  that  instm* 
ment  as  subject  to  that  remedy.  The  term  'officer'  cannot  properlj  bo 
applied  to  a  person  who  is  not,  at  the  time,  in  the  hoMing  of  an  office. 
When  a  person  ceases  to  hold  an  offioe  ho  immediately  becomes  a  private 
eitir.en." 
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"At  the  argument  oar  attention  was  called  bj  oonnael  for  the  managen 
to  aections  8  and  9  of  chapter  19  of  the  Compiled  Statates  of  1891,  which 
read  aa  follows: 

'*Saa  8.  An  impeachment  of  any  state  officer  shall  be  tried,  notwith- 
MLaiuUiig  such  officer  may  have  resigned  his  office,  or  his  term  of  office  bas 
expired;  and  if  the  accnsed  person  be  found  guilty,  judgment  of  removtl 
from  office  or  disqualifying  such  officer  from  holding  or  enjoying  any  office 
of  honor,  profit,  or  trust  in  the  state,  or  both,  may  be  rendered  as  in  other 
eases. 

*'  Sec  9.  An  impeacliment  against  auy  state  officer  shall  be  tried  and  jndg> 
ineut  of  removal  from  office,  or  of  disquulification  to  hold  office,  maybe  ren- 
dered, notwithstanding  the  offense  for  which  such  officer  is  tried  oeenrred 
dariug  a  term  of  office  immediately  preceding.* 

The  contention  of  counsel  is  that  the  foregoing  provisions  not  only  grant 
tlie  power  to  try,  but  to  prefer  charges  of  impeachment  against  a  person  who 
has  held  office,  after  the  expiration  of  his  term.  We  are  not  aware  of 
auy  rule  governing  the  ccmstruction  of  statutes  which  would  justify  such 
an  interpretation.  The  sections  quoted  have  reference  to  the  trial  of  an 
impeachment  and  the  code  defines  a  trial  to  be  '*a  judicial  examination  of 
the  issues,  whether  of  law  or  of  fact,  in  an  action**;  Code,  seo.  279.  Ths 
trial  of  a  criminal  case  does  not  include  the  returning  of  an  indictment  by 
the  grand  jury  or  the  filing  of  an  information  by  the  county  attorney.  The 
trial  of  a  civil  suit  does  not  embrace  the  filing  of  a  petition  or  other  pleadings 
or  the  issuance  of  a  summons;  so  when  the  statute  declares  that  **an 
impeachment  of  any  state  officer  shall  be  tried,"  it  means  what  it  says  and 
uothiiig  else.  The  meaning  of  section  8  is  that  where  a  state  officer  has  been 
iiupeaclied  during  his  term  he  shall  be  tried,  and,  if  found  guilty,  judgment 
shall  be  rendered,  even  though  he  may  have  resigned,  or  his  term  of  office 
has  expired  after  the  articles  of  impeachment  were  exhibited  against  him. 
To  hold  that  it  confers  power  upon  the  legislature  to  prefer  charges  after  ths 
resigimtion  of  the  officer,  or  the  expiration  of  his  term,  would  be  a  strained 
aud  unnatural  construction  of  the  language  employed.  The  statute  does 
not  s:iy  that  a  person  may  be  impeached  after  he  has  resigned,  or  bis  term 
of  office  has  expired,  nor  does  it  contain  words  which  can  reasonably  be  aaid 
to  warrant  such  an  interpretation.  Section  9  prov  ides  for  the  trial  of  aa 
impeachment  of  a  state  officer  for  an  offense  occurring  during  his  term  of 
office  immediately  preceding.  It  contemplates  that  the  impeachment  pro* 
ceedings  shall  be  commenced  while  the  offender  is  yet  in  office. 

The  respondent  being  out  of  office  at  the  time  the  proceedings  for  hit 
impeachment  were  instituted,  the  legislature  has  no  power  to  impeach  him, 
and  this  court  has  no  jnrisdietioa  to  try  him.  The  prooeediogii  are  thait- 
fore  dismiBsedi 
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Bans  of  Commebob  t;«  Habt. 

(S7  NSB&AOU,  197.] 

Baku  aub  Banxiho — Powbr  or  OFrfOBR.~Th«  oMbier  of  a  htMk  hM»  by 
virtue  of  hU  oflSce,  no  authority  to  accept  the  stock  of  ao  ituuranoe  or 
ether  ctfrporation  in  payment  of  a  debt  due  the  bank. 

OOBPORATIONa — ^POWEB  TO  PlTRCHAHB  &TOOK  IH   AnOTHBB  CORPORATIOH. — 

A  banking  or  other  corporation  baa  no  power  to  pnrohaee  etock  in  aa 
ineurance  or  other  corporation,  nnleae  ezppeuly  authorized  by  itatnte. 
CoRpORATioHs — ^iMVRS'rMUNT  ow  FuNDS  OT. — The  powor  of  the  offioeriof  a 
banking  or  other  corporation  in  dealing  with,  or  investing  the  funds  of, 
its  stockholders  is  limited  to  the  purposes  for  which  the  incorporation 
is  incorporated,  and  to  purposes  necessarily  incidental  thereto  in  tha 
successful  conduct  of  its  legitimate  business. 

John  L.  Web^tefj  for  the  appellant 
J.  1/.  Woolworth^  for  the  respondent. 

^*^  Ragan,  C.  The  Bank  of  Comroeroe  sued  Hart  on  a 
note  for  twenty  thousand  dollars,  executed  and  delivered  by 
him  to  the  bank.  The  defense  of  Hart,  so  far  as  the  same  is 
material  here,  was,  that  on  March  30,  1888,  he  paid  on  said 
note  fourteen  thousand  one  hundred  and  five  dollars  and 
forty-six  cents,  with  which  paynient  the  bank  has  not  credited 
him.  Hart  claims  to  have  made  this  payment  by  the  sale 
of  certain  shares  of  stock  in  an  insurance  company  to  the 
bank  through  one  Johnson,  its  cashier,  who  promised  at  the 
time  to  credit  the  note  when  it  should  be  returned  from  New 
York,  where  it  then  was.  The  bank  claims  that  the  sale  of 
said  stock,  if  made,  was  to  Johnson  individually,  and  not  to 
the  bank;  that  it  had  no  interest  or  part  in  said  sale;  that  the 
same,  if  made,  was  without  its  knowledge  or  consent;  and 
the  purchase  of  the  stock  by  its  cashier,  if  made  for  the  bank, 
was  in  excess  of  his  authority,  and  void.  The  jury,  by  its 
verdict,  allowed  Hart  the  credit  he  claimed,  thus,  in  effect, 
finding  that  the  purchase  of  the  insurance  stock  was  made 
by  the  bank.  Assuming,  for  the  purposes  of  this  opinion,  that 
the  evidence  in  the  record  supports  this  finding,  we  then  pro* 
ceed  to  inquire  whether  the  cashier  exceeded  his  authority  in 
wng  funds  of  the  bank  in  the  purchase  of  this  stock. 

lo  Sandy  River  Bank  v.  MerchanUf  etc.  Bank^  1  Biss.  146,  the 
facts  were:  The  cashier  of  the  Mechanics'  Bank  settled  an  ac* 
^ovnt  of  twenty*two  thousand  dollars  with  the  cashier  of  the 
Saniiy  River  Bank,  by  paying  ten  thousand  dollars  cash  and 
Siving  twelve  thousand  dollars  private  paper,  which  the  cashier 
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of  the  ^**  Sandy  Riyer  Bank  accepted  in  payment,  and  gave 
a  receipt  in  full.  The  Sandy  River  Bank  brought  its  action 
against  the  Merchants  and  Mechanics'  Bank  on  the  account 
The  latter  pleaded  payment  by  the  contract  with  the  cashier. 
The  question  in  the  case  was  whether  the  cashier  had  author- 
ity to  receive  in  payment  any  thing  but  money.  In  the 
course  of  the  opinion  delivered  the  judge  said:  **A  cashier 
of  a  bnnk  is  ordinarily  the  executive  officer  of  the  bank. 
He  is  the  agent  through  whom  third  persons  transact  their 
business  with  the  bank.  The  bank  generally  holds  him  out 
to  the  world  as  having  authority  to  act  according  to  the  gen- 
cnil  usnge,  practice,  and  course  of  business,  and  all  acts  done 
by  him  within  the  scope  of  such  usage,  practice,  and  course 
of  business  bind  the  bank  as  to  third  persons  who  transact 
business  with  him  on  the  faith  of  his  official  character;  and 
perhaps  it  may  be  presumed  without  proof,  and  merely 
from  his  office,  that  he  is  authorized  to  receipt  and  discharge 
debts,  and  deliver  up  securities  on  payment  or  discharge  of 

the  debt  for  which  they  are  held But  still  his  authority 

is  a  limited  authority,  and  when  a  party  claims  a  discharge 
from  a  debt  due  the  bank,  not  by  payment,  but  by  giving 
other  or  different  notes,  bills,  or  securities,  which  the  cashier 
has  agreed  to  take  and  release  the  debt,  his  authority,  like 
that  of  any  otiier  agent,  must  be  shown  by  proof.  As  a 
general  rule  a  jury  have  not  a  right  to  infer  that  the  cashier 
of  a  bank,  as  such,  has  the  authority  to  compromise  and  dis- 
charge debts  without  payment  or  by  taking  other  securities, 
but  the  authority  from  the  bank  roust  be  shown  expressly  or 
by  necessary  implication,  or  it  must  •  •  .  •  be  established  by 
the  particular  usage,  or  practice,  or  mode  of  doing  businem 
of  the  bank;  or  it  must  be  ratified  or  acquiesced  in  by  the 
bank  in  order  to  be  binding." 

In  United  8tate$  v.  Oity  Bank  of  ColumbnB,  21  How.  358, 
the  facts  were:  The  cashier  of  the  Columbus  bank  gave  to  one 
of  its  directors.  Miner,  a  letter  to  the  secretary  *^^  of  the 
treasury  of  the  United  States,  to  the  effect  that  Miner  had 
authority  to  contract  in  behalf  of  the  bank  for  the  transfer  of 
money  for  the  government  Relying  upon  this  letter  the  sec- 
retary of  the  treasury  made  a  contract  with  Miner  for  him  to 
transfer  one  hundred  thousand  dollars  of  the  government's 
money  from  New  York  to  New  Orleans.  Miner  received  the 
money,  but  never  delivered  it.  The  United  States  brought 
suit  against  the  Columbus  bank  to  recover  the  money.    The 
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supreme  court  of  the  United  States  decided  that  the  action 
could  not  be  successfullj  maintained,  as  the  cashier  of  the 
Columbus  bank  had  no  authority  to  make  such  a  contract, 
and  there  was  no  proof  that  the  board  of  directors  had  author- 
ized it.  In  the  course  of  the  opinion  Justice  Swayne  said: 
^*The  court  defines  a  cashier  of  a  bnnk  to  be  an  executive 
officer  by  whom  its  debts  are  received  and  paid,  and  its  seca- 
rities  taken  and  transferred,  and  that  hie  acts,  to  be  binding 
upon  a  bank,  must  be  done  within  the  ordinary  course  of  his 
duties The  term 'ordinary  business,' with  direct  refer- 
ence to  the  duties  of  cashiers  of  banks,  occurs  frequently  in 
.  •  .  .  reports  of  the  decisions  of  our  state  courts,  and  in  no 
one  of  them  has  it  been  judicially  allowed  to  comprehend  a 
contract  made  by  a  cashier,  without  an  express  delegation  of 
power  from  a  board  of  directors  to  do  so,  which  involves  the 
payment  of  money,  unless  it  be  such  as  has  been  loaned  in 
the  usual  and  customary  way.  Nor  has  it  ever  been  decided 
that  a  cashier  could  purchase  or  sell  the  property,  or  create 
an  agency  of  any  kind  for  a  bank  which  he  had  not  been 
authorized  to  make  by  those  to  whom  has  been  confided  the 
power  to  manage  its  business,  both  ordinary  and  extraor* 
dinary." 

The  power  of  this  bank  to  purchase  stock  in  an  insurance 
company,  if  it  exists  at  all,  is  an  extraordinary  power,  and 
one  not  confided  to  the  cashier,  but  belonging  to  the  directory. 

In  Bank  of  HecUdaburg  v.  Bailhache,  65  Cal.  829,  ^^  it  is 
said  that  the  power  to  make  a  settlement  of  defalcation  to  a 
bank,  and  accept  a  deed  of  real  estate  in  satisfaction  and 
release,  is  the  function  of  the  board  of  directorSi  and  not  of 
any  individual  director  or  officer. 

It  has  also  been  decided  that,  in  the  absence  of  special 
authority,  the  cashier  of  a  bank  could  not  release  the  surety 
from  a  note  owned  by  the  bank:  Merchants*  Bank  v.  Rudolfs  6 
Neb.  627;  Cochecho  Nat.  Bank  v.  Ea$kell,  51  N.  H.  116;  12 
Am.  Rep.  67.  That  in  the  absence  of  special  authority  or 
established  usage  the  cashier  has  no  power  to  oompromise 
claims  due  his  bank:  Chemical  Nat.  Bank  v.  Kohner^  8  Daly, 
530.  That  he  had  no  authority  to  bind  bis  bank  by  issuing 
a  certificate  of  deposit  to  himself:  Lee  v.  Smithy  84  Mo.  804; 
54  Am.  Rep.  101.  Nor  bind  the  bank  by  an  official  indorse- 
ment of  his  own  note:  West  St.  Lome  8aving$  Bamk  v.  8hai 
Oeimty  Bank,  96  U.  8.  567. 
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The  eaahier  of  the  Bank  of  Commerce,  then,  as  the  execu- 
iiye  officer  of  the  bank,  was  clothed  with  authority  to  collect 
all  debts  due  the  bank,  but  this  means  collections  in  money. 
If  a  cashier  may  discharge  the  debts  due  his  bank  by  ex- 
changing the  evidences  of  them  for  stocks  of  an  insurance 
company  or  a  gas  company,  then  he  can,  under  the  name  and 
charter  of  the  bank,  conduct  an  entirely  different  business, 
and  use  the  funds  of  his  stockholders  for  a  purpose  for  which 
thev  were  never  subscribed,  and  in  violation  of  the  law  of  the 
bank*s  crealion.  The  purposes  for  which  the  Bank  of  Com- 
merce was  organized,  as  expressed  in  its  articles  of  incorpora- 
tion, were  to  receive  deposits  of  money,  and  pay  the  same  out 
on  proper  vouchers;  to  loan  money  on  personal  security;  to 
issue  drafts  or  letters  of  credit;  to  buy  and  sell  securities  of 
eviry  kind,  and  do  a  general  banking  business.  Had  this 
charter  expressly  provided  that  the  corporation  might  invest 
its  funds  in  stocks  of  insurance  companies,  and  deal  generally 
in  stocks  of  other  corporations,  such  a  provision  would  have 
been  *•*  contrary  to  the  laws  of  the  state,  and  void.  But 
there  is  no  provision  in  the  bank's  charter  which,  by  any  rea* 
sonahle  construction,  can  be  construed  into  an  authority  to 
purchase  and  hold  the  stocks  of  any  other  corporation.  True, 
it  says  '*  to  purchase  securities  of  every  kind,"  but  certificates 
of  stock  are  not  securities  within  the  meaning  of  this  provi- 
sion, nor  such  as  the  word  imports  in  commercial  or  banking 
phraseology.  **  Securities,"  as  here  used,  mean  notes,  bills  of 
exchange,  and  bonds;  in  other  words,  evidences  of  debt,  prom- 
ises to  pay  money.  We  conclude,  therefore,  that  the  cashier, 
by  virtue  of  his  office,  had  not  the  power  to  accept  the  stock 
of  the  insurance  company  in  payment  of  the  debt  due  the 
bank,  but  that  power,  if  it  existed,  was  lodged  in  the  direc* 
tory,and  as  it  had  not  expressly  authorised  tlie  cashier  thereto, 
he  exceeded  his  powers  in  agreeing  to  accept,  on  behalf  of  his 
principal,  the  insurance  company  stock  in  payment  of  the 
debt  due  from  Hart  to  the  bank,  and  that  the  latter  is  not 
bound  thereby. 

The  next  inquiry  is  as  to  the  powers  of  the  directory  to 
ratify  the  purchase  of  the  insurance  company's  stock  and  bind 
the  bank  thereby. 

In  Mechanics^  etc.  Building  Assn,  ▼.  iferiden  Agency  Co.^  24 
Conn.  159,  it  is  said:  **The  first  question  is,  whether  the 
defendants,  being  a  joint-stock  corporation,  organized  for  a 
specific  purpose,  had  power  to  become  a  stockholder  in  the 
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association  of  the  plaintiffs.  The  purpose  for  which  the 
agency  company  united,  as  expressed  in  tlieir  articles  ot 
association,  was  to  do  a  general  insurance  sgency,  conimis^ 
sion,  and  brokernge  business,  and  such  other  things  as  were 
incidental  to,  and  necessary  in,  the  management  of  that  busi* 
ness.  So  far  as  that  business  was  concerned,  the  proper  offi- 
cers of  the  company  bad  power  to  act,  and  bind  tlie  company; 
but  if  they  departed  from  that  business,  and  entered  into 
contracts  not  authorized  by  *^'  the  company,  such  contracts 
would  not  be  binding.  A  subscription  to  the  stock  of  a  build- 
ing association  has  no  legitimate  connection  with  the  business 
of  an  insurance  agent,  commission  merchant,  or  broker,  and 
was  not  therefore  authorized  by  the  defendants'  articles  of 

association But  when  the  directors  of  the  company 

subscribed  for  stock  in  a  building  association,  wiinlever  may 
have  been  their  motive,  ....  tiiey  transcended  the  powers 
conferred  upon  tliem,  and  departed  from  the  legitimate  busi- 
ness of  the  company." 

In  Frnnllin  Co.  ▼.  IjewUtnn  Inst,  for  Savings,  68  Me.  43,, 
2S  Am.  Rep.  9,  it  is  said:  '*If  a  corporation  can  purchase 
any  pK)rtion  of  the  capital  stock  of  another  corporation,  it 
can  purcltase  the  whole  and  invest  all  its  funds  in  that  way^ 
and  thus  be  enabled  to  engage  exclusively  in  a  business  en- 
tirely foreign  to  the  purposes  for  which  it  was  created.  A 
banking  corporation  could  become  a  manufacturing  corpo- 
ration, and  a  manufacturing  corporation  could  become  a 
banking  corporation.  This  the  law  will  not  allow,  and  it 
has  been  held  that  notes  given  by  a  manuf^icturing  cor- 
poration for  the  purchase  of  shares  in  a  bank  are  not  collect- 
ible." 

In  Cook  on  Stocks  and  Stockholders,  section  816,  it  is 
said:  ^'A  banking  corporation  has,  at  common  law,  no  power 
to  purchase  or  invest  in  the  stock  of  another  corporation^ 
whether  that  other  corporation  be  itself  a  bank  or  of  a  differ- 
ent business.  The  bank  is  organized  for  the  purpose  of 
receiving  deposits  and  loaning  money,  not  for  the  purpose 
of  dealing  in  stocks.  Any  attempt  to  engage  in  such  trans- 
action is  a  violation  of  its  charter  rights  and  of  its  duty 
towards  the  stockholders  and  the  public." 

In  Nassau  Bank  v.JoneSy  95  N.  Y.  115,  47  Am.  Rep.  14, 
Chief  Justice  Ruger  said:  '*The  question  involved  in  this 
case  ....  is  the  right  of  a  banking  corporation,  chartered 
under  the  laws  of  this  state,  to  subscribe  for  the  stock  of  a 


I 


484  Bamk  of  Commsbci  v.  EEabt.         [Nebraska, 

railroad  oorporation.  •  •  •  •  It  is  clear  thai  s  banking  cor- 
))oratioii  cannot  enter  into  a  contract  of  thie  character,  unless 
it  **^  has  authority  under  its  charter  to  become  a  eubscriber 
for  the  stock  of  railroad  corporations,  and  thereby  aseume 
the  obligations  to  which  such  stockholders  are  subject.  •  •  .  . 
The  plaintifif  is  a  moneyed  corporation  organized  under 
chapter  260  of  the  laws  of  1838,  and  authorized  by  that 
statute  '  to  carry  on  the  business  of  banking,  by  discounting 
bills,  notes,  and  other  evidences  of  debts;  by  receiving  de- 
posits; by  buying  and  selling  gold  and  silver  bullion,  foreign 
coins  and  bills  of  exchange,  and  by  loaning  money  on  real 
and  personal  property/  The  legislature  intended  by  the  act 
in  question  to  inaugurate  in  this  state  an  entirely  new  sys- 
tem of  banking,  and  thereby  undertook  to  provide  for  the 
establishment  of  moneyed  corporations  which  should  furnish 
to  the  public  a  safe  and  reliable  circulating  medium  for  the 
transaction  of  its  business,  and  secure  and  solvent  deposi* 
taries   for  the  custody  of  such  moneys  as  were   needed   for 

current  use  by  the  business  public The   language 

employed  in  the  act  ....  excludes,  by  necessary  implica- 
tion«  the  capacity  to  carry  on  any  other  business  than  that 
of  banking,  and  the  adoption  of  any  other  methods  for  the 
prosecution  of  such  business  than  those  especially  pointed 

out  by  the  statute The  spirit  of  the  law,  as  well  as 

a  sound  public  policy,  forbid  these  institutions  from  risking 
moneys  intrusted   to  their  care  in   doubtful  speculations  or 

enterprises For  these  reasons,  we  are  of  the  opinion 

that  the  plaintifif  was  not  only  precluded  by  public  policy, 
but  was  not  authorized  by  the  statute  under  which  it  was 
organized,  to  enter  into  any  engagement  as  a  stockholder 
in  a  railroad  corporation." 

The  learned  judge  who  presided  at  the  trial  below 
charged  the  jury  as  follows: 

"  (a)  In  investigating  the  question  as  to  how  far,  if  at 
all,  the  bank  was  bound  by  the  acts  of  Johnson  in  the 
premises,  you  will  be  governed  entirely  by  the  testimony 
which  has  been  adduced  before  you  on  the  trial.  If  you 
shall  '^^  find  from  the  testimony  either  that  Johnson,  in  his 
negotiations  with  Hart,  and  his  final  agreement  with  him 
for  the  purchase  of  the  shares  of  stock  in  the  insurance  com- 
pany, was  acting  under  authority  conferred  upon  him  in  that 
behalf  by  the  board  of  directors  of  the  bank,  or  that,  sul>- 
sequeutly  to  the  transaction,   the   directors   approved    and 
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ratified  what  had  been  done  by  Johnson,  noting  in  his  cnpac- 
ity  as  cashier  of  the  bank,  if  you  shall  find  that  in  such 
transaction  he  did  act  as  such  cashier,  and  accepted  the 
fruits  of  such  transaction,  then,  and  in  that  case,  the  bank 
would  be  estopped  to  deny  the  authority  of  Johnson  in  the 
premises,  and  wouhl  be  bound  by  his  acts  in  that  beiialf. 

*\b)  If,  on  the  other  hand,  you  shnll  find  from  the  testi- 
mony that  Jolinson  did  not  have  authority  from  the  board  of 
directors  of  the  bank  to  negotiate  for  ami  purcliasu  the  shares 
of  stock  in  the  insurance  company  referred  to  in  the  testi- 
mony, and  that  the  directors  did  not  subsequently  approve 
and  ratify  the  acts  of  Johnson  relating  thereto,  nor  accept  and 
retain  the  fruits  of  such  negotiation  and  purchase,  then, 
and  in  that  case,  the  bank  would  not  be  bound  by  what  John« 
aon  did  relating  to  such  negotiation  and  purchase,  and  in 
Buch  case  the  plaintilT  would  be  entitled  to  your  verdict  for 
the  amount  of  the  note  sued  on  and  interest." 

This  charge  proceeded  upon  tlie  theory  that  though  the 
purchase  of  the  insurance  conip.'Uiy's  stock  by  the  cashier 
was  unauthorized,  yet  the  board  of  directors  could  have  after- 
wards ratified  and  adopted  it  and  bound  the  bank  by  it.  We 
do  not  assent  to  this  doctrine  as  applied  to  this  case.  It  is 
doubtless  true  that  the  bank  could  legally  take  the  stock  of 
aitother  corporation  as  security  for  a  deht  previously  con- 
tracted. Possibly  it  might  make  a  loan  on  the  strength  of 
tlie  stock  as  security  at  the  time.  On  this  point  the  authori- 
ties are  not  in  harmony,  and  as  it  is  not  material  here  we  do 
not  decide  it  An  emergency  might  arise  when  a  bank*8 
board  of  directors  would  be  justified  in  taking  the  •••  stock 
of  another  corporation  in  settlenient,  adjustment,  or  com- 
prtnnise  of  a  doubtful  claim  or  debt,  acting  in  the  hot-.e^t 
belief  that  only  by  so  doing  could  a  serious  loss  to  the  bank 
be  averted.  None  of  these  reasons,  however,  existed  in  the 
case  at  bar,  or  if  they  did  the  record  before  us  does  not  dis- 
close them.  The  cashier  had  no  authority  to  hind  the  bank 
by  baying  the  insurance  company's  stock.  The  board  of 
directors  had  no  authority  to  authorize  him  to  do  so;  and,  if 
tlie  cashier  bought  such  stock  in  behalf  of  the  bank,  the 
directory  had  no  authority  to  ratify  the  purchase  and  thus 
bind  the  bank.  But  assuming  the  charge  states  the  law  cor- 
rectly, there  is  no  evidence  in  the  record  that  the  board  of 
directors  ever  authorized  the  cashier  to  purchase  the  insur- 
ance stock,  and  none  that  the  board  of  directors  ever  ratified 
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audi  a  purchase,  if  made,  or  that  the  bank  accepted  the 
fruits  of  the  transaction,  and  the  jury  could  not,  from  the 
evidence,  so  find  either.  We  conclude,  then,  that  the  powers 
of  a  directory  of  a  bank  in  dealing  with  and  in  investing  the 
funds  of  the  stockholders  are  limited  to  the  purposes  for 
which  the  bank  was  incorporated,  and  to  purposes  necessarily 
incidental  thereto  in  the  successful  conduct  of  its  legitimate 
businesa 

We  are  constrained  to  say  that  the  verdict  of  the  jury  is 
not  supported  by  the  evidence,  and  that  the  judgment  of  the 
court  is  contrary  to  the  law  of  the  case.  The  judgment  of 
the  district  court  is  therefore  reversed  and  the  case  remanded 
for  further  proceedings. 

The  other  commissioners  concurred. 


Corporations— PumoHASiico  Stock  in  Anothrs  Corposatiov. — On* 
corporation  cannofc  anlMoriba  to  the  capital  stock  oC  another  oorpormtioa: 
Ahk^  Hotel  Co.  T.  St^ram,  6  Wash.  134;  .36  Am.  St  Rep.  130,  and  extended 
ttote  where  the  qaestto&s  iuTolTed  in  the  principal  case  are  discussed. 

Corporations^Takino  Stock  in  Another  Corporatioh  in  Patmbnt 
OF  Debt. — A  corporation  may  take  the  stock  of  another  corporation  in  pej- 
snent  of  a  debt  or  as  secnrity  for  the  same:  PeopU  ▼.  CJUcago  Cku  TruH  C^t 
ISO  111.  268;  17  Am.  St.  Rep.  319,  and  note;  Peanom  ▼.  Cotieord  IL  JL  Ot^rf^ 
«  N.  fl.  037;  13  Am.  St.  Eep.  690. 


0*CONNOB  V.  WaLTBB. 

[S7  NSBRASKA,  ai7.] 

tPTTONS— Wasis— Oarnurmbnt— CoNrLicT  OF  Lawi. — Am  RMlgnor  el 
a  claim  against  a  resident  of  one  state  employed  bjr  a  railway  oompaaj 
operating  its  road  through  that  and  anotlier  state,  to  a  resident  of  the 
latter  state,  for  the  purpoee  of  obtaining,  by  parnishing  the  oompany  hi 
the  latter  state,  wages  due  the  debtor  and  exempt  by  the  law  of  the 
former  state,  and  so  obtained,  is  liable  to  the  debtor  in  the  state  of  Ui 
residence  for  the  amount  so  appropriated  without  his  eonsent. 
BzBMmoNs — Garni.shmbnt — Conflict  of  Laws— Ehtoppel. — Ajndgmeal 
an  one  state  girnishing  exempt  wages  of  a  resident  of  another  stats  in 
favor  of  an  assignee  of  the  elaim  does  not  estop  the  debtor  from  bring- 
ing  an  action  in  the  latter  state  against  the  sseignor  to  raooFet  Iks 
•mount  of  such  judgment. 

Sawyer  and  SvieU^  for  the  appellant* 

A,  O.  Greenlee^  for  the  respondent 

••»  Ryan,  C.  The  petition  of  Fred  Walter,  plalntifl; 
alleged,  as  a^^^inst  Patrick  W.  O'Connor,  as  defendant,  thai 
for  a  long  time  prior  to  the  fifth  daj  of  March,  1889,  the 
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eaid  plaintifT  was,  and  ever  since  had  been,  a  married  roan, 
the   head  of    a  family,  and   a  resident    of    Cass    county, 
Nebraska,  and  that  during  the  whole  of  said  time  the  said 
plaintiff  had  lived  with  and  provided  for  his  family  by  day 
Jabor,  in  the  eniploy  of  the  Chicago,  Burlington,  and  Quincy 
Aailroad  Company,  and  that  sai<i  plaintiffs  sole  income  af»d 
jDonns  of  support  for  himself  and  his  family  were  the  wages 
by  plaintiff  earned  in  said  employment;  that  on  March  6, 
1889,  one  D.  M.  West  filed   a  petition  in   the   court  of  N. 
Schurz,  a  justice  of  the  peace  in  the  city  of  Council  Biuffs, 
Iowa,  claiming  to  be  the  assignee  of  said  O'Connor  of  a  claim 
against  plaintiff  for  the  sum  of  $13.50  and  costs;  tliat  said 
West  caused  the  Chicago,  Burlington,  and  Quincy  Railroad 
Company  to  be  garnished,  and  requiring  said  railroad  com* 
pany  to  answer  as  to  the  indebtedness  of  the  said  company 
lo  plaintiff;  that  on  March  11,  1889,  the  said  railroad  com- 
pany    accordingly   answered    that  it  was  indebted  to  said 
Walter  in  the  sum  of  $55,  whereupon  said  cause  was  con* 
tinned  and  service  was  obtained  by  publication  upon  Walter, 
.and  the  day  for  hearing  was  set  for  May  10,  1889;  that  in 
April,  1889,  the  said  railroad  company  filed  an  afiidavit  of 
the  said  Walter  that  he  was  the  head  of  a  family,  and  that 
bis  wages  were  exempt  from  execution,  and  asking  that  said 
proceedings  be  dissolved;  that  nevertheless  the  said  justice 
of  the  peace  entered  judgment  *^*  against  plaintiff  Walter 
for  the  sum  of  $13.50  damages  and  costs  taxed  at  $8.60,  and 
requiring  said  railroad  company  to  pay  into  court  the  sum  of 
$22.10  out  of  plaintiff's  wages,  which  said  railroad  company 
tbereui>on  did;  and  that  said  $22.10  was  deducted  by  said 
railroad  company  from  the  sum  of  $55  due  plaintiff,  and  th^t 
the  plaintiff  has  never  recei veil  said  sum  so  deducted;  that  said 
sum  of  $55  was  due  plaintiff  for  labor  performed  as  a  brake- 
mau  by  plaintiff  for  said  railroad  company  within  the  sixty 
days  immediately  preceding  said  date  of  garnisiiment,  and 
that  tlie  wages  so  garnished  were  exempt  from  seizure  by 
.  atts^uhment,  execution,  or  garnishee  process   in  this   state, 
which  facts  the  said  West  and  O'Connor  also  well  knew;  that 
said  West  was  not  the  owner  of  the  account  of  the  said  O'Con* 
nor  (if  any  such  he  bad),  but  held  it  simply  for  collection  for 
O'Connor,  who  was  the  real  party  in  interest,  though  a  pre- 
tended assignment  thereof  had  been  made  by  O'Connor  to  said 
West     For  a  second  cause  of  action  plaintiff  claimed  to  be 
^entitled  to  $27.50  as  damages  indirectly  resulting  from  said 
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garnishment,  which  he  alleged  was  simplj  a  conspiracy  be* 
tween  West  and  O'Connor  to  deprive  plaintiff  of  his  exemp- 
tions under  the  laws  of  Nebraska.  There  was  an  answer  m 
denial  of  each  of  the  above  averments. 

Tlie  allegations  of  the  petition  are  set  out  at  great  length 
and  with  considerable  particularity,  for  the  reason  that  with 
the  exception  of  the  averments  in  respect  to  the  second  cause 
of  action,  each  allegation  of  said  petition  was,  upon  the  trial, 
fully  sustained  by  the  proofs.  These  allegations,  therefore, 
fairly  state  the  facts  in  this  case,  wherefore  it  is  needless 
that  they  be  repeated.  It  was  stipulated  between  the  parties 
in  the  district  court  that  by  the  laws  of  the  state  of  Iowa  the 
wages  of  a  nonresident  of  that  state  are  not  exempt  from 
attachment,  execution,  or  garnishment.  Upon  a  trial  of  the 
issues,  the  jury  returned  a  verdict  in  favor  of  Waller,  against 
Patrick  W.  O'Connor,  »*•  for  $24.50,  for  which,  with  costs, 
judguient  was  duly  rendered.  For  the  reversal  of  this  judg- 
ment O'Connor  brings  this  cause  to  this  court  by  his  petition 
in  error,  with  the  necessary  record  and  bill  of  exceptions. 

In  Albrecht  v.  TreiUchke,  17  Neb.  206,  this  court  held  that 
'*  where  a  judgment  creditor  procures  the  exempt  wages  dae 
to  a  laborer  to  be  taken  by  garnishee  process  and  applied 
to  the  payment  of  his  judgment,  a  cause  of  action  arises  iu 
favor  of  the  judgment  debtor  against  the  creditor  for  the 
amount  of  such  wages  wrongfully  appropriated,  unless  the 
right  of  exemption  is  waived  by  the  debtor."  The  statute 
exempting  from  seizure,  by  judicial  process,  such  earnings  of 
a  laboring  man  as  have  accrued  within  the  period  of  sixty 
days  immediately  preceding  service  of  garnishment  process 
was  intended  for  the  support  of  the  family  of  which  such 
laborer  is  the  head  and  stay.  In  extending  credit,  every  one 
dealing  with  the  bead  of  a  family  must  take  into  account  this 
right  of  exemption,  and  presumably  in  every  extension  of 
credit  this  right  is  recognized.  It  therefore  in  no  way  oper- 
ates to  the  injury  of  the  law-abiding*\creditor.  The  rapacity 
which  respects  neither  implied  contract  obligations  nor  statu* 
tory  enactments  must,  in  damages,  respond  for  this  as  ibr 
any  other  act  of  misappropriation. 

From  the  facta  which  we  have  under  consideration  it  ap* 
pears  that  O'Connor  assigned  his  claim  to  West  solely  for  the 
purpose  of  collection.  In  his  evidence  O'Connor  admitted 
this,  at  the  same  time  stating  that  the  arrangement  was  that 
West  was  to  receive  for  making  the  collection  twenty  per  cent 
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of  the  amount  thereof.  It  is  true  the  court  in  which  suit 
waa  brought  by  West  had  jurisdiction  of  the  garnishee,  which 
operated  its  line  of  railroad  aa  well  in  Iowa  as  Nebraska,  and 
that  therefore  the  amount  was  lost  to  Walter  beyond  recovery 
as  against  the  garnishee:  Chicago  etc.  R.  IL  Co.  ▼.  Moore^  31 
Neb.  629;  28  Am.  St.  Rep.  684.  But  why  should  this  operate 
io  faTor  of  O'Coonor,  who  was  the  **^  prime  mover  in  this 
garnishment  proceedingT  In  all  respects  the  deprivation  of 
this  exemption  was  as  harsh  and  effectual  as  in  the  case  of 
Albreehi  v.  TreiUchkCj  17  Neb.  205.  Let  us  suppose  the  ex- 
emption was  of  a  specific  article  of  personal  property.  It 
would  be  unquestioned  that  if  he  appropriated  it  to  his  own 
ase  in  this  state  O'Connor  would  be  liable  to  Walter  for  its 
value.  Instead  of  its  being  appropriated  in  this  state  let  us 
suppose  that  this  property  was  found  and  appropriated  by 
O'Connor  in  Iowa,  would  his  liability  for  its  value  in  the 
courts  of  Nebraska  be  in  any  way  modified  by  that  fact? 
Would  it  at  all  relieve  of  liability  for  him  to  show  that  his 
duly  authorized  agent  in  Iowa  converted  the  property  to  the 
XMBe  of  O'Connor?  Certainly  not;  and  there  is  no  appreciable 
difference  in  principle  between  the  cases  supposed  and  that 
at  bar.  If  the  judgment  creditor,  directly  or  indirectly,  no 
matter  where  or  by  what  process,  appropriates  to  the  payment 
of  a  debt  due  him  the  exempt  wages  of  the  debtor,  without 
such  debtor's  consent,  such  creditor  is  liable  to  the  debtor 
entitled  to  auch  exemption  to  the  full  amount  of  the  misnp-. 
propriation.  In  this  case,  however,  it  was  urged  that  the 
judgment  of  the  Iowa  court  was  res  adjudicata^  and  therefore 
unaesailable.  An  estoppel  of  that,  as  well  as  of  any  other 
nature,  requires  mutuality  between  the  parties  to  render  it 
effective.  If  O'Connor  is  entitled  to  the  benefit  of  the  judg* 
ment  pleaded,  it  must  appear  that  a  judgment  against  him 
would  have  been  likewise  binding.  This  could  not  have 
been,  for,  purposely,  he  was  not  a  party  to  the  Iowa  proceeding 
in  any  way.  Under  the  proofs  no  other  verdict  could  prop* 
erly  have  been  returned  than  that  whioh  was  rendered,  and 
the  judgment  of  the  district  court  is  affirmed. 
The  other  oommissioners  concurred.  i 


OAamsmsMT  nr  Oaa  State  of  Dbbt  Sxaarr  m  Aaoma^A  or«d- 
ilar  wlio  k  a  cMimi  ef  omm  stats  oanoot,  hj  Mngaing  bit  oUia  to  a  «itisea 
^  another  ctalt^  sm  tht  ooarti  of  that  ttate  to  ooUeot  a  dabt  agatuat  a  eit- 
IMO  of  tha  formor  stata  whooa  partoo  ii  not  withio  the  Jariadiation  wbare 
•■It  k  broaghl^  and  whoia  wagoi^  aoagbt  to  ba  laacbed  bjr  garaubiuMit,  ara 
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•zempt  from  Miinre  bj  the  law  of  hit  ttato:  Drake  ▼.  Lake  Short  ele.  My. 
Ok.  t>9  Mich.  168;  13  Am.  Si.  Rep.  382,  ami  note.  Wages  due  and  payable 
in  thia  ttata  to  the  employee  of  a  railiray  doing  bneineet  here,  and  her* 
exempt  from  execution,  cannot  be  gmmiibed  in  another  state  so  as  to  defeat 
the  exemption  htws  of  this  state:  lUtmok  CemL  li,  B.  Co.  r,  Snutk,  70  Miss. 
344;  35  Am.  St.  Rep.  651,  and  note.  When  the  wages  of  a  nooreatdent 
debtor,  earned  and  payable  in  another  state,  are  sought  to  be  garuished  in 
Illinois,  the  exemption  law  of  that  state,  and  not  the  state  of  tha  debtor's 
domicile,  will  control  in  the  altsenoe  of  a  statate  to  the  contrary:  Wabaak 
i?.  H.  Co.  T.  Dongan,  142  111.  248;  34  Am.  St.  Rep.  74.  and  note.  See  ott 
this  subject,  the  extendml  aota  to  Uimomi  Pac  i^.  CW  ▼•  Siuuitt^  19 
St  Rep.  145. 


Paoifio  Telegraph  Company  v.  UNDERWooa 

117  HaaaaWA,  tlA.] 

TBLBORAra  CoMPAVin— Btidimob. — Pbivtbd  Mattbb  ov  TBUMmapB 
blanks  is  no  part  of  the  message  sent,  and  the  written  part  of  the  tele- 
gram is  admiaaible  in  •Ti<?enoe  without  putting  in  the  printed  ouitisr  on 
the  blank. 

Tblborapb  CoBPaNin^RzoBr  to  Lntn  Liabiltit. — ^A  talegraph  «mi» 
paiiy  is  a  common  carrier  of  intelliffenoe  for  hlre^  bound  to  promptly 
and  correctly  transmit  and  deliTer  all  meesagas  intrusted  to  it,  aad  can- 
not, by  contract,  limit  or  axempt  itaelf  from  liability  for  its  own  neg& 
genoe. 

Tblbokapr  CoKPANTn^PsnmD  Oovditiohi  ok  TmLEatLAn  Bi.a«e^- 
£ppicr  or.-«A  oondition  printe«l  on  a  telegraph  blank,  piviTidiiig  thai 
the  company  cannot  be  held  liable  for  damages  unless  the  claim  ii  pre- 
aente<l  in  writing  within  sixty  days  is  unreasonable  and  withoot  a»- 
sideration  if  Tiewed  as  a  oontraot  between  the  telegraph  oompaay  and 
the  sender  of  the  message,  and  Toid  as  an  attempt  on  the  part  of  tha 
company  to  limit  its  liability  for  ila  negligence  by  enacting  for  ataslf  a 
statute  of  limitations! 

ifarquettf  Deweue^  and  fTott,  for  the  appellant; 

Charle$  E.  Magoon^  for  the  respondent. 

*^*  Raoan,  C.  John  L  Underwood  sued  the  Paoifio  Tele- 
graph Company  in  the  district  court  of  Lancaster  county. 
The  facts  involved  in  the  case  are  substantially:  Underwood 
lived  in  Lincoln,  Nebraska.  He  had  some  household  goods 
in  Richmond,  Indiana.  He  desired  these  shipped  to  Lincolni 
and  wrote  to  one  Lawrence  at  Richmond,  asking  the  rate  on 
goods.  Lawrence  delivered  to  a  telegraph  company  at  Rich* 
mond  the  following  dispatch: 

'*  Richmond,  Indiana,  July  2,  188(L 
**  To  John  I.  Underwood^  Lineolnj  Nebraska:  Rate  seventy-sis 
dollars  per  car;  $1.(W  per  hundred,  local. 

^  L.  Li  Lawiubncb.^ 
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This  telegram  when  delivered  to  Underwood  read: 

''  Richmond,  Indiana,  July  2,  1886. 
**  To  John  /.  Underwood^  lAneoln^  Kehra%ka:  Rate  twenty-aix 
dollars  per  car;  $1.09  per  hundred,  local. 

**  L.  L.  Lawebncx." 

Underwood,  relying  upon  the  correctness  of  this  telegram 
as  delivered,  ordered  his  goods  shipped  as  a  car  lot,  and  on 
their  arrival  at  Lincoln  was  obliged  to  pay  seventy-six  dollars 
freight  He  brought  this  suit  to  recover  the  difiereuce  between 
the  seventy-six  dollars  and  twenty*six  dollars. 

The  telegraph  company  defended  on  three  grounds:  1.  Thai 
the  mistake  in  the  telegram  was  made  on  another  line;  2» 
That  Underwood  did  not  present  his  claim  for  damages  to 
the  telegraph  company  within  sixty  days  after  the  date  of  the 
telegram;  8.  That  Underwood  was  not  damaged  by  the  mis- 
take. 

There  was  a  verdict  and  judgment  for  Underwood,  and  the 
telegraph  company  brings  the  case  here  for  review. 

The  first  error  assigned  is  that  the  court  erred  in  admit- 
ting  in  evidence  the  telegram  as  it  originally  started  from  *^* 
Richmond,  for  the  reason  that  it  is  a  different  one  from  that 
set  out  in  the  petition.  On  looking  into  the  record  we  find 
that  Underwood  claims  that  the  telegraph  company  deliv- 
ered to  him  a  telegram  which  read  ^  twentysix  dollars  per 
car,"  but  he  avers  that  this  telegram,  as  originally  sent,  read 
*' seventy-six  dollars  per  car,*'  and  that  through  the  negli- 
g  nee  of  the  telegraph  company  it  was  altered.  The  prin* 
cipal  objection,  however,  is  that  Underwood,  on  the  trial  to 
the  jury,  put  in  evidence  only  the  written  part  of  the  tele- 
gram without  putting  in  the  printed  matter  on  the  blank. 
The  printed  matter  alluded  to  was  that  usually  found  on  all 
telegraph  blanks, and  contains,  amongst  other  conditions  and. 
terma,  this:  ^^This  company  will  not  be  liable  for  damages  in 
any  case  where  the  claim  is  not  presented  in  writing  within 
sixty  days  after  sending  the  message."  The  telegraph  com- 
pany did  not  undertake  that  the  printed  conditions  on  the 
telegraph  blank  should  be  transmitted.  These  conditions 
were  no  part  of  the  message  sent.  The  evidence  corre- 
sponded with  the  pleadings,  was  competent,  and  there  was 
DO  error  in  its  admission. 

The  second  error  alleged  is  the  refusal  of  the  court  to  give 
the  jury  this  instruction:  '*If  the  jury  find  from  the  evidence 
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that  the  telegraphic  blank  on  which  was  written  the  message 
received  bj  the  plaintiff  from  the  defendant  conUiined  a 
clause  or  a  provision  to  the  effect  that  the  company  will  not 
hold  itself  liable  for  errors  or  delay  in  trandmission  or  deliir- 
ery  of  un repeated  messages  in  any  case  where  the  claim  is 
not  presented  in  writing  within  sixty  days  after  the  sending 
of  the  message,  then,  before  the  plaintiff  cnn  recover,  he  must 
■how  thnt  he  presented  his  claim  to  the  defendant  in  writing 
within  sixty  days  after  receiving  the  message,  and  if  the  jury 
find  from  the  evidence  that  the  plaintiff  did  not  so  present 
his  claim  in  writing  within  sixty  days  after  the  sending  of 
the  telegram,  then  the  defendant  is  not  liable,  and  the  plain- 
tiff cannot  recover,  and  your  verdict  should  be  for  the  defend- 
ant." 

•'•  There  are  four  reasons  why  the  refusal  of  the  court  to 
give  this  instruction  was  correct: 

(a)  This  suit  is  not  based  on  a  contract,  but  is  grounded 
in  tort 

(b)  A  telegraph  company  is  a  common  carrier  of  intelli- 
gence for  hire,  bound  to  promptly  and  correctly  transmit 
and  deliver  all  messages  intrusted  to  it,  and  cannot  by  con- 
tract exempt  itself  from  liability  for  its  own  negligence. 

(c)  The  clause   printed   on   the   telegraph   blank,  to  the 
effect  that  the  telegraph  company  would  not  be  liable  for 
damages  in  any  case,  unless  the  claim  was  presented  in  writ- 
ing in  sixty  days,  was  and  is  unreasonable  and  wholly  with- 
out consideration  if  viewed  as  a  contract  between  the  telegraph 
company  and  the  sender  of  the  messnge,  and  an  attempt  on 
the  pnrt  of  the  telegraph  company  to  enact  for  itself  a  stat- 
ute of  limitations.     If  it  can  make  its  liability  for  negligence 
depend  on  notice  of  claim  being  given  in  sixty  days  it  may 
make  it  six  days.     If  liability  can  be  made  to  depend  upon 
the  notice  being  in  writing  it  can  limit  it  to  pen  and  ink. 
The  laws  of  this  commonwealth  are  for  the  protection  and 
government  of  corporations  and  individuals  alike,  and  all 
citisens  should  transact  their  business  with  reference  to  these 
laws.    The  attempt  so  often  indulged  in  by  insurance  and 
telegraph  companies,  to  prescribe  for  themselves  a  law,  is 
not  one  that  appeals  to  the  judgment  or  commends  itself  to 
the  conscience  of  this  court:    See  on  this  subject,  Tyer  v* 
WesUrn  Union  T$L  Co.,  60  III.  421;  14  Am.  Rep.  88;  West- 
ern Union  Tel.  Co.  r.  Crall,  88  Kan.  679;  5  Am.  St.  Rep.  795; 
CiUiM  V.  Western  Union  Tel.  Co.,  61  Vt.  461;  15  Am.  St.  Rep. 
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917,  and  cases  there  cited;  Johnaon  ▼.  Weiiern  Union  TeL  Co,, 
33  Fed.  Rep.  362;  Weitem  Union  TeL  Co.  ▼.  Longwill,  Ncfr 
Max.,  March  21,  1889. 

(d)  The  instruction  asked  was  violative  of  the  statute  of 
the  state.  ''Any  telegraph  company  engaged  in  the  trans- 
mission of  telegraphic  '^*  dispatches  is  hereby  declared  to 
be  liable  for  the  nondelivery  of  dispatches  intrusted  to  its 
care,  and  for  all  mistakes  in  transmitting  messages  made  by 
any  person  in  its  employ,  and  for  all  damages  ref^ulting  from 
a  failure  to  perform  any  other  duty  required  by  law;  and  any 
Fuch  telegraph  company  shall  not  be  exempted  from  any 
such  liability  by  reason  of  any  clause,  condition,  or  agree- 
ment contained  in  its  printed  blanks'':  Comp.  Stats.,  c.  89  a, 
sec.  12. 

The  third  contention  of  the  plaintiff  in  error  is  that  the 
mistake  in  the  telegram  was  made  by  the  Pacific  Mutual 
Telegraph  Company,  and  the  jury  erred  in  not  so  finding, 
whether  this  was  so  was  entirely  a  question  of  fact  for  the 
jury,  and  was  properly  submitted  to  them,  and  at  the  request 
of  the  plaintiff  in  error  they  were  instructed  on  the  subject  as 
follows:  '*The  jury  are  instructed  that  the  defendant  in  this 
case  is  not  liable  for  any  errors  or  mistakes  made  on  their 
connecting  telegraph  lines,  and  if  the  jury  find  from  the  evi- 
dence that  the  error  or  mistake  complained  of  in  the  telegram 
was  made  on  other  lines  before  it  came  onto  the  line  of  the 
defendant,  and  you  find  that  the  message  was  transmitted  by 
the  defendant  from  the  point  where  the  message  came  to  the 
defendant  to  its  place  of  destination  in  the  same  form  that  it 
waa  received,  then  the  defendant  has  not  been  guilty  of  neg- 
ligence, is  not  liable,  and  you  should  find  for  the  defendant." 
The  jury  said  by  their  verdict  that  the  defense  was  not  made 
out.  They  were  clothed  by  law  with  the  duty  of  weighing  the 
evidence  and  determining,  and  we  cannot  say  they  came  to  a 
wrong  conclusion. 

Finally,  it  is  insisted  that  Underwood  suffered  no  damage 
by  reason  of  the  mistake  made  in  the  dispatch.  On  looking 
into  the  record  we  find  that  the  evidence  is  that  Underwood's 
goods  weighed  about  two  thousand  pounds;  at  one  dollar  and 
nine  cents  per  hundred,  local,  the  freight  would  have  been 
twenty-one  dollars  and  eighty  cents.  The  testimony  further 
shows  that  he  would  not  have  shipped  them  as  a  carload  had 
lie  known  that  the  "®  rate  was  seventy-six  dollars  instead 
of  twenty-six  dollars.    It  would  thus  appear  that  in  any  event 
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TTnderwood  was  damaged  fifty-four  dollars  and  twenty  cents. 
There  is  no  error  in  the  jadgment  of  the  district  court|  and 
the  same  is  affirmed. 
The  other  commissioners  concurred. 


Tblsgraph  Companiis— Whithbr  Comcov  Casriiss.— Telagnph  eoot- 
paniaa  an  oommoa  carrien,  and  are  boand  to  act  when  caUed  upon,  their 
ohargtt  being  paid  or  tendered.     The  extent  of  their  liability  is  to  tranamit 
correctly  the  metaage  aa  delivered:   Wtdern  Union  Tel.  Co.  ▼•  DiiMt,  I2S 
111.  248;  15  Am.  St.  Rep.  109;  Parker.  AUa  CaU/omia  TtL  Co.,  ISC^L  422; 
78  Am.  Dec  6S9,  and  note.    Telegraph  companies  are  not  oommon  carriers 
in  the  strict  ssnse  of  the  term,  although  engaged  in  a  public  employnaont, 
And  bound  to  transmit  for  all  persons  messages  presented  to  thera  for  that 
purpose:  Fowltr  t.  WttUrn  Union  Tel.  Op.,  80  Me.  381;  6  Am.  St  Rep.  211,  and 
note.    Telegraph  companies  are  not  oommon  carriers,  nor  are  they  insnrers, 
either  of  the  sccurate  transmission  or  the  prompt  delivery  of  messages. 
They  are  liable,  however,  for  losses  consequent  upon  their  negligence:  Wett" 
mm  Union  TeL  Co,  v.  Mutt/ord,  87  Tenn.  190;  10  Am.  Sl  Rep.  63a     A  tele- 
graph company  is  not  a  common  carrier,  but  a  bailee:  Bimejf  v.  New  York  etc 
Tel  Co.,  18  Ma.  341;  81  Am.  Dec.  607,  and  notest  pages  613,  617.  A  telegr^h 
oompauy  is  not  a  common  carrier,  and  is  liable  only  for  proper  care  and  at* 
tention:  Leonard  ▼.  New  York  etcTel.  Co.,  41  N.  Y.  644;  1  Am.  Rep.  446. 

Tblborafh  Covpamibs — LiurriMO  Liabiutt  ior  Nbougsngs. — A  tele- 
graph company  cannot  provide  by  contract  against  liability  for  negligence 
in  any  degree:  Brown 'w.  Pontal  Tel.  Co.,  Ill  N.  G.  187;  32  Am.  Sk  Rep. 
793,  and  note  with  the  cases  collected;  WeeUm  Union  TeL  Co.  v.  ffeame^  77 
Tex.  83.  See,  also,  the  extended  notes  to  7*9116  v.  fnternaihnai  TeL  Co.,  11 
Am.  Rep.  188;  Bimey  v.  New  York  etc  TeL  Co.,  81  Am.  Deo.  612;  and  Camp 
r.  Western  Union  TtL  Co.,  71  Am.  Dec.  463. 

TkLEQKAPH  CoCPANIKS— CONDmOM  LlMITINQ  Tim  IOR    P&ISXKTATIOV 

OP  Claim.— A  stipulation  by  a  railroad  company  that  it  will  not  be  liable 
unless  a  claim  for  damages  is  presented  within  sixty  days  from  the  time  the 
message  is  sent  is  reasonable,  and  will  be  enforced:  Wedem  Union  TeL  Co.  v. 
Dougherty,  64  Ark.  221;  26  Am.  St.  Rep.  33»  and  note,  with  the  oases  ooU 
lected.  To  the  same  effect*  see  HOI  v.  Wetiem  Union  TeL  Co..  85  Qa.  425; 
21  Am.  St.  Rep.  166,  and  note^  and  SktrriU  ▼.  Wmttrm  Umkm  ToL  C^,  109 
K.  a  627. 


Janbs  V.   HoWBLIa 

[f7  NlBRASKA,  120.] 

ivsOKBHTS— Sqititablb  RiLisF  Against.— A  oourt  of  equity  oaiinot  Taeats 
R  Judgment  at  law  merely  on  the  ground  that  the  process  in  the  suit  in 
which  such  judgment  was  rendered  was  not  served  on  the  defendant  ss 
shown  by  the  ofBcer's  return.  In  such  case  the  judgment  defendant 
must,  in  order  to  obtain  relief,  allege  and  prove  tlial  he  had  r  merits* 
rioi^  defense  to  the  action  at  law. 

OimftUh  and  RobertBon,  for  the  appellants. 
Brown  and  Talbott,  for  the  respondents. 
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RAaAH,  C.  On  January  8,  1889,  the  appellants  recov- 
ered judgment  against  the  appellees  in  the  county  court  of 
Doaglas  county*  The  return  of  the  summons  in  the  case  is 
as  follows: 

^'On  December  27,  1888,  I  received  this  writ,  and  on  De- 
eember  27,  1888, 1  served  it  by  leaving  a  certified  copy  of 
tbifl  writ  and  indorsements  thereon  at  the  usual  place  of 
residence  of  O.  F.  Janes  and  M.  E.  Janes,  the  defendants,  in 
^*^  Douglas  county,  Nebraska.     Georqb  Karll,  Constable." 

The  record  of  the  judgment  in  the  county  court  recites: 
''This  cause  came  on  for  trial  to  the  court;  .  •  «  .  defendants 
did  not  appear.  It  appearing  to  the  court  that  said  defendants 
had  been  duly  served  with  summons  and  came  not,  default 
was  made/'  etc.  On  June  3,  1889,  the  appellees  filed  in  the 
district  court  of  Douglas  county  their  petition  in  wliich  they 
alleged  the  recovery  against  them  in  the  county  court  of  the 
afc^resaid  judgment;  that  during  the  month  of  January,  1(S89, 
and  for  some  time  previous  thereto,  they  resided  in  said  Doug- 
las county,  and  that  they  had  no  knowledge  of  the  commence* 
ment  by  the  said  Howell  of  an  action  against  them,  nor  of 
the  rendition  of  a  judgment  therein,  until  after  the  same  was 
rendered.  They  further  aver  that  no  summons  issued  in  the 
case  was  served  upon  them  in  any  way  or  form  known  to  the 
law;  nor  was  there  any  notice  of  any  kind  given  them,  or 
served  on  them,  or  either  of  them,  of  the  commencement  of 
Howell's  action;  that  they  had  a  good  and  valid  defense 
thereto;  that  they  had  no  adequate  remedy  at  law,  and 
pra^'cd  that  said  judgment  in  favor  of  said  Howell  might  be 
set  aside  and  held  for  naught,  and  that  all  the  proceedings 
bad  thereunder  might  be  set  aside  and  annulled.  The  dis- 
trict court  by  its  decree  vacated  the  judgment  and  the  appel- 
lants bring  the  case  here. 

The  decree  will  have  to  be  reversed  for  the  reason  that  there 
is  neither  pleading  nor  proof  on  the  part  of  the  appellees  that 
they  have  any  valid  defense  to  the  claim  on  which  appellants' 
judgment  is  based.  The  petition  does  state  that  they,  the 
appellees,  "  have  a  valid  defense,"  but  this  is  a  mere  conclu- 
sion. The  plea,  to  be  good  in  this  respect,  must  set  out  what 
the  defense  is,  state  the  facts,  so  that  the  court  can  determine 
whether  the  facts  constitute  a  defense. 

While  there  is  some  conflict  the  weight  of  authority  un- 
doubtedly is  that  a  court  of  equity  will  not  enjoin  a  '**  judg« 
meat  at  law  merely  on  the  ground  that  the  process  in  the  suit 
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in  which  the  judgment  was  rendered  was  not  served  on  the 
defendant,  or,  in  other  words,  that  the  return  of  the  oflScer  as 
to  service  is,  in  fact,  false.  To  justify  the  interposition  of  a 
court  of  equity  in  such  a  case  it  must  be  further  shown  that 
if  the  relief  sought  be  granted,  a  different  result  will  be 
obtained  from  that  already  adjudged  by  the  judgment  alleged 
to  be  void:  Colson  y.  Leiieh^  110  111.  504,  and  cases  there  cited; 
3  Pomeroy's  Equity  Jurisprudence,  sec.  154,  and  cases  there 
cited.  It  is,  however,  the  settled  law  of  this  state  that  a  court 
^  of  equity  will  not  set  aside  a  judgment  at  law  regular  on  its 
fsice,  when  it  is  not  shown  that  the  judgment  was  rendered 
when  no  cause  of  action  existed:  Osbom  v.  6e/ir,  29  Neb.  661. 

The  decree  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings  in  accordanoa  with  this 
opinion. 

The  other  commissioners  concurred. 


JoDOM  BHTB — VAOiTiiia — ^Fauib  Rbtctrh  ov  Paoons.— Ja<lgnieiit«  founded 
upon  false  return  of  prooeM  may  be  vacated  on  motion  interpoeed  within  n 
reasonable  time:  Marion  r.  AichUon  etc  R,  R,  Co.,  97  OsL  3S8|  S3  Am.  81^ 
Rep.  198,  and  note,  with  the  cases  ooUected.  One  against  whom  a  jndgmant 
by  default  has  1>eea  taken,  without  serrioe  of  procesi,  and  orer  whose  per- 
•on  the  court  has  acquired  no  jurisdiction,  is  entitled  to  have  the  judgment 
set  aside  whether  he  has  a  good  defense  to  the  action  or  not:  Dobbima  ▼. 
AleNcunara,  113  Ind.  64;  8  Am.  St.  Rep.  628;  Magim  ▼.  LamA.  4S  Mian.  80; 
19  Am.  St.  Rep.  216,  and  note.  For  a  further  discussion  of  the  question 
of  setting  aside  judgments  based  on  false  return  of  service  see  the  notes  to 
Taylor  ▼.  Lev^,  19  Am.  Deo.  187-139,  and  MwrUl  r.  MorriU,  SS  An.  8L 
Rep.  117. 

Cadwalladbb  v.  MoClat. 

(87  NBBmiBEA.  SBOl] 

JiTDOMBim  ST  Dbvault— Vaoatino  fob  Fraud.— a  JudgmenI  taken  hf 
default  after  a  settlement  between  the  parties,  contrary  to  plaintiA 
promise  to  dismiss  the  action,  relied  upon  by  defendant^  may  be  rasntsd 
and  set  aside,  although  the  judgment  plaintiff  is  an  emancipated  infiaot. 

JuDOMBKTS  BT  Dbvault— Vaoatino  IN  EquirT. — A  judgment  taken  by 
default  after  settlement  between  the  parties,  contrary  to  plaintiif*« 
promise  to  dismiss  the  action,  relied  upon  by  defendant,  may  be  raeated 
aud  set  aside  in  equity  when  statutory  proceedings  are  inadoqnato  la 
afford  relief. 

J.  S.  BUhop,  and  Pound  and  Burr^  for  the  appellant. 

ReeM  and  OUk6$ony  for  the  respondent 

'^  Irvine,  C.  Charles  T.  Weber,  an  infant,  by  his  father 
as  next  friend,  recovered  a  judgment  before  a  justice  of  th* 
peace  in  Lancaster  county  for  one  hundred  and  seven  dollars 
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and  cofitfl.  A  transcript  of  this  judgment  was  filed  In  tba 
office  of  the  clerk  of  the  district  court,  and,  after  certain  pro» 
ceedings  in  aid  of  execution,  an  execution  was  levied  upoa 
real  property  of  Cadwallader  occupied  by  him  and  his  family 
as  a  homestead.  Before  the  sale  this  suit  was  begun  by  Cad- 
wallader  against  the  sheriff  of  Lancaster  county  and  Weber 
for  the  pur[>ose  of  vacating  the  judgment  and  enjoining  the 
enforcement  thereof.  D.  L.  Love  was  permitted  to  intervene 
as  assignee  of  Weber's  judgment. 

The  plaintiff  claimed  first  that  the  property  levied  upon 
was  exempt  from  execution  as  a  homestead.  The  defendantti 
met  this  by  showing  that  the  judgment  U[>on  wliich  the  exe- 
cntion  was  issued  was  for  wages  owed  by  Cadwallader  to 
Wel:>er,  and  claimed  that  a  homestead  was  not  exempt  from 
execution  upon  such  a  judgment  This  question  we  need  not 
determine  in  view  of  the  conclusions  reached  on  the  other 
branch  of  the  case. 

'^^  The  plaintiff  contended,  in  support  of  his  application 

to  have   the  judgment  canceled,   that  pending  the  action 

before  the  justice  of  the  peace,  and  before  judgment  was 

rendered,  he  had  a  conference  with  Weber,  in  which  their 

accounts  were  looked  over  and  a  settlement  reached,  by  which 

it  was  ascertained  that  Weber*s  account  was  overdrawn  and 

that  a  small  balance  was  due  from  Weber  to  plaintiff;  that 

tliereupon  Weber  promised  that  the  suit  should  be  dismissed; 

that   Cadwallader  relied    upon    that  promise   and   did  not 

attend  at  the  time  appointed  for  the  hearing,  when  Weber,  in 

fraud  of  his  agreement,  took  judgment  by  default,  and  this 

fact  was  concealed  from  Cadwallader  until  too  late  to  open  up 

the  judgment  or  appeal  therefrom.     The  evidence  upon  this 

subject  was  conflicting,  and  the  trial  judge  was  justified  in 

finding  the  facts  for  the  plaintiff.    There  can  be  no  doubt 

that  a  judgment  taken   contrary  to  an   agreement  of  this 

character,  relied  upon  by  the  defendant,  would  be  vacated,  if 

taken  in  the  district  court,  under  section  602  of  the  code. 

That  section  does  not  apply  to  justices  of  the  peace,  and  the 

plaintiff  is  therefore  entitled  to  proceed  in  equity  to  avoid 

such  judgment:    See   Black  on   Judgments,  sec.   373,   and 

numerous  cases  there  cited.     We  do  not  think  that  the  fact 

that  Weber  was  an  infant  affects  the  case.     His  next  friend 

was  his  father,  and  his  father  bad  emancipated  him,  as  is 

elear  from  the  fact  that  he  had  been  permitted  to  engage  in  a 

eontract  with  the  plaintiff  on  his  own  behalf^  and  that  hie 
itt.av.  Vouxik— 0 
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father  undertook  ae  bis  next  friend  to  prosecute  an  action  to 
recover  bia  wages  for  bim.  He  was  apparently  a  young  man 
approaching  bis  majority  and  accustomed  to  transacting  hia 
own  business.  Under  these  facts  we  think  Cadwallader  was 
justified  in  relying  upon  Weber*B  representations  and  promises* 
An  infant  is  responsible  for  frauds  committed  by  him  as  well 
as  for  torts:  Savage  v.  Foster^  9  Mod.  *35;  1  Story's  Equity 
Jurisprudence,  885.  As  was  said  in  Binsse  v.  Barker^  IS 
N.  J.  L.  263,  23  Am.  Dec.  720,  a  similar  case:  *'  The  defend- 
ant has  been  '**  injured  by  the  want  of  good  faith  on  tbe 
part  of  the  plaintiff,  and  this  court  will  not  sustain  a  judg- 
ment under  such  circumstances."  Love,  as  Weber's  assignee, 
took  only  Weber's  rights. 

Tlie  briefs  discuss  a  question  as  to  whether  the  defendants 
were  misled  by  a  statement  of  the  trial  judge  whereby  tbey 
were  induced  to  forbear  putting  upon  the  stand  certain  wit- 
nesses upon  the  question  of  fraud;  but  the  record  does  not 
disclose  any  facts  founding  this  argument,  and  the  affidavit 
filed  in  this  court  cannot  take  the  place  of  a  transcript  of  the 
record  or  bill  of  exceptions. 

Affirmed. 

The  other  commissioners  concurred. 


JuDOMBMTB  BT  Dkfault.— Vaoathto  FOB  Fraitd:  8m  the  extended 
Botes  to  Morrill  r.  Morrill,  23  Am.  St  Rep.  106;  Burtikam  n  Ha^  58  Am. 
Deo.  893,  and  Oliver  ▼.  Pray,  19  Am.  Deo.  603.  If  a  defeudent  payi  the 
Mnonnt  of  the  plaintiff's  demand,  and  enters  into  an  agreement  for  tbe 
dismiMal  of  tbe  action,  and  thereafter  subpcBoas  witnesses  and  caases  jndg* 
ment  to  be  entered  against  the  plaintiff  for  the  ooste  of  procuring  them,  he 
is  gnilty  of  fraud,  and  the  enforcement  of  the  judgment  will  be  enjoined  in 
equity:  OieenwaUU  r.  May,  127  Ind.  611;  22  Am.  St  Bsp.  660,  and  note. 
A  court  of  equity  possesses  inherent  power  to  set  aside  a  judgment  procured 
and  entered  by  fraud  practiced  on  the  court  or  for  a  mistake  made  by  it: 
Snglishr.  Aldrich,  132  Ind.  500;  32  Am.  St  Rep.  270,  and  note.  A  court 
of  law  may  Tacate  and  set  aside  its  judgment  when  founded  in  fraud  or 
rendered  under  circumstances  of  mistake  or  surprise  such  as  to  entitle  tbe^ 
injured  party  to  relief:  Dial  ▼.  Farrow,  1  MoMulL  292;  36  Am.  Dea  267.. 
When  a  party  is  prevented  by  fraud  or  false  representations  from  interpes-^ 
ing  his  defense  before  judgment  is  rendered  against  him.  he  nuy  apply  t» 
the  court  for  its  annulment  and  to  be  let  in  to  defend  oa  the  mertti:  iimfrtar 
▼.  WMippU  189  lU.  811;  82  Am.  81  Rep.  202;  aad  iiotB. 
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First  National  Bank  op   Wtmorb   v.  Millbs. 

(IV  KSUAIKA,  000.] 
HBOOflABLB  iMflTRUMBim — CmbCKS — PbUUITIISMT  TO  ChaEOB  IhOOUBS. 

To  eharge  an  indoner  of  a  cbeok  it  mast  bo  pretontcd  by  the  indonao  ia 
o  rooaonabla  time,  and  as  to  what  is  a  reasonable  time  depend*  npon 
tho  facts  and  circnmstanoes  of  each  particaUr  ease. 
Savxs  aud  Bamkiho— Chicks— Prbbmtmbmt.— No  oottom  among  bankera 
•a  to  the  manner  of  presenting  checks  for  payment  will  reli«ire  them 
from  the  legal  dnty  of  presenting  such  checks  within  a  reasonable  time. 

BailKB  AV  D  BaNKIKO — ChKCKS — PRSSBNTMBNT  TO  CHABOB  ImDORSBB— WaMT 

or  PiLioBifCB. — When  a  check  indorsed  in  Uank  is  received  by  a  bank 
in  one  town,  drawn  on  a  bank  in  another  town,  a  short  distance  away, 
tbo  two  being  connected  by  telegraph,  telephone,  and  railroad  lines. 
and  two  daily  mails,  the  failure  of  the  receiving  bank  or  its  agent  in 
another  city,  to  whom  the  check  is  sent,  to  present  it  for  payment  nntil 
five  days  after  it  is  reoeired,  discharges  the  indorser. 

HnOTIABLB  iNflTBVIf  Bun— CHBCU— PBBSBimCBXT^DlLIOBlf CB  RbQUIBBDl 

Ordinary  checks  are  not  designed  for  circulation,  but  for  immediate  pre- 
sentment  for  payment.  To  charge  an  indorser,  a  check  must  be  pre- 
sented  with  all  dispatch  and  diligence  consistent  with  the  transaction  of 
commercial  concerns.  Although  such  checks  are  like  inland  bills  of 
exchange,  and  governed  by  like  principles,  greater  diligence  is  required 
in  presenting  checks  than  in  presenting  such  bills. 
XMonABLB  LraTBUMBirTa — Prbsbmtmbiit  to  Cbabob  Ihdobsbb— Dav- 
▲OBS. — ^In  an  action  to  charge  an  indorser  of  a  check,  not  presented  for 
payment  within  a  reasonable  time,  inquiry  as  to  whether  the  indorser 
was  damaged  by  reason  of  the  laches  in  making  presentment  is  imma- 
teriaL 

A.  D.  McCandUn^  and  Marquette  Dtweeu^  and  Holly  for  the 
Appellant 

Origg9,  Rinaker^  and  Bibb  and  T.  F.  Burke^  for  the  re* 
Bpondent 

^^  Raqan.  C.  On  Satorday,  the  thirty-first  day  of  May» 
1890,  about  fonr  o'clock  in  the  afternoon,  Abraham  L.  Miller 
indorsed  in  blank  and  deposited  to  bis  credit  in  the  First 
National  Bank  of  Wymore  two  checks,  drawn  by  A.  W, 
Beahm  to  Miller's  order,  on  the  state  bank  of  Cortland, 
Nebraska.    These  checks  aggregated  $8,429.25. 

The  town  of  Cortland  is  twenty-seven  miles  distant  from 
Wymore,  the  two  being  connected  by  telephone,  telegraph, 
and  railroad  lines,  and  two  daily  mails.  The  mails  for  Coc^t- 
land  closed  at  Wymore,  at  that  time,  at  six  and  eight  o'clock, 
respectively,  in  the  afternoon  of  each  day.  The  first  mail 
would  reach  Cortland  at  nine  o'clock,  p.  M.,  of  the  same  day, 
and  the  iecond  at  ten  o'clock  the  next  day. 
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The  plaintifT  in  error  made  no  inquiry  of  the  Cortland 
Lank  as  to  whether  the  Beahm  cliecks  were  good,  nor  did  it 
notify  the  Cortland  bank  tliat  it  held  each  checks.  On  the 
same  day  that  the  checks  were  received  by  it,  the  ***  plain- 
tiff in  error  sent  them  by  mail  to  a  bank  in  St  Joseph,  Mis- 
•ouri,  for  collection.  That  bank  forwarded  them  by  mail  to 
the  Omaha  National  Bank,  at  Omaha,  Nebraska,  for  colleo- 
tion,  and  the  latter  sent  them  by  mail  to  the  state  bank  of 
Cortland,  on  which  they  were  drawn.  This  bank  received 
them  on  Thursday,  the  fifth  day  of  June.  Beahm  being 
insolvent,  they  were  protested  for  nonpayment.  At  the 
close  of  business  on  Saturday,  the  31st  of  May,  Bealim  had 
to  his  credit  in  the  state  bank  of  Cortland,  $3,533.76.  On 
the  morning  of  Monday,  the  second  day  of  June,  at  the  com* 
mencement  of  business,  Beahm  had  to  his  credit  in  the  state 
bank  of  Cortland  the  sum  of  $3,533.76,  and  during  the  day 
he  deposited  $3,200  more  to  his  credit  in  the  same  bank. 
Against  this  sum  the  cashier  of  the  Cortland  bank  had 
agreed  to  accept  checks  of  Beahm's  amourtting  to  $3,800. 
On  the  morning  of  Tuesday,  June  3d,  Beahm  had  to  his 
credit  in  the  Cortland  bank,  $2,132.65.  On  the  morning  of 
Wednesday,  June  4th,  he  had  to  his  credit  a  balance  in  the 
'Cortland  bank  of  $1,621.35,  and  during  the  day  deposited 
•^500  more.  During  this  day,  June  4th,  he  drew  against  his 
deposits  in  the  Cortland  bank,  so  that  on  Thursday  morning, 
June  5th,  he  had  left  to  bis  credit  in  the  Cortland  bank  the 
sum  of  $310.15.  After  Miller  had  deposited  in  plaintiff  in 
error  the  two  Beahm  checks  he  drew  against  them  checks 
amounting  to  $2,472.29,  which  plaintiff  in  error  paid,  leaving 
to  his  credit  a  balance  of  $956.96.  The  bank  having  refused 
to  pay  him  this,  he  brought  this  suit  to  recover  it 

The  plaintiff  in  error  filed  an  answer  and  counterclaim,  in 
and  by  which  it  alleges  the  deposit  by  Miller  in  its  bank  of 
the  Beahm  checks;  that  it  forwarded  said  checks  in  a  rea- 
sonable time  to  the  state  bank  of  Cortland,  on  which  they 
were  drawn,  but  that  the  checks  were  worthless  and  pay- 
ment was  refused  for  the  reason  that  Beahm  had  no  funds  in 
the  Cortland  bank  with  which  to  pay  the  same,  and  that 
the  checks  were  duly  protested;  and  that  on  the  ***  day  the 
checks  were  deposited  it  had  paid  checks  of  Miller's  amount- 
ing to  $2,482.28,  and  that  subsequently  it  had  collected  from 
the  said  Beahm  $800,  and  put  the  same  to  the  credit  at 
Miller,  leaving  Miller  owing  the  plaintiff  in  error  $1,687.84, 
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for  which  snm,  with  iQierest  and  protest  feei|  it  prayed  judg* 
ment  against  Miller. 

The  case  was  tried  to  the  court,  a  jury  being  waived.  The 
court  found  for  the  defendant  in  error.  Miller,  and  rendered 
judgment  against  the  plaintiff  in  error  for  the  sum  of  $956.96, 
the  difTerence  between  the  Beahm  checks  and  the  total  of  the 
checks  which  Miller  had  drawn  on  the  bank  after  their  de- 
posits, and  which  the  bank  had  paid. 

The  bank  brings  the  case  here  for  review,  the  error  al* 
leged  being  that  the  findings  and  judgment  of  the  court  below 
were  contrary  to  the  law  and  evidence. 

After  a  careful  and  patient  examination  of  this  record  we 
have  no  doubt  that  the  Beahm  checks  were  received  by  the 
plaint! fl  in  error  as  cash,  and  that  they  were  not  received  by 
the  plaintiff  in  error  for  collection  for  Miller.  This  proposi- 
tion is  abundantly  supported  by  the  facts  and  the  evidence 
througliout  the  entire  case.  These  checks  were  payable  to 
Miller's  order,  and  by  him  indorsed  and  delivered  to  the 
plaintiff  in  error,  which  gave  Miller  credit  for  the  amount  of 
them  and  allowed  him  to  check  against  them.  After  these 
checks  were  deposited  in  plaintiff  in  error  by  Miller  the  rela- 
tion subsisting  between  the  bank  and  Miller  was:  1.  That  of 
depositor  and  depositee;  and  2.  Thatof  indorserand  indorsee. 

The  plaintiff  in  error  contends,  conceding  the  checks  were 
Dot  presented  for  payment  within  a  reasonable  time,  thai 
Miller  was  not  prejudiced  by  the  delay.  We  do  not  assent  to 
this  as  a  conclusion  of  fact  The  evidence  is:  Had  plaintiff 
in  error,  on  the  date  it  received  the  checks,  advised  the  Cort- 
land bank  of  the  fact  that  bank  would  have  paid  the  checks 
in  fall.  At  the  opening  of  business  on  Monday,  June  2d» 
Beahm  had  on  deposit  in  the  Cortland  ^^^  bank  $3,533.76,  and 
during  the  day  he  deposited  $3,200  more.  Against  this  there 
was  a  check  of  $8,800  that  the  bank  had  agreed  to  accept, 
which  would  leave  on  deposit  at  the  Cortland  bank  at  the 
close  of  business  on  Monday,  June  2d,  to  Beahm's  credit, 
$2,933.76.  Had  the  checks  reached  Cortland  on  Tuesday, 
June  Sd,  there  were  $1,186.35  of  Beahm's  money  on  deposit 
there  that  date.  Had  they  reached  the  Cortland  bank  on 
Wednesday,  June  4th,  there  were  in  the  Cortland  bank  to 
Beahm's  credit  $2,125.35.  We  do  not  see,  from  this  evidence, 
bow  plaintiff  in  error  can  claim  that  the  delay  in  presenting 
these  checks  worked  no  injury  to  Miller.  But  in  a  suit  like 
this,  between  the  indorsee  and  indorser  of  an  ordinary  cluck, 
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is  it  a  material  inquiry  whether  the  delaj  of  the  indorsee  in 
presenting  the  check  damaged  the  indorser? 

Tiedeman  on  Commercial  Paper,  section  442,  after  stating 
that  the  drawer  of  a  check  would  not  be  discharged  bj  the 
failure  to  present  it  for  payment  within  a  reasonable  time, 
unless  the  drawer  was  prejudiced  thereby,  continues:  *'The 
rule  is  different  with  regard  to  indorsers.  They  are  die- 
charged  whether  they  have  suffered  any  damage  or  not  from 
the  failure  to  make  due  presentment  and  give  the  notice  of 
dishonor  within  a  reasonable  time." 

In  Northwe9tem  Coal  Co.  v.  Bowman^  69  Iowa,  150,  that 
court  say,  after  deciding  that  the  plaintiff  had  held  the  check 
in  question  an  unreasonable  time  before  presenting  it,  and 
that  it  could  not  recover  against  indorsers:  "The  fact  thai 
the  drawer  had  no  funds  in  the  hands  of  the  drawee  when  the 
check  was  drawn  makes  no  difference.'* 

In  Gough  ▼.  StaaU^  13  Wend.  549,  the  supreme  court  of 
New  York  say:  *'If  there  has  not  been  due  diligence  in  pre- 
senting the  check  for  payment,  the  indorser  is  discharged, 
although  he  has  not  been  prejudiced  by  the  delay." 

We  think  these  cases  state  the  rule  correctly,  and  that  the 
question  as  to  whether  the  indorser  was  damaged  by  the 
delay  in  presenting  the  Beahm  checks  for  payment  was  ^^^ 
wholly  immaterial.  The  question  then  is,  whether  plaintiff 
in  error  was  guilty  of  such  negligence  or  laches  in  the  pre- 
sentment of  these  checks  for  payment  to  the  bank  on  which 
they  were  drawn  as  to  release  the  indorser  Miller.  The 
authorities  all  say  that,  in  order  to  hold  an  indorser  of  a  check 
it  must  be  presented  by  the  indorsee  in  a  reasonable  time, 
and  as  to  what  is  a  reasonable  time,  depends  upon  the  facts 
and  circumstances  of  each  particular  case. 

Now,  it  appears  from  the  evidence  in  this  record  that  the 
plaintiff  in  error  was  guilty  of  negligence  at  the  time  it 
received  the  Beahm  checks  in  not  inquiring  of  the  Cortland 
bank  as  to  whether  they  would  be  paid  on  presentation.  It 
further  appears  that  Cortland  is  only  twenty-seven  miles 
distant  from  Wyniore,  plaintiff  in  error's  place  of  business; 
that  the  checks  could  have  been  mailed  by  the  plaintiff  in 
error  to  the  Cortland  bank  the  same  day  they  were  received, 
and  they  would  have  reached  the  Cortland  bank,  at  the 
furthest,  on  Monday  at  ten  o'clock  in  the  forenoon.  The 
plaintiff  in  error  could  have  mailed  the  checks  on  Monday 
and  they  would  have  reached  the  Cortland  bank  on  Tuesday 
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at  ten  o'cIock|  jl  m.  Instead  of  this  the  plaintiff  in  error 
<:lio6e  to  mail  these  checks  to  St.  Joseph,  Missouri,  and  they 
go  around  by  way  of  Omaha  and  then  back  to  Cortland.  It 
is  also  in  evidence  in  this  record,  from  the  mouths  of  expe- 
rienced bankers,  that  due  diligence  in  the  presentment  of 
these  Beahm  checks  to  the  Cortland  bank  required  that  the 
plaintiff  in  error  should  send  them  by  the  first  mail  to  the 
Cortland  bank,  and  the  evidence  does  not  establish  the  con* 
tention  of  the  plaintiff  in  error  that  these  checks  were  pre* 
sented  for  collection  to  the  Cortland  bank  under  any  custom 
of  bankers.  And  if  it  did  we  do  not  think  that  bankers, 
by  any  custom,  can  evade  their  legal  duties.  We  tliink, 
therefore,  that  the  plaintiff  in  error  did  not  use  such  diligence 
in  the  presentment  of  these  Beahm  checks  for  payment  as 
to  hold  the  indorser,  Miller,  thereon. 

•^  In  Smith  v.  Jane$,  20  Wend.  192,  82  Am.  Dec.  627,  the 
supreme  court  of  New  York  say:  ''The  holder  of  a  check 
can  recover  against  the  indorser  only  when  he  has  used 
due  diligence  in  presenting  or  giving  notice  of  demand  and 
nonpayment  •  •  •  •  Where  the  parties  all  reside  in  the  same 
place  the  check  should  be  presented  on  the  day  it  is 
received  or  on  the  following  day;  and  when  payable  at  a 
different  place  from  that  in  which  it  is  negotiated  it  should 
be  forwarded  by  the  mail  on  the  same  or  the  next  succeed- 
ing day  for  presentment ":  See,  aleo,  Holmei  v.  /Zo«,  62  Mich. 
199;  4  Am.  St  Rep.  844. 

In  Mohawk  Bank  v.  Broderiek^  10  Wend.  304,  the  supreme 
court  of  New  York  say:  ''A  check  on  a  bank  for  the  payment 
of  money,  to  charge  an  indorser,  must  be  presented  with  all 
dispatch  and  diligence  consistent  with  the  transaction  of 
other  commercial  concerns,  and  it  was  accordingly  held, 
where  a  check  was  received  in  Schenectady  on  the  14th  of 
January,  drawn  on  a  bank  in  Albany,  a  distance  of  sixteen 
cuiles  from  the  former  place,  and  between  which  places  there 
is  a  daily  mail,  and  not  presented  until  the  6th  of  February, 
that    laches  was  imputable  to  the    holder,    and  that    the 

indorser  was  discharged Although   it  is    said    that 

checks  afe  like  inland  bills  of  exchange,  and  are  to  be  gov- 
erned by  the  same  principles,  greater  diligence  is  required  in 
presenting  them  than  in  presenting  bills  of  exchange."  This 
i:ase  was  affirmed  by  the  court  for  the  correction  of  errors  ia 
13  Wend.  183;  27  Am.  Dec.  192.  See  to  the  same  effect  Narit^ 
t»€$Um  Coal  Co.  ▼.  Bownutn^  69  Iowa,  160. 
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coantj.  It  should  be  observed  that  no  objection  ****  is  made 
to  the  record  of  the  decree  sought  to  be  impeached.  The 
district  court  of  Fillmore  county  certainly  had  jurisdiction  of 
the  subject  of  the  action,  and  hsd  acquired  jurisdiction  of  the 
defendant  therein  in  the  manner  prescribed  by  law*  The 
decree  of  divorce  is  therefore  not  void  in  the  sense  that  it  can 
be  assuiled  in  a  strictly  collateral  proceeding.  A  judgment 
or  decree  stands  upon  the  same  footing  as  any  other  advan- 
tage procured  by  fraud.     It  is  voidable  only  at  the  election  of 

!  the  injured  party,  and  not  absolutely  void:  Black  on  Judg- 
ments, 170.  It  is  but  fair  to  add  that  there  does  not  appear 
to  be  any  difference  of  opinion  between  plaintiff's  counsel 
and  the  court  upon  that  proposition.  The  action  to  vacate 
and  annul  the  decree  is  a  recognition  of  its  present  conclu- 
siveness. The  question  under  consideration  involves  two 
inquiries,  viz:  1.  Is  the  right  to  vacate  judgments  and  de* 
crees  therein  included  within  the  general  equity  powers  of 
the  district  court,  or  is  the  remedy  provided  by  the  Code  of 

'  Civil  Procedure  exclusive?  2.  Assuming  that  the  petition 
presents  a  case  for  equitable  relief,  must  the  plaintiff's  rem* 
edy  be  sought  in  the  district  court  of  Fillmore  county,  where 
the  decree  was  rendered,  or  can  she  maintain  an  independent 
action  for  that  purpose  in  the  district  court  of  Douglas  county, 
or  other  court  possessing  general  equity  jurisdiction? 

Referring  to  the  inquiry  first  suggested,  we  do  not  hesitate 
to  hold  that  the  petition  presents  a  cause  for  equitable  inter* 
ference.  It  is  therein  alleged  that  the  defendant  deserted  his 
family  in  the  year  1872;  that  the  allegations  in  the  divorce 
proceeding,  charging  the  plaintiff  herein  with  desertion,  were 

•  false  and  made  for  the  purpose  of  corruptly  deceiving  the 
court,  and  supported  at  the  trial  by  false  and  perjured  testi- 
mony; that  she  was  not  personally  served  with  notice  of  said 
Hction,  and  did  not  at  the  time  know  it  was  pending,  and  that 
she  first  learned  of  the  whereabouts  of  the  defendant  and  of 
said  divorce  proceeding  about  the  time  this  action  was  com- 
menced in  1889,  nearly  eleven  years  subsequent  to  the  data 
of  the  decree. 

^'*  By  section  602  of  the  code  it  is  provided  that  the  dis* 
trict  court  shall  have  power  to  vacate  or  modify  its  own  judg* 
ments  and  decrees  after  the  term  at  which  they  are  rendered 
for  fraud  practiced  by  the  successful  party.  But  by  section 
609  it  is  provided  that  proceedings  to  vacate  or  modify  a 
judgment  or  decree  on  the  ground  of  fraud  must  be  com- 
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inenced  within  two  years  after  the  rendition  thereof,  unless 
the  party  entitled  thereto  be  an  infant,  a  married  woman,  a 
person  of  unsound  mind,  etc.     This  section  appears  in   its 
present  form   in   the   Revised  Statutes  of  1866,  hence  the 
exception  in  favor  of  married  women  can  have  no  force  at 
this  time,  in  view  of  subsequent  statutes  removing  the  diss- 
bilities  imposed  upon  them  by  the  common  law.     It  is  pro- 
vided by  section  82  that  a  party  against  whom  a  judgment 
has  been  rendered  without  other  service  than  in  a  newspaper 
may  have  the  same  opened  at  any  time  within  five  years 
thereafter,  etc.    That  provision,  it  was  held  in  O^Connell  v. 
O^Connellf  10  Neb.  390,  is  not  applicable  to  divorce  proceed- 
ings, but  the  force  of  that  case  as  an  authority,  it  is  argued, 
has  been  weakened  by  subsequent  decisions.     However,  that 
is  a  collateral  question,  and  foreign  to  the  present  inquiry. 
It  will  be  seen  from  what  has  been  said  that  the  plaintiff  is 
without  relief  if  the  remedy  provided  by  the  code  is  held  to 
be  exclusive.     It  is  a  fundamental  rule  of  equity  that  where 
courts  of  chancery  have  once  assumed  jurisdiction  over  a 
particular  class  of  cases  it  will  not  be  ousted  therefrom  sim- 
ply because,  in   the  development  of  legal   means,  redress 
becomes  attainable  at  law:  Story's  Equity  Pleading,  sec.  £4i, 
and  note;  Bispham's  Equity,  57.     And  that  principle  is  dis- 
tinctly recognized  in  section  901  of  the  code,  viz:  '^  Rights  of 
civil  action  given  or  secured  by  existing  laws  shall  be  prose- 
cuted in  the  manner  provided  by  this  code,  except  as  provided 
in  the  following  section.    If  a  case  ever  arise  in  which  an 
action  for  the  enforcement  or  protection  of  a  right  or  the 
redress  or  prevention  of  a  wrong  cannot  be  had  under  this 
code,  the  practice  heretofore  ^^  in  use  may  be  adopted  so 
far  as  may  be  necessary  to  prevent  a  failure  of  justice."^ 
,  The  provisions  of  the  code  being  inadequate,  it  follows  that 
the  remedy  afforded  by  courts  of  equity  is  still  available  to 
the  plaintiff.     The  subject  under  discussion  might  have  been 
dismissed  by  a  reference  to  the  case  of  Wisdom  v.  Wisdom^  24 
Neb.  551,  8  Am.  St.  Rep.  215,  but  for  the  reason  that  it  is  not 
apparent  from  the  statement  thereof  whether  or  not  the  legal 
remedies  provided  by  the  code  were  available  to  the  plaintiff 
at  the  time  the  action  was  commenced. 

2.  Is  the  action  cognizable  by  the  district  court  of  Douglas 
county?  It  is  apparent  that  the  cause  of  action  is  primarily 
to  vacate  the  prior  decree,  and  that  the  petition  for  divorce  is 
but  an  incident  thereto,  upon  the  evident  theory  that  tha 
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court,  having  once  acquired  jurisdiction,  will  retain  it  for  tho 
purpose  of  such  equitable  relief  as  the  plaintiff  is  entitled  to: 
Adams'  Equity,  7th  Am.  ed.,  418.  This  case  differs  essen- 
tially, upon  principle,  from  one  in  which  the  beneficiary  of  & 
fraudulent  judgment  or  decree  has  undertaken  to  assert  a 
right  thereunder.  In  such  case,  whether  it  be  by  means  of 
an  execution  or  an  action,  fraud  which  inheres  directly  in  the 
judgment  or  decree  mny  be  interposed  as  a  defense.  Here« 
however,  the  decree  is  assailed  by  the  defendant  therein  in 
the  first  instance  in  a  collateral  proceeding. 

According  to  the  practice  which  formerly  prevailed  in  the 
courts  of  chancery,  a  decree,  when  once  enrolled^  could  be  set 
aside  or  impeached  at  the  instance  of  the  parties  thereto  only 
upon  a  bill  of  review  or  a  bill  to  impeach  on  the  ground  of 
fraud.  Before  the  enrollment  thereof  the  remedy  was  by  sup- 
plemental bill  in  the  nature  of  abill  of  review:  Adams'  Equity, 
*416;  2  Maddock's  Chancery  Practice,  *537.  But  according 
to  the  modified  form  of  the  chancery  practice  as  it  prevails  in 
the  equity  courts  of  tins  country,  the  term  "bills  of  review'* 
is  used  in  a  more  comprehensive  sense,  and  includes  supple- 
mental bills  of  the  same  nature,  and  ^*^  bills  to  impeach  on 
the  ground  of  fraud:  Story's  Equity  Pleading,  sees.  403,  428; 
Black  on  Judgments,  sec.  301.  Considerable  contrariety  of 
opinion  is  apparent  from  the  earlier  cases,  as  well  as  text- 
books, upon  the  question  whether  bills  of  review  and  bills  to 
impeach  upon  the  ground  of  fraud  are  or  are  not  original  bills. 
A  citation  of  the  cases,  or  even  the  views  of  text-writers  in 
this  connection,  would  not  be  profitable. 

The  conflict  of  opinion  upon  the  subject  is  sufficiently 
illustrated  by  reference  to  two  leading  American  authors.  In 
Willard's  Equity,  page  103,  such  bills  are  treated  as  strictly 
original  bills,  while  in  Story's  Equity  Pleading,  sections  18, 
20,  21,  they  are  classed  with  those  bills  which  "  are  for  the 
purpose  of  cross-litigation,  or  of  controverting  or  suspending 
or  reversing  some  decree  or  order  of  the  court  or  carrying 
it  into  execution,"  and  therefore  not  original  bills.  Other 
writers  treat  them  as  bills  in  the  nature  of  original  bills: 
Harrison's  Chancery  Practice,  166.  The  writer  has,  during 
an  examination  of  all  of  the  authorities  attainable,  found  no 
reported  case  in  which  the  power  of  a  different  court,  although 
possessing  the  same  general  jurisdiction  with  respect  to  the 
subject  matter,  has  been  invoked  to  impeach  a  decree  on  the 
ground  of  fraud  in  accordance  with  the  practice  in  the  courts 
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of  chancerj.  In  short,  the  terms  '*  original  bill  ^  and  *^l>ill  in 
the  nature  of  an  originjil  bill  ^  are  used  by  the  judges  and  text* 
writers  in  a  restricted  sense,  and  refer  to  tlie  character  of  the 
pleading  rather  than  that  of  the  action  or  proceeding  to 
which  they  apply.  The  view  just  expressed  finds  support  in 
Willard'fl  Equity,  page  163,  where  it  is  said;  *' There  is  no 
case  in  which  equity  has  ever  undertaken  to  question  the 
judgment  of  another  court  for  mere  irregularity.  The  power 
in  such  case  is  always  exercised  by  the  court  in  which  the 
judgment  was  given,  and  the  relief  is  frequently  granted 
upon  terms.''  The  term  ^irregularity"  as  here  used  evidently 
includes  fraud  as  well  as  such  other  acts  or  omissions  as  render 
the  judgment  void  ^*  or  reversible  at  the  election  of  the 
unsiuccessful  party:  Fischer  ▼•  Langbein^  103  N.  Y.  84;  Black 
on  Judgments,  170. 

Our  conclusion  is  that  the  district 'court  of  Douglas  county 
did  not  have  jurisdiction  of  the  cause  of  action.    The  decree, 
therefore,  sliould  be  reversed  and  the  action  dismissed. 
[       The  other  judges  concurred. 

JuDaimrrB—FBAino  ik  Obtainiho — Collatb&al  Attack. — A  judgmmil 
of  a  dometfeie  eoart  having  jnriadiotion  of  the  subject  matter  and  the  par* 
tiea  caiiuot  be  questioned  collateral!/  for  fraud  aliunde  the  record  by  partiae 
or  privies:  MmrriU  ▼.  Morrill,  20  Or.  96;  23  Am.  St.  Bep.  95,  and  extended 
note  at  pnge  106;  HTmtr  ▼.  Finh,  1  Pick.  436;  1 1  Am.  Dec  218,  and  note; 
Oyk  V.  Bilker,  137  Pa.  St  378;  21  Am.  St.  Rep.  S86,  aud  note.  A  motion 
to  set  aside  a  juilgment  is  a  direct  and  not  a  collateral  attack:  Pettpfe  v. 
Qrttne,  74  Cal.  400;  6  Am.  St  Rep.  448,  and  note;  ReinJiart  v.  Lugo,  86  CtL 
396;  21  Am.  St  Rep.  62. 

JODOMCiTTS  FOB  DiVORCB  OsTATNBD  ST  FbAUO— VaOATIHO.— A  deCTM  ef 

divorce  obtained  by  fraud  may  be  set  aside  on  motion  after  term  by  the 
ooart  having  jurisdiction  as  in  case  of  other  judgments;  Wudom  v.  Wiadom, 
24  Neb.  551;  3  Am.  St  Rep.  215,  and  note;  Adtims  v.  Adama,  51  N.  H. 
388;  12  Am.  Rep.  134;  3Uim  v.  31mm,  108  Masa  590;  11  Am.  l(ep.  393; 
RuBk  V.  Ruth,  46  Iowa,  648;  26  Am.  Rep.  179;  Allen  v.  MaeUUan,  12  Pa.  St 
328:  51  Am.  Deo.  608,  aud  note;  Harding  r,  AUUn,  9  QreenL  140;  23  Am. 
Dec  549.    See,  also^  the  extended  note  to  Orune  v.  Oreene,  61  Am.  Dec  463. 

Equrt^Rbtainuio  JuKiaDiOTioir.—Equity  having  acquired  jurisdiction 
for  an  equitable  purpose  will  dispose  of  the  whole  controversy  even  though 
in  so  doing  it  may  be  called  on  to  administer  relief  which  pertains  to  courts 
of  common  law:  Miller  r.  LcmitmUtttc,  R.  R,  To.,  83  Ala.  274;  3  Am.  St  Rep. 
722;  AOenr.  Eider,  76  6a.  674;  8  Am.  St  Rep.  63;  Lpndk  v.  MetropolUan 
cfc  Ry.  Cc,  129  H.  T.  S74;  86  Aia.  Si,  Rep^  523^  and  note^  with  the 
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Eaton  v.  Fairbuby  Water  Worb^  Company. 

OdiiTAAon  BiTwuii  MnmcirAUTT  amd  Watbb  Covpant— Right  or 
PaiYATB  OwxBS  TO  Rboovbb  FOB  B&BACH  OF. — A  contract  and  fr&n- 
ohite  granted  bj  a  city  to  a  water  company  requiring  that  the  **  grantee 
■hall  constantly,  day  and  nighty  except  in  ease  of  unaToidable  accident^ 
keep  all  firo*hydrants  tnppUed  with  water  for  instant  service,  and  shall 
keep  them  in  good  order  and  efficiency,"  does  not  give  to  a  priTata 
owner  within  the  city  limits,  whose  property  is  destroyed  by  fire,  any 
right  of  action  against  such  water  oompauy  on  account  of  its  breach  of 
contract  in  failing  to  furnish  water  as  agreed.  In  such  case  there  is  no 
privity  of  oontract  between  the  water  company  and  the  private  owner. 

Hambel  and  HeoBiy^  for  the  appellant. 

Henry  D.  Estabrook  and  W.  P.  Freeman^  for  the  respondent. 

•*•  Ryan,  C.  On  the  fifth  day  of  May,  1890,  Martin  L. 
Eaton  filed  in  the  district  court  of  Jefferson  county  his  peti- 
tion, praying  judgment  against  the  Fairbury  Water  Works 
Company  for  the  value  of  certain  of  his  goods  destroyed  by- 
fire  on  December  2,  1889.  The  right  to  the  recovery  sought 
was  predicated  upon  the  statements  that  the  defendant  was^ 
at  the  time  of  said  fire,  owner  of,  and  operating  in  the  city  o( 
Fairbury,  in  said  county,  a  system  of  water-works  built  and 
constructed  pursuant  to  the  terms  and  conditions  of  a  certain 
contract  and  franchise  entered  into  and  granted  by  said  city 
to  A.  L.  Strang,  and  his  successors,  under  the  provisions  of  a 
certain  ordinance  of  said  city,  whereby  said  Strang  and  his 
assignees  were  bound,  during  the  continuance  of  said  fran- 
chise, to  keep  all  fire-hydrants  supplied  with  water  for  instant 
service,  and  to  keep  them  in  good  order  and  efiiciency;  that 
payment  for  the  aforesaid  service  was  provided  to  be  made 
by  the  levy  of  a  tax  upon  all  taxable  property  in  said  city; 
that  plaintiff  was  one  of  the  said  taxpayers,  and  that  the 
loss  aforesaid  was  caused  by  the  negligent  failure  of  the  water, 
works  company  aforesaid  to  provide  water  for  the  hydrants 
near  the  place  of  said  fire  in  sufiicient  quantity  to  extinguish 
the  same,  notwithstanding  *^  it  was  required  by  said  ordi- 
nance to  make  such  provision.  There  was  a  detailed  descrip- 
tion of  the  property  destroyed  and  a  statement  of  its  value, 
and  a  prayer  accordingly. 

On  April  7,  1890,  there  was  filed  a  general  demurrer  to 
said  petition,  which,  on  the  eleventh  day  of  the  same  month, 
was  overruled,  and  two  days  thereafter  a  judgment  was  ren- 
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dered  against  the  water-worke  company  for  the  full  amouni 
claimed  in  the  petition  aforesaid.  On  the  fifth  day  of  the 
month  following,  the  water-works  company  filed  in  said 
court  its  petition  praying  that  the  aforesaid  judgment  be  set 
aside  and  that  said  water-works  company  be  admitted  to 
defend  against  the  claim  set  up  in  said  petition.  The 
grounds  upon  which  this  relief  was  sought  were  that  the 
attorneys  for  the  water-works  company  hnd  been  misled  as 
to  the  time  when  the  demurrer  aforesaid  could  be  taken  up 
and  presented  for  determination,  and  therefore  had  failed  to 
appear  on  or  before  the  eleventh  day  of  April  aforesaid  to 
present  the  defense  of  said  company.  It  was  claimed  that 
this  misunderstanding,  in  the  main,  was  attributable  to  a 
telegram  received  from  the  attorneys  for  Martin  L.  Eaton  by 
the  attorneys  for  the  waterworks  company,  a  contention  sus- 
tained by  the  district  court,  and  which,  as  a  question  of  fact 
decided  upon  conflicting  evidence,  will  be  treated  as  correct, 
and  therefore  will  receive  no  further  notice.  To  the  petition 
to  open  the  judgment  there  was  filed  a  general  demurrer, 
after  which  was  filed  an  answer  putting  in  issue  the  several 
matters  alleged  in  said  petition,  to  which  answer  there  was  a 
reply.  Upon  a  trial  of  these  issues  the  district  court  made 
the  following  finding  and  order,  to  wit: 

^  This  cause  coming  on  to  be  heard  upon  the  petition  of 
the  plaintiff  and  the  evidence,  on  consideration  whereof  the 
court  finds,  that,  without  fault  or  negligence  on  the  part  of 
the  plaintiff  herein,  it  was  prevented  from  appearing  and 
making  its  defense  in  cause  No.  47,  docket  F,  of  this  court, 
^"^  wherein  the  plaintiff  herein  was  defendant,  by  the  acts  of 
said  Eaton  and  his  attorneys  as  in  plaintiff's  petition  alleged, 
and  that  said  judgment  should  be  vacated  and  set  aside,  but 
at  the  costs  of  the  plaintiff  herein;  the  court  is  not  attempt- 
ing to  settle  the  merits  of  the  case  of  said  Eaton  against  the 
water-works  company,  and  makes  no  finding  as  to  the  merits 
of  said  defense  of  said  water- works  company  in  said  action. 
It  is  therefore  considered  that  the  judgment  heretofore  ren- 
dered in  cause  No.  47,  docket  F,  wherein  Martin  L.  Eaton  is 
plaintiff  and  the  said  water-works  company  is  defendant,  be, 
and  hereby  is,  set  aside  and  vacated,  and  a  new  trial  granted 
in  said  cause  at  the  costs  of  the  plaintiff  herein  of  the  former 
trial.  It  is  ordered  that  said  cause  be  placed  upon  the  trial 
docket  for  trial  in  its  order.  To  which  acts  and  doings  of 
this  court  all  and  singular  the  said  Eaton  duly  excepts.'* 
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From  thii  order  awarding  a  new  trial  and  vacating  a 
former  j  idgment  in  lu8  favor  the  plaintiff  in  error  brings  the 
cause  in  which  said  order  was  made  for  review  to  this  court. 
Ab  some  of  the  matters  considered  by  the  district  judge  were 
such  that  they  must  have  transpired  under  his  observation — 
such  as,  for  instance,  whether  the  order  overruling  the 
demurrer  was  entered  upon  being  regularly  reached  upon 
call  of  the  trial  docket — wo  shall  not  attempt  to  review  his 
findings  that,  without  fault  upon  the  part  of  the  water- works 
company,  or  its  attorneys,  it  was  prevented  from  making  a 
defense.  The  sole  question  remaining  for  our  consideration 
then  is,  whether  or  not  the  petition  of  Eaton  against  the 
water-works  company  stated  a  cause  of  action. 

PlaintiiT  in  error  predicates  his  right  to  maintain  an  action 
against  the  water-works  company  upon  the  following  provision 
of  the  ordinance  under  which  the  water-works  company,  us 
assignee  of  the  rights  of  A.  L.  Strang,  operated  its  water- 
works. **  The  grantee  (A.  L.  Strang  or  his  assignee)  shall  con- 
stantly,  day  and  night  (except  in  the  case  of  an  unavoidable 
^'^  accident),  keep  all  the  hydrants  supplied  with  water  for 
instant  service,  and  shall  keep  them  in  good  order  and  effi- 
ciency.'' It  is  insisted  in  argument  that  this  provision,  while 
made  with  the  city,  was  for  the  benefit  of  the  taxpayers,  and 
tliat  therefore  it  was  a  contract  for  the  benefit  of  plaintiflT, 
upon  which  he  might  bring  suit  for  its  violation  to  the  detri- 
ment of  plaintiff.  The  decision  of  this  court  relied  upon  to 
sustain  this  position  is  that  of  Shamp  v.  ileyer^  20  Neb.  223. 
As  that  case  illustrates  well  the  class  of  cases  to  which  la 
applicable  the  principle  that  where  a  promise  is  made  by  one 
for  the  benefit  of  another,  suit  may  be  brought  for  the  enforce 
ment  of  such  promise  by  the  beneficiary,  it  should  receive 
more  than  a  mere  passing  notice.  In  that  case  Mej^er  was  a 
member  of  the  firm  of  Noring  atid  Meyer,  which  had  assumed 
the  performance  of  the  promise  of  its  predecessor,  one  of 
which  was  to  pay  all  the  indebtedness  of  its  predecessor,  a 
firm  of  which  Shamp  was  a  member.  This  was  not  done,  but 
Shamp  was  compelled  to  pay  said  indebtedness  provided 
against,  and  thereupon  sued  Meyer  for  the  amounts  which  ha 
had  thus  been  compelled  to  pay.  This  underuiking  of  the 
firm,  of  which  Meyer  was  a  member,  was  founded  ufxiD  a 
valuable  consideration,  and  it  was  held  that  tliough  the  coiv* 
sideration  did  not  move  directly  from  Shamp  to  the  firm  of 
which  Meyer  was  a  member,  yet  it  did  move  ircta  the  partiea 
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with  whom  Meyer's  firm  contracted,  and  was  enforceable  at  the 
suit  of  Shamp,  on  the  eame  principle  as  where  in  a  deed,  the 
payment  of  a  mortgage  is  assnmed  absolutely,  suit  may  be 
brought  by  the  mortgagee  against  the  party  who  thus  assumed 
payment.  In  the  case  at  bar,  however,  Baton  was  not  in  any 
way  recognized  as  either  a  party  or  a  beneficiary,  so  that  the 
authority  cited  in  no  way  aids  his  contention.  If  his  action 
could  at  all  be  maintained,  it  must  be  upon  grounds  dififerent 
from  those  considered  in  Shamp  y.  Meyer^  20  Neb.  223,  for,  as 
we  have  observed,  there  is  no  express  provision  in  the  ordi- 
nance in  his  favor.  The  case  most  ***  nearly  in  point  cited 
by  plaintifiT  favorable  to  his  right  of  recovery  is  that  of  Padtk- 
'Cah  Lumber  Co.  v.  Padticah  Water  Supply  Go.,  89  Ky.  340,  25 
Am.  St.  Rep.  538,  in  which  there  were  general  provisions  as 
.to  the  manner  in  which  payment  shonid  be  made  the  supply 
company;  i.  e.,  by  a  general  tax.  As  a  demurrer  was  sus- 
tained to  the  petition,  its  averments  of  fact  controlled  the 
decision  of  the  court,  as  clearly  appears  from  the  language  of 
that  opinion.  After  reciting  the  above  manner  of  raising 
water  rental  by  general  tax,  and  the  agreement  of  the  water 
supply  company  in  consideration  thereof  to  supply  fire  pro- 
tection, which,  it  was  alleged,  it  had  failed  to  do  to  plaintiff's 
loss,  the  opinion  proceeds  in  this  language : 

"It  is  further  stated  that  under  a  contract  directly  between 
them  there  had  been  erected,  previous  to  the  fire  on  the  same 
lot  where  the  burned  property  was  situated,  two  hydrants,  one 
within  thirty  and  the  other  seventy  feet  of  the  place  where  the 
fire  originated,  and  connected  by  pipes  with  the  water-main, 
to  be  used  by  appellant  to  extinguish  fires,  and  for  steam  pur* 
{^ses,  for  which  it  had  been  paying  rent  to  appellee,  and  that 
j  a  consideration  thereof  appellee  had  agreed  to  furnish  and 
have  ready  at  all  times  water  sufficient  to  throw  streams 
through  hose  kept  by  appellant  in  proper  condition,  to  be 
connected  with  the  two  hydrants,  the  height  provided  for  in 
said  contract  between  appellee  and  the  city  of  Paducah;  that 
the  fire  originated  in  a  wooden  building  situated  on  the  lot  of 
appellant,  and  connected  with  its  other  property,  though 
occupied  at  the  time  by  another,  but  said  fire  occurred  with- 
out  any  fault  or  negligence  of  appellant  or  its  servants,  and 
it  could  and  would  have  been  extinguished  before  doing  dam- 
age to  the  property  of  appellant  if  there  had  been  the  stipu- 
lated quantity  of  water  in  the  stand-pipe  and  conducting- 
pipes,  or  the  pumping  machinery  had  been  in  readiness  to 
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operate,  and  the  engineer  and  servants  of  appellee  had  been 
present  to  set  it  in  motion;  for  immediately  after  •••  the  fire 
commenced  and  before  it  had  done  any  damage,  or  extended 
to  the  premises  then  occupied  by  appellant,  hose-pipes  in 
good  order  were  attached  to  the  two  private  hydrants  and 
carried  to  within  five  or  six  feet  of  the  fire  for  the  purpose  of 
applying  water  to  it." 

Following  this  language  there  was  a  condensed  statenjent 
of  the  several  matters  constituting  the  alleged  negligence  of  the 
supply  company  in  making  proper  provisions  to  extinguish 
the  fire,  by  reason  of  all  which  failures  recited  in  the  petition 
the  fire  was  not  put  out,  but  was  suffered  to  inflict  great  loss 
upon  appellant  by  the  destruction  of  its  property.  Comment* 
ing  upon  the  averments  of  the  petition,  the  court  proceeded 
thus:  *' Clearly  appellant  had  a  right  to  sue  for  a  breach  of 
the  distinct  contract  set  out  in  the  petition,  by  which,  in  con- 
sidenition  of  rent  paid  for  the  use  of  the  two  hydrants  on  its 
own  lot,  water  was  agreed  to  be  furnished  directly  to  it  by 
appellee." 

It  will  thus  be  seen  that  this  private  contract  largely 
influenced  the  court  in  its  determination  that  the  demurrer 
had  been  improperly  sustained  to  the  petition.  As  to  the 
right  to  maintain  an  action  as  upon  the  promise  of  the  supply 
company  to  the  city  of  Paducah  for  the  benefit  of  the  lumber 
company,  the  opinion  of  the  court  runs  as  follows,  after  an 
epitomized  statement  of  the  undertakings  of  the  water  supply 
compuny,  to  wit:  ''That  appellee  also  agreed  to  have  in  the 
stand-pipe  ....  at  all  times  a  supply  of  water  sufiicient  to 
afford  a  Jiead  or  pressure  requisite  for  all  domestic,  manufac* 
turing,  and  fire  protection  purposes  for  all  the  inhabitants 
and  property  of  the  city,  and  to  increase  the  number  and 
length  of  hydrants  and  pipes  when  necessary  to  meet  demands 
of  the  city  and  citizens;  that  said  contract  was  made  with 
appellee  by  the  city  of  Paducah  for  the  use  and  benefit  of  all 
its  property  owners  and  inhabitants,  and  appellant's  propertjr 
was  from  1885  until  destroyed  by  fire,  in  common  with  that 
of  others,  taxed  at  its  full  value  to  raise  money  with  which 
to  pay  said  hydrant  rents." 

^^^  In  this  case  it  thus  appears  not  only  that  there  was  a 
liability  upon  a  private  contract  between  the  two  companies 
to  furnish  an  ample  supply  of  water  to  extinguish  fires,  but 
that  in  addition  the  petition  alleged  that  the  city,  for  the 
benefit  of  all  its  property  owners  and  inhabitants,  contracted 
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for  like  immunity  from  fire.  This  last  liability  waa  alleged 
as  ariping  upon  an  express  contract  for  the  benefit  of  property 
owners  and  inhabitants,  who  in  such  case  undoubtedly  had  n 
right  to  sue  upon  such  contract  This  case  having  been  con* 
aidered  upon  a  demurrer  to  the  petition,  its  averments  wera 
conceded  to  he  true,  and  it  was  not  unreasonable  (there  hav* 
ing  been  therein  alleged:  1.  An  express  contract  between 
plaintifi*  and  defendant;  and  2.  An  express  contract  be* 
tween  the  defendant  and  tlie  city  of  Paducah  on  behalf  of 
the  plaintifi*)  that  the  supply  company  should  be  held  to 
make  good  its  agreement  for  the  protection  of  the  plaintifT 
from  fire  in  accordance  with  the  ternis  of  both  contracts. 
This  case,  however,  furnishes  no  support  to  the  contention  iu 
the  case  at  bar  that  the  provision  in  the  ordinance  tliat 
Strang  or  liis  assignee  '*  shall  constantly,  day  and  night,  keep 
all  fire-hydrants  supplied  with  water  for  instant  service  and 
shall  keep  the  same  in  good  order  and  efiiciency/'  was  a  con* 
tract  for  the  benefit  of  plaintifi*  in  this  case.  It  is  true  that 
Atkinson  v.  Newcastle  etc.  Water  Works  Co.,  L.  R.  6  Ex.  *404^ 
somewhat  countenances  the  contention  of  plaintifi*.  Tlint  onsa 
was  decided  mainly  upon  the  authority  of  Co"ch  v.  Steel/A  El. 
&  B.  402.  Upon  appeal,  however,  the  cnse  of  Atkinson  v.  New* 
castle  etc.  Water  Works  Co,^  L.  R.  6  Ex.404,  was  reversed,  and 
the  correctness  of  the  law,  as  laid  down  in  Couch  v.  Steely  3  El. 
&  B.  402,  was  seriously  questioned:  See  Atkinson  v.  Newcastle 
etc.  Water  Works  Co.,  L.  R.  6  Ex.  404;  46  L.  J.  Q.  B.,  N.  S., 
775.  Another  case  relied  upon  by  plaintifi*  is  that  of  Rowning 
V.  Goodchild,  2  W.  Black,  906,  which  was  a  suit  brought 
against  a  deputy  postmaster  for  unlawfully  failing  to  deliver 
^**  to  plaintifi*  his  letters.  This  was  an  action  ex  delicto^ 
not  ez  contractu^  and  it  would  seem  clear  that  the  conceded 
right  of  one  injured  to  sue  him  who  caused  the  injury  should 
not  serve  as  a  precedent  to  sustain  the  suit  of  a  plaintiff  who 
sues,  not  because  the  defendant  committed  the  injury  com* 
plained  of,  but  because  he  did  not  prevent  it  To  fix  liability 
in  the  latter  case  a  contract  to  avert  the  injury  must  be 
fihown — in  the  other  case  no  element  of  contract  is  necessary; 
the  law  implies  a  contract  to  make  reparation  for  his  tortious 
act.  The  same  considerations  apply  to  another  case  cited  by 
plaintiff"  {Mersey  Docks  v.  Gibbs,  11  H.  L.  Cas.  686),  where 
the  action  was  for  the  failure  of  the  dock  company  to  keep 
its  docks  in  proper  condition,  whereby  the  ship  and  cargo  of 
Gibba  weiv  damaged.     It  is  quite  a  matter  of  doubt  why  the 
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case  of  Western  Saving  Fund  Society  v.  City  of  Philadelphia^ 
31  Pa*  St  185,  was  cited,  for  the  qaestion  in  that  case  was 
simply  whether  there  could  be  increased  the  number  of  trus- 
tees from  twelve,  as  provided  in  the  ordinance,  to  eighteen  as 
proposed,  a  loan  having  been  made  upon  the  faith  of  the 
ordinance  as  it  stood. 

The  case  of  I^cour  v.  Mayor  etc.,  8  Duer,  406,  involved 
merely  the  right  of  plaintiff  to  recover  for  damages  caused 
him  in  the  necessary  suspension  of  his  business  resulting 
from  the  manner  in  which  an  excavation  was  made  in  the 
streets.  The  entire  opinion  in  the  case  of  Bailey  v.  Mayor  ctt.y 
7  Hill,  146,  is  embraced  in  the  following  language:  *'As  the 
verdict  in  the  present  case  was  rendered  before  the  act  of 
1844  was  passed,  the  charge  for  interest  should  have  been 
disallowed.  Notwithstanding  the  peculiar  phraseology  of 
the  section  relied  on  by  the  plaintiff's  counsel,  we  think  it 
ought  not  to  be  so  construed  as  to  give  it  a  retroactive  effect." 
As  to  the  inapplicability  of  this  language  to  the  case  at  bar, 
no  comment  is  necessary.  The  above  are  all  the  cases  cited 
to  "-Mstain  the  contention  of  plaintiff.  By  the  defendant  are 
^^*  cited  a  number  of  adjudicated  cases,  of  which  will  we 
notice  the  following  in  detail : 

Davi%  V.  Clinton  Water  WorlcB  Co,^  54  Iowa,  59,  37  Am.  Rep. 
185,  was  an  action  to  recover  the  value  of  certain  buildings 
destroyed  by  fire,  upon  the  ground  that  defendant  was  bound 
by  contract  with  the  city  of  Clinton  to  supply  water  to  be 
used  in  extinguishing  fires,  and  failed  to  perform  its  obliga- 
tion  in  this  respect,  whereby  resulted  the  destruction  of 
plaintiff's  property.  Delivering  the  opinion  of  the  court, 
Beck,  J.,  said:  ''The  only  question  presented  in  the  case  is 
this  one:  Is  the  defendant  liable  to  plaintiff  upon  the  con- 
tract embodied  in  the  ordinance?  The  petition  does  not 
allege  or  show  any  privity  of  contract  between  plaintiff  and 
defendant.  The  plaintiff  is  a  stranger,  and  the  mere  fact 
that  she  may  find  benefits  therefrom  by  the  protection  of  her 
property,  in  common  with  all  other  persons  whose  property  is 
similarly  situated,  does  not  make  her  a  party  to  the  contract^ 
or  create  a  privity  between  her  and  defendant  It  is  a  rule 
of  law,  funiiliar  to  the  profession,  that  a  privily  of  contract 
must  exist  between  the  parties  to  an  action  upon  a  contract. 
One  whom  the  law  regards  as  a  stranger  to  the  contract  can- 
not maintain  an  action  thereon.  The  rule  is  founded  upon 
the  plainest  reasons.     The  contracting   parties   control  all 
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interests  and  are  entitled  to  all  rights  secured  by  the  contrnct. 
If  mere  strangers  may  enforce  the  contract  by  actions,  on  the 
ground  of  benefits  flowing  therefrom  to  them,  there  would  be 
no  certain  limit  to  the  number   and   character  of  actions 
which  would  be  brought  thereon.     Exceptions  to  this  rule 
exist  which  must  not  be  regarded  as  abrogating  the  rule  itself. 
Thus,  if  one  under  a  contract  received  goods  or  property  to 
wliich  another,  not  a  party  to  the  contract,  is  entitled,  he  may 
maintain  an  action  therefor;  so  the  sole  beneficiary  of  a  contract 
may  maintain  an  action  to  recover  property  or  mof  ley  to  which 
ho  is  entitled  thereunder.     In  thei>e  cases  the  law  implies  a 
promise  on  the  part  of  the  one  holding  the  money  or  property 
^^^  to  account  therefor  to  the  beneficiary.    Other  exceptions  to 
the  rule,  resting  upon  siniihir  principles,  may  exist:  See  Sec- 
<md  National  Dank  of  St.  Louis  v.  Qrand  I^xlge^  98  U.  S.  123. 
The  case  before  us  is  not  an  exception  to  the  rule  we  have 
stated.     The  city,  in  exercise  of  its  lawful  authority  to  pro* 
tect  the  property  of  the  people,  may  cause  water  to  be  sup- 
plied for  extinguishing  fires  and  for  otlier  oljocts  demanded 
by  the  wants  of  tlie  people.     In  the  exercise  of  this  authority, 
it  contracts  with  defendant  to  supply  the  water  demanded  for 
these  purposes.    The  plaintiff  received  benefits  from  the  water 
thus  supplied  in  common  with  all  the  people  of  the  city. 
These   benefits  she  receives  just  as  she  does  other   bene- 
fits  from    the    municipal   government,  as  the    benefits  en- 
joyed  on   account    of  improved    streets,   peace,   and    order 
enforced  by  police  regulations,  and  the  like.     It  cannot  ba 
claimed  that  the  agents  or  oflScers  of  the  city,  employed  by 
the   municipal   government  to  supply   water,   improve  the 
streets,  or  maintain  good  order,  are  liable  to  a  citizen  for  loss 
or  damages  sustained  by  reason  of  the  failure  to  perform 
their  duties  and  obligations  in  this  respect.     They  are  em- 
ployed by  the  city,  and  are  responsible  alone  to  the  city. 
The  people  must  trust  to  the  municipal  government  to  enforce 
the  discharge  of  duties  and  obligations  by  the  ofUcers  and 
agents  of  that  government.     They  cannot  hold  such  oflTicers 
and  agents  liable  upon  the  contracts  between  them  and  the 
citv." 

m 

The  case  of  Nieker$on  r.  Bridgepori  Hydraxdic  Co.^  46  Conn. 
24,  83  Am.  Rep.  1,  was  upon  a  like  claim  for  damages  with 
that  above  considered,  and  Park,  C.  J.,  delivering  the  opinion 
of  the  court,  said:  '*It  will  be  observed  that  the  plaintiffs 
complain  that  the  defendants  did  not  supply  with  water  the 
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hydrants  wl)ich  had  been  established  by  the  city  and  the 
Bridgeport  Water  Company  under  their  contract,  to  enable 
the  city  through  its  fire  department  to  perform  a  public  duty 
which  it  owed  to  the  plaintiff  and  others,  to  extinguish  tlieir 
fires.  Had  the  plaintifis'  fire  been  extinguished  ^*^  it  would 
have  been  done  by  the  fire  department;  for  there  is  no  allega- 
tion in  the  count  that  the  plaintiffs  had  hose  which  might 
have  been  attached  to  the  hydrants,  and  the  fire  extinguished 
by  their  own  efforts.  Hence,  whatever  benefit  the  plaintiffs 
could  have  derived  from  the  water  would  have  come  from  the 
city  through  its  fire  department  The  most  that  can  be  said 
is  that  the  defendants  were  under  obligation  to  the  city  to 
supply  the  hydrants  with  water.  The  city  owed  a  public  duty 
to  the  plaintiffs  to  extinguish  their  fire.  The  hydrants  were 
not  supplied  with  water,  and  so  the  city  was  unable  to  per- 
form its  duty.  We  think  it  is  clear  that  there  was  no  oon* 
tract  relation  between  the  defendants  and  the  plaintiffs,  and 
consequently  no  duty  which  can  be  the  basis  of  a  legal 
claim." 

In  Foster  t.  Loohnut  Water  Co,^  3  Lea,  45,  the  conclusion 
•'above  announced  was  arrived  at  by  the  court,  which,  in  its 
•opinion,  quoted  with  approval  a  considerable  part  of  the  lan- 
guage of  Park,  C.  J.,  of  which  we  have  made  use. 

In  Becker  v.  Keokuk  Water  Worki  Co.^  79  Iowa,  419,  18  Am. 
St  Rt^p.  377,  and  in  Van  Horn  v.  City  of  Dee  J/oinss,  60  Iowa, 
447,  50  Am.  Rep.  750,  the  same  doctrine  was  again  recognised 
and  enforced;  but  as  full  quotations  have  already  been  made 
from  the  supreme  court  of  Iowa,  it  would  be  like  mere  repe- 
tition to  quote  at  length  opinions  on  the  same  subject 
from  the  same  source.  The  decided  weight  of  authority,  as 
well  as  the  better  reason,  is  in  favor  of  the  rule  above  an- 
nounced. In  the  case  under  consideration  the  contract 
embodied  in  the  ordinance  (of  which  the  provisions  were 
accepted  by  A.  L.  Strang)  made  no  mention  of,  or  reference  to, 
plaintiff,  or  any  class  of  citizens  or  taxpayers  of  which  he  was 
one.  The  payment  of  taxes  by  him  for  the  water-works 
company  entitled  him  to  no  more  privileges  in  reference  to 
the  subject  matter  for  which  the  taxes  were  collected  than  if 
it  had  been  for  any  other  purpose  for  which  taxes  might  be 
"*  levied.  Let  us  suppose  that  this  tax  had  been  paid  for 
disbursement  to  a  contractor  who  built  sidewalks  or  laid 
down  pavements  for  the  city.  Could  it  reasonably  be  claimed 
that  tliis  fact  gave  the  taxpayer  any  special  ground  of  recovery 


Si'pt  18S3.J     Eaton  v.  Faibbuuy  Water  Wouks  Co.        619 

agniiist  the  contractor  for  injuries  received  by  reason  of  a 
failure  to  complete  the  works  of  improvement  as  agreed  f 
Manifestly,  in  the  case  suppoued  there  is  no  privity  between 
the  contractor  and  the  taxpayer,  no  matter  how  solemnly  the 
contractor  had  agreed  to  perform  the  work  in  a  specified  time 
or  manner.  In  such  a  case,  there  might  be  a  right  of  recovery 
against  the  city.  In  the  one  under  considerHtion  there  could 
not,  even  if  it  assumed  directly  to  furnish  water  to  the  con* 
sniuer.  ''The  reason  is  that  the  hazard  of  pecuniary  loss 
migfit  prevent  the  corporation  from  assuming  duties  which, 
although  not  strictly  corporate  nor  essential  to  the  cor()orate 
existence,  largely  subserve  the  public  interest.  The  supplying 
water  for  the  extinguishment  of  fires  is  precisely  one  of  those 
acts  which  bring  no  profit  to  the  corporation,  but  are  eminently 
humanitarian.  To  hold  a  city  responsible  for  the  loss  of  a 
building,  or  of  whole  streets  of  houses,  as  sometimes  happens, 
because  it  might  be  thought,  or  because  in  reality  some  of  its 
indispensable  agents  had  been  negligent  of  their  duty,  might 
well  frigliten  our  municipal  corporations  from  assuming  the 
startling  risk":  Foster  v.  Lookout  Water  Co.^  8  Lea,  49.  The 
liability  of  the  water-works  company  in  this  case  could  not, 
therefore,  devolve  upon  it  by  reason  of  its  assumption  of  cer* 
tain  functions  which  might  properly  be  assumed  by  the 
municipal  corporation,  for  the  municipality  itself  would  not 
be  liable  under  the  circumstances,  and  its  right  of  exemption 
extends  to  its  substitute. 

The  plaintiff  has  not  established  any  privity  of  contract 
between  himself  and  the  defendant,  and  we  conclude  that  no 
action  would  lie  in  favor  of  plaintiff  upon  the  facts  '^^^  stated 
in  his  petition.  The  judgment  of  the  district  court  is  there- 
fore affirmed. 

Ragan,  C,  concurs. 

Irvins,  C,  having  been  of  counsel  in  the  above  cause,  took 
no  part  in  its  consideration  or  decision. 


Watbs  Compakiss — ^PRivrrr  or  Contraot. — No  prWity  of  contract  exiit* 
between  taxpayers  and  a  water  company  contracting  with  a  city  for  th* 
ffapply  of  water  to  extinguish  fires,  and  no  aetion  lies  by  a  taxpayer  for 
injuries  caused  by  a  failure  to  supply  the  water:  MoU  ▼.  ClierryvaU  Water 
He,  Ca,  48  Kan.  12;  30  Am.  St  Rep.  267,  and  note.  Contra,  Padntah 
Lumber  Co.  t.  Padueah  Water  etc  Co.  ^  99  Ky.  340;  25  Am.  St.  Bep.  536, 
Md  note;  Britum  T.  Oreem  Ba^f  etc  Water  Worke  0».»  81  Wis.  48;  20  Am. 
£L  Rep.  856,  and  note. 
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KioorrABLB  Ihstbombnts — Chbokb— Prbsbntmbnt. — Checki  an  not  do-^ 
•igned  for  oiroalatioo,  bat  for  immediate  preMntment  for  payment^  and 
if  not  thns  pretenteii  within  a  reasonable  time  aocording  to  the  ciream* 
atances,  the  maker  or  indorser  is  released  from  liability. 

Eavk  Chbcks.— Statotb  ov  Limit ations  BBOiits  to  Run  in  faTor  of  tfa* 
drawer  of  an  ordinary  bank  check,  at  the  latest  npon  the  expiratioa  of 
a  reasonable  time  for  presenting  the  check  for  pay  men  t»  whether  the 
drawer  is  injured  by  the  delay  in  presentment  or  not. 

Judicial  Notice — Laws  of  Anotubr  Statb. — ^The  courts  of  one  state  Ao 
not  take  judicial  notice  of  the  laws  of  another.  In  the  abeenoe  of 
proof  the  laws  of  both  states  are  presumed  to  be  the  same. 

/.  M,  Ragan  and  S.  A*  Searle^  for  the  appellant. 
H,  W.  Shorty  for  the  respondent. 

•*•  Irvinb,  C.  The  defendant  in  error  sued  the  plaintiff 
in  error  in  the  district  court  of  Nuckolls  county  upon  a  check 
drawn  by  plaintiff  in  error  to  the  order  of  defendant  in  error 
for  seven  hundred  and  forty-six  dollars  and  twenty-two  cents 
npon  Scroggin  and  Son,  bankers,  Mount  Pulaski,  Illinois,  and 
dated  November  10,  1882.  He  alleged  presentment  and  dis- 
honor of  the  check  November  14,  1888.  The  suit  was  begun 
February  20, 18^9.  The  plaintiff  in  error,  in  answer,  pleaded: 
1.  The  statute  of  limitations;  2.  That  the  check  was  presented 
and  paid  at  or  about  the  day  of  its  date;  3.  Matter  claimed 
to  operate  in  estoppel,  which  it  will  not  be  necessary  here  to 
notice.  The  reply  amounts  to  a  general  denial.  The  case 
was  tried  to  the  court,  a  jurj*  being  waived,  and  there  was  a 
general  finding,  and  judgment  for  the  defendant  in  error. 

One  of  the  errors  assigned,  and  the  only  one  which  we  shall 
notice,  is,  that  the  court  erred  in  not  finding  that  the  action 
was  barred  by  the  statute  of  limitations.  This  assignment 
raises  the  question  as  to  when  the  statute  begins  to  run  upon 
a  bank  check  in  an  action  against  the  drawer  of  the  check, 
A  check  is  in  some  respects  analogous  to  a  bill  of  exchange 
or  a  note  payable  on  demand.  On  notes  payable  on  demand 
the  statute  of  limitationa  has  been  held  to  run  from  the  date 
of  the  note:  JAttle  v.  Blunty  9  Pick.  488;  Wenman  v.  Mohawk 
Ins.  Co.,  18  Wend.  267;  28  Am.  Dec.  464.  Where  a  drawer 
of  a  check  had  no  funds  to  meet  it,  it  was  held  that  the  stat- 
ute began  to  run  from  the  date  of  the  check:  BrM$h  y.  BarrM^, 
»2  N.  Y.  400;  37  Am.  Rep.  569. 
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It  18  true  that  the  last  case  was  decided  upon  the  theorj 
that  inasmuch  as  the  drawer  had  no  funds  in  the  bank  to 
meet  the  check,  pres^^ntnaent  im mediate! j  would  hare  been 
unavailingy  and  a  cause  of  action,  therefore,  arose  in  favoi 
*^*  of  the  payee  as  soon  as  the  check  was  given.  We  can 
see,  too,  that  there  is  a  distinction  between  a  note  payable  on 
den9and  and  a  check,  as  an  action  lies  at  once  against  the 
maker  of  a  demand  note  without  actual  prior  demand:  Norton 
▼.  Ellam,  2  Mees.  &  W,  461;  Burnham  r.  Allen,  1  Gray,  49C; 
New  Hope  Delaware  Bridge  Co.  v.  Perry^  11  III.  467;  62  Am. 
Dec.  443.  Nevertheless,  a  check  is  not  designed  for  circula- 
tion, but  for  immediate  presentment:  Firet  NaL  Bank  ▼•  Miller, 
37  Neb.  600;  anU,  p.  499. 

The  time  within  which  presentment  must  be  made  is  quite 
limited.  Ordinarily,  when  the  payee  of  a  check  and  the  bank 
npon  which  it  is  drawn  are  in  the  same  town,  a  check  must 
be  presented  before  the  close  of  banking  hours  the  day  after 
it  is  received:  See  cases  cited  in  note  to  Holmee  v.  Bridge,  131 
Pa.  St  233;  17  Am.  St.  Rep.  804  Otherwise,  it  should  be 
forwarded  for  presentment  the  day  after  it  is  received  by  the 
payee,  and  presented  the  day  after  it  is  received  by  the  agent 
for  collection.  Special  circumstances  may  excuse  a  greater 
delay,  but  no  excuse  is  pleaded  or  proved  for  the  delay  in 
this  case.  We  think  that  the  statute  shcluld  be  deemed  to 
have  begun  to  run,  at  the  latest,  upon  the  expiration  of  a 
reasonable  time  for  presenting  the  check,  and  that  a  delay 
for  over  six  years  would  complete  the  bar  of  the  statute 
beyond  all  question. 

It  is  claimed  by  defendant  in  error  that  delay  in  presenting 
the  check  does  not  release  the  drawer,  unless  he  has  been 
injured.  This  is  the  rule  where  suit  is  brought  within  the 
period  of  limitations,  bat  the  statute  in  all  cases  bars  relief. 
The  statute  runs  in  favor  of  the  drawer  as  well  as  others.  It 
is  also  plaimed  that  the  drawer  has,  during  the  whole  period, 
resided  in  IllinoiSv  and  that  the  statutory  period  is  there  ten 
years.  This  may  be  true,  but  it  is  neither  pleaded  nor 
proved.  The  court  cannot  take  Judicial  notice  of  the  law  of 
another  state,  but,  in  the  absence  of  proof,  it  will  be  pre- 
sumed to  be  like  that  of  our  own:  Lord  v.  Siaiey  17  Neb.  626; 
BaiUy  r.  State,  86  Neb.  ^'  808.  Presuming  the  law  of 
Illinois  to  be  the  same  as  our  own,  the  action  had  been 
barred  by  the  laws  of  that  state  at  the  time  it  was  com- 
menoed  here^  and  was  therefore  barred  here:  Code  Civ.  Proc, 
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•eo.  18;  Ilower  v.  Atiltman^  27  Neb.  261.    Aside  from  the  fail* 
are  of  proof  upon  this  point,  the  pleadings  entirely  failed  to 
present  the  issue.    Upon  the  face  of  tbe  petition  the  action 
was  barred,  and  a  demurrer  would  have  lain. 
Reversed  and  remanded. 

Ryan,  C,  concurs. 

Ragan,  C,  having  been  of  counsel  in  the  case,  took  no  part 
in  its  consideration  or  decision. 

Checks— pBK8BNTMBifT—DrLiOB!fOB  Rbquirsd.— To  ebargtt  mn  indoner 
of  a  check,  it  must  be  preaentod  by  the  iadonee  io  a  reaaonaUo  timo,  aod 
as  to  what  ii  a  reasonable  time  depends  npon  the  cironmstanoes  of  the  oaae: 
Firti  NaL  Bank  t.  Miller,  87  Neb.  600;  atde^  p.  490,  aud  note. 

EviDBNCB— Judicial  Notiob  of  Laws  of  Anothbr  Statb. — Judicial 
notice  will  not  ^>e  taken  by  the  courts  of  one  state  of  the  laws  of  another, 
bnt  they  must  be  pleaded  and  proved  like  other  facts:  0*'<orm  t.  Blitekimm, 
78  Wis.  200;  23  Am.  St  Rep.  400.  and  note;  CmOMmaa  He,  R,  B.C9.  v. 
MeMulkn^  1 17  Ind.  439;  10  Am.  St  Rep.  67,  and  note;  Sitgel  t.  J7oAmmm, 
66  Pa.  St  19:  93  Am.  Deo.  776;  BrhmkaU  r.  Vam  Oantpem,  8  Minn.  13;  82  Am. 
Dee.  US,  and  note;  liolmm  w.  Bronghttm,  10  Wend.  76;  26  Am.  Ueo.  630^ 
and  note;  Idaroey  v.  J/erHtf,  160  Mass.  1;  16  Ans.  8t  Bo|i.  169,  and  netiL 
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OAmNiSBMBirr  n  am  Attaobmbnt  by  means  of  wbldi  money  or  property 
of  a  debtor  in  the  hands  of  third  parties,  which  cannot  be  leried  «paa» 
may  lie  subjocted  to  the  payment  of  the  creditor's  claim. 

Qarnmhmbnt— JaRUDiorioif.-^To  snbjoot  mousy  or  property  to  saraisb- 
ment  it  must  be  within  the  jurisdiction  of  the  ooort 

Oarnmrmbnt  in  Anothbr  Statb — Jurisdiction. — ^An  insnrsnoe  company 
indebted  for  a  loss  payable  in  one  state  cannot  be  garnished  in  another^ 
where  it  has  no  money  or  property  of  the  debtor  within  the  joiisdio* 
tion  of  the  court 

Oarnmumbkt  in  Anothbr  Statb— JcRisDionoN.^ Gam tahment  proeesd- 
ings  must  be  instituted  in  the  state  where  the  debt  is  payable,  or  tkR 
property  is  to  be  delivered,  and  a  ganiishmisat  in  one  state  of  a  dokl 
due  and  payable  in  another  is  roid. 

Abbott  and  Abbott^  for  the  appellant. 

F,  I.  Fobs,  for  the  respondent. 

*^^  Maxwell,  C.  J.  This  action  was  brought  in  the  die* 
trict  court  of  Saline  county  by  the  defendant  against  the 
plaintiff  to  recover  five  hundred  dollars  for  loss  upon  a  policy 
of  insurance  issued  by  the  plaintiff*    To  this  the  plaintiff  ia 
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error  answered,  setting  tip  that  it  had  been  garnished  in  the 
state  of  Illinois  and  the  answer  of  the  garnishees  sustained. 
The  service  in  that  case  on  Hettler  was  bj  publication.  A 
copy  of  the  opinion  of  Gary,  P.  J.,  is  set  out  in  the  record. 
The  cause  was  submitted  to  the  court  below  on  the  following 
••'  stipulation: 

"  It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  plaintiff  and  defendant  to  this  action  that  the  plain- 
tiff was  insured  by  the  defendant  company,  and  that  the  loss 
occurred  as  stated  in  plaintifiTs  petition,  and  that  the  same 
was  adjusted  at  the  sum  of  five  hutidred  dollars,  and  no  part 
of  the  same  has  been  paid;  that  the  plaintiff  is  a  resident  of 
Saline  county,  Nebraska,  is  the  head  of  a  family,  residing  with 
and  supporting  the  same,  at  Crete,  Saline  county.  Nebraska, 
and  has  been  for  the  last  past  five  years,  and  has  neither  lands, 
town  lots,  nor  houses  subject  to  exemption  as  a  homestead 
under  the  laws  of  this  state;  and  that  the  plaintiff  in  his 
action  has  no  personal  property  which  would  be  subject  to 
execution,  or  which  would  be  exempt  to  him,  except  a  few 
articles  which  would  come  under  section  530  of  the  Code  of 
Civil  Procedure,  such  as  household  furnituie,  which  are  of 
but  little  value,  and  that  the  five  hundred  dollars  which  the 
plaintiff  seeks  to  have  as  exempt  to  him  in  this  action  is  all 
the  personal  property  he  has.  The  filing  of  an  inventory  as 
required  by  law  is  hereby  waived,  it  being  admitted  that  the 
five  hundred  dollars  is  exempt  in  addition  to  whatever  prop>« 
erty  the  pl.iintiff  may  have  under  the  laws  of  the  state  of 
[Nebraska;  that  the  defendant  company  has  its  headquarters 
and  principal  oflSce  at  St.  Louis,  Missouri,  but  has  a  perma- 
nent agency  at  Crete,  Saline  county,  Nebraska,  does  business 
there,  and  is  so  authorized  by  the  laws  of  this  state,  and  that 
0aid  insurance  was  effected  at  that  agency;  that  the  agent  at 
Crete  is  and  whs  Jindra  &  Co.,  Joseph  Jindra  being  the  senior 
and  principal  member  of  that  firm.  It  is  also  agreed  that 
eaid  defendant  company  has  a  general  and  permanent  agency 
al  the  city  of  Chicago,  in  the  state  of  Illinois,  does  an  insur* 
11  nee  business  there,  and  has  complied  with  all  the  laws  of 
that  state  in  that  behalf,  and  that  C.  M.  Rogers  is  its  duly 
authorized  agent  at  Chicago,  and  was  such  on  and  prior  to 
the  twenty-ninth  day  of  May,  1891;  that  on  that  date  August 
Beck  &  Co.,  a  firm  residing  and  doing  business  at  Chicago^ 
aforesaid,  commenced  an  *^*  action  by  attachment  against 
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this  plaintiff  on  an  account  beld  hy  them  against  this  plaintifl 
for  goods  ordered  by  plaintiff  from  them  at  Chicago  and  by 
thein  sent  to  plaintiff  by  railroad  from  that  place,  claiming  the 
sum  of  two  hundred  and  eighty-nine  dollars  and  twenty*one 
cents;  that  the  attachment  writ  ran  against  plaintiff  as  princi- 
pal and  this  defendant  as  garnishee,  and  was  duly  served  on 
said  agent,  Rogers,  on  said  date;  that  defendant  at  once  notified 
said  Hettler  of  that  fact  by  mail,  and  that  all  subsequent  pro- 
ceedings were  had  thereon  as  shown  by  the  transcript  of  pro- 
ceedings filed  herewith;  that  the  law  and  practice  in  Illinois  is, 
that  on  filing  of  answer  by  a  garnishee  the  plaintiff  in  gar- 
nishment mny  accept  the  answer  as  true,  and  have  judgment 
accordingly,  or  may  accept  to  (deny)  the  answer,  and  thus 
raise  an  issue  of  fact,  which  is  then  tried  as  other  issues  of 
fact,  and  final  judgment  entered  thereon,  upon  which  ezecu* 
tion  issues  as  in  other  cases  at  law;  that  due  publication  was 
made  and  default  entered  against  Hettler  on  the  tenth  day  ol 
July,  1891;  that  the  defendant  company  answered  on  the 
fifth  day  of  August,  stating  that  it  owed  Hettler  five  hundred 
dollars,  and  claimed  for  him  four  hundred  dollars  exemption , 
that  being  the  amount  allowed  by  the  laws  of  that  state;  that 
Beck  &  Co.  have  not  elected  to  take  judgment  on  said  answer, 
nor  yet  filed  any  exceptions  thereto,  buf  still  have  time  to  file 
the  san)c;  that  the  transcript  hereto  annexed  and  above 
referred  to  shows  all  the  proceedings  had  in  said  matter  up 
to  this  date,  and  that  said  proceedings  are  still  pending  and 
undetermined  in  said  superior  court,  and  that  court  is  a 
court  of  general  and  superior  jurisdiction,  and  has  full  cogni- 
zance of  said  action  and  proceedings,  and  that  defendant** 
answer  in  the  district  court  of  Saline  county,  Nebraska,  may 
be  so  amended  as  to  state  that  fact  It  is  also  agreed  that 
the  '  Revised  Statutes  of  Illinois,'  edition  of  1891,  by  Hard» 
shall  be  authority  for  either  party  in  this  case,  and  may  be 
read  from  as  evidence  by  either  party  upon  all  questions 
arising  in  this  case,  whether  the  statute  be  pleaded  or  not^ 
^^'  and  as  fully  as  if  pleaded;  said  statute  to  be  marked  as 
Defendant's  Exhibit '  A,'  and  then  be  the  property  of  both 
parties  for  the  purpose  of  this  trial.  All  of  which  is  matualljr 
agreed  to  by  F.  I.  Foss, 

'^Attorney  for  Plaintiff. 
^Abbott  and  Abbott, 

^Attorneys  for  Defendant.^ 
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On  the  trial  of  the  cause  in  court  below,  judgment  was 
rendered  in  favor  of  Hettler.     The  question  presented  to  this 
court  is  the  jurisdiction  of  the  Illinois  court  to  render  judg- 
ment against  the  company.     Garnishment  is  an  attachment 
hy  means  of  which  money  or  property  of  a  debtor  in  the 
hands  of  third  parties,  which  cannot  be  levied  upon,  may  be 
puhjected  to  the  payment  of  the  creditor's  claim.     To  subject 
the  property  to  attachment  it  must  be  within  the  jurisdiction 
of  the  court;  otherwise,  it  would  be  powerless  to  condemn  it, 
order  a  sale,  and  apply  the  proceeds  to  the  payment  of  the 
judgment  in  favor  of  the  creditor.     This  question  was  fully 
considered  in  Maihewi  v.  Smith,  13  Neb.  178,  and   Wriyht  v. 
Chicago  etc.  R.  R.  Co.,  19  Neb.  175;  56  Am.  Rep.  747.    In  the 
laiter  case  it  was  held  that  a  foreign  corporation,  having  no 
property  of  the  debtor  in  this  state,  nor  owing  money  payable 
to    him   therein,  was  not  subject  to   garnishment  in   this 
state.     Tlie  same  doctrine  was  approved  in  Turner  v.  Sioux 
City  etc.  R.  R,  Co.,  19  Neb.  241.     It  nowhere  appears  in 
the  record  that  the  insurance  company  had  any  money  or 
effects  of  the  defendant  in   error  in   Chicago.      It  is  true 
it  was  indebted  to  him  in  the  sum  of  five  hundred  dollars 
for  losses  sustained  by  fire,  but  the  losses  had  occurred  in 
this  state  and  the  money  was  payable  here.     An  officer  with 
a   writ  of  attachment  and   notice  of  garnishment  in  Saline 
county  could  receive  the  money.    This  an  officer  in  Chicago 
could  not  do.     Gary,  P.  J.,  says  *Uhat  the  construction  of 
the  law  given   by   that  court   might  subject  the  plaintiff 
to  the  payment  of  the  debt  twice."     With  due  respect  •** 
to  that  honored   judge,  it  seems  to  the  writer  that  such  a 
construction  is  abhorrent  to  our  sense  of  justice.     By  what 
right  do  the  courts — the  conservators  of  rights — sanction  the 
double  payment  of  a  debt  and  indifferently  fold  their  arms 
and  say  in  effect  that  *^it  is  none  of  our  business."     It  is  the 
business  of  the  courts  to  administer  justice  as  far  as  possible 
and  protect  and  enforce  the  rights  of  every  one.     The  amount 
involved  in  this  case  is  but  a  few  hundred  dollars,  but  the 
principle,  if  once  established,  will  apply  to  all  claims,  even 
if  they  amount  to  tens  of  thousands  or  millions  of  dollars; 
and  if  a  company  may  be  robbed  of  a  few  hundred  dollars, 
why  may  it  not  be  of  thousands,  if  the  occasion  arise,  and 
tite  company  thereby  be  rendered  bankrupt.    It  is  true  the 
insuranco  company  has  many  agencies  for  the  transaction  of 
its  business.    These  are  necessary  to  enable  it  to  procure 
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risks.     It  is  true  also  that  it  is  indebted  to  the  defendant  in 
error;  and  as  the  Io8S  has  been  adjusted  it  is  ready  to  pay 
the  same  where  the  contract  requires  it  to  be  paid — at  Crete. 
The  cnse,  in  Pome  respects,  resembles  that  of  a  note  payable 
at  a  particular  place,  as  the  State  Bank  of  Crete.     In  order 
to  charge  an  indorser,  demand  of  payment  must  be  made  at 
the  place  designated.     If  no  place  is  named,  then  it  should 
be  made  where  the  note  was  given  and  the  maker  has  his 
home  or  place  of  business:    Daniel   on   Negotiable   Instru- 
ments, sec.  635.     Suppose  the  company  had   given  a  note 
payable  nt  the  State   Bank  of  Crete,   Nebraska.      Would 
demand  at  a  bank  in  Chicago,  or  at  any  point  except  that 
designated,  have  been  suQicient?    So  here  there  is  an  agree- 
ment to  pay  at  the  residence  of  the  insured;  and  garnishment 
proceedings  will   not  lie  at  any  other   point.     The  case  of 
Hamilton  v.  Rogers,  67  Mich.  135,  is  similar  in  some  respects 
to  the  one  at  bar,  and  it  was  held  that  the  garnishment  in 
Michigan  of  a  debt  payable  in  New  Mexico  was  a  nullity. 
In  a  case  of  this  kind  the  remedy  is  simply  to  require  the 
proceedings  to  be  instituted  ®^^  where  the  debt  is  payable  or 
the  property  delivered,  and  it  can  be  instituted  nowhere  else. 
The   Illinois  court,  thereforei  had  no  jurisdiction,  and  the 
judgment  is  affirmed. 

The  other  j  udges  concur.    _^ 

Qarnishmsnt— JuRiSDicTToif — SiTUS  ow  pROPiRTT. — ^P^perty  outside 
the  state  where  the  action  ii  bronght  may  not  be  aamiehed:  Biues  ▼.  Chicago 
Mc  Ry.  Co.,  60  Wis.  296;  50  Am.  Bep.  369;  Bwoen  t.  Pope,  125  111.  8S;  S 
Am.  St.  Rep.  330,  and  note.  A  nonresident  is  not  subject  to  ganiishmeot 
unless,  when  garnished,  he  has  in  the  state  where  the  action  is  pending  and 
the  attachment  is  obtained  property  of  the  defendant  under  his  control,  ot 
it  bound  to  pay  the  defendant  money,  or  to  deliver  to  him  goods  at  some 
particular  place  within  the  state:  Net^felder  r,  Oervum  eCe.  /nt.  Co.,  6 
Wash.  336;  36  Am.  St.  Rep.  166,  and  note.  In  attachment  proceedings, 
the  res  must  be  within  the  jurisdiction  of  the  oonrt  issuing  the  process  in 
order  to  confer  jurisdiction:  Dauglau  t.  Phem»  Im.  Cpl,  138  N.  T.  209;  34 
Am.  St  Rep.  448. 

GarntshmbnT'What  I8.^0amishment  is  attachment  in  the  bands  of  a 
third  person,  and  is  thereby  a  species  of  seiiure  by  notioe:  Beamer  t.  Winter, 
41  Kan.  596.  Garnishment  while  in  the  nature  of  a  proceeding  m  rem  is  in 
effect  an  action  by  the  defendant  in  the  plaintiff's  name  against  the 
garnishee,  the  purpose  and  result  of  which  are  to  subrogate  the  plaintiff  to 
the  rights  of  the  defendant  against  the  garnisheot  Ntn^Mer  ▼•  Qtrmam 
Ue.  /MS.  Co.,  S  Wash.  S86;  86  Am.  St.  Rep.  i66i 
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Salisbubt    V.  FiBST   National  Bank  of  Gam- 

BBiDOB  City. 

[91  hMMBJMLA,  S72.J 

VaooTiABui  iHCTBUMBim— Indorbbmbnt  in  Blahk— Ltabilitt  ov  Iai« 
DOftanL — A  third  person  who  indorses  his  naiiie  upon  a  note  ia  blank  al 
tba  tiino  it  is  executed  and  before  delivery,  is,  as  to  a  subsequent  bona 
JUU  holder  for  Talae.  liable  thereon  as  a  joint  maker. 

Brome^  Andrews^  and  Sheean^  for  the  appellants, 

Congdon  and  ClarkBon^  for  the  respondeut. 

•^*  NoBVAL,  J.  This  action  was  brought  in  the  conrt 
below  by  the  First  National  Bank  of  Cambridge  City,  Indi- 
ana, against  the  plaintiffs  in  error  and  one  Cora  II.  Sloiuan 
as  makers,  and  tlie  Bank  of  Omaha,  as  indorser,  of  a  promis- 
sory note,  of  which  the  following  is  a  copy: 

•*  $2,500.00.  Omaha,  Neb.,  Feb.  15,  1889. 

*'  Ninety  days  after  date,  we,  or  eitlier  of  us,  promise  to  pay 
to  the  Bunk  of  Omaha,  or  order,  twenty-five  hundred  and  y^v 
dollars,  for  value  received,  payable  at  the  Bank  of  Omaha, 
Omaha,  Neb.,  with  interest  at  the  rata  of  ten  per  cent  per 
annum  from  maturity  until  paid.  C.  II.  Sloman." 

*^*  At  the  time  of  the  making  of  said  note  and  its  delivery 
to  the  payee  the  names  of  J.  O.  Salisbury  and  S.  A.  Sloman 
appeared  upon  the  back  thereof.  Subsequently,  but  before 
the  maturity  of  the  note,  it  was  indorsed  and  transferred  by 
the  Barik  of  Omnha  to  the  defendant  in  error,  the  First 
National  Bank  of  Cambridge  City.  No  notice  of  nonpay- 
ment was  given  to  J.  G.  Salisbury  and  S.  A.  Sloman  at  matu- 
rity. The  note  was  sent  by  the  plaintiff  below  to  the  Bank 
of  Omaha  for  collection  prior  to  its  maturity,  where  it  remained 
until  after  the  same  fell  due.  The  Bank  of  Omaha  made  no 
defense.  Cora  H.  Sloman  set  up  two  defenses:  1.  Payment; 
and  2.  Coverture.  The  former  she  withdrew  upon  the  trial; 
Salisbury  and  S.  A.  Sloman  each  filed  a  separate  answer, 
which  "denies  that  he  executed  and  delivered  the  promissory 
note  described  in  the  petition,  but  avers  and  charges  the  fact 
to  be  that  the  defendant,  at  the  time  of  the  delivery  of  said 
note  to  the  Bank  of  Omaha,  was  simply  accommodation 
indorser  thereon,  the  name  of  this  defendant  being  written 
across  the  back  of  said  note.  Nor  did  said  defendant  receive 
any  part  of  the  consideration  for  which  said  note  was  given." 
Each  ansvver  further  alleged  that  the  note  was  not  protested 
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for  nonpayment,  nor  was  notice  of  nonpayment  given  to  the 
defendants  at  the  time  of  the  maturity  thereof. 

Plaintiff  replied  by  a  general  denial. 

Upon  the  trial  the  jury,  under  the  instructions  of  the  courts 
returned  a  verdict  in  favor  of  the  plaintiff,  and  against  ail 
the  defendants  for  the  full  amount  of  the  note  and  interest. 
Separate  motions  for  a  new  trial  were  filed  by  plaintiffs  in 
error  and  Cora  A.  Sloman,  which  were  overruled,  and  judg- 
ment entered  on  the  verdict. 

The  question  to  be  considered  by  this  court  is  this:  Were 
plaintiiTs  in  error  liable  as  makers  of  said  note,  or  were  they 
chargeable  as  accommodation  indorsers  merely?  If  the  obli* 
gation  they  assumed  by  indorsing  their  names  *^*  upon  the 
back  of  tlie  note,  before  its  delivery  to  the  payee,  was  that  of 
maker  the  judgment  under  review  was  right;  otherwise  not, 
inuBmuch  as  no  notice  of  nonpayment  at  maturity  was  given 
to  plaintiffs  in  error.  The  kind  of  liability  that  the  law  pre- 
sumes is  assumed  by  one  who  signs  his  name  in  blank  upon 
the  back  of  a  negotiable  promissory  note  at  the  time  of  ita 
execution,  and  before  its  delivery  to  the  payee,  has  never  been 
passed  upon  or  decided  by  this  court,  and  there  is  a  great 
diversity  ot  holding  upon  the  question  by  text-writers  and 
courts  in  this  country. 

Several  courts  of  high  standing  sustain  the  doctrine  for 
which  plaintiffs  in  error  contend,  namely,  that  where  a 
stranger  writes  his  name  across  the  back  of  a  note  before  its 
delivery  to  the  payee,  he  is  liable  thereon  as  an  indorser: 
^foore  V.  Cross,  19  N.  Y.  227;  75  Am.  Dec.  326;  Phelps  ▼. 
Vischer,  50  N.  Y.  69;  10  Am.  Rep.  433;  Slack  ▼.  Kirk,  67  Pa. 
St.  380;  5  Am.  Rep.  438;  Clouston  v.  Barbiere,  4  Sneed,  336; 
Jennings  v.  Thomas,  13  Smedes  &  M.  617;  Jones  v.  Qoodvfin^ 
39  Cal.  493;  2  Am.  Rep.  473. 

There  is  another  line  of  decisions  which  hold  that  a  person 
so  indorsing  a  note  is  chargeable,  prima  facie,  as  a  grantor: 
Webster  v.  Cobb,  17  111.  459;  B'Hchford  ▼.  MiUiken,  36  Dl. 
434;  Lowell  v  Cage,  38  Me.  36;  Sturtevant  v.  Randall,  58  Me. 
154;  Cook  v.  Southwick,  9  Tex.  615;  60  Am.  Deo.  181;  KilUan 
V.  AshUy,  24  Ark.  511;  91  Am.  Dec.  519. 

The  deciiled  weight  of  authority  supports  the  rule  adopted 
by  the  trial  court  in  this  case,  and  that  is  that  plaintifls  in 
error  are  liable  as  joint  makers:  Story  on  Promissory  Notes, 
sees.  468,  469;  Good  ▼.  Martin^  95  U.  8.  90;  First  Nat.  Bank 
V.  Lock-Stitch  Fence  Co.,  24  Fed.  Rep.  221;  Bendey  v.  Townsemi^ 
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109  U.  S.  665;  Chaddoek  f .  Vanne$$,  86  N.  J.  L.  517;  10  Am. 
Eep.  256;  Quin  y.  SUms,  26  Ga.  223;  71  Am.  Deo.  204; 
:Sylve$Ur  V.  Downer,  20  Vt.  355;  49  Am.  Deo.  786;  National 
Bank  v.  Dorut  Marble  Co.,  61  Vt  106;  Robinson  v.  BartleU^ 
Jl  Minn.  410;  Peckham  y.  Oilman^  7  Minn.  446;  Schmidt  ▼• 
SchmaeUer,  45  Mo.  502;  »^^  Cahn  v.  Dutton,  60  Mo.  297; 
Melton  y.  Brawny  25  Fla.  461 ;  Wetherwax  v.  Paine,  2  Mich. 
<555;  Sibley  y.  Muskegon  Nat.  Bank,  41  Mich.  196;  A/bj/naAan 
y.  Hanaford,  42  Mich.  329;  J?'«n(  v.  Pay,  9  Vt.  845;  Sandford  v. 
Norton,  14  Vt  228;  /Sftfi;«n<  y.  Par«on«,  80  Me.  351;  Schroed$r 
y.  Turner,  68  Md.  506;  JBri^^e  v.  CarpenUr,  9  Ohio,  139;  34 
Am.  Dec.  432;  Derry  Bank  y.  Baldwin,  41  N.  H.  434;  Perkin9 
y.  liaretow,  6  R.  I.  605;  Safer  y.  Robineov,  63  N.  C.  191;  Hoff- 
iman  y.  ifoor«,  82  N.  C.  313;  Brown  y.  Butler,  99  Mass.  179; 
Way  y.  £u(toru?or(&y  108  Mass.  509.  Many  other  authorities 
Co  the  same  effect  could  be  cited. 

In  Bright  y.  Carpenter,  9  Ohio,  189,  84  Am.  Deo.  432,  Lane, 
C  J.|  obseryes :  *'  If  a  person,  not  a  party,  giye  his  name  to  a 
note  already  existing,  bis  engagement  is  collateral  only,  and 
he  is  to  be  held  as  guarantor;  but  if  such  a  person  sign  his 
Riame  to  such  a  paper  at  the  time  of  its  execution,  without 
prescribing  the  limits  of  his  responsibility,  he  authorizes  the 
holder  to  treat  him  as  a  maker,  and  is  as  much  bound  as  if 
his  name  was  written  under  that  of  the  principal." 

Judge  Story,  in  discussing  the  question  in  his  yaluable 
^ork  on  Promissory  Notes,  at  section  469,  says:  *'  The  prin- 
ciple upon  which  all  these  cases  turn  is  the  same;  and  that 
is,  to  expound  the  particular  transaction,  without  reference 
to  the  form  which  it  has  assumed,  in  such  a  manner  as  will 
best  carry  into  effect  the  substantial  intention  of  the  parties, 
-ui  re$  magis  valeat  quam  pereat,  rather  than  by  a  close  or  tech« 
tncal  interpretation,  adhering  to  the  letter,  to  defeat  the  yery 
objects  and  purposes  for  which  alone  the  transaction  must 
haye  taken  place,  and  thus  to  make  it  operate  at  once  as  a 
delusion  and  a  fraud  upon  the  ignorant  or  the  unwary.  Nor 
is  there  any  thing  noyel  in  this  mode  of  interpretation  applied 
to  this  class  of  cases.  It  stands  upon  the  principle  that  two 
itt  struments  of  the  same  igeneral  nature,  both  executed  at  the 
9  ime  time  and  relating  to  the  same  subject  matter,  are  to  be 
4nstrued  together,  as  forming  but  one  ***  agreement  Ai 
[  *  who  signs  on  the  face,  and  he  who  indorses  his  name  on 
'  ie  back,  both  promise  to  do  the  yery  same  thing,  to  wit,  to 
4  ay  the  money  at  the  specified  timei  they  may,  withMt  doing 
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Tiolftnee  to  the  contract,  be  deemed  as  joint  makers;  and  as* 
in  point  of  form,  each  promises  for  himself,  the  undertaking 
may  be  treated  as  several  as  well  as  joint  In  respect  to  the 
consideration,  it  has  been  thought  sufficient  that  the  indorse- 
ment purports  to  be  ^for  value  received,'  or  that  the  con* 
sideration,  if  not  expressed,  is  established  in  proof  by  the 
eontemporaneous  facts  when  the  note  was  made." 

There  is  no  room  for  doubt  that  where  a  person  not  a  pajree- 
places  his  name  upon  the  back  of  a  note  in  blank,  before 
it  has  passed  into  the  hands  of  the  payee,  he  may  be  pro* 
ceeded  against  as  maker,  indorser,  or  guarantor,  according  U> 
the  circumstances  of  the  case  and  the  intention  of  the  parties 
at  the  time  of  the  transaction;  but  as  between  the  original 
parties,  at  least,  parol  evidence  is  admissible  to  show  the  real 
cliaracter  of  the  obligation  assumed  by  him;  that  is,  whether 
his  undertaking  was  that  of  a  joint  maker,  guarantor,  or 
indorser.  We  are  constrained  to  adopt  the  rule  sustained  by 
the  current  of  authorities,  and  the  one  which  is  in  harmony 
with  the  decisions  of  the  supreme  court  of  the  United  States^ 
namely,  that  when  a  third  person  indorses  his  name  upon  a 
note  in  blank  at  the  time  it  is  executed,  and  before  delivery, 
the  law  presumes,  in  the  absence  of  evidence  sliowing  the 
nature  of  his  undertaking,  that  he  intended  to  assume  the 
liability  of  an  original  promisor.  Applying  this  rule  to 
the  case  at  bar,  it  will  be  presumed  that  the  plaintiffs  in 
error,  by  placing  their  names  upon  the  back  of  the  paper  in 
suit,  intended  to  incur  the  liability  of  a  maker. 

>yt  do  not  think  that  the  trial  court  erred  in  not  permitting 
plaintiffs  in  error  to  show  the  intent  with  which  they  backed 
the  note  in  controversy.  The  answer  was  not  sufficient  to 
admit  of  such  proof.  Besides,  plaintiff  below  ®^*  purchased 
the  paper  in  good  faith,  for  value,  before  maturity;  and  as 
against  such  indorsee,  parol  evidence,  was  inadmissible  to 
show  that  the  character  or  limit  of  the  liability  of  plaintiffs 
in  error  was  other  or  different  from  that  which  the  law  pre-- 
snmes  it  to  be. 

Cora  H.  Sloman  filed  a  separate  petition  in  error  in  the 
case  in  this  court,  but  having  failed  to  favor  us  either  with  a 
briefer  oral  argument  upon  her  assignments  of  error,  and  ne 
error  appearing  upon  the  record  prejudicial  to  her  rights,  her 
petition  in  error  is  overruled.  The  judgment  of  the  district 
court  is  affirmed. 
y  The  other  judges  cbncarred. 
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who  indorses  a  note  in  blank,  by  either  writing  hia  name  above  or  below 
that  of  the  payee,  ia  liable  prirna  fade  mm  a  maker:  National  Bank  t.  DorM* 
Marble  Co^^  61  Vt.  106;  bat  this  rale  doea  not  apply  to  the  indorsement  of  ft 
note  made  payable  to  the  order  of  the  drawer:  FirU  NaL  Bank  t.  Payws^ 
111  Mo.  291;  33  Am.  St.  Rep.  520.  One  who  indorses  in  blank  a  promts* 
sory  note  of  which  he  is  not  the  payee,  authorizes  the  payee  to  write  oTer 
such  indorsement  a  goaranty  of  the  payment  of  the  note:  Moore  t.  McKen-^ 
nfjf,  83  Me.  80;  23  Am.  St  Rep.  753,  and  note.  A  blank  indorsement  from 
indorser  to  indorsee  creates  the  same  liability  as  if  it  was  in  full:  ^eaa  ▼• 
Brigffgf  }  Iowa,  488;  63  Am.  Dec.  464,  and  note.  See,  also,  the  notes  to  Per- 
fowT.  CttOm,  29  Am.  Dm.  297-299*  and  Diitrieh  r,  MiUheiL  99  Am.  Dee.  lOt. 
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Hatterslby  v.  Bissbtt. 

[61  NlW  JEBaST  Bquxtt,  507.1 

AvTAHonnifTS— PanuMPTiON^EyiDBKCB.— AdTaaoeoienti  indieate  aome- 
thing  given  in  anticipation  of  what  a  beneficiarj  maj  snooeod  to  bj 
inheritance,  anoceMion,  or  gift,  at  the  death  of  the  donor,  and  aro  pre- 
■nmptirely  a  satiifaotion  pro  ianto  or  in  the  whole  of  nlterior  benelita. 
Thie  presumption  is  liable  to  ba  fortified  or  rebutted  bj  eztraneooa  e^i. 
denoe. 

Ad¥ancimbnts~Prksumption8.^Contbtancb8  of  Land  by  Parbht  to 
Child  for  a  consideration  named  therein  of  natural  lo%*e  and  affeetion, 
or  for  a  nominal  valuable  oonsideration,  are  presumptively  an  advance- 
ment.    This  presumption  may  be  overcome  by  extrinsic  evidence. 

Adtahobmbnts — Frbsumftioh— Proof  to  Rbbut.— The  presumption  that 
a  conveyance  of  land  made  by  a  parent  to  his  daughter  for  a  nominal 
oonsideration  and  natural  love  and  affection  ia  made  by  way  of  advanoo- 
ment  ia  overcome  by  proof  that  anch  conveyance  waa  made  aa  oompea- 
cation  to  the  daughter,  for  aervicea  rendered  in  taking  earn  of  and 
nursing  the  grantor  during  a  number  of  yeara. 

Blbctfion  18  Air  Obligatioh  Imposbd  upon  a  party  to  ohooae  between  two 
inconsistent  rights  or  clairoa  in  caaea  where  there  ia  a  clear  intention  ef 
the  person  from  whom  he  derives  one  that  he  shall  not  enjoy  both. 

WiLL8~SuB9EQU£5T  CoNVBTANOB  AS  Rbvooation  oF—EtBCTioiT.^A  con- 
veyance by  a  testator  to  his  daughter,  after  the  execution  of  his  will,  of 
lands  devised  to  his  son  operates  aa  a  revocation  of  the  deviaa  to  the 
aon,  and  the  daughter  ia  not  compelled  to  elect  between  the  conveyaooa 
to  her  by  deed  and  the  benefita  derived  by  her  under  the  wilL  8ho 
takes  under  both. 

JioAn  H.  Baekes^  for  the  appellants. 

Woodbridg$  Strong  and  Alan  H.  Strong,  for  the  respondents. 

*^  Depur,  J.  Charles  Hattersley,  the  testator,  died  May 
5,  1890,  leaving  a  will  made  and  executed  April  16, 1884.  At 
Che  time  of  making  the  will  the  deceased  was  seised  in  Cse  of 
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several  parcels  of  land  in  East  New  Brunswick,  designated 
on  the  map  as  plots  Nos.  2,  8,  4,  and  6,  and  also  three  lots  in 
the  city  of  Trenton,  viz.,  No.  129  South  Broad  street  and  Nos. 
201  and  203  Perry  street. 

By  bis  will  the  testator  devised  his  property  to  his  four  chil- 
dren, as  follows:  To  Elizabeth  H.  Cherry,  No.  129  Broad  street, 
Trenton,  in  fee,  and  the  westerly  part  of  block  No.  6,  in  East 
Brunswick,  for  life;  to  Jane  A.  Hattersley  (now  Mrs.  Bissett), 
the  easterly  half  of  the  said  block  No.  5  and  the  remainder 
lo  the  other  part  after  the  death  of  Mrs.  Cherry,  in  *^  fee; 
to  Thomas  S.  Hattersley,  No.  203  Perry  street,  Trenton,  and 
plots  Nos.  2,  8,  and  4,  in  East  Brunswick;  and  to  Charles  M. 
Hattersley,  No.  201  Perry  street  By  the  residuary  clause  in 
his  will,  the  testator  devised  and  bequeathed  tiie  residue  of 
hiB  estate  to  his  two  daughters,  Mrs.  Cherry  and  Mrs.  Bissett, 
their  heirs  and  assigns,  to  be  equally  divided  between 
them. 

Mrs.  Cherry  died  May  4,  1884,  in  the  lifetime  of  the  testa- 
tor, without  issue,  and,  therefore,  in  the  devolution  of  title 
under  the  will,  No.  129  Broad  street,  which  had  been  devised 
to  her  in  fee,  fell  into  the  residue.  But,  inasmuch  as,  by  the 
residuary  clause  in  the  will,  the  equal  one-half  part  of  the 
residuary  estate  was  given  to  Mrs.  Cherry,  by  her  death  in 
the  testator's  lifetime,  he  died  intestate  with  respect  to  the 
equal  undivided  one-half  part  of  the  Broad  street  property, 
which  descended  to  his  three  surviving  children  as  his  heirs 
At  law. 

By  a  deed  of  conveyance  duly  executed,  and  acknowledged 
and  delivered  by  the  testator,  bearing  date  October  17,  1888^ 
he  conveyed  to  Mrs.  Bissett,  in  fee,  all  the  East  Brunswick 
property.  This  conveyance  comprised,  in  addftion  to  block 
Na  6,  which  Mrs.  Bissett  took  by  the  will,  blocks  Nos.  2,  8, 
and  4,  which,  by  the  will,  were  devised  to  Thomas. 

Mrs.  Bissett  claims  all  the  East  Brunswick  property  under 
the  deed  of  conveyance,  and  one  undivided  half  part  of  the 
ftroad  street  property  under  the  residuary  clause  of  the  will, 
and  also  the  undivided  one-third  part  of  the  other  half  of  the 
Bfoad  street  property,  as  one  of  the  heirs  at  law  of  the 
testatcMT. 

In  this  situation  of  the  title  of  the  parties  respectively, 
Thomas  8.  Hattersley  filed  in  the  court  of  chancery  two  bills 
of  complaint,  to  each  of  whiofa  Mrs.  Bissett  was  made  a 
part/. 
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The  first  of  these  bills  was  filed  for  the  partition  of  No.  129 
Broad  street,  in  the  city  of  Trenton,  which,  by  the  testator's 
9  ill,  WAS  devised  to  Mrs.  Cherry  in  fee. 

The  bill,  as  amended,  charges  that  the  lands  conveyed  to 
Mrs.  Riasett  by  the  deed  made  to  her  by  the  testator  of  the 
date  of  the  17th  of  October,  1888,  were  an  advancement,  and 
were  of  greater  value  than  the  yulue  of  an  equal  undivided 
one-half  part  of  the  premises  whereof  the  said  testator  died 
intestate,  and  *^*  that,  by  reason  thereof,  the  said  Jane  A. 
Bissett  is  not,  as  one  of  the  heirs  at  law,  entitled  to  any  share 
in  that  part  of  the  premises  which  descended  to  his  heirs  at 
law.  The  deed,  on  its  face,  purports  to  have  been  made  for 
the  consideration  of  one  dollar  and  natural  love  and  affection. 

The  first  section  of  the  act  regulating  the  descent  of  lands 
contains  the  proviso  ^'that  if  any  such  ancestor  shall,  in  his 
lifetime,  have  given  or  advanced  any  part  of  his  or  her  lands, 
tenements,  or  hereditaments  to  any  of  his  or  her  issue,  such 
issue  shall  not  be  entitled  to  any  part  or  share  of  such  ances- 
ior^s  real  estate,  descending  under  or  by  virtue  of  this  act, 
unless  the  real  estate  so  given  or  advanced  shall  not  be  equal 
in  value  to  the  respective  shares  of  the  other  issue  in  the  same 
degree  of  aflSnity,  as  the  case  may  be,  and  then  no  more  than 
will  be  sufficient  to  make  such  share  equal  in  value  to  the 
vespecti  ve  shares  of  the  other  issue,  in  the  same  degree  of  am- 
^anguinity  to  the  said  deceased  ancestor'':  Rev.  Stats.  297. 

The  words  in  this  proviso  are  ''given  or  advanced.*'  In  the 
statute  of  distributions  the  word  *'  advanced"  alone  is  used: 
Rev.  Stats.,  sec.  146,  p.  784;  22  and  28  Car.  II.,  o.  10,  sec.  5.  In 
the  law  of  legacies  a  legacy  is  said  to  be  adeemed  by  an  ^  ad- 
▼ancemen  t."  In  cases  of  these  aspects  '*ad  vancement"  is  a  term 
employed  to  indicate  something  given  in  anticipation  of  what 
the  beneficiary  may  succeed  to  by  inheritance,  succession,  or 
gift  at  the  death  of  the  donor,  and  is  presumptively  a  satisfac- 
tion pro  tanU)  or  in  the  whole  of  such  ulterior  benefits.  This 
presumption  is  liable  to  be  fortified  or  rebutted  by  extraneona 
evidence:  2  Taylor  on  Evidence,  sec.  1227;  2  Roper  on  Lega- 
cies, 401,  404;  2  Williams  on  Executors  and  Administrators, 
1501,  1504;  2  Lead.  Gas.  Eq.,  6th  ed.,  398,  401,  402;  Fowlw 
▼.  Pasro,  L.  R.  10  Ch.  848;  Brett  Lead.  Gas.  248,  and  notes, 
250-252;  Lord  Chir.heHier  v.  Coventry,  L.  R.  2  Eng.  ft  I.  App. 
71;  Tus8aud  v.  Tussaud,  9  Ch.  Div.  363,  378;  Sims  v.  Simg^  10 
N.  J.  Eq.  15«,  163;  Peer  v.  Peer,  11  N.  J.  Eq.  432;  Speer  v. 
Speer,  14  N.  J.  Eq.  240,  249;  Van  Houten  v.  Poet,  33  N.  /• 
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Sq.  844,  346,  347.  Whether  a  gift  bj  a  teaUtor  or  intesUto 
In  his  Jifetiuie  to  a  legatee  or  distributee  is  an  advancement^ 
being  a  question  of  intention,  must  be  open  to  discussion  and 
<:oit8ideration  upon  extrinsic  evidence. 

^^'  A  conveyance  of  lands  bj  a  parent  to  one  of  hie  cbil- 
<lren  for  a  consideration  named  therein  of  natural  love  and 
Aficctioii,  or  for  a  nominal  consideration,  is  an  advancement 
^ritiiin  the  meaning  of  the  proviso  in  the  first  section  of  the 
met  reguhiting  the  descent  of  lands,  unless  a  contrary  inten- 
tion be  made   to  appear:    Den  v.  McPeake^  2  N.  J.  L.  211, 
291*;  Gordon  v.  Barkelew,  6  N.  J.  Eq.  94.     And  although  the 
deed  purports  to  be  made  for  a  valuable  consideration,  the 
acknowledguient  of   the   receipt  of  such  a  consideration  is 
only  prima  facie  evidence,  and  may  he  rebutted  by  extrinsic 
evidence:  Speer  v.  Speer^  14  N.  J.  Eq.  240.     The  question, 
as  was  said  by  Chancellor  Green  in  Speer  ▼.  Speer^  14  N«  J. 
Sq.  240,  is  one  of  intent,  and  the  presumption  that  the  con- 
veyance was  by  way  of  a  gift  or  advancement  may  be  over* 
4X)ine  by  proof. 

The  evidence  in  this  case  shows  that  Mrs.  Bissett  was  bom 
in  IMS);  her  mother  died  in  1865;  and  the  deceased  remained 
a  widower  until  his  death,  in  1890,  within  one  month  of  at- 
taining the  age  of  eighty-four  years.  It  also  appears  that 
after  Mrs.  Bissett  returned  from  school  she  became  house- 
keeper for  her  father,  with  her  sister  doing  the  housework 
and  nursing  her  father.  Mrs.  Cherry  died  in  May,  1884, 
shortly  after  the  will  was  made.  From  that  time  Mrs.  Bissett 
was  the  sole  housekeeper.  The  deed  was  made  in  1888.  The 
evidence  is  that  during  the  last  six  years  of  the  testator's 
life,  which  would  extend  back  very  nearly  to  the  date  of  the 
win,  he  told  her  that  be  would  remunerate  her  well  for  all 
«he  had  done  and  was  doing  for  him.  The  conveyance  con- 
tained a  reservation  of  a  life  estate  in  the  testator.  The 
Jots  2,  3,  and  4,  which  Mrs.  Bissett  took  under  the  deed 
exclusively,  were,  with  other  lands  of  the  testator,  subject  U> 
a  mortgage  for  six  thousand  dollars,  and  the  conveyance  was 
made  expressly  subject  to  the  encumbrance  of  the  mortgage. 
The  value  of  these  lots  above  the  mortgage  debt  which  was 
charged  upon  them  does  not  appear. 

It  fully  sinpears  by  the  evidence  that  the  testator  intended 
to  make  Mrs.  Bissett  compensation  for  her  services;  that 
originally  he  proposed  to  do  this  by  a  codicil  to  his  will,  and 
that  he  afterwards  resolved  to  make  the  deed  in  place  of  an 
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alteration  of  his  will,  and  that  he  intended  that  Bhe  shoald 
have  the  property  conveyed  ^^^  to  her,  in  addition  to  what 
he  bad  given  her  by  the  will,  in  consideration  of  the  services 
fihe  had  rendered.  The  testimony  on  this  subject  is  referred 
to  by  the  vice-chancellor  in  his  opinion.  It  would  be  super* 
fluous  to  repeat  it  here.  It  is  sufficient  to  say  that  the  proof 
is  plenary  and  conclusive  that  the  testator  did  not  intend  by 
this  conveyance  to  make  a  gift  or  advancement  to  Mrs. 
Bissett,  and  that  his  intention  in  making  the  conveyance 
was  to  make  compensation  to  her  for  her  services  over  and 
above  the  gifts  to  her  by  the  will.  The  decision  of  the  vice- 
chancellor  that  the  conveyance  was  not  a  gift  or  advauoe- 
ment  was  correct 

The  object  of  the  second  bill  filed  by  the  complainant 
was  to  compel  Mrs.  Bissett  to  make  an  election.  By  the  will 
plots  Nos.  2,  3,  and  4  in  East  Brunswick  were  devised  to  the 
complainant  These  lots  were  included  in  the  deed  of  con- 
veyance made  by  the  testator  to  Mrs.  Bissett. 

The  prayer  of  the  bill  is  that  the  said  Mrs.  Bissett  elect 
under  which  instrument,  to  wit,  the  said  last  will  and  testa- 
ment, or  the  said  deed  of  conveyance,  to  hold  the  said  estate 
and  the  property  therein  bequeathed,  devised,  and  conveyed 
respectively;  and  in  case  she  elects  to  hold  under  the  said 
last  will  the  property  therein  devised  and  bequeathed  to  her, 
that  she  surrender  up  to  be  canceled  the  said  deed;  and  in 
case  she  elects  to  hold  under  the  said  deed  the  said  property 
therein  granted  and  conveyed  to  her,  that  she  surrender  to 
the  complainant  all  of  the  property  so  devised  and  be- 
questhed  to  her  by  the  said  last  will,  or  make  compensation 
to  the  complainant  out  of  the  estate  devised  and  bequeathed 
to  her  by  the  said  last  will,  in  addition  to  the  property  set 
forth  in  the  said  deed,  to  an  amount  equal  in  value  to  the 
•aid  estate  devised  to  him. 

Election  is  defined  by  Mr.  Justice  Story  as  '*  the  obligation 
imposed  upon  a  party  to  choose  between  two  inconsistent 
rights  or  claims,  in  cases  where  there  is  a  clear  intention  of 
the  person  from  whom  he  derives  one  that  he  should  not  en- 
joy both'':  2  Story's  Equity  Jurisprudence,  sec.  1075.  The 
principle  on  which  this  doctrine  rests  is  that,  for  the  donee 
to  accept  the  benefit  conferred,  while  he  declines  the  burden 
imposed,  is  to  defraud  the  designs  of  the  *^*  donor:  S 
Story's  Equity  Jurisprudence,  sec.  1077.  The  illustration  of 
this  doctrinoi  which  is  pe^tin^^t  to  the  subject  under  die^ 


^^ 
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cussion  in  this  case,  is  where  A  by  his  will  gives  to  B  prop- 
erty which  belongs  to  C,  and  by  the  same  instrument  gives 
to  C  other  property  which  belongs  to  the  testator,  in  such  a 
caae  a  court  of  equity  will  put  C  to  an  election  to  take  under 
the  will  and  give  effect  to  all  its  provisions,  or,  if  he  choose 
to  stand  upon  his  property  rights  against  the  testator's  dis- 
poeition,  equity  will  compel  him  to  make  compensation  to 
the  other  beneficiary  to  the  extent  of  indemnifying  the  latter 
for  the  loss  he  sustains  by  such  election,  not  exceeding,  how- 
ever, the  benefits  the  former  receives  under  such  testamen- 
tary disposition:  1  Jarman  on  Wills,  4th  ed.,  443,  445;  1 
Pomeroy's  Equity  Jurisprudence,  sees.  462,  464,  468,  and 
notes. 

The  plots  Nos.  2,  8,  and  4,  in  East  Brunswick,  devised  to  the 
complainant,  being  included  in  the  deed  of  conveyance  to 
Mrs.  Bissett,  if  the  deed  to  her  had  been  made  before  the 
testator's  will  was  executed,  the  case  would  clearly  have  been 
a  <Ukse  for  an  election. 

But  the  deed  of  conveyance  to  Mrs.  Bissett  was  made  after 
the  execution  of  the  testator's  will. 

By  the  common  law  an  absolute  conveyance  of  lands  which 
were  specifically  devised,  made  after  the  execution  of  the  will, 
operated  as  a  revocation  of  the  devise,  for  in  such  case  the 
devisor  does  not  die  seised,  and  his  alienation  after  making 
the  devise  is  conclusive  evidence  of  a  change  of  intention  with 
regard  to  such  testamentary  disposition:  6  Cruise's  Digest, 
sec.  59,  p.  93.  8o  inflexible  was  this  rule  of  the  common 
law,  that  if  the  testator  subsequently  aliened  lands  devised 
and  afterwards  acquired  a  new  freehold  estate  in  the  same 
lands,  such  newly  acquired  estate  would  not  pass  by  the 
!  devise:  1  Jarman  on  Wills,  147;  4  Kent's  Commentaries, 

4  529,  530.     In  the  latter  respect  the  law  has  been  changed  in 

[  England  by  the  statute  1  Vict.,  o.  26,  sees.  23, 24,  and  in  this 

etate  by  section  8  of  the  wills  act  of  March  12,  1851,  the 
^fect  of  which  is  to  make  a  general  or  specific  devise  of  lands 
operative  to  include  lands  acquired  subsequent  to  the  making 
of  the  will:  Rev.  Stats.  1248.  Except  as  modified  by  statute, 
the  common-law  rule  is  in  force  and  rests  upon  the  principle 
^**  that  the  subsequent  alienation  of  the  property  devised 
evinces  a  change  of  mind  on  the  part  of  the  testator,  and  is 
therefore  a  revocation  of  the  devise;  or,  to  speak  with  more 
aocuracy,  the  testator  having  aliened  the  lands  in  his  lifetime, 
has  not  at  bis  death  any  estate  therein  to  pass  to  the  devisee 
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bj  his  will.  To  adopt  the  language  of  Lord  Hardwicke,  the 
conveyance  after  the  making  of  the  will  ^'is  a  revocation, 
becAUBe  the  estate  is  gone  and  the  will  has  lost  the  subject  of 
its  operation":  Sparrow  v.  HardcfutU,  7  Terra  Rep.  416,  note. 

In  Thompson  y.  Thompson^  2  Strob.  48,  the  testator,  by  his 
will,  devised  the  premises  in  question  to  the  plnintiff.  Sub- 
sequently he  conveyed  the  same  premises  to  the  defendant 
by  deed.  The  testator's  will  contained  other  legacies  and 
devises  to  the  defendant,  which  he  had  accepted.  The  con- 
tention was  that  the  defendant  was  under  an  obligation  to 
l^lect  between  the  benefits  given  by  the  will  and  his  title 
under  the  deed.  The  court  held  otherwise.  The  learned 
judge,  in  delivering  the  opinion  of  the  court,  said:  ''When 
the  testator  gives  his  own  estate  to  one  person,  and  ihe  estate 
of  that  person  to  another,  the  intention  is  manifest  that  the 
second  devisee  shall  have  the  estate  of  the  first,  and  that 
intention  creates  a  condition  that  the  first  devisee  shall  not 
take  the  estate  given  to  him,  unless  he  relinquish  his  own 
estate  to  the  person  to  whom  the  testator  has  devised  it.  If, 
in  this  case,  the  testator  had  first  conveyed  the  plantation  to 
the  defendant,  and  afterwards  devised  it  to  the  plaintiff,  the 
defendant  could  not  take  by  the  conveyance  without  defeat- 
ing the  devise  to  the  plaintiff.  To  take  his  own  estate  by 
the  deed,  and,  in  addition,  claim  what  was  given  by  the  will, 
would  be  against  the  intention  of  the  testator,  and  tlie  defend- 
ant would  be  put  to  an  election  either  to  take  under  the  deed 
and  relinquish  his  claim  under  the  will,  or  to  take  under  the 
will  and  relinquish  to  the  devisee  the  plantation  claimed  by 
the  deed.  But  the  conveyance  to  the  defendant  was  made 
after  the  date  of  the  last  codicil,  and  long  after  the  date  of 
the  will.  The  testator  thereby  gave  him  the  plantation,  in 
addition  to  what  was  given  by  the  will.  By  the  conveyance 
to  the  defendant  the  devise  to  the  plaintiff  was  revoked,  f?ith 
the  same  effect  as  if  the  plantation  had  been  devised  ^^  to 
the  defendant  by  a  codicil.  It  was  the  intention  of  the 
testator  that  the  defendant  should  take  both  under  the  deed 
and  under  the  will ;  and  there  is  no  subject  for  election." 

During  the  lifetime  of  the  testator  his  property  and  the 
disposition  he  should  make  of  it  were  subjects  entirely  within 
his  own  control  and  at  his  discretion.  By  his  will  he  intended 
that  Mrs.  Bissett  should  at  his  death  have  the  property 
therein  devised  and  bequeathed  to  her.  By  the  deed  of  con- 
veyance subsequently  made  to  her  for  other  property  nqt 
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given  to  her  by  the  will,  he  intended  that  she  should  have 
the  property  conveyed  to  her  in  addition  to  the  devises  and 
beqviests  to  her  contained  in  the  will.  The  testator  intended 
that  she  should  enjoy  the  benefits  conferred  on  her  by  both 
inBtruments.  To  compel  her  to  renounce  the  benefits  derived 
under  either  would  defeat  the  plainly  expressed  iotentiooa  of 
the  testator. 

The  decree  in  both  cases  should  be  affirmed. 


Advanckmemts — ^What  are. — An  advancement  it  a  gift  by  aa  aneeetor 
of  property  which,  but  for  the  gift»  wonld  past  to  an  heir  or  dUtribntee  cm 
ilie  ADceetor*8  death,  or  it  is  something  parcheeed  with  hit  fanda  in  the 
BAme  or  for  the  benefit  of  the  heir:  Ca%a»$a  v.  Cata$M,  92  Tenn.  67S;  36 
Am.  St.  Rep.  112.  See  the  note*  to  the  following  caaea  where  the  anbject 
ja  dtacnaeed  aud  the  casea  defining  advaneeinenta  are  collfcted:  AtkinMm, 
reiUumer,  27  Am.  St.  Rep.  748;  Brook  v.  Latimer,  21  Am.  St.  Rep.  296^  and 
JJUUr's  Appeiil,  80  Am.  Dec  659. 

ADTANCSMBNTS— PREflUMPTIOMfl— GOHTBTANCB  OF    LaKD    BT    PaBBBT. — 

A  deed  from  a  parent  to  a  ehild  for  lore  and  affection  it  presumed  to  be  am 
advancement:  iJoich  t.  Slrttiyhl,  3  Conn.  31;  8  Am.  Dec.  152,  and  note; 
Seott  T.  JJttrria,  127  Ind.  520.  A  purchaae  of  land  by  a  father  in  the  name 
of  bit  aon  is  presumed  to  be  an  advancement:  IV/iUe  ▼.  IVhiUt  52  Ark.  188; 
IJiuham  ▼.  Vunoadol,  125  Ind.  74;  Smith  ▼.  Strahan,  16  Tex.  «3I4;  87  Am. 
I>«e.-  622,  and  note;  Bogy  ▼•  Boberin,  48  Ark.  17;  3  km.  St.  Rep.  21 1«  and 
note.     See  the  extended  note  to  Milier*$  Appeal,  80  Am.  Dec.  561. 

WILL.S — Rktocatioh  bt  SuBflBQDBBT  CoNTBTANCB.— A  conveyance  by  a 
teatator  of  all  lands  owned  by  him  at  the  time  of  making  his  will  operates  aa 
«  revocation  of  the  will:  Bowen  ▼.  Johneofi,  6  Ind.  110;  61  Am.  Dec.  110, 
and  note;  to  the  same  effect  see  Cooper  $  Ettate,  4  Pa.  St.  88;  45  Am.  Dee. 
^3,  and  no^e.  See  a  full  disensnion  of  Uiis  in  the  extended  note  to  Otaham 
^.  Bfrrft^  28  Am.  St.  Bep.  356,  and  the  note  to  Qrame  ▼.  Shtldom.  15  Ain. 
659. 
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Works, 

(61  Nxw  Jbbsxt  Equztt,  606.] 

IfOBTaAUBS  FOR  FuTURB  Adtahcbs— PRioBrrT  OP  Ltbhs.  ^Mortgagee  for 
fntnre  advances  operate  from  the  time  of  recording,  although  the  ad- 
vances are  not  made  nntil  a  anbaeqnent  date,  and  they  have  priority  for 
all  advances  made  before  aictnal  notice  of  snl»sequent  encuml>rancea. 

Mxcbanigb*  Likns — Mobtoagb  Lirns_Prio;  ITT. —When,  between  the 
time  of  the  execution  and  recoiding  of  a  mortgage  an<l  the  isane  of 
mortgage  bonda  thereon,  a  mechanic'a  lien  attaches  to  the  mortgaged 
premises,  the  holders  of  such  mortgage  bonds,  without  actual  notice  of 
the  mechanic's  lien,  have  a  lien  on  the  mortgaged  premises  relating 
back  to  the  time  when  the  mortgage  wbb  recorded^  prior  and  aaperior 
to  that  of  bhe  ineohanic'a  lien. 


e 
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E.  A,  and  W,  7.  Day,  and  /•  P.  Stoeitan^  for  the  appel- 
lant. 

Frank  Bergen  and  WiUiam  D,  Edwarde^  for  the  respond- 
enta. 


Van  Syckrl,  J.  This  writ  is  prosecuted  for  the  fore- 
closure of  a  trust  mortgage  made  by  the  Metropolitan  Qas 
Light  Company  of  Elizabeth,  New  Jersey,  to  the  Centrul 
Trust  Company  of  New  York,  trustee,  to  secure  seven  hun- 
dred bonds  of  five  hundred  dollars  each.  The  mortgage  is 
dated  July  19,  1889,  delivered  the  same  day,  and  recorded 
July  22,  1889. 

The  mortgage  is  in  the  usual  form  of  mortgages  by  corpo- 
rations to  secure  the  issue  of  bonds.  It  recites  the  resolution 
of  the  board  of  directors  of  the  company,  authorizing  the 
issuing  of  the  bonds,  and  the  execution  of  the  mortgage  to 
secure  the  same. 

The  total  amount  of  bonds  authorized  to  be  issued  were 
sold  and  delivered  to  purchasers  between  September  20, 
1889,  and  January  31,  1890. 

Lien  claimants  claim  priority  over  this  mortgage.  The 
excavation  for  the  building  erected  upon  the  mortgaged  prem- 
ises was  commenced  July  29,  1889,  being  a  date  prior  to  tlie 
sale  of  any  of  the  mortgage  bonds. 

By  the  decree  below  priority  was  given  to  these  lien  claims 
for  work  done  and  materials  furnished  for  said  building. 

^^  In  this  state  mortgages  for  future  advances  operate 
from  the  time  of  recording,  although  the  advances  may  not 
be  made  until  a  subsequent  date,  and  they  have  priority  for 
all  advances  made  before  actual  notice  of  subsequent  encum- 
brances: Dell  V.  Fleming,  12  N.  J.  Eq.  490;  Ward  v.  Cooke,  17 
N.  J.  Eq.  98;  Plati  v.  Griffith,  27  N.  J.  Eq.  207;  Jaeolme  v. 
Mutual  Ben,  Life  Ins,  Co,,  27  N.  J.  Eq.  604. 

In  Plait  V.  Oriffiih,  27  N.  J.  Eq.  207,  there  was  a  verbal 
agreement  between  the  parties  to  the  mortgage  that  it  should 
secure  future  advances.  The  lien  claims  accrued  before  the 
advances  under  the  mortgage  were  made,  but  the  court  held 
that  the  mortgage  was  entitled  to  priority  for  the  full  amount 
advanced. 

In  Jacobus  v.  Mutual  Ben.  Life  Ins.  Co.,  27  N .  J.  Eq.  604^ 
ihe  mechanics'  liens  attached  May  28,  1870.  The  mortgage 
was  dated  May  2,  1870;  recorded,  but  not  delivered  until 
July  7,  1870. 
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This  court  held  that,  although  there  was  no  delivery  of  the 
mortgage  or  advances  made  under  it  until  after  the  lien 
claims  had  arisen,  the  encumbrance  of  the  mortgage  would 
relate  to  the  date  when  it  was  recorded,  and  thus  give  it  pri- 
ority over  the  liens.  In  that  case  an  agreement  had  been 
made  to  loan  the  money  secured  by  the  mortgage  prior  to  its 
delivery,  but  I  do  not  perceive  Iiow  this  fact  could  place  the 
mortgagee  in  that  case  in  a  position  of  superior  equity  to  that 
occupied  by  these  bondholders,  who  are  secured  by  a  mort- 
gage to  trustees  for  the  money  they  should  thereafter  advance 
upon  it.  It  was  made  for  the  expressed  purpose  of  securing 
money  to  be  advanced,  and  differs  only  in  the  fact  that,  the 
future  bondholders  being  unknown,  the  agreement  to  advance 
ciRild  not  be  made  with  them  in  person.  It  was,  in  substance 
and  effect,  made  with  the  trustees  named  in  the  mortgage  for 
the  benefit  of  such  bondholders,  and  equity  should  so  regard  it. 
They  hold  a  stronger  position  than  that  in  the  Jacobus  case 
in  this  respect:  the  mortgage  to  their  trustees  was  made, 
recorded,  and  delivered  prior  to  the  commencement  of  the 
building,  while  in  the  Jacobus  case  there  was  no  delivery 
utitil  after  the  liens  had  attached. 

Mr.  Justice  Depue,  who  delivered  the  opinion  of  a  majority 
of  the  court  in  the  Jacobus  case,  said  that  the  object  of  the  *^ 
equitable  doctrine  adopted  by  the  courts  was  to  give  effect  to 
the  intention  of  the  parties,  and  that  where  several  acts  are 
necessary  to  make  a  complete  conveyance  as  between  the  par« 
ties  to  it,  if  justice  requires  it,  the  conveyance  will  be  reg«irded 
as  having  been  made  at  the  first  act,  to  which  all  subsequent 
acts  will  have  relation.  The  mere  agreement  to  advance 
money  in  tiiat  case  gave,  of  itself,  no  equity  to  the  mortgagee, 
because  he  could  have  receded  from  his  agreement  when 
another  lien  was  permitted  by  the  mortgagor  to  intervene 
before  he  actually  made  the  advance.  The  ground  of  equity 
was  that  the  parties  had  entered  into  a  legal  contract  which 
was  partly  executed,  and  that  parties  having  notice  of  such 
contract  must  be  subordinated  to  it,  as  if  it  had  been  entirely 
completed.  That  is  the  same  principle  which  applies  in  en- 
forcing contracts  for  the  sale  of  land  specifically.  With  the 
reason  which  underlies  the  rule  in  the  Jacobus  case  in  view, 
the  case  before  us  cannot  be  distinguished  from  it  in  prin* 
ciple.  The  maxim  in  equity  is,  that  what  has  been  agreed 
to  \}e  done  shall,  for  the  advancement  of  justice,  be  regarded 
as  done.    This  case  is  within  that  rule*    The  mortgage  was 


842        Central  T.  Ca  t.  Continental  L  W.    [New  Jersey, 

given  to  secure  money  to  be  advanced  for  the  puri>o8e8  of  the 
mortgagor  by  the  purchasers  of  the  mortgage  bonds,  and  the 
intention  of  tlie  parties  announced  substantially  by  the  exe- 
cution, recording,  and  delivery  of  the  mortgage  can  be  effect- 
uated only  by  treating  the  transaction  as  a  whole  by  relation 
as  of  the  date  of  the  mortgage. 

This  gives  it  priority  over  the  mechanics'  liens  for  the  full 
issue  of  the  bonds,  because  neither  the  complainants  nor  the 
bondholders  had  actual  notice  of  the  subsequent  encum- 
brances. 

The  commencement  of  the  building  was  constructive  notice 
only,  and  not  actual  notice  of  the  lien  claims. 

This  court,  in  Jaeobua  v.  Mutual  Ben.  Life  In»,  Co^  27 
N.  J.  Eq.  604,  expressly  decided  that  such  constructive  notice 
would  not  postpone  the  mortgage  debt. 

Aside  from  these  adjudications,  the  bonds  of  corporations, 
secured  as  are  these  bonds,  are  dealt  with  in  commercial 
transactions,  and  are  treated,  almost  without  exception,  by 
the  courts  as  a  class  by  themselves,  not  subject,  in  all  re- 
spects, to  the  stricter  rules  which  pertain  between  natural 

persons. 

•••  In  Clafiin  v.  South  Carolina  R.  R.  Co.,  4  Hughes,  12,  8 
Fed.  Rep.  1 18,  the  question  was  whether  bonds  which  were 
part  of  an  issue  secured  by  a  first  mortgage,  but  which 
remained  unissued  in  the  bands  of  the  mortgagor,  could  be 
issued,  after  the  making  of  a  second  mortgiige  and  issue  of 
bonds  thereunder,  so  as  to  preserve  a  lien  superior  to  the  issue 
of  bonds  under  the  second  mortgage. 

Chief  Justice  Waite,  in  maintaining  the  priority  of  the  first 
mortgage  bond,  said:  *'Here  the  bonds  put  out,  while  not  for 
circulation  as  money,  were  intended  as  articles  of  commeroe, 
to  be  bought  and  sold  in  the  market  and  passed  from  hand  to 
hand  as  current  negotiable  securities.  They  were  to  be  used 
in  trade.  When  in  the  hands  of  the  company,  their  lien 
under  the  mortgage  was  suspended,  but  the  moment  they 
were  out  in  the  usual  course  of  business,  it  again  took  effect 
as  of  the  time  when  the  mortgage  was  given.  Any  other 
rale  than  this  would  materially  impair  the  marketable  value 
of  this  class  of  instruments  and  tend  to  defeat  the  very  object 
of  their  execution.  The  whole  issue  of  such  bonds  must  be 
treated  as  of  the  date  of  the  mortgage,  without  regard  to  the 
time  they  were  actually  put  out,  unless  the  contrary  is  dearly 
expressed." 
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The  like  view  was  taken  by  the  supreme  court  of  Iowa  in 
NeUon  v.  lovfa  Eastern  Railroad  Co.^  8  Am.  R.  R.  Rep.  82. 
There,  between  the  execution  and  recording  of  the  mortgage 
and  the  issue  of  the  bonds,  a  mechanic's  lien  attnched  to  the 
mortgaged  premises.  The  court  of  Iowa  denied  priority  to 
the  mechanics'  liens,  saying  that:  "If  the  purchaser  of  a 
bond  in  New  York,  in  Amsterdam,  or  London  is  bound  to 
inquire  whether  the  bond  in  fact  was  executed  by  the  com- 
pany contemporaneously  with  the  execution  of  the  mortgngp, 
or  whether,  before  the  signing  or  the  negotiating  of  the  bonds, 
liens  of  laborers  or  materialmen  may  not  have  attached  to 
the  road,  it  is  apparent  that  the  value  of  these  securities 
would  be  much  depreciated,  and  all  industries  which  depend 
upon  the  raising  of  means  through  negotiation  would  be 
paralyzed.  The  plaintiffs  are  affected  with  knowledge  of  the 
existence  of  the  mortgage,  and,  seeing  that  the  road  had 
mortgaged  all  its  future  acquisitions,  ^^*  they  could  and 
should  have  protected  themselves  by  refusing  to  sell  the  ties 
witliout  payment  or  security." 

In  Reed^s  Appeal,  122  Pa.  St.  665,  where  the  lien  of  the 
mortgage  was  held  to  be  dominant,  a  distinction  is  clearly 
drawn  between  mortgages  to  secure  bonds  to  be  put  upon  the 
market  and  dealt  with  in  commercial  circles  and  a  mortgage 
given  by  one  man  to  another.  The  following  is  the  language 
used  by  the  court  at  page  573  of  that  case:  ''Wliere  a  mort- 
gage is  given  to  cover  future  advances  of  one  man  to  another, 
it  is  not  a  matter  of  much  inconvenience  for  the  mortgagee 
to  ascertain,  from  time  to  time,  as  he  is  called  on  for  advances, 
whether  there  be  intervening  liens.  But  a  different  case  is 
presented  where  a  public  improvement  is  undertaken,  requir- 
ing the  expenditure  of  large  sums  of  money  and  the  floating 
of  a  debt  of  great  magnitude.  The  debt  is  necessarily  divided 
into  small  parts  and  carried  into  different  and  distant  markets. 
It  would  be  out  of  the  question  to  ascertain  the  state  of  the 
record  or  of  the  company's  affairs  each  time  a  bond  was  about 
to  be  sold.  If  this  were  made  the  duty  of  purchasers  it  would 
prevent  the  sale  of  such  securities  altogether,  or  at  least  con- 
fine their  purchase  to  such  large  concerns  as  could  buy  in 
bulk  after  due  and  careful  inquiry;  even  then  the  facts  would 
be  open  to  doubt  at  every  subsequent  sale.  Thus,  their  value 
would  be  entirely  reduced.'' 

The  cases  are  referred  to  in  Jones  on  Corporate  Bonds  and 
Mortgages,  section  206. 
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If  this  well-established  doctrine  is  shaken  it  will  destroj 
the  value  of  millions  of  securities  of  railroad  and  other  cor- 
porations which  have  been  negotiated  on  the  faith  of  the 
priority  of  the  mortgage  which  secures  their  issue. 

In  the  case  before  us  the  lien  claimants  show  no  superior 
equity.  They  had  full  notice  of  the  existence  of  the  mortgage 
and  the  title  which  passed  thereby  to  the  trustee,  and  the 
)>urpoBe  of  the  company  to  put  the  mortgage  bonds  upon  the 
market  for  sale  to  bona  fids  purchasers  without  notice  of 
\  the  mechanic's  lien.  Charged  with  such  knowledge,  they 
.took  no  active  measures  to  restrain  the  issue  of  the  bonds. 

The  act  of  March  4,  1879  (Rev.  Supp.,  sec.  4,  p.  456),  has 
no  *'^  application  to  this  case,  as  clearly  appears  from  the 
preamble  to  that  act  and  also  by  the  provisions  of  the  act 

In  my  opinion,  the  decree  of  the  court  below  should  be 
reversed  and  the  priority  of  the  mortgage  bonds  established. 


MoRTOAQis  FOR  FuTURB  Aptakobs — Priobitt. — A  mortgiga  made  in  good 
faith  to  coyer  fntare  advanoM  of  money  or  goods  i«  ralid  where  the  amonak 
of  the  liability  ie  ezprewly  limited,  if  it  ia  properly  recorded,  at  against 
•ubaeqaeut  enoambrancea  by  mechanics'  liens  or  otherwise,  except  as  to 
advaaces  made  after  actual,  as  distingnished  from  record*  notice  of  a  snbee- 
qaent  encnmbrance:  Tapia  t.  Demartini,  77  Oal.  388;  11  Am.  St.  Rep.  288, 
and  note.  A  mortgage  to  seoare  fatore  indebtedness  is  valid,  if  recorded, 
as  against  a  lubsequent  mortgage,  and  covers  advances  made  after  the  sabee* 
quent  mortgage,  but  before  actual  notice  to  the  prior  mortgagee  to  make  no 
farther  advances:  McDanklt  v.  Coktin,  16  Vt  800;  42  Am.  Dea  612;  Ifelmm 
y.  B<rifce,  7  J.  J.  Marah.  401;  23  Am.  I>ee.  411.  A  mortgage  given  and 
recorded,  when  ezecnted  to  secure  advancements  to  be  made  to  the  mort- 
gagor, will  be  nplield  as  against  subsequent  mortgages,  as  to  all  advance- 
ments made  prior  to  the  execution  of  such  subsequent  mortgages:  BomoeU 
v.  Ooodwin,  31  Conn.  74;  81  Am.  Dec  169,  and  note.  A  mortgage  given  to 
secure  future  advances  will  be  postponed  as  to  such  advances,  to  a  seoond 
mortgage  recorded  before  the  advances  were  made:  Spader  v.  Lawlett  17  Ohio^ 
871;  49  Am.  Dec.  461,  and  note;  Ladus  v.  DetroU  etc  R.  R,  Co,,  18  Miek 
380;  87  Am.  Dec.  759,  and  note. 

MoRTGAOKS— Mkghakigs'  Libks.-^Pkioritt:  See  Sounder*  v.  Bemmtit 
160  Mass.  48;  39  Am.  St  Rep.  466;  Haxim  eie.  Heater  Ox  v.  Oardam^  t 
N.  Dak.  246;  38  Am.  St.  Rep.  776^  and  note,  with  tba  oMis  odlMtedi 

&nde  rr   ffurlhut,  58  Conn  511. 


X 
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Db  Hart  v.  Gondit. 

[61  Nsw  JBBnr  Squrt,  eii.) 

OufafriTUTiOHAL  Law-Jvbt  Trial— Lunaot.-^A  sUtato  pforiding  thai  m 
4Miiiiiiiisiioo  de  htnatieo  inquirmdo  shall  he  ezeoated  before  m  jnry  of 
twelve  men  does  not  rioUte  the  right  of  trial  by  a  jnry  of  twenty-fonr 
men  at  guaranteed  by  the  oonatitntion. 

IjUIIAOT— JuBT  Trial. — A  finding  of  lunacy  oononrred  in  by  twelve  jury- 
men ie  not  defeated  by  the  faot  that  only  eleven  of  them  Tiaited  the 
alleged  lunatic  for  personal  examination. 

liUHAor—FiNDiNo  or— RiOHT  TO  TRAVKB8B.— When  a  reasonable  doubt 
exists  as  to  the  propriety  of  a  finding  of  Innaoy  made  by  a  jury*  the 
alleged  lunatic  should  be  allowed  to  trarerse  the  inquisition. 

John  WhiteJ^eadf  for  the  appellant 
James  E.  Howell^  for  the  respondent. 

*^^  Dixon,  J.  Upon  a  petition  presented  to  the  chancellor 
in  JunOi  1892,  a  commission  in  the  natare  of  a  writ  de  luna^ 
iico  inquirendo  was  ^^*  issued,  to  ascertain  whether  Charles 
A.  De  Hart  was  a  lunatic  or  of  unsound  mind,  and  in  the  fol- 
i  lowing  month  an  inquisition  was  returned   into  chancery, 

finding  that  Mr.  De  Hart  was  then,  and  for  the  space  of 
about  five  years  preceding  had  been,  of  unsound  mind,  so  as 
to  be  incapable  of  governing  himself,  his  lands,  tenements, 
goods,  and  chattels.  Within  a  few  days  Mr.  De  Hart  pre- 
sented to  the  chancellor  a  petition  asking  that  the  inquisition 
be  set  aside,  or,  in  case  that  should  be  refused,  that  he  be 
permitted  to  traverse  the  inquisition.  In  December,  189% 
the  chancellor  made  an  order  denying  these  requests  and 
affirming  the  proceedings  taken  upon  the  commission.  From 
that  order  Mr.  De  Hart  appeals  to  this  court 

The  grounds  upon  which  counsel  for  the  appellant  con* 
tends  in  this  court  that  the  inquisition  should  be  set  aside- 
are:  1.  That  the  jury  consisted  of  but  twelve  men;  and  2. 
That  of  these  only  eleven  attended  at  a  personal  inspection 
of  the  alleged  lunatic,  although  all  the  twelve  concurred  in 
the  finding. 

An  act  concerning  idiots,  lunatics,  etc.,  approved  March 
23,  1887  (Pub.  Laws  of  1887,  p.  48),  directs  the  sheriff  to 
summon  only  twelve  jurors,  instead  of  twenty-four,  to  inquire 
into  and  find  the  truth  of  the  matters  involved  in  a  commis- 
sion relating  to  the  competency  of  such  persons.  But  it  is 
insisted  that  this  act  violates  the  right  of  trial  by  jury  as 
guaranteed  by  the  constitution. 

▲iL  Hfi,  Kar..  Vol.  XU— » 
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If  we  assume  that  the  conBtitutional  provision  applies  to 
proceedings  of  this  nature,  still  this  statute  does  not  infringe 
upon  it,  for  the  reason  that,  prior  to  the  adoption  of  the  con* 
stitution,  the  party  had  no  right  to  trial  by  more  than  tweWe- 
jurors. 

•  **By  the  old  common  law,"  says  Blacketone  (1  BlackBtone's 
Commentaries,  303),  *' there  is  a  writ  de  idiota  inquirendo^ 
to  inquire  whether  a  man  be  an  idiot  or  not,  which  must 
be  tried  by  a  jury  of  twelve  men";  and  (page  805)  "the 
method  of  proving  a  man  non  compos  is  very  similar  to> 
that  of  proving  him  an  idiot"  In  speaking  of  inquisitions 
or  inquests  of  office  generally  the  same  author  says  {Z 
Blackstone's  Commentaries,  258)  that  the  inquiry  is  made 
"by  a  jury  of  no  determinate  number,  being  either  twelve 
or  less,  or  more."  The  sufficiency  of  twelve  men  to  constitute 
a  jury  in  such  cases  •*•  is  asserted  by  other  writers  on  the 
subject  (Collinson  on  Lunacy,  153;  Shelford  on  Lunacy,  117; 
Buswell  on  Insanity,  sec.  63),  and  was  adjudged  by  the 
chancellor  in  Idndaley^e  case,  46  N.  J.  Eq.  358.  In  practice, 
any  number  not  less  than  twelve  nor  over  twenty-three  has 
been  considered  adequate.  In  Ex  parte  Feme^  5  Ves.  450, 
seventeen  jurors;  in  Dey^s  case,  9  N.  J.  Eq.  181,  twenty-three 
jurors,  and  in  Van  Auken^a  ease^  10  N.  J.  Eq.  186,  twenty-one 
jurors  were  sworn. 

The  inquisition  should  not  be  disturbed  on  this  ground. 

Nor  should  the  fact  that  only  eleven  jurors  visited  Hr. 
De  Hart  for  personal  examination  defeat  the  finding.  The 
presence  of  all  the  jurors  at  such  an  examination  is  not 
necessary:  SmitVs  ease^  1  Swanst.  4,  6;  ChiUTs  eoM^  16  N.  J. 
Eq.  498,  499. 

The  question  whether  the  alleged  lunatic  should  be  allowed 
to  traverse  the  inquisition  must  next  be  considered. 

As  pointed  out  by  the  chancellor  in  Lindaley^s  case^  46  N.J. 
Eq.  358,  the  traverse  of  such  an  inquisition  was,  in  England, 
deemed  a  matter  of  right  under  the  statute  2  and  8  Edw.  VI.^ 
c.  8,  and,  on  an  application  of  the  alleged  lunatic  to  traverse, 
the  duty  of  the  court  consisted  merely  in  ascertaining  that 
the  application  was  an  act  of  the  free  will  of  a  person  capable 
of  forming  and  expressing  such  a  volition:  In  re  Gumming^  1 
De  Gex,  M.  &  G.  537.  But  that  statute  not  having  been 
adopted  in  the  United  States  the  right  was  here  denied 
at  an  early  day.  In  Matter  of  Wendell^  1  Johns.  Ch.  600, 
Chancellor  Kent,  said:  '*The  care  and  custody  of  idiots  and 
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lunatics  being  confided  to  this  court,  the  whole  control  of  the 
inquisition  and  the  manner  in  which  that  control  should  be 
exercised  would  seem  to  depend  entirely  on  the  discretion  of 
the  court."  In  New  Jersey,  by  a  statute  passed  November 
21,  1794  (Patterson's  Rev.  Laws,  p.  125),  it  was  enacted  that 
the  chancellor  should  have  the  care  and  provide  for  the  safe- 
keeping of  all  idiots  and  lunatics  and  of  their  lands  and 
tenements,  goo(]s,  and  chattels;  and  it  is  probable  that  upon 
this  statute  was  founded  the  practice  in  this  state  of  regard- 
ing the  application  to  traverse,  just  as  Chancellor  Kent 
regarded  it  on  similar  grounds  in  New  York,  as  addressed  to 
judicial  discretion:  Covenhoven^s  ea$e^  1  N.  J.  Eq.  19;  Van 
Auken's  case,  10  N.  J.  Eq.  186;  James'  case,  36  N.  J.  Eq.  547. 
According  to  this  ^^*  practice,  if  there  be  a  reasonable  doubt 
as  to  the  petitioner's  unsoundness  of  mind,  the  traverse  should 
be  allowed:  In  re  RusseU,  1  Barb.  Ch.  38,  and  New  Jersey 
cases  last  cited. 

It  appears  that,  at  the  time  of  the  inquisition  in  July,  1892, 
Mr.  De  Hart  was  in  his  eighty-second  year;  that  in  the  year 
1887  he  had  a  slight  stroke  of  apoplexy,  after  which  he 
exhibited  a  marked  lack  of  memory,  especially  with  regard 
to  recent  occurrences;  that  up  to  April,  1892,  he  had  been  a 
member  of  a  firm  engaged  in  the  business  of  manufacturing 
edged  tools,  which,  however,  for  fouror  five  years  preceding, 
had  been  chiefly  carried  on  by  his  partners;  that,  neverthe- 
less, he  had  been  generally  consulted  about  the  partnership 
affairs  as  long  as  the  firm  continued,  and  in  March,  1892, 
had  taken  an  active  and  decisive  part  in  negotiating  the  sale 
of  his  interest  in  the  business;  that  at  no  time  had  it  been 
suggested  among  his  friends  that  his  personal  liberty  should 
be  restrained;  and  that  he  had  always,  in  his  household  and 
neighborhood,  been  treated  as  an  intelligent  person,  quite 
capable  of  forming  and  expressing  rational  opinions  on 
matters  discussed  in  his  presence. 

Under  these  circumstances  we  think  there  is  reasonable 
doubt  whether  the  infirmity  of  his  memory  is  such  as  to 
indicate  that  unsoundness  of  mind  which  renders  one  unfit 
for  the  government  of  himself  as  well  as  of  his  property,  and 
without  which  the  courts  are  not  justified  in  placing  a  man 
and  his  estate  under  guardianship:  Lindsley^s  ease,  44  N.  J. 
£q.  564;  6  Am.  St.  Rep.  913.  In  old  age  inability  to  attend 
to  the  details  of  business,  arising  from  defective  memory  and 
limilar  causeSi  is  to  be  expected,  but  it  is  protected  from 
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eerious  loss  more  humanely  bj  the  ministrationB  of  friendi 
than  by  legal  proceedings,  which  virtually  take  away  the 
rights  of  property  and  of  self-government 

The  order  of  the  chancellor  should  be  reversed  and  the  oaae 
remitted,  with  directions  that  the  appellant  be  permitted  to 
traverse  the  inquisition. 

lKSA2fB  Pbrsoks — iNQiTismoir — ^Commission.— Under  ft  itatate  reqairinf 
that  a  commission  of  lunacy  shall  be  directed  to  eighteen,  any  twelw  ol 
whom  shall  execute  it,  the  fact  that  thirteen  acted  does  not  ritiato  it:  FkU 
V.  ZrtMxu,  21  Oa.  447;  68  Am.  Dec.  466.  The  nnanimona  rerdiot  of  a  jury  of 
twelve  men  upon  a  lunacy  inquest  although  agreeably  to  the  act  of  March 
23,  18S7,  only  twelre  jurors  be  summoned,  is  sufficient:  Li»dde^*9  eaae,  46 
N.  J.  £q.  358.  In  PenHne's  com,  41  K.  J.  Bq.  409,  the  inquisition  was 
signed  by  nineteen  jurors. 

Insanb  Pbrsons-'Inqitisition— Riqht  to  Travbbsb  Fihbiko.— The 
traverse  of  an  inquisition  by  an  alleged  lunatic  can  be  had  not  mm  a  matter 
of  right  but  upon  the  exercise  of  sound  judicial  discretion:  Lmdgleif's  etue, 
46  N.  J.  Eq.  358;  MaUer  of  Christie,  5  Paige,  242.  A  person  fonnd  lunatic 
by  inquisition  has  legal  capacity  to  bring  an  action  to  traverse  the  inqnisi- 
tion:  Walker  ▼.  Ruuell,  10  S.  C.  82.  The  effect  of  the  finding  of  the  inqui- 
sitiou  is  prima  facie,  and  on  the  trial  of  the  traverse  the  burden  is  on  the 
respondent:  McOinnie  t.  CammonweaUh,  74  Pa.  8t  S4ft.  See  the  nois  to 
Field  r.  Lucae,  68  Am.  Dea  468. 
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[51  Nbw  Jbisbt  Xqihtt.  8M.] 
Ybndor  and  Vbndbb—Salb  or  Land— "Morbor  LBSfu"-^ When  land  is 
sold  as  containing  so  many  acres,  '* more  or  less,"  and  the  quantity  hUM 
short  or  overruns  a  little  on  actual  survey  and  estimation,  nooompeDSBf 
tion  is  to  be  given  to  either  party  in  the  absenoe  of  proof  of  frmod 

Charles  M.  Woodruffs  for  the  appellant. 
S.  M,  Dickinson^  for  the  respondent. 

•*«  Bird,  V.  G.  This  bill  is  filed  to  foreclose  a  mortgage. 
In  1881  the  heirs  at  law  of  William  Rea,  deceased,  filed  their 
bill  for  the  partition  of  lands,  which  descended  to  them  upon 
his  death.  The  result  of  these  proceedings  was  a  sale  of  the 
lands  free  from  their  mother's  right  of  dower.  They  secured 
to  her  her  interest  by  giving  to  the  chancellor  this  mortgage, 
conditioned  that  the  interest  should  be  paid  to  her.  WilliaoQ* 
one  of  the  heirs  at  law,  became  the  purchaser.  In  1889  he 
die'l  without  children,  never  having  married.  His  brothers 
and  sisters  being  his  heirs  at  law,  again  took  proceedings  m 
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this  court  for  partition  of  the  sama  ^*^  lands,  and  a  sale  was 
finally  ordered.  At  such  sale  defendant  Frenche  became  the 
purchaser,  and,  as  part  of  the  consideration  money,  asaamed 
the  payment  of  the  said  mortgage. 

The  defendant  resists  the  payment  of  the  whole  amount 
due  upon  the  said  mortgage,  and  files  a  cross-bill,  in  and  by 
which  he  claims  that  he  purchased  the  said  land  by  the  acre, 
and  paid  for  it  by  the  acre  at  the  rate  of  195  ^f^  acres,  and 
insists  that  there  were  not  so  many  acres  conveyed  to  him, 
because  of  which  he  is  entitled  to  a  deduction  from  the  whole 
amount  of  said  mortgage  equal  to  the  value  of  the  number  of 
acres  less  than  195^^  acres,  at  the  rate  per  acre  at  which  he 
bid.  He  also,  by  his  cross-bill,  claims  deduction  for  a  large 
number  of  acres  which  it  is  alleged  were  and  are  a  great  por- 
tion of  the  time  overflowed  or  submerged  by  water  because  of 
an  artificial  dam  which  was  raised  in  the  construction  of  the 
Morris  canal,  which  renders  so  much  of  the  land  compara* 
tively  worthless. 

In  the  cross-bill  the  allegation  is  that  the  quantity  of  acres 
less  than  the  amount  named  in  the  deed,  and  less  than  the 
amount  offered  at  the  sale,  and  for  which  payment  was  made, 
is  twenty-two.  The  complainant  insists  that  a  fair  construo- 
tion  of  the  surveys  shows  that  there  is  no  deficiency. 

Under  the  most  liberal  interpretation  it  is  diflScult  to  cal* 
culate  a  deficiency  exceeding  4-]^  acres,  and  this  is  all  that 
was  finally  insisted  upon  by  the  counsel  of  the  defendant. 
To  reach  this  amount,  highways  and  byroads,  as  well  as  a 
parcel  of  land  sold  by  William  Rea  in  his  lifetime,  are  in- 
cluded. 

At  the  sale,  according  to  the  conditions,  and  according  to 
the  report  of  the  master  who  made  the  sale,  the  number  of 
acres  offered  was  195^Ar-  ^^  ^^^  ^^^  ^^  ^^  declared  that  the 
property  was  sold  by  the  acre,  and  that  the  quantity  was 
195  -f^  acres.  The  description  of  the  premises  in  the  deed 
concludes  thus:  **  Containing  195^/^  acres,  be  the  same  more 
or  lees." 

^'^  The  defendant,  upon  final  hearing,  abandoned  his 
claim  of  a  deduction  of  the  value  of  22  acres,  and  limited  it 
to  4rff^  acres.  All  of  this  but  1^^  acres  is  claimed  to  be 
highways  and  byroads  crossing  said  tract.  Twenty-one  one- 
hundred  ths  of  an  acre  thereof  is  not  inclosed  by  the  division 
fence  separating  these  lands  from  Brattleford's,  but  which 
would  be  included  in  case  the  fence  were  placed  upon  the 
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MeKnight^  40  Ohio  St.  841,  the  court  decided  that  a  deficiencj 
of  5i  acres  at  $56  per  acre  was  too  much  for  the  yendee  to 
bear,  which  it  will  be  seen  was  more  favorable  to  the  vendee 
than  in  the  case  of  Meliek  v.  Dayton^  34  N.  J.  £q.  245,  con- 
sidering the  number  of  acres  and  the  amount  given  for  the 
land.     In  the  case  of  WiUon  v.  Randall,  67  N.  Y.  338,  the 
sale  was  by  the  acre,  and  the  vendor,  after  the  survey,  claimed 
thai  there  were  66^^  acres,  whereas  it  afterwards  turned  out. 
that  there  were  only  48^j^  acres;  the  price  agreed  upon  per 
acre  was  1850.     The  court  allowed  the  recovery  of  the  excens- 
paid  for  the  number  of  acres  above  the  true  quantity,  not> 
withstanding  the  addition  of  the  phrase  **  more  or  less"  added 
to  the  description  of  the  property  in  the  deed.    To  the  same 
effect  is  Tarbell  v.  Bowman^  103  Mass.  341. 

It  will  be  seen  from  all  the  authorities  that  the  value  or 
price  per  acre  agreed  upon  has  much  to  do  with  the  judgment 
of  the  court  in  determining  the  rights  of  the  parties.     But 
that  value  or  price,  so  far  as  I  can  learn,  is  determined  by 
the  agreement,  and  is  fixed  at  the  rate  per  acre  therein  speci- 
fied, and  not  at  the  ^**  valuation  which  a  particular  portion 
of  the  premises  may  be  supposed  to  be  worth  at  the  time  of 
the  hearing.    This  rule  seems  to  me  to  be  reasonable  fix>m 
every  standpoint:  Nehon  v.  Matthews,  2  Hen.  A  M.  164;  3^ 
Am.  Dec.  620;  Hundley  v.  Lyon,  6  Munf.  842;  7  Am.  Dec 
686;  Nelson  v.  Carrington,  4  Munf.  882;  6  Am.  Dec.  619;. 
MeCoun  v.  Delany,  8  Bibb.  46;  6  Am.  Dec.  635;  HarreU  v. 
Hill,  19  Ark.  102;  68  Am.  Dec.  202.    If  this  be  the  true  view,, 
then  according  to  the  defendant's  own  showing  there  is  a 
deficiency  of  only  1-^  acres,  for  which  he  agreed  to  pay 
$87.76.    This,  it  seems  to  me,  may  fairly  be  regarded  as  cov-^ 
ered  by  the  phrase  ^*  more  or  less,"  and  not  such  a  deficiency 
as  to  entitle  the  defendant  to  relief.    I  fully  agree  with  the- 
observations  of  the  court  in  the  case  of  Whaley  v.  Eliot,  1 
A.  K.  Marsh.  343,  10  Am.  Dec.  737,  when  it  says:  ''  Good 
policy  requires  that  too  easy  an  ear  should  not  be  given  in 
such  cases."    I  think  this  observation  is  applicable  to  this, 
case.    The  only  deficiency  which  can  properly  be  so  regarded 
is  1-^  acres.     I  do  not  forget  that  the  defendant  insists  that 
this  is  worth  several  hundred  dollars,  because  of  its  location^ 
and  that  he  claims  a  certain  particular  quantity  because  it  i» 
inclosed  with  fences,  as  embracing  this  1-f^  acres.     With 
respect  to  this  particular  quantity  it  should  be  said  that  it 
was  sold  and  conveyed  to  the  railroad  company  by  the  an-^ 
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cestor  of  the  parties  to  the  partition  proceedings,  under  which 
the  defendant  took  title,  and  iraa  embraced  in  the  first  de- 
scription in  the  deed,  out  of  which  were  excepted  in  the  same 
deed  several  parcels,  but  in  making  such  exceptions  this 
small  quantity  was  omitted.  This  conveyance  to  the  rail- 
road company,  I  believe,  is  a  matter  of  record,  of  which  the 
defendant  had  notice.  Under  the  circumstances,  notwith- 
standing the  claim  of  the  defendant  that  he  is  entitled  to  a 
rebate  of  several  hundred  dollars  for  this  parcel,  I  feel  it  my 
duty  to  apply  the  rule  above  stated,  and  to  estimate  it  at  the 
value  per  acre  paid  for  the  whole  tract,  which  was  $27.66  per 
acre,  making  for  the  1-^  acres  $87.76.  It  is  well  settled 
that  courts  of  chancery  do  not  take  cognisance  of  such  in- 
considerable demands:  **^  Svedeibanntgh  Church  v.  8h%ver$f 
16  N.  J.  Bq.  458;  AUen  v.  Demarett,  41  N.  J.  Eq.  162. 

The  cross-bill  should  be  dismissed,  with  costs.  The  com- 
plainant is  entitled  to  a  decree  for  the  whole  amount  due 
upon  his  mortgage,  with  costs. 

MiANiNo  w  Wobos  *'Hobb  OB  Lm**!  B—Oakm  ▼•  Ih  fieaay,  Itt  V.  1^ 
tS7;  2S  Am.  81.  K^p.  624,  ud  iiolt^  with  tbe  omm  mOmM. 
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lAfiTAnovs— EgurrABLB  FROOBBDiNoa.— The  statute  ol  K«w  York  MbA* 

ing  Umitfttioni  to  numerous  olaasei  of  aetiooi,  and  then  adding  *'aA 
action,  the  limitation  of  which  ii  not  specifically  prescribed  in  this  or 
the  last  title,  must  be  commenced  within  ton  yeare  after  the  canse  of 
action  accrues,"  subjects  all  actions,  whether  legal  or  equitable,  tosomo 
statutory  limitation. 

Paxthbrship.— A  Liquidating  Pabtnbb  after  the  dissolutioii  of  a  parl- 
'  nership  becomes  its  sole  sgent  for  the  pnrpoae  of  winding  up  ita  afiEuff% 
but  no  new  authority  is  given  him.  He  is  merely  the  agent  of  the 
partnership  for  the  one  specific  purpose,  and  must  perform  his  duty  with 
reasonable  diligence,  and,  while  he  so  performs  it,  no  cause  of  aotioiL  in 
faror  of  the  retiring  partner  can  arise. 

PABTsiBRSHir.— A  Causbof  Aotiom  Against  a  Liqvidatzmo  Pabtnbb  lor 
an  accounting  does  not  arise  at  the  moment  of  the  dissolution,  nor,  on 
the  other  hand,  is  it  necessarily  postponed  to  the  ooropleto  and  final 
ending  of  the  partnership  business.  Such  cause  of  action  aoorues  after 
the  liquidating  partner,  under  the  circumstances  of  the  particular  oase^ 
has  had  a  reasonable  time  within  which  to  perform  his  duty,  when 
it  ought  to  be  fully  completed,  and  when  he  is  in  fault  if  it  is  no^ 

Fabtnbbship.—Thb  Statutb  or  Limitations  Runs  Against  a  Suit  bt  ▲ 
Bbtibino  Partnbr  sgainst  a  liquidating  partner  for  an  accountant 
from  the  dato  when  it  was  the  duty  of  the  latter  to  hare  had  the  business 
in  a  condition  for  its  complete  settlement,  and  the  operation  of  the  sto^ 
nto  is  not  postponed  by  the  fact  that  he  leares  one  or  more  of  the  part* 
nership  obligations  unsettled,  which  are  subsequently  enforced  in  aa 
action  against  the  retiring  partoer  by  which  he  is  eompellod  to  pay  tba 
amount  thereof. 

Action  for  an  accounting  and  contribation  between  paii- 
ners  commenced  in  the  year  1890.  The  decision  in  favor  of 
plaintiff  was  a£Brmed  by  the  general  term  of  the  supreme 
court  upon  appeal* 
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T.  K.  Fuller,  for  the  appellant 
John  O.  HwUf  for  the  respondent 

*  Finch,  J.  Under  what  circuinBtanees  and  from  what 
date  the  statute  of  limitations  runs  in  favor  of  a  liquidating 
partner  as  against  the  retiring  partner  suing  for  an  account- 
ing and  payment  of  his  share,  is  the  question  presented  on 
this  appeal.  *  That  it  is  a  troublesome  and  perhaps  diffi" 
cult  inquiry  is  obvious  from  the  varying  and  shifting  circum- 
stances upon  which  it  may  arise,  and  still  more  from  a  study 
of  the  conflicting  decisions  which  have  striven  by  very  differ- 
ent methods  to  reach  a  definite  solution  of  the  problem.  That 
it  has  some  degree  of  importance  and  should  be  determined 
carefully  is  apparent  from  the  fact  that  it  must  necessarily 
settle  when  the  cause  of  action  for  an  accounting  accrues  and 
can  be  enforced,  and  so  when  the  liquidating  partner  is  in 
default.  It  is  desirable  to  state  first,  as  definitely  as  possible, 
the  facts  upon  which  the  question  arises. 

Ham  and  Gilmore  became  partners  in  the  clothing  business 
in  March  of  1864,  and  conducted  the  business  until  June, 
1869,  when  Gilmore  went  away  and  left  the  state.  Ham  says 
he  ^  absconded,"  and  claims  that  previous  to  his  departure  he 
had  been  secretly  disposing  of  the  partnership  goods  for  his 
own  benefit,  and  disappeared  to  avoid  detection.  Whether 
that  be  true  or  not,  we  must  assume  that  Gilmore  abandoned 
the  partnership,  and  that  his  action  amounted  to  a  consent  to 
its  dissolution,  and  the  appointment  of  Ham  as  the  sole  liqui- 
dating partner,  authorized  to  settle  the  partnership  affairs. 
For,  shortly  after  Gilmore's  departure.  Ham  published  a 
notice  of  the  dissolution  of  the  firm,  and  that  he  would  close 
its  affairs,  and  Gilmore's  assent  is  to  be  inferred  not  only  from 
his  conduct  at  the  time,  but  from  his  long  silence  and  from 
his  adoption  of  Ham's  action  involved  in  the  institution  of  the 
present  suit.  We  are  to  treat  the  case,  therefore,  precisely  as 
if  there  had  been  a  dissolution  by  mutual  consent,  and  Ham 
had  been  appointed  the  liquidating  partner  alone  authorized 
to  close  up  the  business.  He  took  that  attitude;  was  allowed 
to  take  it;  received  and  held  all  the  assets;  and  assumed 
rightfully  the  duty  of  winding  up  the  partnership  affairs. 
What  he  did  in  that  direction  we  know  very  imperfectly, 
because  he  chooses  not  to  render  an  account.  It  appears, 
however,  that  in  1871  he  sold  out  and  received  his  pay  for  the 
whole  stock  of  goods  then  in  his  possession,  and  which  must 


556  GiLMOBi  V.  Ham.  [New  York, 

have  covered  the  entire  assetfl  of  the  dissolved  firm,  except, 
^  perhaps,  its  bills  receivable.  The  latter,  so  far  as  collect- 
ible, we  may  and  should  assume  had  been  collected  during 
the  two  years  which  had  elapsed  since  the  dissolution.  As 
to  the  debts  owing  by  the  firm  and  payable  out  of  its  assets, 
we  have  only  the  statement  of  Ham,  that  at  the  date  of  his 
sale  of  the  stock  of  goods  he  had  paid  *'  a  good  many"  of  the 
debts  of  the  firm,  but  did  not  know  whether  he  had  paid  them 
all.  One,  at  least,  he  had  not  paid.  That  was  a  note  given 
by  Ham  and  Gilraore  to  the  wife  of  the  former,  for  six  hun- 
dred and  seventy-five  dollars,  dated  December  19,  1866,  and 
payable  one  day  after  date.  That  note  might  have  been,  and 
should  have  been,  paid  in  1871  when  the  liquidating  partner 
had  turned  all  the  assets  into  money,  and,  as  the  case  shows, 
had  ample  means  of  tbe  partnership  in  his  possession  ade« 
quate  to  that  payment,  and  his  omission  to  pay  it  was  a  clear 
violation  of  his  duty.  I  am  confident  that,  at  that  date,  two 
years  after  the  dissolution,  when  all  the  assets  had  been 
turned  into  money,  when  most  of  the  debts  had  been  paid, 
and  when  all  of  them  ought  to  have  been  paid,  the  retir- 
ing partner  could  have  maintained  an  action  against  the 
liquidating  partner  for  an  accounting  of  the  partnership 
affairs  and  payment  over  of  the  share  ascertained;  and  that 
it  would  not  have  been  a  defense  to  the  suit  that  the  retiring 
partner's  cause  of  action  had  not  accrued  because  one  or 
more  debts  had  been  needlessly  left  unpaid.  This  conclu- 
sion, however,  is  adverse  to  some  of  the  decisions,  and  will 
need  consideration  at  a  more  convenient  stage  of  the  discus- 
sion. 

What  further  happened  was  this:  The  note  held  by  Mrs. 
Ham  was  sued  in  1886,  about  twenty  years  after  its  maturity; 
service  was  made  on  Gilmore,  who  alone  defended;  the  statnto 
of  limitations  did  not  protect  him  because  of  his  continued 
absence  from  the  state;  judgment  went  against  him,  and  he 
was  compelled  to  pay  tbe  full  amount  of  the  note,  with  its 
accrued  interest;  and  thereupon  be  commenced  this  action. 
It  has  two  phases.  The  complaint,  alleging  the  compulsory 
payment  of  the  note,  demands  contribution  from  Ham  of  the 
one-half  chargeable  against  him,  and  for  that  there  has  been 
a  recovery*  Whether,  upon  proper  allegations,  ^  there  might 
not  have  been  a  judgment  for  tlie  whole  amount  paid,  need 
not  be  considered,  since  no  such  claim  was  made  and  no  such 
reliui  was  asked.     The  further  cause  of  action  pleaded  was 
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for  an  accounting  of  the  partnership  affaire,  and  payment  of 
the  share  found  due,  and  to  that  the  defendant  pleaded  hoth 
the  six  year  and  the  ten  year  limitation,  and  has  succeeded. 
The  plaintiff  appeals,  and  insists  that  he  is  entitled  to  an 
accounting,  notwithstanding  the  lapse  of  time,  and  mainly 
upon  the  ground  that  the  statute  did  not  begin  to  run  until 
all  the  business  of  the  partnership  was  settled  up  and  ended, 
for  which  contention  he  furnishes  more  or  less  of  authority. 

Under  the  lair  of  this  state  there  is  a  fixed  limitation  for 
every  cause  of  action,  whether  legal  or  equitable.  After 
attaching  suitable  limitations  to  numerous  classes  of  actions 
the  code  adds  (sec.  388):  ^*An  action,  the  limitation  of  which 
is  not  specially  prescribed  in  this  or  the  last  title,  must  be 
commenced  within  ten  years  after  the  cause  of  action  accrues." 
This  provision,  in  the  code  of  1848  and  continued  since,  has 
done  away  with  the  old  rules  as  to  cases  cognizable  only  in 
courts  of  equity,  and  subjected  all  alike  to  some  statutory 
limitation:  De  Fierres  v.  Thom^  4  Bosw.  288,  289;  Loder  v. 
Hatfield^  71  N.  Y.  104.  So  Car  as  I  have  examined  the  author* 
ities  in  this  state  since  the  adoption  of  the  code,  I  have  found 
no  denial  of  the  application  of  its  provisions  to  any  form 
of  equitable  action,  unless  cases  of  a  continuing  right,  accru- 
ing newly  every  day,  may  be  said  to  form  an  exception  {Miner 
T.  Beehrnan^  60  N.  Y.  343;  Schoener  v.  Ltaaatier,  107  N.  Y. 
117),  although  it  is  quite  apparent  that  they  are  not  incon- 
sistent with  the  uniform  and  universal  rule.  They  serve,  not 
to  break  it,  but  to  show  how  difficult  it  occasionally  is  to 
determine  when  the  right  to  the  equitable  relief  arises,  and 
^hen  the  cause  of  action  so  accrues  as  to  set  running  the 
appropriate  limitation.  I  shall  assume,  therefore,  that  either 
the  six  year  or  the  ten  year  limitation  applied  to  the  plaintiff's 
cause  of  action,  and  need  not  for  present  purposes  deter- 
mine which. 

^  When,  then,  did  the  plaintiff's  cause  of  action  accrue,  for 
that  is  the  date  from  which  the  limitation  begins  to  run,  and 
which  we  must  fix  in  some  manner  in  order  to  reach  aaresult. 
I  said  in  Gray  v.  Green^  126  N.  Y.  206,  that  when  an  action 
is  brought  against  a  liquidating  partner  for  an  accounting 
the  plaintiff  must  wait  a  reasonable  time  after  the  dissolution 
before  his  right  of  action  can  at  all  accrue,  and,  while  the 
statement  was  not  then  essential  to  the  decisioUi  a  further 
examination  of  the  question  in  the  present  case  has  served  to 
confirm  that  opinion.    A  cause  of  action  originates  in  some 
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violation  of  a  legal  doty  or  some  omission  to  perform  it.  The 
duty  imposed  upon  the  liquidator  is  one  of  agenoy.  He 
becomes  the  sole  authorized  agent  of  the  partnership  for  the 
single  purpose  of  winding  up  and  finally  settling  its  affairs. 
There  are  elements  of  trust  in  his  position  and  duty  which 
lead  VLB  often  to  regard  and  describe  him  as  a  trustee  for  the 
creditors  on  the  one  hand  or  the  retiring  partner  on  the  other, 
and  the  description  is  not  inappropriate  so  long  as  it  does  not 
mislead  us  into  the  error  of  regarding  the  position  and  duty 
of  the  liquidator  as  that  belonging  to  a  direct  trust.  His 
authority  is  not  such.  No  new  authority  is  given  to  him. 
What  he  has  is  a  restricted  and  narrowed  part  of  that  which 
the  partnership  conferred.  That  continues  and  subsists  to 
the  extent  necessary  for  a  settlement  of  the  business,  and  is 
not  a  new  authority  or  a  direct  trust:  Kane  v.  Bloodgood^  7 
Johns.  Ch.  90;  11  Am.  Dec.  417;  Adams  v.  Taylor^  14  Ark. 
66.  The  liquidator  becomes  the  agent  of  the  partnership  for 
the  one  specific  purpose.  His  duty  is  to  collect  and  adjust 
the  debts  due  to  the  firm,  to  turn  the  assets  into  money,  to 
pay  and  discharge  the  outstanding  liabilities,  and  then  to  pay 
over  to  the  other  partner  his  just  share  of  the  remaining  sur- 
plus: Story  on  Partnership,  sec.  828.  But  he  must  perform 
this  duty  with  reasonable  diligence  {Evans  v.  EvanSy  9  Paige, 
180),  and  while  so  acting,  and  in  good  faith,  equity  will  not 
interfere,  and  no  cause  of  action  in  favor  of  the  retiring  part- 
ner can  or  will  arise.  Obviously,  such  a  cause  of  action  will 
accrue,  not  at  once  upon  the  dissolution,  but  at  some  later 
period  when  there  ^  has  been  such  violation  or  neglect  of 
duty  as  to  justify  equitable  interference. 

While,  therefore,  it  is  clear  that  the  cause  of  action  for  an 
accounting  does  not  arise  at  the  moment  of  the  dissolution,  it 
is  not  necessarily  postponed  to  the  other  extreme  of  a  com* 
plete  and  final  ending  of  all  the  partnership  business.  That 
view  is  taken  in  some  of  the  adjudged  cases  {Bendy  v.  Marchy 
75  Gal.  567;  Hammond  v.  Hammond,  20  Oa.  560),  but  I  do 
not  think  it  is  intended  to  be  asserted  as  an  absolute  rule, 
always  applicable  irrespective  of  circumstances.  Indeed,  in 
Prentice  v.  Elliott^  72  Oa.  156,  it  is  again  stated,  but  with  the 
qualification  that  the  statute  might  begin  to  run  when  ''  a  suf- 
ficient time  had  elapsed  to  raise  the  presumption"  that  the 
business  had  been  fully  settled.  If  by  these  cases  and  others 
like  them  it  is  only  meant  to  say  that  a  final  share  cannot  be 
recovered  uutil  it  is  ascertained   and  exists,  and  that  the 
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liquidator,  doing  his  duty  diligently  and  in  good  fnitli,  will 
not  be  disturbed  until  the  surplus  is  ready  for  distribution, 
we  may  and  should  concur  in  it  as  a  general  proposition.  I 
think  that,  and  no  more  than  that,  is  meant  by  the  opinion  of 
the  federal  court  in  Riddle  v.  Whitehilly  135  U.  8.  621,  which  is 
cited  in  support  of  a  much  broader  doctrine.  It  holds  that 
the  right  of  action  for  an  accounting  does  not  arise  at  the 
date  of  the  dissolution;  that  it  does  not  accrue  at  all  while 
the  liquidator  is  doing  his  duty  without  antagonism  between 
the  partners  or  cause  for  judicial  interference;  and  that 
when  the  right  of  action  accrues  and  the  statute  begins  to  run 
''depends  upon  circumstances."  I  see  no  reason  to  doubt 
the  accuracy  of  that  doctrine,  and  am  content  to  follow  it  as 
I  have  stated  it. 

We  must,  therefore,  avoid  the  two  extremes,  which  are  that 
the  statute  begins  to  run  at  the  date  of  the  dissolution,  and 
does  not  begin  to  run  until  the  last  item  of  partnership  busi- 
ness is  settled  and  closed;  and  determine  when  and  how  it 
may  attach  during  the  interval.  The  liquidator  is  bound  to 
be  diligent.  He  violates  his  duty  when,  witliout  cause  or 
reason,  he  prolongs  the  period  of  settlement.  He  is  not  at 
liberty,  through  negligence  or  purposely,  to  keep  the  retiring 
partner  *  or  the  representatives  of  one  deceased  out  of  their 
rights,  or  needlessly  to  postpone  the  ultimate  distribution.  If 
be  does  that  equity  may  interfere,  and,  if  no  other  measure 
will  answer,  may  take  the  settlement  into  its  own  hands.  I 
think,  therefore,  the  right  of  action  for  an  accounting  accrues 
when  the  liquidator,  under  the  circumstances  of  the  particu- 
lar case,  has  had  a  reasonable  time  within  which  to  perform 
his  duty,  when  it  ought  to  have  been  fully  completed,  and 
when  the  liquidator  is  in  fault  if  it  is  not.  It  cannot  be  and 
must  not  be  that  he  may  stretch  the  period  of  settlement  at 
his  will,  and,  leaving  one  or  more  debts  unpaid,  hold  tlie 
assets  in  the  peril  of  his  continued  solvency  through  long 
years,  defying  all  equitable  redress.  I  should  be  glad  if  it 
were  possible  to  adopt  some  more  definite  rule  than  the  one  I 
have  stated,  but  only  specific  legislation  can  give  us  thnt. 
Meantime,  in  each  specific  case,  taking  into  consideration  all 
the  attendant  circumstances,  we  must  determine  when  the 
cause  of  action  accrues. 

In  the  present  case  that  is  not  difficult  Ham's  duty  as 
liquidator  was  simple  and  easy.  There  were  no  coniplica- 
tions  to  binder  or  delay  it.    The  goods  could  be  sold,  the 
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accounts  be  collected,  and  the  debts  be  paid  within  two  yean 
from  the  date  of  the  dissolution,  which  is  a  longer  period  than 
that  allowed  an  executor  or  administrator  before  he  becomes 
liable  to  account.  Within  that  period  the  assets  were  in  fact 
sold;  the  debts  due  to  the  firm  presumably  collected;  its 
liabilities  all  paid  except  the  note  to  Mrs.  Ham;  and  that 
was  due  and  should  have  been  paid,  and  its  further  postpone* 
ment  was  a  negligent  or  intended  violation  of  duty.  I  have 
not  the  least  doubt  that  Gilmore's  right  of  action  for  an  ac- 
counting and  a  recovery  of  his  share  of  the  surplus  accrued 
at  that  date,  and  could  have  been  successfully  maintained. 
Since  almost  twenty  years  elapsed  from  that  date  before  the 
present  action  was  commenced,  it  is  clear  that  the  statute  is 
a  defense,  and  has  barred  the  right 

There  are  some  answers  to  that  conclusion  which  demand 
further  consideration.  One  of  them  is  founded  upon  the 
doctrine  applicable  to  trusts  that  the  statute  does  not  run 
^*  upon  them  until  they  are  openly  repudiated  by  the  trus- 
tee. Without  pausing  to  consider  the  scope  and  limita- 
tions of  that  doctrine,  it  is  enough  for  present  purposes  to 
repeat  what  I  have  already  said,  that  the  agency  of  the  liqui- 
dator is  not  a  direct  trust,  and  the  rule  asserted  applies  only 
to  such.  In  Lammer  ▼.  Stoddard^  103  N.  Y.  672,  we  de- 
scribed the  doctrine  as  applicable  against  a  trustee  of  an 
actual,  express^  and  subsisting  trust,  but  held  that  where  the 
trustee  became  such  by  implication  or  construction,  the  stat- 
ute ran  from  the  date  of  the  wrong  which  raised  the  implica- 
tion. It  may  be  added  that  even  in  the  case  of  a  direct  trust, 
the  statute  will  begin  to  run  when  it  ends,  and  the  trustee  has 
no  longer  a  right  to  hold  the  fund  or  property  as  such,  but  is 
bound  to  pay  it  over  or  transfer  it  discharged  from  the  trust 

A  further  answer  is  found  in  the  suggestion  that  whatever 
may  be  the  right  of  the  retiring  partner  to  sue  for  an  account- 
ing, the  liquidating  partner  cannot  avail  himself  of  the  stat- 
ute until  be  has  completed  the  liquidation.  The  argument 
is,  that  the  law  gives  him  a  reasonable  time;  that  if  he  takes 
more,  or  is  allowed  to  take  more,  he  at  least  cannot  com* 
plain;  and  that  the  statute  does  not  mean  to  reward  his  neg- 
ligence, nor  punish  the  grace  of  his  copartner.  The  trouble 
about  this  argument  seems  to  me  twofold:  It  disregards  the 
mandate  of  the  enactment  which  makes  the  date  of  the 
accruing  of  the  cause  of  action  the  point  of  time  from  which 
the  statute  begins  to  run  and  substitutes  an  entirely  different 
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and  incoDBistent  date.  We  have  no  right  to  disregard  the 
plain  terms  of  the  law,  bat  mast  obey  them  as  well  as  we  can. 
And  to  the  farther  idea  thai  it  was  not  intended  to  reward 
the  negligence  of  the  liquidator,  or  enable  him  to  take  ad- 
vantage of  his  own  wrong,  the  obvious  answer  is,  that  the 
•doctrine  would  repeal  the  statute  in  every 'case.  He  who 
pleads  the  statute  is  always  taking  advantage  of  his  own 
wrong  in  the  sense  that  it  is  invariably  his  own  default,  his 
neglect,  or  wrongful  act,  which  originates  a  cause  of  action 
against  himself,  and  so  sets  the  statute  of  limitations  running. 
The  law  does  not  intend  to  reward  one  or  punish  the  other, 
but  goes  upon  a  broad  ground  ^^  of  public  policy,  which 
aims  to  end  litigation  within  periods  which  are  fair  and  just 
to  both  parties.  On  the  one  hand,  the  liquidator  must  act 
promptly  and  diligently,  and  not  seek  to  drag  the  settlement 
out  through  long  years  for  his  own  convenience,  or  in  dis- 
regard of  the  rights  of  his  copartner;  and  on  the  other,  the 
latter  must  not  sleep  on  his  rights,  and  wait  till  books  are 
lost,  or  vouchers  mislaid,  or  witnesses  dead,  before  seeking 
an  accounting  and  payment. 

While  it  would  not  displease  us  to  compel  this  defendant 
to  account,  we  must  refuse  to  do  so  in  obedience  to  the  law. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  

Th«  Powerif  Biff  hit,  Iilabilitiost  and  Bomedios  of  Partners  aft«r  the 

Diaaolutlon  of  tho  Firm.* 

Upon  tha  death  of  one  of  the  members  of  the  partnership  it  is  thereby 
dissoWed,  and  the  title  to  the  personal  assets  vests  in  the  survivor  or  sar- 
▼iTors,  npon  whom  also  devolve  the  powers  and  rights  before  snoh  death, 
appertaining  to  the  members  of  the  whole  firm:  BusaeU  v.  McOall,  141  N.  Y. 
437;  38  Am.  St  Bep.  807.  It  is  not  the  purpose  of  this  note  to  give 
any  special  attention  to  that  part  of  the  law  of  partnership  applicable 
to  the  relations  between  a  surviving  partner  and  the  representative  heirs, 
or  other  successors  in  interest  of  a  deceased  partner,  or  to  show  what 
are  the  special  powers,  rights,  duties,  or  liabilities  of  surviving  part- 
ners. Thoae  subjects  have  already  received  treatment  in  the  note  on 
l^rooeedings  against  the  representatives  of  deceased  partners  to  enforoe 
partnership  liabilities:  77  Am.  Dec  114-117;  on  the  liability  of  such  repre- 
sentative for  carrying  on  the  partnership  business:  86  Am.  Dee.  800-802; 
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Notice  of  dissolution,  what  sufSelent:  26  Am.  Dea  290-298. 
On  a  partner's  power  after  dissolution:  6  Am.  Dec  574^876. 
Acknowledgments  and  new  promises  by  a  partner  aft«r  s«esel«ila«:  a  Am. 
Dee.88D-832. 
Powers  and  duties  of  surviving  partners:  66  Am.  Dec  295-mL 

AM.  Si;  Rmr^  \0L,  XL.— 90 
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«n  the  poif«rf  And  datiet  of  Burriving  partners:  65  Am.  Dec.  296-903.  Tlii» 
note  ie  addreeeed  to  casee  in  which,  though  there  has  been  a  dissolatioo,  all 
the  partners  are  still  lining. 

Diuoiution  Rendu  in  a  LhnUed  Partnenhip  for  Cloaing  Purposes.  ~  It  ia 
somewhat  diflGicult  to  describe  the  precise  relations  of  partners  after  the  dig* 
solution  of  the  firm  and  while  all  of  them  oontinne  to  have  an  interest  in  ita 
affairs.  As  to  their  property,  they  have  sometimes  been  said  to  be  tenaut» 
in  common,  bnt  it  is  certain  that  their  rights  and  powers  differ  essentially 
from  those  of  such  cotenants.  They  are,  in  effect,  still  partners,  but  their 
partnership  does  not  extend  to  new  business,  and,  in  the  absence  of  aa 
agreement  to  the  contrary,  exists  solely  for  the  purpose  of  closing  bnainesa 
by  collecting  all  indebtedness  due  to,  and  discharging  all  obligations  t1u» 
from,  the  firm,  and  disposing  of  the  property  with  a  view  to  meeting  such 
obligations,  and  to  reach  a  condition  where  a  division  can  be  had  between, 
the  partners  of  all  the  remaining  assets,  and  the  partnership  relations  thua 
finally  and  absolutely  terminated.  In  other  words,  the  old  partnership  \m 
terminated,  and  its  place  taken  by  a  new  or  modified  partnership,  the  solo- 
purpose  of  which,  in  the  absenoe  of  special  stipulation^  is  the  ooUection  of 
the  assets  and  the  discharging  of  the  obligations  of  the  old  firm,  and  the  final 
distribution  of  the  net  balance  among  the  parties  entitled  thereto,  and 
whenever  the  rights  or  powers  of  either  of  the  partners  are  called  in  ques- 
tion attention  must  be  given  to  the  existence  of  this  limited  partnership, 
and  the  act  sustained  when  legitimately  included  within  its  purposes,  and 
denied  effect  when  falling  without  or  extending  beyond  those  purposes. 
For  the  purposes  which  the  partners  may  lawfully  seek,  the  power  of  each 
continues  as  before.  Upon  the  dissolution  the  right  to  take  new  business, 
or  to  enter  into  new  engagements  of  any  character,  except  when  looking  to* 
the  dosing  of  the  business  and  the  preservation  of  the  property,  terminates, 
and  hence  any  act  of  either  of  the  partners  in  making  new  contracts  or 
•ngagements,  except  those  of  the  character  indicated,  binds  himself  alone;, 
and,  on  the  other  hand,  any  acts  of  his  in  the  line  of  duty  remaining  to  tho 
partners  after  such  dissolution  binds  them  all.  Otherwise  it  would  not  be- 
possible  to  do  any  necessary  act  towards  closing  the  partnership  business- 
without  the  consent  of  all  the  partners.  "  Whilst  each  partner  may  bind 
the  partnership  by  his  contracts  in  any  matter  within  the  limits  of  the  part- 
nership, he  cannot  bind  it  by  any  contract  beyond  those  limits;  and  the  dis* 
solution  of  the  partnership  puts  an  end  to  his  authority.  This  may  be- 
stated  as  the  general  rule,  a  well-defined  exception  to  which  exists  where- 
the  partnership  has  contracted  engagements  which  cannot  be  fulfilled  dnring^ 
its  existence,  in  which  case,  for  the  purpose  of  making  good  such  outstand- 
ing engagements,  of  taking  and  settling  all  accounts,  and  collecting  all  tho- 
property,  means,  and  assets  of  the  partnership  existing  at  the  time  of  itr 
dissolution,  for  the  benefit  of.  all  interested,  the  partnership  must  continue, 
although  for  all  other  purposes  it  is  actually  dissolved.  ....  In  the  fulfill- 
ment of  outstanding  engagements  of  the  firm,  and  in  the  settlement  of  its- 
business  generally,  the  authority  of  each  member  remains  the  same  as  before 
the  dissolution:  Western  Stage  Co.  v.  Walker,  2  Iowa,  604;  05  Am.  Dec.  789; 
Brown  v.  Higfjinbolham^  6  Leigh,  583;  27  Am.  Deo.  618;  King  v.  Smith,  4 
Car.  ft  P.  108;  Oram  v.  CadweU,  5  Cow.  493;  Artan  t.  Booth,  4  J.  B. 
Moore,  192;  Murray  v.  Mumford,  6  Cow.  441.  "It  may  be  affirmed  that  a. 
partnership,  though  dissolved  for  future  operations,  remains  in  force  for 
closing  the  concern,  and  that  the  liquidating  partner  retains  his  former 
power  to  bind  the  firm  in  all  things  within  the  scope  of  the  business  com* 
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mittad  to  him.  The  proper  limitation  to  tho  ezereiee  of  It  Is  that  it  he 
ffeetrained  to  the  aet  or  aete  neceeaary  to  be  done  for  the  henefieial  trani- 
aetion  of  it":  ffou§er  t.  Irdne,  8  Watts  ft  a  845;  88  Am.  Dea  768}  Fereira 
▼•  Sabres,  6  Watts  ft  8.  210;  40  Am.  Dea  496. 

Whethitr  the  LaU  Partnen  art  CoUnanU.—lt  has  been  said  that  the 
"  moment  the  partnership  oeases  the  partners  become  distinot  persons;  they 
are  tenants  in  common  of  the  partnership  property  nndispoaed  of  from  that 
period  ":  Abel  w,  SuUont  8  Esp.  108.  Perhaps  to  call  them  tenants  in  common 
will  describe  their  property  rights  as  clearly  as  any  other  term,  bnt  their 
relation  to  one  another  and  their  authority  orer  the  property  is  essentially 
different  from  that  of  tenants  in  common.  If  they  had  no  powers  other  than 
those  of  tenants  in  common  no  transfer  or  sale  oonld  be  made  of  any  of  the 
assets  of  ths  late  firm  except  with  the  consent  of  all  its  members,  and  some 
of  the  decisions  do  so  hold:  8tabr  r,  Bieftardton,  106  Ind.  432.  After  the  debts 
of  the  partnership  ha^e  been  paid  so  that  thers  is  no  longer  any  necessity  of 
selling  partnership  property  and  no  reason  why  the  law  ordinarily  applicable 
to  a  tenancy  in  common  should  not  be  applied,  it  is  perhaps  true  that  one  of 
the  late  partners  has  no  authority  to  sell  the  property  without  the  consent 
of  the  others:  Hogtndchler  t.  Lyon^  12  Kan.  276.  While,  howeyer,  there  is 
a  necessity  of  disposing  of  the  property  to  meet  partnership  obligations,  the 
title  to  it  is  essentially  of  a  partnership  character  rather  than  of  the' char- 
acter of  cotenancy,  and  includes  the  power  of  either  partner  to  dispose  of 
it  for  partnership  purposes!  Rice  t.  MeMariiH,  89  Conn.  673;  Taie  ▼.  Sameg, 
1  Met.  486. 

Sates  and  Other  Tran»/er$  <if  Propetty  hjf  a  Member  qf  a  Diseoived  Partner* 
Aip  most,  within  the  principles  heretofore  stated,  be  upheld  when  necessary 
for  any  partnership  purpoee  such  as  railing  moneys  with  which  to  pay  debts 
and  the  like:  Moree  t.  Beliowe,  7  N.  H.  549;  28  Am.  Dec.  372;  MiUikm  t. 
XorJnflT,  37  Me.  408;  Thur^  r,  Lidgerwood,  69  N.  Y.  198;  BenneU  r.  B^iekan, 
61  N.  Y.  222;  and.  in  the  absence  of  any  evidence  to  the  contrary,  a  transfer 
by  such  a  partner  will  be  presnmsd  to  hsTe  been  for  some  authorised  pur- 
pose and  therefore  is  at  least  jnima  facie  valid:  Bach  ▼.  Slate  Itu,  Co,,  64 
Iowa,  606.  If  there  is  no  necessity  for  the  sale,  a  more  difficult  question 
arises  and  one  upion  which  the  adjudged  cases  do  not  speak  either  clearly  or 
harmoniously.  A  third  person  cannot  be  presumed  to  have  knowledge  of  the 
state  of  the  partnership  accounts,  nor  do  we  think  he  is  under  any  obliga- 
tion  to  make  inquiry  for  the  purpose  of  determining  whether  the  affairs  of 
the  late  partnership  are  in  such  a  condition  that  its  business  might  be  closed 
and  the  partnership  assets  distributed  without  making  any  further  sales  or 
transfers  of  its  property.  A  sale  made  by  one  of  the  late  partners  should 
therefore  be  sustained  if  the  purchaser  acts  in  good  faith,  whether  any 
debts  of  the  firm  remain  unpaid  or  not:  BMine  r.  Fuller,  2-4  N.  Y.  576. 

In  what  we  have  said  affirming  ths  power  of  a  partner  after  the  dissolu- 
tion of  a  firm  to  transfer  its  property  we  do  not  wish  to  be  understood  as 
stating  that  he  has  any  greater  authority  than  existed  during  the  continu- 
auce  of  the  firm.  The  authority  of  a  partner  to  dispose  of  partnership 
assets  does  not  ordinarily  extend  to  real  property.  This,  though  purchased 
in  the  name  of  the  partners  and  with  the  funds  of  the  firm  and  intended  to 
be  partnership  assets,  is  at  law  deemed  to  be  the  property  of  the  members 
of  the  firm  in  whose  name  the  conveyance  has  been  taken,  and  the  legal  title 
cannot  be  conveyed  except  as  in  other  couveyances  of  real  pruperty  held  by 
ootenants,  to  wit»  by  an  instrument  executed  by  all  tiie  parties  wiih  the 
same  formalities  as  if  each  held  an  estate  in  severalty:  Freeman  on  Coteu* 
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anoy  and  Partition,  lea  119;  R^ner  ▼.  McCanmdk  17  HI.  212;  63  Am. 
Dae.  362;  Ohenter  ▼.  Diekenon,  64  N.  Y.  10;  18  Am.  Rap.  660;  Van  Brm^ 
T.  AppltifaU,  44  N.  Y.  644. 

The  Indor»ement  qf  Negotiable  Paiper  may  ba  oonaidarad  firat  aa  a  oontraek 
involving  liability  ou  tha  part  of  tfaa  indoraara  in  caaa  tha  papar  ia  not  paid 
when  dna,  and,  saoond,  aa  a  mera  meani  of  tranaferring  the  title  of  tha  paper 
indoraed.  So  far  as  an  indorsement  involves  a  new  eontraot  it  is  nndonbt- 
adly  beyond  tha  power  of  any  member  of  a  dissolved  partnership  to  ereata 
any  liability  against  his  late  partners,  whether  he  aasnmas  to  make  tha 
indoraement  in  the  name  of  the  firm  or  not,  and  irreapactive  of  the  porpoaa 
for  which  the  indorsement  waa  made.  Henoe  the  firm  eannot  ba  held 
answerable  on  such  indorsement,  though  the  partner  who  made  it  thereby 
transferred  the  paper  in  payment  of  a  firm  debt:  Bryaad  v.  Lord^  19  Minn. 
896;  8af\ford  v.  Mieklee,  4  Johns.  224;  Fellaw$  v.  Wyman,  83  N.  H.  351; 
Dana  v.  Canani,  80  Vt  246;  NoU  v.  Dimming,  6  La.  280;  26  Am.  Deo.  491; 
Humphries  v.  Chastain,  5  Ga.  166;  48  Am.  l>ea  247;  WhUwroth  v.  Ballard, 
66  Ind.  279;  Lumberman's  Bank  v.  PraU,  61  Me.  668;  WhiU  v.  Tudor,  24 
Tex.  639;  76  Am.  Dec.  126.  We  do  not,  however,  see  any  objection  to  giv* 
ing  tha  indorsement  effect  aa  a  mere  transfer  of  title  to  the  property: 
Chappellr,  Allen,  88  Mo.  218;   Waiie  v.  Foster,  88  Me.  424. 

Compt'omisesand  Adjustments. — Somewhat  analagous  to  transfers  made  by 
one  of  the  partnera  after  the  dissolution  of  the  firm  are  sattlementa  and 
adjustments  of  controversies  between  the  firm  and  others  by  which  the 
liability  of  the  firm  upon  claims  made  against  it  ia  determined  and  ax* 
tinguished,  or  the  amount  of  its  claim  against  a  stranger  is  aettlad  and 
discharged.  In  an  early  American  case  it  was  decided  that  after  the  disso- 
lution one  partuer  cannot  bind  the  others  by  settling  accounts  with,  or 
allowing  credita  to,  customers  of  the  firm:  Bootes  v.  Wel{ford,  4  Munf* 
216;  6  Am.  Dec.  610.  This  does  not  accord  with  the  weight  of  authority 
on  the  aubjeot.  Any  compromise  or  adjuatment  made  by  one  of  the  lata 
partnera,  whether  it  be  of  a  claim  in  favor  of,  or  against,  the  firm,  ia  bind- 
ing on  his  late  oopartners  if  made  in  good  faith,  and  each  ia  anawerable  for 
his  share  of  the  liability  thus  fixed  againat  the  firm,  and  mnat  content  him 
aelf  with  hia  share  of  the  amount  thus  found  to  be  due  to  it:  TuU  v.  Cloneg, 
62  Mo.  116;  Moist's  Admrs.  Appeal,  74  Pa.  St.  166;  ^oat  v.  Taylor,  84Miaa. 
842;  Cannon  v.  WUilman,  28  Conn.  4,72,  493L  These  decisions  may  aeem  to 
conflict  with  the  general  rule  that  neither  partner  can,  after  the  diasolution 
of  the  firm,  enter  into  new  contracta  on  its  behalf  or  create  any  liability 
against  it,  but  they  proceed  on  the  theory  that  no  new  liability  is  created 
nor  any  new  contract  made;  that  the  liability  or  contract  already  exists,  and 
that  in  the  course  of  the  settlement  of  the  partnership  affitira  the  fixing  of 
the  amount  due  ia  a  necessary  transaction  without  which  there  ean  be  no 
final  settlement,  and  it  is  therefore  a  part  of  the  remaining  partnerahip 
business  over  which  each  partner  has  an  implied  authority  which  he  may 
exercise  to  the  same  extent  aa  if  the  partnerahip  atill  eziatad  unimpaired  1^ 
any  dissolution. 

New  Oontrads, — ^That  neither  member  oi  a  dissolved  partnership  can  in  ita 
name  or  as  its  act  enter  into  contracts  for  the  doing  of  new  buaineaa  ia  obvi- 
ous, and  the  authorities  with  but  few  exceptions  deny  hia  power  to  enter 
into  any  new  contract  whatsoever,  so  aa  to  impose  any  liability  on  hia 
copartners,  though  such  contract  grows  out  of  business  entered  upon  by 
the  firm  before  ita  dissolution,  or  is  in  settlement,  extension,  or  renewal  of 
obligatioua  antedating  auoh  dissolution:  BUicoU  r.  Ntehokt  7  Qill.  86|  48 
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Am.  Dee.  646$  Wilmrn  t.  Torberi,  8  Stew.  296;  21  Am.  Dec.  632;  Hmni  ▼. 
mu,  8  Md.  899;  68  Am.  Deo.  706;  White  t.  Tudor,  24  Te^.  639;  76  Am. 
Deo.  126.  "But  where  no  qnettion  of  notioe  in  terrenes  the  diasolntion 
works  an  absolute  and  unqualified  reTOoation  ol  all  power  and  authority  in 
either  of  the  partners  to  bind  the  others  to  any  new  engagement,  contract» 
orpromiss.  In  the  language  of  Judge  Story:  'None  of  the  partners  can 
create  any  new  oontracts  or  obligations  binding  upon  the  partnership;  none 
of  them  can  buy,  or  sell,  or  pledge  goods  on  account  thereof;  none  of  then 
can  indorse  or  transfer  the  partnership  securities  to  third  persons,  or  in  any 
other  way  make  their  aots  the  acts  of  the  partnership.  In  short,  none  of 
them  can  do  any  act,  or  make  any  disposition  of  the  partnership  property 
Of  funds,  in  any  manner  inconsistent  with  the  primary  duty,  now  incumbent 
on  all  of  them,  of  winding  up  the  whole  concerns  of  the  partnership:  Story 
on  Partnership,  sen.  322.  As  the  dissolution  finds  the  engagements  of  tha 
company  they  must  remain  until  liquidated  and  paid,  unless  all  the  partners 
consent  to  come  under  new  engagements  or  otherwise  change  their  oharaoter'*t 
Palmer  t.  Dodge^  4  Ohio  St.  21;  62  Am.  Dec.  271.  Henee  a  note  cannot 
be  executed  by  any  of  the  late  partners  for  an  indebtedness  confessedly  duo 
from  the  firm  before  its  dissolution:  Smith  r,  Sheldon,  35  Mich.  42;  24  Am. 
Rep.  529;  Haddock  t.  Croeheron^  32  Tex.  276;  5  Am.  Rep.  244;  nor,  though 
partly  executed  before,  can  the  execution  be  completed  by  him  after  such 
dissolution.  A  note  cannot  become  inoperative  except  by  its  deliyery. 
Therefore,  though  it  was  signed  in  the  firm  name,  and  as  so  signed  was 
ready  for  delivery  before  the  dissolution,  such  dissolution  revokes  the 
authority  of  either  of  the  members  to  make  the  delivery,  and  no  sulisequent 
delivery  can  be  effective  without  the  consent  of  all  the  copartners:  Wood* 
ford  V.  Dorwin,  3  Vt  82;  21  Am.  Dec.  573;  Bobb  v.  Mudge,  14  Gray,  534; 
Oale  T.  MUler,  54  N.  T.  536;  OUmeoek  v.  Smith,  25  Ala.  474;  MerrU  v. 
Pollyn,  16  B.  Mon.  355;   Woodworth  v.  Doumer,  13  Vt.  522;  37  Am.  Dec.  611. 

RtnewaU  and  Bxtendom, — The  same  rule  applies  where  promissory  notes 
or  other  evidence  of  indebtedness  haTo  been  given  during  the  existenos 
of  the  partnership.  They  cannot,  after  its  dissolution,  be  renewed  or  ex* 
tended  by  either  party  without  express  authority  from  the  others,  for  every 
new  obligation  roust  necessarily  be  of  different  purport  from  the  old  evi- 
dence of  indebtedness,  and  if  either  of  the  partners  had  authority  to  create 
a  new,  to  take  the  place  of  the  old,  indebtedness  he  could  thereby  prolong 
the  liability  of  the  firm  for  an  indefinite  period,  and  thus  hinder,  rather  than 
promote,  the  final  closing  of  its  business  and  the  distribution  of  its  assets: 
OaiUott  ▼.  Ptanter$'  Jkc  Bank.  1  McMull.  209;  36  Am.  Deo.  256;  Perrm 
T.  Keeney  19  Me.  355;  86  Am.  Dec.  759;  Haddock  v.  Crocheron,  32  Tex.  276; 
6  Am.  Jlep.  244;  White  ▼.  Tudor,  24  Tex.  639;  76  Am.  Dec.  126;  Parker  r. 
Cfouiina,  2  Gratt.  272;  44  Am.  Dec.  888;  Hurst  t.  Hili,  8  Md.  399;  63  Am. 
Dec  705. 

AcknowtedgmenU  and  New  Promieee  in  Connection  with  the  Statute  qfLimi^ 
tatione.  If  it  I>e  true,  as  the  authorities  cited  in  the  last  paragraph  affirm, 
that  neither  member  of  a  dissolved  partnership  has  the  power  to  renew  m 
promissory  note  or  other  evidence  of  indebtedness  so  as  to  bind  his  oo» 
partners,  then,  upon  the  same  principle,  every  acknowledgment,  new  prom- 
ise, or  partial  payment,  made  by  one  of  the  late  copartners  ought  to  be 
equally  unavailing  to  prevent  the  running  of  the  statute  of  limitations,  or  to 
revive  a  debt  already  barred  thereby,  for  sorely  to  give  such  an  effect  to 
an  acknowledgment  or  promise  made  by  one  of  the  partners  is  to  permit 
him  to  renew  the  firm  indebtedness^  and  what  he  cannot  do  directly  he 
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ought  not  to  be  able  to  accomplish  indirectly.  "Now,  tbe  doctrine  aeem* 
well  lettted  by  authority,  that  an  acknowledgment  is  to  be  considered,  not 
as  a  oontinuation  of  the  old  promise,  bat  as  evidence  of  a  new  promise;  and 
therefore,  it  is  alone  this  new  promise  which  takes  the  debt  ont  of  the  st»t> 
ate.  This  new  promise  is  a  new  contract,  nothing  more,  nothing  less;  and 
it  is  a  contract  to  pay  a  pre-existing  debt,  which  of  itself  does  not  bind  the 
party,  becanse  by  force  of  the  law  it  was  extinguished.  Hence,  is  not 
the  acknowledgment,  in  essence  and  in  law,  the  creation  of  a  new  contract^ 
which  giyes  the  creditor  a  new  cause  of  action,  and  not  simply  the  enforce- 
ment of  the  old  one  7  It,  therefore,  seems  clear,  both  upon  principle  and 
authority,  that  after  the  relation  of  partners  has  ceased  to  exist  one  of  the 
partners  cannot,  upon  the  ground  of  mutual  agency,  bind  the  others  by  such 
oootraot":  Maybeny  r,  WiUoughby,  6  Neb.  868;  226  Am.  Rep.  491.  Theee 
▼iews  are  supported  by  a  slight  preponderance  of  authority  and  forbid  both 
the  renewal  of  a  debt  after  it  is  completely  barred  by  the  statute  and  the 
continuation  of  the  time  within  which  the  statute  will  operate  where  the 
new  promise,  acknowledgment,  or  partial  payment  takes  place  before  the 
bar  of  the  statute  has  already  become  final:  HackUy  ▼.  Patrick,  3  Johns. 
636;  TaU  ▼.  CUmenis,  16  Fla.  3.39;  26  Am.  Rep.  709;  Mayherry  ▼.  WiUougidiiy, 
L  Neb.  368;  25  Am.  Rep.  491;  BtUY.  Mmri$on,  1  Pet  361;  Shoemaker  ▼. 
JBenedict,  11  N.  Y.  176;  62  Am.  Dec.  96;  Bush  v.  StovfeU,  71  Pa.  St.  206; 
iO  Am.  Rep.  694;  Levy  r.  Cadet,  17  Serg.  k,  R.  126;  17  Am.  Deo.  650;  gltt" 
€oU  V.  NidioU,  7  Gill.  86;  48  Am.  Deo.  646;  Van  Keurtn  ▼.  Pomie/ee,  2  N.  Y. 
^26;  61  Am.  Dec  32;^;  ifiMe  ▼.  DofuUon,  2  Humph.  166;  36  Am.  Deo.  309. 
The  theory  apparently  adopted  in  England,  howoTer,  is  that  eveiy  joint 
debtor,  whether  the  debtors  are  copartners  or  not,  is  for  certain  purpoaes 
the  agent  of  his  codebtors,  among  which  is  included  the  implied  and  irrer- 
ocable  authority  to  make  partial  payments,  acknowledgments,  and  new 
promises  upon  and  respecting  the  joint  debt,  haying  the  same  effect  as 
against  his  codebiors  as  against  himself,  both  in  prolonging  the  statute 
of  limitations  and  in  reyiving  obligations  wholly  barred  thereby.  The 
authorities  applying  this  rule  to  the  members  of  dissolved  corporations  are 
scarcely  inferior  in  weight  and  are  perhaps  superior  in  number  to  those 
supporting  the  opposite  doctrine:  M^rriU  ▼•  Day,  9  Vroom.  82;  20  Am. 
Rep.  362;  MUU  ▼.  Hyde,  19  Vt.  59;  46  Am.  Deo.  177;  WhiUomb  t.  WkUkig, 
2  Doug.  661;  Wood  ▼.  Braddiek,  1  Taunt  104;  Cody  v.  8hepl4ei'd,  11  Pick. 
400;  22  Am.  Dec.  379;  Vinal  v.  Bw-rill,  16  Pick.  401;  WUUr.  ffiU^  2  Der. 
&  B.  Eq.  231;  31  Am.  Dec  412;  OreenUs\f  r,  Quincy,  12  Me.  U;  28  Am. 
Dec.  146;  Mcl/Uire  r.  Oliver,  2  Hawks,  209;  11  Am.  Dec.  760;  Austin  v, 
Boattrick,  9  Conn.  496;  26  Am.  Dec  42;  BeardtUy  ▼.  HaU^  36  Conn.  270; 
4  Am.  Rep.  74;  WfteelotA  t.  DooliUU^  18  Vt  400;  46  Am.  Dec  163;  McOimrg 
w,  Howard,  46  Mc  366;  100  Am.  Dec  378i 

The  AdmiMi(m$  of  a  Partner  oJUr  the  Diseolution  of  a  partnership  stand  on 
oxactly  the  same  footing  as  his  acknowledgments  or  new  promisee  respect- 
ing debts  against  which  the  statute  of  limitations  is  interposed  as  a  defense  by 
his  copartners,  and  the  same  difference  of  judicial  opinion  exists  as  to  the 
effect  to  be  accorded  to  them.  As  to  transactions  arising  after  the  dissolu- 
tion, we  believe  that  none  of  the  decisions  maintain  that  the  late  copartners 
are  authorized  to  act  as  agents  of  one  another:  Taylor  v.  HiHyer^  8  Blackf. 
433;  26  Am.  Dec  430;  WOUe  v.  HiU,  2  Dev.  ft  B.  231;  31  Am.  Dec  412. 
But  where  the  transaction  has  taken  place  during  the  existence  of  the  part- 
nership so  as  to  create  a  liability  against  it  the  English,  and  a  large  number 
of  the  American,  decisions  assert  that  though  the  partnership  is  snbse* 
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'qaently  diasoW«d,  caeh  of  tha  lata  oopartnara  so  far  rapratante  his  fellows 
that  any  daclaration  mada  by  him  is  compataDt  but  not  conolusiTe  aWdanoa 
4igainst  thams  Wood  r.  Braddiek,  I  Taunt*  104;  Cody  ▼.  Shepherd,  11  Piok. 
400;  22  Am.  Da&  379.  Hanoa  tha  following  admissions  mada  aftar  tha 
•dissolation  of  a  partnarship  by  ona  membar  tharaof  hava  blan  racaivad  in 
-avidanca  against  the  othars:  An  admission  that  though  a  raaaipt  had  bean 
given  showing  tha  payment  of  a  partnership  debt,  it  was  given  by  mistake, 
and  the  debt  remained  wholly  or  partly  unpaid:  Brulge  t.  Orajf,  14  Pick. 
^;  25  Am.  Dea  368;  that  ona  of  tha  lata  partners  adjusted  the  acoonnts 
between  the  firm  and  ona  of  its  creditors,  and  admitted  a  certain  sum  to  ba 
<iue:  Feigley  t.  Whiiaher,  22  Ohio  St  606;  10  Am.  Rap.  778;  BtasUm  ▼.  Af« 
wards,  134  Mass.  667;  Ide  ▼.  InffraAam,  6  Gray,  106;  that  a  member  of  tha 
iate  firm  had  received  property  in  payment  of  tha  debt  due  to  it:  Kirk  ▼. 
HiaU,  2  Ind.  822;  and  generally  any  admission  or  statement  eonoected 
^ith  a  partnership  liability  respecting  a  fact  alleged  to  have  occurred  during 
the  existence  of  the  firm:  Muruon  v.  Wiekwire,  21  Conn.  613,  618;  Parker  v. 
Merrill,  6  Me.  41;  Foster  v.  Itfield,  20  Me.  136;  Hinkley  r.  Oalligan,  84  Ma. 
101;  Oay  v.  Bowen,  8  Mat  100;  Mann  t.  Locke,  11  N.  H.  246;  Peimoyer  ▼. 
David,  8  Mich.  407;  Pierce  r.  Wood,  23  N.  H.  619;  RiA  r.  Flanders,  89 
N.  H.  304;  MeEirojf  r.  Ludlum,  32  N.^.  £q.  828;  Chardon  r.  OliphaiU,  Z 
Brev.  186;  6  Am.  Deo.  672;  Woodworth  v.  Downer,  13  Vt  622;  37  Am.  Deo. 
^11.  On  the  other  hand,  decisions  still  mora  numerous  deny  the  authority 
of  any  member  of  a  dissolved  firm  to  represent  his  copartners  aftar  its  die* 
solution  for  the  purpose  of  making  any  declaration  or  admission  to  be  opar« 
ative  against  them,  or  any  of  them  except  himself.  As  to  statements  mada 
by  a  late  partner  in  adjusting  accounts,  wa  hare  seen  that  he  has  authority, 
after  the  dissolution,  to  make  such  adjustments,  and  therefore  his  statements 
•or  admissions  that  a  particular  sum  remained  dua  to  or  from  tha  firm  may 
be  admissible  against  it  and  its  lata  members  as  part  of  the  res  gesUs,  When, 
however,  an  admission  of  a  partner  made  after  tha  dissolution  is  not  part  of 
aome  act  which  he  is  than  authorised  to  do^  and  therefore  part  of  the  ret  ipes- 
icB,  the  majority  of  tha  American  deciaiona  deny  the  admissibility  of  suoh 
admission  for  any  purpose  except  as  evidence  against  tha  parson  making  it: 
Brady  v.  Hill,  1  Ma  316;  13  Am.  Dea  603;  Baker  r.  StackpooU,  9  Cow.  420; 

18  Am.  Dea  608;  Hamilton  v.  Summers,  13  &  Hon.  11;  64  Am.  Dea  609; 
Barringer  v.  Sneed,  3  Stew.  201;  20  Am.  Dea  74;  Dowuloi  v.  Bawlings,  68- 
Jia  76;  Walden  v.  Sherburne,  16  Johns.  409;  Nidtols  v.  W/uie,  86  N.  Y.  631 1 
Pringle  v.  Leverieh,  97  N.  Y.  181;  49  Am.  Rep.  622;  Hogg  v.  Orgill,  84  Pa. 
St  344;  Bispham  t.  Patterson,  2  McLean,  87;  Thompson  v.  Bowman,  6- 
WalL  316;  Bums  t.  McKemie,  23  CaU  101;  Curry  ^.  White,  61  Cal.  630; 
MOler  ▼.  Neimeriek,  19  111.  172;  Window  v.  Newlan,  46  III  145;  Yandes  v. 
Lefawur,  2  Blackf.  371;  Spears  v.  TiAand,  1  A.  K«  Marsh.  203;  10  Am.  Daa 
722;  Croiig  t.  Alverson,  6  J.  J.  Marsh.  609;  BenOeyT.  WiUe.  3  &  Mon.  263, 
-266;  38  Am.  Dea  186;  Daniel  v.  Nelson,  10  B.  Mon.  316;  Conery  v.  Hayes, 

19  La.  Ann.  326;  liaxey  t.  Strong,  63  Miss.  280;  Owings  r.  Low,  6  Oill.  ft  J. 
134;  Brady,  t.  HiU,  1  Ma  315;  13  Am.  Dea  603;  Little  v.  Ferguson,  11 
Uo.  598;  Pope  v.  Bisley,  23  Ma  185;  American  /.  M.  Co.  v.  Evans,  27  Ma 
152;  Flowers  ▼.  Helm,  29  Ma  324. 

The  Borrowing  of  Money,  whether  to  meat  pre-existing  obligations  or 
not  is  necessarily  a  new  oontract,  and  therefore  neither  member  of  a  dis- 
solved partnership  can  by  borrowing  money  bind  his  copartners,  unless  this 
constitutes  an  exception  to  the  general  rule  that  alter  the  4i>aolution  ns 
new  contracta  oan  be  entered  into  without  the  consent  of  all  tha  mambacs 
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of  the  late  firm.  Doubtless  there  may  be  oases  in  which  partnership  prop- 
erty  and  business  may  be  left  in  charge  of  one  or  more  members  of  a  die* 
soWed  firm  for  such  purposes  and  under  such  circumstances  that  his  partners 
must  be  assumed  to  have  intended  him  to  raise  moneys  for  its  preservation 
by  any  lawAl  method,  and  other  cases  in  whiob  moneys  raised  by  loan* 
have  been  employed  for  the  benefit  of  the  late  partnership  so  openly  that  all 
the  partners  must  be  deemed  to  have  known  of  and  ratified  the  means  bj 
which  it  was  procured,  though  they  consisted  of  new  contracts.  Hence,  tb* 
opinion  was  expressed  in  a  case  in  which  the  question  was  not  neoessarilj 
involved  that  a  partner,  after  the  dissolution  of  the  firm,  borrowing  money' 
and  applying  it  to  the  payment  of  partnership  obligations,  thereby  incurred 
a  liability  enforceable  against  all  the  members  of  the  firm:  BsicUe  of  Dana,  (^ 
Whart.  530;  34  Am.  Deo.  674.  We  apprehend,  however,  that  the  general 
power  of  a  partner  of  a  dissolved  partnership  to  borrow  money  even  to 
meet  obligations  of  the  firm  must  be  denied  in  all  cases  except  those  in 
which  the  character  of  the  business  which  the  other  copartners  have  left  to 
the  liquidating  partner  to  carry  on  is  such  that  they  must  have  anticipated 
that  he  could  not  manage  it  as  they  intended  he  should  without  using  tho 
credit  of  the  members  of  the  firm,  and,  therefore,  where  they  must  by  fair 
implication  be  deemed  to  have  iii^ested  him  with  the  power  to  borrow  if 
necessary. 

A$  io  Bu^nesi  which  Remaina  Uncompleted  c^fler  the  Dissoluthn  qf  the  firm 
and  which  it  has  the  right  to  complete  or  which  the  other  contracting  par^ 
ties  have  the  right  to  have  completed  notwithstanding  such  dissolution,  the 
partnership  must  be.  regarded  as  continuing  and  each  partner  as  having  the 
same  authority  as  before  to  represent  his  firm  in  all  acts  necessary  to  com- 
plete the  contract:  Page  r,  Wolcott,  15  Gray,  53d;  Holmes  v.  Shande,  27 
Miss.  40;  Ruet  v.  ChUolm,  57  Md.  376;  Western  Stage  Co,  v.  Walker,  2 
Iowa,  504;  56  Am.  Dec.  789.  He  may  therefore  act  for  the  firm  and  do  as 
its  act  whatever  is  essential  in  the  matter,  and  the  other  party  to  the  con- 
tract may  deal  with  him  alone  for  the  purpose  of  demanding,  requiring,  or 
performing  any  act  due  from  or  to  the  firm. 

If  a  Tender  or  Demand  Must  be  Made  or  a  Notice  Oiven  to  create  and 
keep  alive  a  liability  against  the  firm  it  may  be  made  or  given  to  either  of 
its  members  after  the  disolution  as  well  as  before.  This  rnle  applies  to  tho 
demand  required  to  be  made  and  the  notice  to  be  given  to  charge  the  firm  as 
indorsers  of  negotiable  paper:  Brown  ▼.  Turner^  16  Ala.  832;  Crowley  v. 
Barry,  4  Gill.  194;  Fourth  N,  B.  ▼.  Heuecften,  52  Mo.  207;  Gates  v.  Beecher, 
60  N.  Y.  518;  19  Am.  Rep.  207;  fiart  v.  Long,  1  Rob.  (La.)  83. 

Waivers.  ->If  the  holder  of  such  paper  after  failing  to  take  any  steps  to 
charge  the  firm  or  its  members  as  indorsers  releases  them  from  all  liability 
thereon,  doubtless  neither  member  can  subsequently  revive  such  liability  by 
any  waiver  or  agreement  to  which  the  others  did  not  assent,  for  this  would 
be  to  make  a  new  contract.  On  the  other  hand,  at  any  time,  while  the 
right  to  charge  the  firm  as  indorsers  continues,  either  partner  may  make 
any  waiver  which  it  would  be  competent  for  him  to  make  if  the  partnership 
had  not  been  dissolved.  He  may,  therefore,  on  behalf  of  the  firm  or  all  of 
its  members,  as  well  as  for  himself,  waive  demand«of  payment  and  notice  of 
nonpayment:  Darling  v.  March,  22  Me.  184;  Star  W.  Co.  r.  Sweuy,  62 
Iowa,  394;  Seldner  r,  ML  Jackson,  N.  B.,  66  Md.  488;  59  Am.  Rep.  190. 
8o  if  a  firm  is  entitled  to  the  delivery  of  goods  in  pursuance  of  a  contract 
'made  before  its  dissolution,  such  delivery  may  be  made  to  either  partner, 
and,  if  he  so  request,  may  be  at  a  place  different  from  that  designated  in 
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pr-  theoontractt  Cadg  T.  Shepherd,  11  Pick.  400;  22  Am.  Deo.  370;  Hnbfxird 

▼.  MaUhewi,  54  N.  Y.  4S;  18  Am.  Rep.  562; Kenney  y.  AU'Oler,  77  Pa.  St.  34. 
CoUeeCkme — If  moneys  become  due,  either  partner  has  a  right  to  collect 
and  receipt  for  them:  Bradley  ▼.  Camj>,  Kirby,  77;  1  Am.  Dec.  IZiNiekeU 
V.  Mooring,  16  Fla.  76;  Tyng  t.  Thayer,  8  Allen,  391;  Napier  r.  McLeod^ 
9  Wend.  120;  OUlUan  v.  Sun  M.  L  Co.,  41  N.  T.  376;  Cannon  t.  WiUlman. 
28  Conn.  472;  and  of  this  right  he  cannot  be  depriyed  by  any  notice  from 
the  others  to  the  creditor  warning  the  latter  not  to  make  such  payment: 
Granger  y.  MeOilcra,  24  111.  162. 

.7  What  are  the  BigfUe  qf  the  Partners  after  the  Disaolution  of  the  Firm  may, 

in  a  greet  degree,  be  inferred  from  what  we  haye  said  concerning  their  pow- 

l  ers,  for  what  either  has  the  power  to  do  as  the  representatiye  of  the  late 

firm  he  mnst  be  conceded  the  right  to  perform.  Hence,  each  has  an  equal 
right  to  the  possession  of  its  assets:  Orap  y.  Oreen,  142  N.  T.  816,  jxm^ 
p.  696,  and  each  may  do  whatever  acts  are  necessary  to  complete  the  busi* 
ness  of  the  partnership  upon  which  it  had  entered  before  its  dissolution  or 
which,  though  it  had  not  entered  thereupon,  it  had  bound  itself  to  do  by 
Agreement  continuing  in  force  notwithstanding  the  termination  of  the  part- 
nership.  Furthermore,  as  each  partner  is  entitled  to  have  the  business 
closed  by  the  collection  of  the  assets,  and  the  discharge  of  the  obligations, 
tnd  a  division  of  theresi'lue,  each  may  take  steps  looking  to  that  end  and 
exercise  the  powers  vested  in  him  to  dispose  of  and  preserve  the  property 
of  the  firm  and  to  pay  its  obligations.  He  has  the  right,  after  the  partner- 
ship liabilities  are  paid,  to  have  paid  him  from  the  remaining  assets  of  the 
firm  any  moneys  due  to  him  for  advances  made  or  othei  wise,  and,  to  aid  in 
the  enforcement  of  this  right,  is  entitled  to  the  benefit  of  a  partner's  lien: 
Boherte  v.  McCarty,  9  Ind.  16;  68  Am.  Dec.  604;  Bardwell  v.  Pen^,  19  Vt.  292; 
47  Am.  Dec.  687;  Johnson's  Appeal,  1 15  Pa.  St.  129;  2  Am.  St.  Rep.  539;  unless 
he  has  sold  his  interest  in  the  partnership  to  his  late  partners  or  to  a  stranger: 
Smith  V.  Edwards,!  Humph.  106;  46  Am.  Dec.  71;  MUkr  v.  EhUI,  5  Ohio 
St.  508;  67  Am.  Dec  305;  Upson  v.  Arnold,  19  Ga.  190;  63  Am.  Dec.  302; 
AmMr,  Hagerman,45'N.  J.  Eq.  186;  14  Am.  St.  Rep.  712  The  relations 
between  him  and  his  late  partners  are  still  relations  of  trust  and  confidence 
io  far  as  the  firm  business  and  assets  are  involved  precluding  them  from 
occapying  a  position  of  hostility  to  him  or  of  acquiring  for  themselves  an 
advantage  to  which  the  firm  is  entitled.  A  familiar  instance  of  the  applica- 
tion of  this  rule  exists  where  the  partnership  are  tenants  of  property  under 
a  lease  entitling  them  to  the  privilege  of  renewal,  in  which  case  neither 
party  can.  though  the  firm  has  been  dissolved,  obtain  a  ^newal  of  such 
lease  for  his  personal  benefit:  Johnsons  Appeal,  115  Pa.  St.  129;  2  Am.  St. 
Rep.  539;  Speiss  v.  Bosswog,  96  N.  Y.  651. 

After  the  dissolution  of  the  firm  each  of  the  partners  has  the  right  to 
enter  into  the  same  or  any  other  business  on  his  own  account.  As  to  tiie 
trademarks,  and  what  is  commonly  called  *'the  good-will  of  the  firm," 
they  are,  beyond  question,  firm  property,  and  each  of  the  partners  is 
entitled  to  have  them  treated  as  such,  and  even  by  the  appointment  of  a 
receiver  to  continue  the  business  for  a  short  time  to  prevent  their  deprecia- 
tion in  value,  and  to  enable  a  sale  thereof  to  be  made,  and  the  proceeds 
added  to  the  assets  for  distribution  among  the  several  partners:  Martin  v. 
Van  Schaiek,  4  Paige,  479;  Sheppard  v.  Boggs,  9  Neb.  217;  Williams  v. 
Wilson,  4  Sand.  Ch.  379,  though  this  rule  is  probably  inapplicable  to  those 
partnerships  of  a  personal  nature  in  which  the  business  consists  of  the  per- 
aomal  services  ef  the  several  members  in  some  capacity  in  which  they  bave^ 
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or  are  luppoted  to  have,  speoial  skill:  JRiee  ▼.  AngeO,  73  Tex.  350.  If  ihe 
good-will  it  gold  and  the  proseeda  added  to  the  aasete  of  the  firm,  the  part- 
ners will  be  compelled  to  respect  the  rights  of  the  purchaser,  and  not 
allowed  to  solicit  his  customers  ia  such  a  way  as  to  leave  the  impression 
that  they  are,  or  that  either  is,  carrying  on  the  business  at  the  old  standi 
or  as  the  successor  of  the  late  firm:  Myers  v.  Kalamatoo  Buggif  Co.,  64 
Mich.  215;  52  Am.  Rep.  811;  Sftaver  r.  Shaver^  64  Iowa,  206;  37  Am.  Rep. 
194.  Subject  to  these  limitations,  each  member  has  as  fully  and  com- 
pletely the  right  to  engage  in  any  kind  of  business  as  if  he  had  never  been 
a  member  of  the  partnership,  and  this  rule  is  equally  applicable,  whether 
the  good-will  has  been  sold  by  order  of  court  or  one  of  the  members  of  the 
firm  has  expressly  or  impliedly  transferred  it  to  the  others,  in  connection 
with  the  partnership  property  or  otherwise:  WiWama  v,  Farrand,  88  Mich. 
473;  CoUrell  v.  Babcock  P.  P.  M.  Co.,  64  Conn.  138;  Wtulilmi-n  t.  Doach,  68 
Wis.  439;  60  Am.  Rep.  873;  Peixraon  t.  Pearaon,  L.  R.  27  Ch.  Div.  146; 
Vtmon  V.  Hallon,  L.  R  34  Ch.  Div.  752;  Fish  BroB,  W.  Co.  ▼.  La  BeiU 
W.  W„  82  Wis.  546;  33  Am.  St  Rep.  72,  78;  BtrjfanUni  t.  BatUan.  86  La. 
Ann.  60;  48  Am.  Rep.  216,  and  note. 

If  property  of  the  firm  is  in  the  possession  of  one  of  the  members  of  the 
partnership  be  has  the  power  to  take  such  measures  as  are  necessary  for  its 
^preservation,  and  to  charge  the  partnership  for  the  expenses  reasonably 
incurred  thereby:  Conrad  v.  Buck,  21  W.  Va.  396,  413.  If  the  business  is 
conducted  with  the  consent  of  the  other  members,  the  one  in  charge  thereof 
may  employ  necessary  assistants,  and  for  all  expenses  in  carrying  on  the  bosi- 
iiess,  and  caring  for  the  assets,  he  is  entitled  to  charge  the  firm  account,  and 
to  be  compensated  on  the  settlement  of  its  aflairs:  Tyng  v.  Thayer,  8  Allen, 
391;  IloUoway  v.  Turner,  61  Md.  217;  Oyyer's  Appeal,  62  Pa.  St  73;  Mel- 
Urah  V.  Keen,  27  Beav.  236;  Airey  v.  Borham,  29  Beav.  620,  and  if  ha  has 
firm  moneys  in  his  hand  he  may  use  them  in  the  payment  of  snch  expenses 
and  in  the  discharge  of  any  existing  firm  obligation:  Bice  v.  McMartin,  39 
Conn.  573;  ScJuUck  t.  Harmon,  6  Minn.  266.  The  title  of  the  partnership 
is  after  the  dissolution  for  most  purposes  to  be  regarded  as  held  by  a  tenanoy 
in  common,  and  the  rights  of  the  several  partners  are  to  a  great  extent  those 
of  cotenants.  Therefore  neither  has  the  right  to  be  reimbursed  for  outlays 
thereon  other  than  those  for  its  preservation  and  perhaps  for  necessary 
repairs,  and  neither  has  the  right  at  the  expense  of  the  linn  to  make  im- 
provements or  to  rebuild  property  which  has  been  destroyed  by  fire  or  other- 
wise; StebbinM  ▼.  WiUard,  63  V t  666;  Freeman  on  Cotenancy  and  Fartnership, 
sees.  261,  262.  . 

CompenaalUnL — Each  of  the  partners,  in  the  absence  of  contract  stipula- 
tions to  the  contrary,  is  bound  to  give  his  services  to  the  business  of  the  firm, 
and  this  remains  true  after  its  dissolution  so  far  as  is  necessary  to  the  wind- 
ing up  of  its  afiairs  and  preserving  its  property,  and  for  all  services  rendered 
by  either  partner  in  what  might  fairly,  on  the  formation  of  the  partnership, 
have  been  anticipated  as  probably  necessary  to  the  dosing  of  its  business,  he 
cannot  recover,  though  such  services  may  have  been  far  in  excess  of  any  ren- 
dered by  his  copartners,  or  he  may  have  transacted  the  whole  business  with- 
out any  aid  from  them  whatsoever:  Cothran  r,  Knoa^  13  S.  C.  496;  McMiehael 
V.  Baoul,  14  La.  Ann.  805;  Bennett  v.  Buudl,  34  Mo.  624;  Courwen  v.  Ham' 
Un,  2  Duer,  513;  Dunlap  v.  Watson,  124  Mass.  306;  Little  ▼.  OaldufeU,  101 
Cal.  560;  40  Am.  St.  Rep.  80;  Denver  v.  Boane,  09  U.  S.  868;  Beatiyr.  Wray, 
19  Pa.  St  516;  67  Am.  Dec.  677;  Brown  r.  McFarland,  41  Pa.  St  129;  80 
Am.  Deo.  698;  Contra^  Bradley  t.  Chamberlain,  16  Vt  QlSb    The  bosinesa 
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•nay  be  of  inch  a  eliarmcter  that,  on  the  dlssoIatioD  of  the  partnership,  ifc  can- 
not be  cloeed  at  once  to  advantage,  and  it  ia  therefore  continued  with  the 
expressed  or  implied  aaaent  of  all  the  partnera,  and  by  a  like  aaaent  is  com- 
knitted  to  the  oare  and  management  of  aome  only  of  them.  In  aooh  caaea  tho 
j>artner  or  partners  in  poaeesaion  of  the  aaaets  and  oontinuiug  the  bnaineea 
will  in  equity  be  regarded  as  in  some  respects  occupying  the  position  <fi 
trustees  and  as  such  entitled  to  be  compensated  for  services  in  the  manage- 
jnent  of  the  trust  property,  and  whether  or  not  any  personal  olaim  ean  be 
maintained  therefor  against  the  other  partners,  the  value  of  the  services  may 
At  least  be  deducted  before  accounting  for  profits  realised  from  the  business: 
MeUertih  v.  Keen,  27  Beav.  236;  Airty  v.  Borham,  29  Beav.  620;  NeweU  v. 
Jiumphrty,  37  Vt  266;  Sditnkl  v.  /)a;ia,  118  Mass.  236. 

In  Oie  PrqfiU  BeaUted  afier  the  DiaaobtUon  each  of  the  partners  has  the 
•ame  interest  as  before,  though  they  may  have  resulted  from  the  labor  of 
one  copartner  alone:  O^meni  v.  McElraih,  68  Cal.  466;  68  Am.  Rep.  17. 
Either  partner  is  at  liberty  after  the  dissolution  to  enter  into  the  same  busi- 
ness, whether  in  competition  with  his  former  copartners  or  not:  Porter  v. 
<?orman,  65  Ga.  11;  Bceae  v.  Chaney,  143  Mass.  692;  68  Am.  Rep.  149,  and, 
unless  restrained  by  some  transfer  or  agreement,  is  equally  with  them,  or 
any  of  them,  entitled  to  use  trademarks  that  were  used  by  the  firm  before 
iu  dissolution:  Hazavd  v.  Casweli,  93  N.  Y.  259;  45  Am.  Rep.  198;  CcuweJi 
▼.  Hazard,  121  N.  T.  484;  18  Am.  St.  Rep.  838;  Hall  v.  Barrcium,  4  De  Gez 
J.  &  8.  159;  Bobbint  v.  FttUer,  24  N.  Y.  670;  Fuh  Broi.  W.  Oa.  r.  La  Belle 
W.  W,,  82  Wis.  546;  33  Am.  St.  Rep.  72. 

A  Partner  Whoee  Intereai  in  the  Firm  Property  Hae  Been  Trantfenedto 
AnotJter,  whether  by  his  voluntary  act  or  by  proceedings  against  him  in 
bankruptcy  and  the  like,  is  no  longer  a  partner  for  any  purpose  except  that 
his  liability  for  the  partnership  indebtedness  remains  as  before.  He  there- 
fore does  not  have  either  the  powers  or  rights  we  have  described  as  belong- 
ing to  a  partner  after  the  dissolution  of  the  firm.  Neither  does  his  transferes 
take  his  place  as  a  partner  unless  permitted  to  do  so  by  the  agreement  of 
the  other  copartners.  Therefore  the  powers  and  rights  of  the  members  of 
the  late  partnership  vest  wholly  in  those  who  retain  their  interest  therein, 
subject  to  their  duty  to  equitably  administer  their  quaei  trust,  and  toaoconnt 
to  the  assignees  of  their  former  partner,  upon  the  settlement  of  the  business, 
for  his  share  of  the  residue  remaining  for  distribution:  Miller  v.  Brighaim,  50 
Cal.  615;  Beece  ▼.  Hoyt,  4  Ind.  169;  Choppin  v.  Wilaon,  27  La.  Ann.  444; 
Hamill  v.  ffamill,  27  Md.  679;  Benton  t.  Chaplain,  9  N.  J.  Eq.  62;  Ballard 
V.  Calliaon,  4  W.  Va.  326;  Saloy  v.  Atbrecht,  17  La.  Ann.  75.  Therefore,  in 
the  event  of  one  of  the  members  selling  his  interest  in  the  partnership  or 
being  declared  a  bankrupt  or  insolvent,  the  others  become  entitled  to  the 
exclusive  possession  of  its  property  and  to  condnot  the  proceeding  for  clos- 
ing its  business:  Fox  v.  Banbury,  Cowp.  445;  Anuinek  v.  Bean,  22  Wall.  395; 
TalcoU  V.  Dvdley,  5  111.  427;  HanMn  t.  Paige,  8  Gray,  239,  242;  Ogden  v. 
Arnot,  29  Hun,  146;  Benton  v.  Chaplain,  9  N.  J.  Eq.  62;  Se/talekr.  Harmon^ 
6  Minn.  265,  270;  and  they  alone  may  sell  its  effects:  Freeland  v.  Stansfield^ 
2  Sm.  ft  G.  479;  Fox  v.  Hanbury,  Cowp.  445;  Ogden  v.  Amot,  29  Hun.  I4G; 
Harvey  v.  Crickett,  5  Maule  &  S.  336;  SmUh  v.  Oriell,  1  Bast.  868;  Woodbridge 
▼.  Swan,  4  Barn,  k  AdoL  633;  and  collect  its  credits  or  otherwise  enforos 
obligations  due  to  it:  Harvey  v.  CrkiheU,  5  Maule  &  S.  836;  Freeland  v.  8tan»- 
field,  i  Sm.  &  G.  479;  Ogden  v.  Amot,  29  Hun,  146. 

The  Liquidating  Partner  is  often  spoken  of  in  decisions  respecting  tho 
business  and  affairs  of  a  dissolved  partnership.    This  term  as  employed 
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merely  to  signify  tKat  one  nther  than  all  of  the  partnen  has  attended  ta 
the  business  arising  after  the  dissolntion.  By  agteement  between  him  and 
his  copartners  they  may,  perhaps,  abdicate  to  him  the  powers  which  they 
otherwise  possess  to  the  same  extent  as  he,  and  thus,  as  to  all  persons 
having  notice,  confer  upon  him  ezdnsiTe  authority  to  settle  the  business 
and  dispose  of  the  property  of  the  6rm.  Even  then  he  does  not  possess  any 
power  he  did  not  hare  before,  and  he  cannot  bind  tho  partnership  in  any 
manner  or  for  any  purpose  not  before  within  the  power  of  either  partner 
unless  he  has  been  given  express  authority  to  do  for  and  as  the  act  of  hia 
copartners  something  which  neither  had  any  power  or  right  to  do  merely  in 
his  own  capacity  as  partner,  or  such  authority,  though  not  directly  expressed^ 
must  be  implied  from  the  authority  conferred  or  from  the  course  of  businesa 
which  they  authorised  him  to  pursue:  Mauney  r,  CoU,  80  N.  O.  300;  30  Am. 
Kep.  80;  Conrad  v.  Buck,  21  W.  Va.  896;  Parker  ▼.  Cotuiiu,  2  Oratt  372; 
44  Am.  Dec  388;  Palmer  v.  Dodge,  4  Ohio  St.  21;  62  Am.  Dec  271;  Pmrm 
V.  Keene,  19  Me.  355;  36  Am.  Dec  759;  Smilh  ▼.  Shelden,  85  Mich.  42;  24 
Am.  Rep.  529;  Maxey  y.  Strong,  53  Miss.  280;  Hotuer  v.  Irvine,  8  Watts  ft  S> 
845;  38  Am.  Dec.  768.  He  is  merely  the  agent  of  the  late  firm  to  collect 
and  adjust  its  debts,  to  turn  its  assets  into  money,  to  discharge  its  outstand- 
ing liabilities,  and  to  pay  over  to  the  other  partners  their  share  of  the  sur- 
plus: Qilmort  v.  Ham,  142  K.  Y.  1;  ante,  p.  554;  Kane  t.  Blaodgood^  7 
Johns.  Ch.  90;  11  Am.  Dec.  417.  As  such  agent  he  is  not  authorised  to 
enter  into  new  contracts  on  behalf  of  the  firm  or  its  members:  Palmer  t. 
Dodge  ,  4  Oliio  St  21,  62  Am.  Dec  271,  except  iu  Pennsylvania,  where  the 
authority  of  a  partner  intrusted  with  the  management  of  the  business  of  a 
dissolved  firm  extends  to  the  borrowing  of  moneys  to  be  used  for  the  pay- 
ment of  its  debts  and  also  to  executing  promissory  notes  and  other  evidence 
of  pre-existing  indebtedness:  Estate  qf  Davis,  5  Whart.  530;  34  Am.  Dec  574; 
FuUon  V.  Central  Sank,  92  Pa.  St.  112;  Baron  r,  Machey,  106  Pa.  St.  452; 
Robineon  r,  Taylor,  4  Pa.  St.  242;  Broum  y.  Clark^  14  Pa.  St.  469.  Tho 
liquidating  partner  must  perform  his  duties  with  reasonable  diligence:  Bvan» 
y.  Evans,  9  Paige,  180,  and  failing  to  do  so  becomes  liable  to  a  suit  for  an 
accounting  and  to  compel  the  final  winding  up  of  the  partnership  business, 
as  we  shall  hereafter  see  in  considering  the  operation  of  laches  and  the  stat- 
ute of  limitations  as  defenses  to  a  suit  against  a  late  copartner  for  an 
accounting. 

Liabilities,  Agreements  Respecting, — After  the  dissolution  of  the  partnership 
each  partner  remains  liable  fur  its  indebtedness  to  the  same  extent  as  before. 
He  may  make  agreements  with  bis  copartners  by  which  they  assume  such 
indebtedness  and  coyenant  to  save  him  harmless  therefrom,  and  for  any 
breach  of  these  agreements  he  may  recover  from  them  the  damages  sustained 
thereby:  Hunt  v.  Rogers,  7  Allen,  469;  83  Am.  Dec  704.  The  agreement 
cannot,  howeyer,  aflfect  creditors  of  the  partnership  who  did  not  assent 
thereto  to  the  extent  of  releasing  their  claims  against  the  partner  in  whose 
favor  it  was  made,  nor  of  compelling  them  to  first  resort  to  the  other  part- 
ners in  proceedings  to  enforce  the  liability:  Ratosonf.  Taylor,  30  Ohio  SIl 
3S9;  27  Am.  Rep.  464;  Winston  t.  Taylor,  28  Mo.  82;  75  Am.  Dec  112; 
Kiigle  Mfg,  Co,  y.  Jennings,  29  Kan.  657;  44  Am.  Rep.  668.  If  they  have 
notice  of  the  agreement,  it  may,  however,  entitle  the  partner  in  whose  favor 
it  is  to  be  treated  as  a  surety  of  the  others  to  the  extent  of  releasing  him 
from  liability  if  the  creditor  surrenders  securities  in  his  hands,  or  extends 
the  time  for  the  payment  of  the  debt,  or  dues  any  other  prejudicial  act  on 
account  of  which  a  surety  might  be  released  from  liability:  Colgrove  y.  I'aU' 
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man,  67  N.  Y.  95;  28  Am.  Rep.  90;  8mUh  t.  Sheldon,  85  Mioh.  43;  24  Am. 
Rep.  529;  Leiihatuer  r.  SaumeiUer,  47  Minn.  151;  28  Am.  Sfe.  Rep;  836.  If 
the  partner  in  whoee  favor  th«  agreement  has  been  made  hai  sold  hia  intereefe 
in  the  firm  to  hia  oo-partnera  or  to  otbort  he  hae  thereby  diseharged  hia 
partnenhip  lien  and  haa  no  other  remedy  against  the  partners  who  have 
failed  to  keep  their  agreement  than  if  his  claim  against  them  did  not  grow 
oat  of  any  partnership  transaction:  8mUh  t.  BdtoardSf  7  Hnmph.  106;  46 
Am.  Dec.  71;  Miller  v.  BttiU,  5  Ohio  St  508;  67  Am.  Deo.  305;  Ujmon  v. 
Antcld,  19  Oa.  190;  68  Am.  Deo.  302;  Biiker*i  Appeal,  21  Pa.  St.  76;  60 
Am.  Rep.  752. 

Liability,  NoHee  to  TemUnale, — ^The  liability  of  a  partner  may  extend, 
beyond  the  indebtedness  existing  at  the  diasolation  and  include  in* 
debtedness  subsequently  contracted  in  favor  of  persons  relying  on  the 
partnership  liability,  and  who  did  not  have  any  notice  of  its  dissolution. 
Those  who  had  dealt  with  the  firm  before  dissolution  are  entitled  to  hold  all 
the  partners  liable  for  debts  contracted  afterwards  in  good  faith  in  the 
belief  that  the  firm  still  continued  and  in  reliance  upon  its  assets  and  the 
personal  responsibility  of  its  members.  As  to  such  customers  actual  notica 
is  required  to  exempt  from  liability  any  member  of  the  firm  though  he  has 
retired  therefrom:  liurgoH  t.  Lyell,  2  Mich.  102;  55  Am.  Deo  53;  JHUiton  v. 
Sexton,  105  N.  C.356;  18  Am.  St  Rep.  907;  Bradley  r.'Camp,  Kirby,  77;  1 
Am.  Dec.  13;  Amidown  ▼.  Ongood,  24  Vt  278;  58  Am.  Deo.  171.  The 
fact  that  notice  was  mailed  to  such  customer,  Austin  r^  Holland,  69 
N.  Y.  571,  25  Am.  Rep.  246,  or  was  published  in  a  newspaper  of  general 
circulation,  Roee  ▼.  CoffieXd,  53  Md.  18,  36  Am.  Rep.  389,  and  anch  news- 
paper mailed  to  a  creditor  with  a  red  line  drawn  about  the  notice  for  the 
purpose  of  attracting  attention  to  it,  Haynea  ▼.  Oarter,  12  Heisk.  7,  27  Am. 
Rep.  747,  or  that  the  dissolution  had  attained  general  notoriety,  oannot 
defeat  such  customer's  claim  to  hold  all  the  members  of  the  firm  answer^ 
able  if  it  appears  that  he  did  not  have  actual  notioe  of  the  diisolution: 
PiUher  ▼.  Barrowe,  17  Pick.  361;  28  Am.  Dec  306.  If  the  original  in* 
debtedness  arose  during  the  existence  of  the  firm,  a  promissory  note 
executed  therefor  by  one  of  the  partners  after  the  dissolution,  but  without 
notice  on  the  part  of  the  payee,  is  binding  upon  the  firm,  and  mnst  be 
treated  as  a  partnership  indebtedness  to  the  same  extent  aa  if  such  note  had 
been  executed  before  the  dissolution:  Clement  t.  Clemewi,  69  Wis.  599;  8 
Am.  St  Rep.  760;  Oravee  r.  Merry,  6  Cow.  701;  16  Am.  Dea  471.  Persons 
who  have  not  dealt  with  the  firm  before  its  dissolution  are  not  entitled  to 
actual  notice  thereof  and  cannot  hold  a  retiring  member  answerable  if 
notice  of  the  dissolution  haa  been  given  by  publication  in  a  newspaper: 
'Oravee  v.  Merry,  6  Cow.  701;  16  Am.  Dec  471;  Waikineon  v.  Bank  tf 
Penneylvania,  4  Wheat  482;  34  Am.  Deo.  521;  NoU  v.  Douming,  6  La. 
680;  26  Am.  Dec  491;  Prentim  v.  Sinelair,  5  Vt  149;  26  Am.  Dec  288; 
Johneon  v.  ToUen,  8  OsL  843;  58  Am.  Dec  412;  Sehe^tlin  v.  Stevene,  1 
Winst  106;  84  Am.  Dec  355;  Bllimm  v.  Seasion,  105  N.  O.  856;  18  Anu 
St  Rep.  907.  If  the  dissolution  of  the  firm  is  the  result  of  a  proceeding 
in  bankruptcy  against  one  of  its  members,  this  being  a  "  public  and  noto- 
rious proceeding,  all  creditors  aro  bound  to  take  notice  of  it,  and  no  fur- 
ther notioe  need  be  given":  Eue^  v.  BoUee^  146  Mass.  413;  4  Am.  8t  Rap. 
827. 

The  JRemedke  qf  th»  Parinere  againai  Tkhrd  Pereone  after  the  disaolntion 
of  the  firm  aro  the  same  as  before.  For  the  purpose  of  enforcing  obliga* 
tions  due  to  the  partnership,  collecting  its  assets^  reoovering  partnership 


574  GiLMORi  V.  Hax.  [New  York, 

property,  and  the  like,  the  pertnenhip  may  be  regarded  ae  continning,  and 
eniU  and  actione  preeeented  m  if  no  diaeolutioo  had  taken  plaoe^  except 
that  when  the  dieeolntion  hae  reenlted  from  the  death  er  bankmptey  of  a 
partner  or  from  hit  tranaferring  hia  intereat  in  the  firm,  the  right  of  aotion 
deTolvea  upon  the  partners  who  rarriTe  or  oontinne  to  hold  their  interest  in 
the  partnership. 

The  Remedy  whkh  one  Partner  hoM  Ay  8uU  or  Action  agahui  Another  also 
remains  after  the  dissolntion  as  before  with  the  additional  right  of  action 
for  the  doeiog  of  the  partnership  and  for  an  acoonnting.  If  a  balance  haa 
been  struck  aud  a  sum  ascertained  to  be  due  from  one  to  the  other,  an  action 
jof  assumpsit  may  be  sustained  therefor;  note  to  12  Am.  Deo.  649  to  651; 
Dana  v.  OUl,  6  J.  J.  Marsh.  242;  20  Am.  Dec.  265;  Fanning  r.  Chpdwit^ 
3  Pick.  420;  15  Am.  Dec  223.  Otherwise  no  action  oan  be  maintaiiied  on 
account  of  any  partnership  transaction:  Comree  r.  Prince,  1  Mill,  416;  12  Am. 
Deo.  649,  and  note;  NevA/g  ▼•  HarreU,  99  N.  Q  149;  6  Am.  St  Rep.  603; 
Bi-uce  y.  HaaUngt,  41  Vt.  380;  98  Am.  Deo.  592,  except  for  an  acooonting  in 
which  may  be  included  the  disposition  of  the  partnership  aasets  and  the 
distribution  among  the  partners  of  the  surplus  proceeds.  The  appointment 
of  a  receiver  may  be  procured  when  necessary  to  preserya  the  property 
from  loes  or  when  it  is  shown  to  be  otherwise  necessary  and  for  the  best 
interests  of  the  partnership:  Allen  ▼.  Bawley,  6  Fla.  142;  68  Am.  Dee.  198; 
note  to  Cortelynm  r.  Haikaway,  64  Am.  Deo.  486-488;  Law  ▼.  Ford^  2  Paige» 
810;  Mttrien  y.  Van  Schaiek,  4  Paige,  479. 

StatfUea  qf  lAmiiatione  in  Suite  for  Accounting, — The  time  after  which  it  ia 
too  late  to  prosecute  with  success  a  suit  against  a  partner  for  an  accounting 
or  to  compel  him  to  discharge  a  liability  existing  in  favor  of  his  late  partner 
and  growing  out  of  their  partnership  relations  is  diflGicnlt  to  determine  in 
the  light  of  the  conflicting  decisions.  Perhaps  the  subject  is  treated  more 
reasonably  in  the  principal  case  than  elsewhere.  In  the  first  place,  as  the 
suit  is  in  equity,  there  may  be  no  statute  of  limitations  applioable  to  it. 
Even  when  this  is  the  case,  it  is,  like  other  equitable  proceedings,  subject 
to  the  rule,  that  to  obtain  relief  in  chancery  the  suitor  must  ezeroiae  rea- 
sonable diligence  and  may  be  denied  redress  solely  on  the  ground  of  hia 
laches,  though  no  statute  of  limitation  applies,  or  the  statute  applicable  to 
such  a  proceeding  does  not  for  some  reason  include  the  one  before  the  court; 
Foeter  v.  Bieon,  17  Oratt.  321 ;  Oroenendyke  r .  Cqfeen^  109  IlL  826;  ffoyi 
r.  Sjn-ague,  103  U.  S.  616;  Thvey  v.  Walker,  1  Flip.  41,  3  West  L.  Month. 
674;  Oover  r.  Hall,  3  Har.  k  J.  43;  ffaU  v.  Clagett,  48  Md.  223,  240; 
AmeU  y.  Finney,  41  N.  J.  Eq.  147;  Codman  r,  Rogere,  10  Pick.  112;  Taylor 
y.  Morrition,  7  Dana,  241;  Pierce  ▼.  MeCleltan,  93  ill.  246;  JTfiosB  T.  Oye,  L.  R. 
6  H.  L.  656;  Chouteau  v.  ^aWoio,  lip  U.  &  238;  Sakin  v.  Knox,  6  &  C  14; 
Rencher  y.  Anderson,  95  N.  C.  208;  Bolton  ▼.  JHekene,  4  Lea,  660;  MeJBwm  v. 
OilUnpie,  3  Lea.  204,  206;  .MiHer  t.  Harrie^  9  Baxt.  101;  Bell  ▼.  Uudeon,  78 
Gal.  285;  2  Am.  St.  Rep.  791.  If,  however,  there  ia  a  statute  of  limita- 
tions applicable  to  suits  at  law  for  an  accounting  it  will  generally  be 
adopted  by  courts  of  equity  in  proceedings  before  them  for  a  like  purpoee: 
Qodden  t.  Kimmell,  99  U.  8.  201;  Barber  v.  Barber,  18  Vea.  286;  Brewer  v. 
Browne,  68  Ala.  210;  Pierce  t.  McCUlUtn,  93  111.  246;  AfeCameni  t.  Oray^ 
6  Blackf.  233;  Johnson  v.  Ames,  11  Pick.  173;  AmeU  v.  Finney,  41  N.  J.  Eq. 
147;  McKelvy*s  Appeal,  72  Pa.  St.  409.  The  difficulty  U  in  determining 
when  a  cause  of  action  is  perfect  so  that  the  complaining  partner  may 
be  regarded  as  in  default  for  not  bringing  some  vuit»  for  before  that  t\iTie 
it  is  obvions  that  the  period  allowed  by  the  statute  has  not  begvn  to  run. 
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The  possMsion  of  *  lato  pArtner,  lik«  that  of  aaj  otiior  ooUnanl^  b  pre- 
ramod  not  to  be  in  boitility  to  the  title  or  righU  of  hit  oo-ownen,  and  they 
hmTO  no  oauMof  «omp1«int  nnttl  it  beoomee  so  in  faet  and  they  have  knowl- 
edge thereol^  or  nntil  hit  oondnot  while  in  poHOMion  ie  taoh  that  hie  oo- 
ownen  ota  be  ignorant  of  hie  hoetile  olaim  only  by  failing  to  giro  their 
basinesa  and  property  their  reasonable  attention:  Comirey  ▼.  OiUiam,  60  Mo. 
S6;  Pattermm  t.  Ullff,  90  K.  O.  82;  OarroU  t.  Bvam,  27  Tez.  262;  Near  ▼. 
Lowe^  49  Mich.  482;  Montgomery  t.  Montgomery^  Rich.  Eq.  Gas.  64;  Bogg9  t. 
Johnson,  26  W.  Va.  821;  Chrayw.  Oreen,  142  N.  T.  816;  poU,  p.  696. 

Certainly  the  right  of  action  for  an  aocoonting  oannot  exiat^  nor  can  tho 
statute  of  limitations  against  a  snit  therefor  begin  to  ran  nntil  the  partner- 
ship  has  been  dissolTed:  Chandler  t.  ChandUr,  4  Piok.  78;  Askew  r.  Sprtnger, 
111  IIL  662;  AOen  t.  Woon$ociei  Co,,  11  R.  I.  288;  HarriM t.  HiOegam,  64 
Cal.  46S,  and  there  are  decisions  affirming  that  it  does  not  begin  to  run  at 
that  time:  8foar  t.  NewtU,  18  Vt.  288;  MeKelvy'o  AftpetU,  72  Pa.  8t  409. 
Thi^  npon  principle,  cannot  be  trne,  nnless  the  ailairs  of  the  partnership 
are  in  snch  a  oondition  that  an  aooonntingconld  then  be  had  and  the  moneys 
or  property  due  to  each  partner  ascertained.  Hence  tho  decisions  postpon- 
ing the  cavse  of  action  and  tho  consequent  commencement  of  the  rnnning 
of  the  statute,  to  the  time  when  the  partnership  bnslness  is  all  adjnsted  and 
ready  to  be  closed:  Bendy  t.  Marfh,  76  Cal  667;  Hammond  t.  Hammond^ 
20  Oa.  660;  Prendre  t.  IRUott,  72  Ga.  166;  HiddU  ▼.  WhUehitt,  136  U.  S.  621. 
Other  decisions  make  a  demand  for  an  accounting  or  for  a  settlement  of  tho 
partnership  business  a  prerequisite  to  a  suit  for  an  accounting,  and  date  the 
commencemoDt  of  the  operation  of  the  statute  from  such  demand:  Rkhaardo 
V.  Orinnell,  63  Iowa,  44;  60  Am.  Rep.  727;  PaUermm  ▼.  LiUy,  90  N.  C.  82; 
while  others  affirm  that  such  demand  is  not  necessary,  if  the  liquidating 
partner,  or  tho  person  against  whom  relief  is  sought,  has  had  a  reasonable 
time  within  which  to  account  or  to  close  op  the  business:  Codman  ▼.  Rogers, 
10  Pick.  112;  Clmente  t.  Xee,  8  Tez.  374;  Lawrence  r.  Jiokee,  61  Me.  88; 
MeClung  t.  Capehart,  24  Minn.  17.  The  existence  of  debts  due  to  or  from 
the  firm  has  in  other  cases  been  held  to  postpone  the  time  for  an  accounting, 
and,  therefore,  to  prevent  tho  rnnning  of  the  statute  of  limitations:  Jordam 
▼.  MUler,  76  Va.  442;  MeClung  ▼.  Capdkart,  24  Minn.  17;  Foeterr.  BUon,  17 
Gratt.  321;  Hammond  t.  Hammond,  20  Oa.  666;  but  this,  as  a  general  rnle^ 
must  be  regarded  as  UDreasonable,  because  the  debts  due  to  the  firm  may 
not  be  capable  of  collection:  WUliama  t.  Henahaw,  12  Pick.  378;  23  Am. 
Dec.  614.  Perhaps  no  test  can  be  formulated  applicable  to  all  oases.  On 
the  one  hand,  it  is  unreasonable  to  compel  the  action  for  an  accounting  to 
be  brought  immediately  after  the  dissolution  of  the  partnership,  and,  on  the 
other,  not  less  unreasonable  in  many  cases  to  postpone  the  right  to  an 
accounting  until  all  tho  business  of  the  partnership  has  been  settled  and 
the  amount  to  which  each  partner  will  ultimately  become  entitled  can  be 
ascertained.  If  either  of  the  partners  is  in  possession  of  firm  pn^perty,  or 
is  specially  engaged  in  settling  the  affidrs  of  the  firm,  he  ought  undoubt- 
edly to  liaTO  a  reasonable  time  within  which  to  perform  the  duties  imposed 
npon  him  as  a  liquidating  partner,  and  he  cannot  be  regarded  as  in  default 
while  proceeding  with  reasonable  diligence,  nor  can  his  copartner  be  deemed 
guilty  of  lachee  because  he  does  not  demand  a  settlement,  and  enforce  his 
right  to  an  accounting  whilcthe  liquidating  partner  is  pursuing  the  business 
intrusted  to  him  with  such  diligence.  The  mere  fact  that  some  indebtedness 
in  favor  of  the  firm  still  exists,  which  may  probably  be  collected,  oo^bt 
not  to  entitle  either  partner  to  postpone  an  accounting  for  an  unreasonable 
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tini«.  Hanoa^  It  b  oar  Jvdgme&t  that  th«  rig^t  to  an  aoooanting  and  tha 
oonseqaaat  operation  of  tho  atatnto  of  limitationa,  where  one  ezisti^  mul 
begin  when  the  bosineti  of  the  firm  ie  enbetantially  cloaed,  or  when  enoh  • 
period  haa  elapsed  that  it  might  hare  been  oloeed,  and  that  •  partner 
delaying  hia  suit  or  demand  for  an  aooonnting  after  that  time  mnat  regard 
tho  statate  of  limitationa  aa  beginning  to  ran  againat  his  daim,  and,  on  the 
other  hand,  that  hia  auit  cannot  bo  snceeaafnlly  met  by  the  plea  of  tho  atat- 
nte,  if  it  ia  bronght  within  the  time  prescribed  thereby,  after  the  affaira  of 
the  firm  were  in  auoh  a  oondition  that  a  anbatanttal  diatribntion  of  ita  aaaeta 
could  hare  been  made  had  the  defendant  partner  proceeded  to  exeroiae  rea- 
Bonable  diligence  in  closing  the  basinesa  of  the  firm:  Hammond  t.  Hammmtd, 
20  Ga.  556;  Rkhards  t.  (h-innelk  63  Iowa,  44;  50  Am.  Rep.  727;  HoUowoff  ▼. 
Turner,  61  Md.  217;  PaUerson  t.  LiUy,  90  N.  C  82;  Aaketo  t.  Springer,  111 
111.  662;  Preniice  ▼.  BlllioU,  72  Ga.  154;  Jordan  t.  MiUer.  76  Va.  442;  8and^ 
T.  Jiandali,  20  W.  Va.  244;  Oray  r.  Oreen,  125  N.  T.  206;  142  N.  T.  31(^ 
post,  p.  596;  and  the  principal  case. 

Though  the  statate  of  limitationa  haa  completely  ran,  ao  that  no  anitoonld 
be  maintained  for  an  aocoonting,  yet  if  one  of  the  partnera  after  that  data 
receivea  moneya  or  property  belonging  to  the  copartnership^  the  right  of  hia 
partner  to  an  accounting  therefor  may  still  be  enforoed,  and  hia  oaoae  of  anit 
regarded  aa  arising  only  upon  the  actual  receipt  of  such  money  or  property! 
Knoas  t.  Oye,  L.  R.  5  BL  L.  656;  Taylor  ▼.  iforriiofi,  7  Dana,  241. 

The  right  to  an  accounting,  though  loat  by  the  atatnte  of  limitationa,  maj 
be  revived  by  an  acknowledgment  or  a  new  promiae,  by  which  the  partner, 
theretofore  protected  by  the  statute,  admits  hii  liability  and  willingness  to 
account^  and  recognises  the  right  of  his  copartners  thereto:  Shebnire's  Appeal, 
70  Pa.  St.  281.  Fraudulent  concealment,  by  which  the  knowledge  of  hia 
oause  of  anit  waa  kept  from  the  partner  entitled  to  an  accounting,  may,  aa 
in  other  oaaea,  prevent  the  running  of  the  atatnte  of  limitation^  and  entitle 
him  to  have  the  time  preacribed  by  auoh  atatuto  computed  from  tho  dale  of 
hia  acquiring  knowledge  of  the  facta  oonatitnting  hia  oanae  of  aotion,  the 
knowledge  of  which  waa  fraudulently  concealed  from  him:  l^odd  ▼.  Btfgtrty^ 
SO  N.  J.  Eq.  254;  Partridg$  r.  Wtlk,  SO  N.  J.  Bq.  176;  Strndormm  w. 
JON^  17  Fla.  82a 
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[142NbwTqbx,90l] 

Thb  JuDQifBNT  ov  A  FoBuaii  ViGB-ADifuULTT  OovxT  purporting  to  dia- 
poae  of  the  anrplna  proceeda  of  a  wrooked  Toeael  ordered  to  be  aold  bj 
such  court,  remaining  after  paying  an  award  of  aalvage  moneys  to  the 
aalvora,  whereby  inch  anrplna  waa  directed  to  be  paid  to  aolaimant 
thereof,  ia  void  as  againat  other  elaimanta  who  have  not  had  anj  notice 
of  tho  claim  made  to  aaoh  fund  nor  any  opportunity  to  oonteat  aneh 

Ax  Admibaltt  Coubt  HAVitfQ  JuRUDionoir  to  Okdbr  tbi  Salb  ov  a  Tm- 
8BL  and  tho  payment  of  the  claima  of  aalTors  haa  not,  by  Tirtae  of  ita 
aeisure  and  poaseaaion  of  such  vessel,  jnrisdiotion  to  determine  olaima  to 
the  anrplna  prooeeda  of  the  veaael,  bat  before  it  can  diapoae  of  anoh  pro* 
oeeda  mnat  give  due  notice  to  adverae  partiea.  If  it  allowa  claima  to  bo 
before  tho  legal  right  of  the  claimant  ia  eatabliahed  by  dao  prooeaa 
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of  law,  it  Ib  nothing  lass  than  allowing  a  man's  property  to  h%  taken 
from  him  without  his  consent  and  without  the  judgment  of  the  law. 

A  Dmub  ov  a  Fobxiom  VicB-ADifiRALTr  Court  Disposiho  of  the  surplus 
proceeds  of  the  sale  of  a  Tessel  made  ex  jparte  npon  a  petitioner's  state- 
ment^ and  withoni  any  notice  to  adTcrM  claimants,  is,  as  against  the 
latter,  Toid,  and  cannot  defeat  a  proceeding  brought  to  recover  sudh  pro- 
ceeds from  the  claimant  to  whom  they  were  paid  nnder  and  by  virtno 
of  such  decree. 

4HI7PUI0.— FrBIOBT  IB  VOT  EABVSD  BZOBPT  BT  THX  PutfOKMAlfOB  of  the 

Toyage  and  the  delivery  of  tho  cargo  to  the  plaoa  of  destination,  unless 
the  contract  provides  for  the  payment  of  freight  pro  rata  Utnerk, 
Therefore,  in  the  absence  of  such  contract,  there  can,  in  the  ovent  of 
the  wrecking  of  the  vessel  before  completing  the  voyage,  be  no  valid 
claim  for  freight  earned. 
OovfuoT  ov  Laws.— Thb  OBUOAnoii  of  thb  Shifpxbi  ov  a  Caroo  to  pay 
freight  must  be  determined  by  the  law  of  the  place  where  the  contract 
of  affireightment  was  made,  and  the  fact  that  the  Tessel  was  Italian 
cannot*  where  the  contract  was  made  in  the  United  States,  subject  the 
contract  of  shipmont  to  tho  operatioa  of  the  Italian  Oommeroial  Ooda. 

Action  by  inBurere  of  the  cargo  of  the  bark,  Oui$eppe  Anna^ 
to  recover  a  portion  of  the  proceeds  of  the  sale  of  such  cargo. 
The  bark  was  chartered  in  New  York  in  1889  to  carry  a 
quantity  of  oil  thence  to  Rangoon,  Burmah.  The  cargo 
was  insured  by  the  plaintiff,  while  the  defendants  ad« 
yanced  moneys  to  the  master  for  necessary  disbursements, 
and  received  from  him  a  draft  for  the  amount  advanced  and 
«  pledge  of  the  vessel  and  freight.  The  vessel  was  wrecked  on 
the  coast  of  Burmah  near  Bassein,  and  there  was  an  aban-^ 
donraent,  and  a  payment  by  plaintiffs  as  for  a  total  loss,  and 
they  thereupon  succeeded  to  all  the  rights  of  the  assured  in 
the  cargo  and  its  proceeds.  Anthony  Murphy,  master  of  a 
steam  vessel,  was  engaged  for  some  weeks  in  salvage  opera* 
tions  at  the  scene  of  the  wreck,  and  succeeded  in  saving  part 
of  the  cargo  and  some  of  the  ship's  stores.  Subsequently  bo 
filed  a  petition  for  salvage  in  the  recorder's  court  of  Rangoon, 
of  vice-admiralty  jurisdiction.  A  short  time  previously  the 
Chartered  Bank  of  India,  to  whom  had  been  sent  the  draft 
drawn  by  the  master  in  favor  of  the  defendants,  filed  its  peti- 
tion in  the  same  court,  setting  forth  the  making  of  the  drafts 
the  wrecking  of  the  vessel,  the  salvage  effected  by  Murphy, 
and  prayed  for  an  order  of  arrest  and  sale  of  the  ship  and 
cargo,  and  the  condemnation  of  the  ship  for  the  amount  due 
the  petitioner,  subject  to  the  claims  of  salvors.  The  vessel, 
with  its  cargo  and  furniture,  was  by  the  court  ordered 
arrested,  and  a  sale  thereof  was  directed  to  be  made  at  pub* 
lie  auction,  and  the  proceeds  to  be  brought  into  court  *^  reserr- 
sa  asr..  You  xu^m 
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ing  an  questions  aa  to  the  rights  of  the  government  to  be 
paid  salvage  and  of  the  rights  of  the  parties  to  the  suit."  Or. 
December  18,  1889,  the  vessel  was  ordered  to  be  sold  by  th«r 
oourt's  bailiff  in  January,  and  the  sale  advertised.  It  wa* 
Bub^quently  made,  and  the  proceeds  deposited  as  a  common 
fund  in  the  registry  of  the  court  On  April  29,  1889,  the 
court  made  an  order  or  decree  in  a  proceeding  instituted  by 
the  salvor,  Murphy,  decreeing  him  to  be  entitled  to  a  sum 
specified  as  salvage,  and  another  order  in  the  proceeding  of 
the  Chartered  Bank  of  India  decreeing  the  payment  to  it  of 
the  surplus  proceeds  of  the  sale,  after  satisfying  the  claim 
of  the  salvor.  Under  this  latter  order  such  proceeds  were  paid 
to  the  bank  and  by  them  remitted  to  the  defendants  in  thia 
action.  Judgment  was  given  in  favor  of  the  plaintiff  in  the 
trial  court  and  affirmed  by  the  general  term  on  appeaL 

.  Harrington  Putnam^  for  the  appellants. 

WiUiam  W»  MacFarlandj  for  the  respondents. 

*^  Gray,  J.  The  principal  question,  which  is  presented  for 
our  consideration  relates  to  the  effect  which  should  be  allowed 
to  the  decrees  of  the  vice-admiralty  court  in  Rangoon.  No 
question  is  made  about  its  exercise  of  jurisdiction  in  seizing 
and  ordering  the  sale  of  the  vessel,  cargo,  etc.;  neither  is  any 
question  made  as  to  the  rights  of  the  salvor  to  receive  salvage 
moneys  out  of  the  fund  in  the  registry  of  the  court  The 
question  is  whether,  after  seizure  and  sale  of  the  property  and 
the  award  of  salvage  moneys,  the  admiralty  court  could  sum- 
marily proceed*  upon  the  application  of  the  Chartered  Bank  of 
*^  India,  etc.,  as  it  did,  with  respect  to  the  surplus  moneys 
in  its  registry.  Was  its  decree  as  to  that  matter  conclusive 
upon  these  plaintiffs,  and  are  they  debarred  from  setting  up 
that,  however  conclusive  may  have  been  its  decree  with 
respect  to  the  sale  of  the  property,  or  the  award  of  salvage 
moneys,  they  are  not  concluded  from  inquiring  into  the  suf- 
ficiency of  the  proceedings  to  divest  them  of  their  proprietary 
interest  in  the  remainder  of  the  proceeds.  After  the  best 
consideration  I  have  been  able  to  give  to  the  subject,  I  think 
these  questions  are  to  be  answered  in  the  negative.  I  am 
not  aware  that  any  rule  of  the  admiralty  law  requires  us  to 
answer  them  otherwise,  and  although  the  proceeding  was  in 
rem,  nevertheless  the  court  was  bound  to  proceed,  in  the 
determination  of  rights  to  the  proceeds,  by  proper  judicial 
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proceedin|i^;  without  which  its  decree  could  not,  and  ought 
not  to,  be  concluBive.  Mr.  Justice  Story  observed  in  Brad' 
9treet  t.  Neptuns  In».  Co,^  8  Sum.  600,  with  respect  to  an 
essential  element  for  the  conclusiveness  of  a  foreign  judg« 
ment:  ^*That  element  is  that  there  have  been  proper  judicial 
proceedings  upon  which  to  found  the  decree";  and  he  pro- 
ceeds to  describe  thero,  mentioning  the  necessity  of  personal 
or  public  notice  of  the  proceedings,  so  that  the  parties  in 
interest  may  have  an  opportunity  to  be  heard.  Other  than 
what  the  seisure  of  the  vessel,  cargo,  etc.,  is  deemed  to  import 
to  the  world,  there  was  no  notice  of  any  kind  to  the  owner  of 
either,  and  if  any  publication  was  made  in  the  whole  proceed* 
ing,  it  was  under  an  order  directing  the  bailifif  to  advertise 
his  sale  in  certain  newspapers.  Beyond  the  petition  of  the 
chartered  bank  for  the  condemnation  of  the  vessel  and  the 
order  for  the  payment  of  the  petitioner  from  the  proceeds, 
subject  to  the  salvor's  claim,  the  foreign  record  does  not  dis- 
close any  process  or  proceeding  for  the  determination  of  the 
question  of  its  right.  Was  this  record  sufficient  to  show  that 
the  court  competently  exercised  its  jurisdictional  powers,  so 
as  to  bind  parties  with  adverse  interests  by  its  decree?  I 
think  not.  The  proceeding  before  the  admiralty  court  was 
against  the  vessel,  cargo,  etc.,  and  jurisdiction  was  acquired 
by  their  seizure;  **  which  is  supposed  to  constitute  due 
notice  to  all  parties  interested,  and  to  empower  the  court  to 
order  the  disposition  of  the  property  seized.  It  proceeded  to 
order  a  sale  of  the  vessel,  cargo,  etc.,  to  protect  all  interests 
therein,  and  the  effect  of  the  sale  was  to  discharge  all  liens 
and  to  transfer  them  to  the  proceeds.  The  sale  passed  the 
title  to  the  property  sold  as  to  all  the  world;  although  the 
owners  did  not  appear,  and  were  not  heard.  The  judgment 
of  the  court  acting  in  rem,  by  general  maritime  law,  extin- 
guished the  title  of  the  owner,  and  is  conclusive  upon  the 
title,  transfer,  and  disposition  of  the  property  itself,  in  what- 
ever place  it  may  be  found,  and  by  whomsoever  it  may  be 
questioned.  These  principles  of  admiralty  law  have  been 
long  settled,  and  are  too  familiar  to  need  the  citation  of 
authorities. 

There  is  no  dispute  here  about  the  competency  of  the  court 
in  Rangoon  to  act  upon  the  property  and  to  sell  it;  nor, 
when  the  proceeds  came  into  its  registry,  to  direct  the  pay- 
ment thereout  of  the  salvor's  claim.  The  difficulty  is  to  see 
upon  what  legal  principle  the  court  could  dispose  of  the  sur- 
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plus  proceeds  remaining  in  the  registry,  without  adjudging 
to  the  title  to  them,  in  some  manner  which  would  exhibit  an 
observance  of  essential  legal  processes.    I  think  that  the  powtf 
of  the  court  to  act  competently  in  a  summary  manner,  as 
against  adverse  parties  without  notice,  waa  limited  to  the  aeia- 
ure  and  sale  of  the  property,  and  the  award  of  salvage  moneys 
to  the  salvors.    Thereafter,  the  court,  though  in  possession  of 
and  with  jurisdiction  over  the  fund,  was  bound  to  proceed  in 
some  regular  way  and  upon  some  notice,  in  order  to  deter- 
mine the  relative  claims  of  owners  and  claimants,     I  am 
quite  unable  to  see  how  the  mere  order  to  pay  the  claim  out 
of  the  surplus  moneys  is  equivalent  to  an  adjudication,  which 
we  must  regard  as  conclusive  in  its  nature.     After  ordering 
the  sale  of  the  property  and   adjudging  upon  the  salvor's 
•claim,  the  question  of  the  right  of  the  chartered  bank  to  be 
paid  from  a  fund,  which  belonged  to  others,  was  one  inUr 
-nlioSy  and  in  justice  and  in  reason,  as  it  seems  to  me,  those 
other  parties  should  have  had  their  day  in  court.    Subject  to 
^^  the  claim  for  salvage,  the  proceeds  of  the  sale  of  the  con- 
demned property  belonged  to  the  owners  of  the  vessel  and 
cargo;  whatever  the  liens  against  them.     The  principle  of  a 
jurisdiction  in  a  court  of  admiralty  power  to  act  summarily  and 
conclusively,  without  actual  notice  to  parties  interested  in  the 
property,  would  seem  to  have  been  sufficiently  satisfied  in  the 
proceedings  in  question,  without  extending  it  so  as  to  permit 
a  disposition  of  these  surplus  moneys,  upon  the  mere  petition 
of  a  claimant,  and  without  notice  of  any  description.    The 
forty-third  rule  of  the  admiralty  rules  adopted  by  the  United 
States  supreme  court  in  1844  reads  that  "  any  person  having 
an  interest  in  any  proceeds  in  the  registry  of  the  court  shall 
have  a  right,  by  petition  or  otherwise,  to  intervene  pro  itUereste 
iuo  for  a  delivery  thereof  to  him ;  and  upon  due  notice  to  the  ad- 
verse parties,  if  any,  the  court  shall  and  may  proceed  summa- 
rily to  hear  and  decide  thereon,  and  to  decree  therein  according 
to  law  and  justice."    These  rules  represent  the  general  course 
of  admiralty  practice,  as  it  came  to  us  firom  the  civil  law 
courts,  as  modified  in  English  courts,  and  were  intended  to 
be  in  general  harmony  with  the  practice  in  the  maritime 
courts  of  other  nations:  See  Benedict's  American  Admiralty, 
sees.  11,  356;  Henry's  Admiralty  Procedure,  sec  114. 

The  spirit  of  the  rule  referred  to  makes  notice  necessary  to 
a  valid  decree,  disposing  of  proceeds  remaining  in  the  registry 
of  the  court,  and  the  appropriateness  of  its  application  is 
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not  affected  by  the  fact  that  the  claimant  here  was  already 
in  court  by  its  proceeding  against  the  vessel.  This  surplus 
of  proceeds  in  the  registry  of  the  court  belonged,  in  legal 
contemplation,  to  the  original  owners  of  vessel  and  cargo,  and 
were  there  for  distribution  only.  It  was  the  duty  of  the  court 
to  preserve  them  for  all  who  had  claims  upon  them;  and  if  it 
allowed  claims  to  be  paid  before  the  legal  right  of  a  claimant 
was  established  by  due  process  of  law,  *Mt  would  be  nothing 
else  than  allowing  a  man's  property  to  be  taken  from  him 
without  his  consent  and  without  judgment  of  law":  The  Phebe^ 
1  Ware,  360,  865.  It  was  remarked  in  Harper  ▼.  New  Brig^ 
Qilp.  646,  that  '*  the  power  *^  of  a  court  of  admiralty  over 
these  remnants  or  surpluses  is  not  an  arbitrary  power,  but  is 
governed  by  principles,  which  the  court  is  bound  to  observe 
before  it  acts,  whether  there  be  or  be  not  a  party  in  court 
having  an  interest  or  disposition  to  obtain  a  proper  distribu- 
tion of  them."  So  far  as  this  foreign  record  shows,  the  decree 
was  ex  parte^  upon  the  petitioner's  statement,  and  seems  as 
little  entitled  to  be  regarded  as  conclusive  as  the  sentence 
commented  upon  by  Mr.  Justice  Story,  in  Bradstreet  v.  Nep^ 
tune  In$,  Co.,  8  Sum.  600.  Upon  authority,  as  well  as  upon 
principle,  I  think  while  the  admiralty  court  retains  jurisdic- 
tion over  the  disposition  of  the  proceeds  remaining  in  its 
registry,  after  satisfying  the  purpose  for  which  its  jurisdiction 
was  originally  called  into  exercise,  which  was,  I  consider, 
here  the  sale  of  the  vessel  and  property  saved,  and  payment 
of  the  salvors,  that  jurisdiction  is  competently  exercised  only 
upon  due  process  of  law,  by  which  parties  having  adverse 
interests  are  given  an  opportunity  to  be  heard.  In  The  Sybils 
4  Wheat  98,  after  salvage  had  been  decreed  out  of  proceeds 
a  claim  was  interposed  by  the  shipowners  for  freight  and 
average.  Mr.  Justice  Johnson,  observing  that  the  court  was 
pretty  well  satisfied  that  no  freight  was  earned,  and  that 
average  might  have  been  claimed,  said:  '*In  the  case  then 
depending,  the  circuit  court  could  not  have  awarded  either  of 
those  demands.  The  question  is  inter  alios.  There  was  no  pre- 
text for  claiming  either  as  against  the  salvors,  and  the  ship- 
owners ought  to  have  pursued  their  rights  by  libel,  or  petition 
by  way  of  libel,  against  the  portion  of  the  proceeds  of  the 
cargo  which  was  adjudged  to  the  shippers.  These  parties 
were  entitled  be  heard  upon  such  a  claim,  and  could  only  be 
called  upon  to  answer  in  that  mode."  In  Andrews  v.  Wall,  3 
How.  573|  Mr.  Justice  Story  said:  ^  This  is  a  case  of  proceeds 
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rightfully  in  the  possession  and  custodj  of  the  admiralty; 
and  it  would  seem  to  be,  and  we  are  of  opinion  that  it  is,  an 
inherent  incident  to  the  jurisdiction  of  that  court,  to  entertain 
supplemental  suits  by  the  parties  in  interest,  to  ascertain  to 
whom  those  proceeds  rightfully  belong,  and  to  deliver  them 
oyer  to  the  parties  who  establish  the  lawful  **  ownership 
thereof.  This  is  familiarly  known  and  exercised  in  cases  of 
the  sales  of  ships  to  satisfy  claims  for  seamen's  wages,  for  bot- 
tomry bonds,  for  salvage  services,  and  for  supplies  of  material- 
men, where,  after  satisfaction  thereof,  there  remain  what  is 
technically  called  *  remnants  and  surpluses '  in  the  registry 
of  the  admiralty."  If  these  defendants  had  a  maritime  lien 
which  survived  the  destruction  of  the  vessel,  and  they  had 
some  proprietary  interest  in  the  proceeds  in  the  registry  of 
the  court,  the  general  rule  as  stated  by  Mr.  Benedict,  in  his 
work  on  Admiralty,  section  805,  required  that  **  before  the 
proceeds  are  distributed,  the  court,  on  proper  proceedings  for 
such  purpose,  should  adjudicate  upon  the  claims  to  such  pro* 
ceeds  arising  from  liens  upon  them.'* 

In  Sheppard  v.  Taylor^  5  Pet.  675,  71 1«  it  was  remarked, 
with  respect  to  the  lien  for  the  wages  of  seamen  upon  pro- 
ceeds, that  ''it  is  the  familiar  practice  of  the  court  to  exert 
its  jurisdiction  over  them,  by  way  of  monition  to  the  parties 
holding  the  proceeds";  who,  in  that  case,  were  the  assignees 
of  the  owners. 

I  think  our  conclusion  must  be  that  the  order  or  decree  of 
the  vice-admiralty  court  in  Rangoon,  directing  the  pay- 
ment from  the  proceeds  in  its  registry  of  the  demand  of  the 
chartered  bank,  was  not  conclusive  upon  these  plaintiffs. 
There  was  no  actual  adjudication  upon  the  question  of  title, 
through  those  proceedings  which  are  recognized  to  be  proper, 
whether  in  admiralty,  at  common  law,  or  in  equity.  That 
the  decree  of  a  foreign  court  of  admiralty  is  conclusive,  upon 
the  point  on  which  the  condemnation  of  the  property  rested^ 
is  not  to  be  disputed;  but  that  it  may  decree  conclusively 
upon  other  points  incidental  to  the  distribution  of  the  pro* 
ceeds,  without  some  proper  proceedings  giving  support  to  the 
decree,  I  am  not  prepared  to  admit. 

Having  reached  that  conclusion,  there  remains  the  ques- 
tion whether  the  defendants  are  not,  nevertheless,  entitled  to 
retain  the  moneys  so  awarded  to  them.  They  say  that  they 
had  a  legal  lien  upon  the  cargo  for  proportional  freight  The 
charter  party  provided  for   the    payment  of   freight  upon 
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•delivery  of  '^*  cargo  at  port  of  discharge.  It  is  well  settled 
that,  unless  the  contract  of  parties  provides  for  the  payment 
of  freight  j!>ro  rata  iiinerU^  it  is  not  earned  except  by  a  per- 
formance of  the  voyage  and  the  delivery  of  the  cargo  at  the 
place  of  destination:  The  Tornado,  108  U.  S.  842;  New  York 
<JenU  etc.  R.  R.  Co.  v.  Standard  Oil  Co.,  87  N.  Y.  486.  I  see 
nothing  in  this  case  to  warrant  us  in  saying  that  the  facts 
oonstituted  any  exception  to  that  rule.  Nor  is  the  question 
affected  by  the  ^  law  of  the  flag/'  as  the  defendants  have 
argued.  The  fact  that  the  vessel  was  Italian  does  not  subject 
the  contract  of  shipment  to  the  operation  of  the  Italian  Com* 
mercial  Code.  The  obligation  of  the  shippers  of  the  cargo  is 
to  be  determined  by  the  law  of  the  place  where  the  contract 
of  affreightment  was  made.  In  the  case  of  the  Liverpool  etc. 
Steam  Co.  v.  Pheniz  In$.  Co.,  129  U.  S.  897,  an  action  brought 
by  an  insurance  company  claiming  to  be  subrogated  tr  the 
rights  of  owners  of  goods  on  board  the  Montana^  a  British 
vessel,  the  question  was  elaborately  discussed,  in  an  opinion 
by  Mr.  Justice  Gray,  whether,  where  a  contract  was  made  in 
New  York  for  the  shipment  upon  a  British  vessel  of  goods 
to  Great  Britain,  where  the  damage  itself  occurred,  questions 
arising  upon  the  contract  should  be  determined  by  British 
law.  Many  cases  in  English  and  American  courts  were 
reviewed,  including  that  in  this  court  of  Dyke  v.  Erie  Ry.  Co.^ 
46  N.  Y.  118,  6  Am.  Rep.  43,  and  upon  the  great  preponder* 
ance,  if  not  the  uniform  concurrence,  of  authority  it  was  held 
that  the  nature,  obligation,  and  interpretation  of  the  contract 
are  to  be  governed  by  the  law  of  the  place  where  it  is  made. 
^*A  contract  of  affreightment/'  it  was  said,  **  made  in  a  coun* 
try  between  citizens,  or  residents  thereof,  and  the  perform- 
ance of  which  begins  there,  is  to  be  governed  by  the  law  of 
that  country,  unless  the  parties  .  .  .  •  clearly  manifest  a 
mutual  intention  that  it  shall  be  governed  by  the  law  of  some 
other  country  **:  And  see  Favlkner  v.  HaH^  82  N.  Y.  418;  87 
Am.  Rep.  574. 

For  the  reasons  expressed,  I  think  the  judgment  appealed 
from  should  be  aflSrmed  with  costs. 

All  concur. 

Judgment  affirmed* 


\  ^  ToauQir  BBsmaaxD  Without  JimnDionow — Kmor.  ^ 
The  record  of  a  foreign  judgment,  where  it  appean,  either  from  the  faoe  d 
the  record  or  from  other  admissible  evidence,  that  the  court  whieh  rendered 
it  had  no  jurisdiction  of  the  parties  or  the  sabject  matter  will  be  regarded 
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M  a  nnlllij:  8L  8wrt  ▼.  lAtu/di,  82  Wis.  346;  33  Am.  8t  Rep.  60,  and  nettu 
A  foreign  jadgment  ii  conclusive  npoa  its  merits,  and  can  be  impeached  onlj^ 
hj  showing  that  the  conrt  rendering  it  did  not  have  jurisdiction  of  the  sub- 
ject matter  of  the  action  or  of  the  person  of  the  defendant,  or  it  was  precnred 
by  fraud:  Ihtmian  t.  Biggim,  138  N.  T.  70;  Si  Am.  St.  Rep.  431,  and  note. 
It  is  well  settled  that  courts  will  not  entertain  the  judgment  of  a  foreign 
tribunal  if  it  appeart  from  the  record  or  by  other  evidence  that  the  defeud- 
ant  has  never  been  served  with  process  sccording  to  the  law  of  the  plaoo 
where  the  judgment  was  rendered:  Extended  note  to  Laaier  v.  Wt^coU,  82 
Am.  Deo.  412.  8ee^  also^  the  extended  note  to  Mtuitr  t.  Amerff,  1  Am. 
Dee.  826. 

Shippikq^Frbiobt^Whbv  BAmniD.— Freight  is  a  compensation  for 
the  transportation  of  goods  from  port  to  port,  and  is  not  earned  until  tbo 
▼oyage  is  completed:  Paiapteo  Ina.  Co,  ▼.  Biteoe,  7  Gill  ft  J.  283;  28  Am. 
Dea  219,  and  note;  Origg»  ▼.  Avsttn^  3  Pick.  20;  15  Am.  Dec  175,  and 
note;  8eoU  ▼.  LiLb^,  2  John.  336;  8  Am.  Dec.  431;  AiufeU  r.  MUkr,  11  Md. 
848;  69  Am.  Dea  206,  and  note.  Freight  is  the  price  to  be  paid  for  the 
actual  carriage  of  goods  by  sea  from  port  to  port,  and  the  delivery  of  th» 
goods  at  their  destination  according  to  the  charter  party  is  a  eonditioa 
precedent  to  entitle  the  shipowner  to  freight:  Hager  v.  DonoZiltofi,  154  Fa*. 
St.  242.    8e%  alscb  the  note  to  TVo  t.  Vanct^  80  Am.  Deo.  718L 


Cotton  t^.  Bubkblman. 

[148  Nkw  TOIK,  lflO.J 

A  PowBB  Of  Sals  Omoi  di  a  Will  n  Subjxov  io  tbb  Rvli  ov  Gov* 
•VE70TIOV  applicable  to  the  other  parts  of  the  will,  to  wit,  that  th» 
intention  of  the  testator  is  to  be  ascertained  and  carried  out  so  far  a» 

possible. 
WiLLA— PowBH  ov  Salv,  Whui  CoMTiNUSfi.— If  a  testator  gives  his  whole 
property  to  his  wife  for  life,  prescribing  that  it  shell  be  in  lien  of  dower, 
and  that  the  remslnder  in  fee  shall  go  to  his  daughter,  and  charging- 
vpon  such  property  the  support  of  his  mother,  and  investing  his  wife- 
*'  with  full  power  to  sell  and  dispose  of  all  or  any  part  of  my  real  estate- 
er  personal  securities  of  which  I  might  die  possessed  as  in  her  judgment 
may  seem  best  for  the  benefit  of  our  daughter,**  such  power  of  sale  does- 
Bot  terminate  on  the  death  of  the  daughter,  but  continnes  in  the  widow, 
because  the  primary  object  of  the  power  was  to  benefit  her  as  life  tensnt, 
and  to  enable  her  to  secure  by  a  sale  and  the  investment  of  the  proceed* 
a  larger  and  moie  reliable  income  than  the  land  itself  wonld  yield. 

HamUUm  R.  Squier^  for  the  appellant. 
Thom€L$  McAdamy  for  the  respondent. 

*•*  Finch,  J.  This  action  was  brought  by  the  vendor  of 
real  estate  for  a  specific  performance  of  a  contract  of  sale,  and 
the  defense  of  the  vendee  is  that  the  vendor  cannot  convey  a 
good  title  to  the  property.     That  defense  depends  entirely 
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upon  the  oonstniction  of  the  will  of  German  Cotton,  who  gave 
to  his  wife,  Margaret,  a  life  estate  in  the  land,  with  remainder 
in  fee  to  his  adopted  daughter,  Mary.  She  married,  and  has 
since  ^**  died,  leaving  a  son,  Edwin  Talbot,  in  whom  the 
remainder  in  fee  has  vested.  The  widow,  Margaret,  was 
made  sole  executrix,  and  the  will  proceeds  thus:  ^  With  full 
power  to  sell  and  dispose  of  all  or  any  part  of  my  real  estate 
or  personal  securities  of  which  I  may  die  possessed,  as  in  her 
judgment  may  seem  best,  and  to  invest  the  proceeds  of  said 
sales  as  she  may  deem  best  for  the  benefit  of  our  adopted 
daughter,  Mary  E.  Cotton.'*  It  is  over  this  power  of  sale 
that  the  controversy  arises,  for  the  purchaser  contends  that 
the  sole  purpose  of  the  power  was  the  benefit  of  the  daughter, 
and  she  having  died  the  object  of  the  power  is  no  longer 
attainable,  and  the  power  itself  is  forever  extinguished,  while, 
the  vendor  contends  that  the  primary  object  of  the  power  was 
to  benefit  the  widow  as  life  tenant,  and  enable  her  to  secure 
by  a  sale  of  the  land  and  an  investment  of  the  proceeds  a 
larger  or  more  reliable  income  than  the  land  itself  would 
yield,  and  that  such  purpose  remains  and  feeds  the  power 
although  the  adopted  daughter  is  dead;  and  so  the  deed  ten- 
dered by  the  executrix  in  execution  of  the  power  is  good  and 
sufficient  to  carry  the  fee.  The  general  term  has  so  held,  and 
we  think  the  conclusion  is  correct. 

The  scope  of  the  will  leaves  no  doubt  of  the  testator's  inten- 
tion.  He  gives  all  his  property  to  his  wife  for  the  term  of 
her  natural  life,  prescribing  that  it  shall  be  in  lien  of  dower, 
and  charging  upon  it  specifically  the  support  of  his  mother. 
During  the  life  of  the  widow  he  makes  no  provision  for  the 
adopted  daughter,  but  assumes  that  his  wife  will  provide  for 
her  as  he  and  she  had  always  done.  He  contemplates  leaving 
behind  him  this  family  of  three,  and  gives  his  whole  property 
to  his  wife  as  the  head  and  responsible  manager  during  her 
life,  to  enable  her  out  of  the  rents  and  income  to  provide  for 
herself  and  for  his  mother  and  the  adopted  daughter.  The 
power  to  sell  bis  real  estate  was  conferred  upon  his  wife,  as 
executrix,  to  meet  emergencies  liable  in  the  future  to  threaten 
this  purpose  and  object  of  his  testamentary  dispositions.  The 
real  estate  might  cease,  from  many  causes,  to  furnish  the 
necessary  rents  or  income,  and  in  that  event  the  whole  family 
^^  would  sufier  and  not  merely  the  wife  alone.  The  very 
form  of  the  power  granted  and  the  words  used  for  its  creation 
indicate  that  its  chief  purpose  was  the  benefit  and  safety  of 
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the  life  tenant.  The  testator  makes  her  sole  executrix,  and 
commits  wholly  to  her  judgment  the  time,  mode,  and  terms 
of  sale;  and  interposes  his  directions  only  as  respects  the 
mode  of  investing  the  proceeds.  That  duty  is  to  be  done  with 
principal  regard  to  the  interests  of  the  daughter  as  entitled 
to  the  estate  in  remainder.  The  widow  might  be  tempted  by 
a  greater  interest  to  take  a  weaker  security,  and  so  he  requires 
the  investment  to  be  such  as  will  best  secure  the  ultimata 
transfer  of  the  fund  to  the  daughter.  The  power  of  sale  was 
not  given  or  intended  for  the  latter's  benefit  as  devisee  of  the 
remainder.  She  was  safer  if  any  such  authority  should  be 
withheld.  The  obvious  purpose  was  to  secure  against  possi- 
ble emergencies  the  income  devoted  to  the  support  of  the 
widow,  and  through  her  that  of  both  mother  and  daughter. 
This  purpose  survived  the  death  of  the  daughter,  and  was  in 
no  manner  dependent  upon  her  life,  and  her  death  left  the 
power  still  existent  and  capable  of  execution.  The  cases  in 
this  country  do  not  hesitate  to  apply  to  powers  the  leading 
principle  governing  the  construction  of  a  will  which  requires 
us  to  ascertain  and  carry  out  the  intention  of  the  testator  so 
far  as  possible  (Peter  r»  Beverly^  10  Pet.  664),  and  that  inten- 
tion in  the  present  case  seems  to  me  quite  clear  and  certain. 

Much  was  said  on  the  argument  as  to  the  grant  of  the 
power  to  the  executrix,  instead  of  to  her  as  an  individual  or 
as  life  tenant  It  is  not  necessary  to  argue  the  point  in  view 
of  what  this  court  has  already  settled.  In  Sweeney  v.  Warren^ 
127  N.  Y.  484, 24  Am.  St  Rep.  472,  it  was  said  that  '*  undoubt- 
edly a  power  may  be  vested  in  executors,  as  such,  to  be  exer- 
cised for  their  own  benefit  as  individuals,"  and  it  was  added 
that  ^  when  a  power  is  conferred  upon  executors  by  virtue  of 
their  office,  and  not  on  them  as  individuals,  there  being  no 
other  evidence  that  it  was  intended  to  be  beneficial  to  them, 
the  presumption  is  that  it  was  given  for  the  purpose  of  being 
executed  in  the  interest  of  the  estate,  and  not  for  their  own 
benefit"  The  *•*  appellant  here  relies  upon  that  presump- 
tion, but  it  does  not  arise  because  there  is  the  evidence 
referred  to  that  the  power  was  given  to  the  executrix  for  her 
own  benefit  as  life  tenant  Nothing  in  the  condition  of  the 
estate  required  it;  every  thing  in  the.  situation  of  the  widow 
made  it  necessary  for  her  possible  protection. 

We  hold,  therefore,  that  the  power  of  sale  was  not  extin* 
guished  by  the  death  of  the  adopted  daughter,  and  that  tb» 
deed  of  the  executrix  will  convey  a  good  title. 
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The  order  of  the  general  term  should  be  aflBrmed|  and  jndg* 
ment  absolute  ordered  for  the  plaintiff,  with  costs. 
All  concur. 
Ordered  accordinglj. 

Pownt  ov  Sals  m  WiLir^How  OoHsntuBO.— A  power  of  mIo  ooatelnad 

in  a  wiU  ihonld  bo  liberally  oonstraed  in  order  to  effect  the  parppeo  and 
intent  ol  the  wiUs  Bojfd  ▼.  SaUerwftUe,  10  S.  0.  46;  Oeiger  ▼.  KaigUr^  IS 
8.  C.  262;  Wilkinion  ▼.  Buisi,  124  Pa.  8t  253;  10  Am.  St.  Rep.  S80. 

PowKH.— SuBYiTOBSHir  OV:  See  the  extended  note  to  Rankin  ▼.  SaMi,  87 
Am.  Deo.  214. 


Ettlingbb  V.  Persian  Rug  and  Oarpbt  Go. 

[1«2  Nmw  Yobs,  180.] 

CoRPOBATB  Bomis,  Svrr  without  Taaaria  bbiro  Pabtt.— The  holder 
of  a  bond  eecnred  by  a  trust  mortgage  may  maintain  an  action  to  fore- 
close snch  mortgage  if  the  trastee  has  become  incompetent  to  act.  li 
is  not  necessary  to  first  procare  the  appointment  of  a  new  trustee. 

CoBPOBATB  Bouse,  Suits  Ufok.— If  the  trastee  of  a  trust  mortgage  to 
secure  corporate  bonds  refuses  to  sue  or  is  incompetent  to  do  so  by  rea- 
son of  his  insanity,  the  holder  of  one  of  such  bonds,  in  his  own  name, 
may  sue  to  foreclose  the  mortgage.  Any  emergency  which  makes  the 
demand  upon  a  trustee  futile  or  impossible,  and  leasee  the  bondholder 
without  any  reasonable  means  of  redress,  justifies  his  appearing  as  a 
plaintiff  for  the  purpose  of  foreclosure. 

Action  by  a  holder  of  a  bond  issued  by  the  defendant,  the 
Persian  Rug  and  Carpet  Company,  and  secured  by  a  mort- 
gage executed  by  it.  Theodore  Schumacher,  also  a  holder  of 
one  of  such  bonds,  and  Paul  M.  Kraus,  to  whom,  as  trustee, 
the  mortgage  was  made,  were  parties  defendant  in  this  action. 
The  judgment  of  the  trial  court  was  in  favor  of  the  defendant 
Schumacher^  and  directed  the  dismissal  of  the  complaint. 
On  appeal  to  the  general  term  this  judgment  was  reversed, 
and  a  new  trial  ordered,  and  thereupon  the  defendant  Schu- 
macher appealed  to  this  court. 

Francis  B.  Chedsey^  for  the  appellant. 
ThomoB  P.  Wiekeif  for  the  respondent. 

^*^  Finch,  J.  The  determination  of  a  single  question  diih 
cussed  on  the  argument  will  dispose  of  this  appeal.  The 
plaintiff  was  one  of  two  bondholders  protected  by  a  trust 
mortgage.  His  complaint  showed  all  the  facts  necessary  to 
a  judgment  of  foreclosure  if  the  action  had  been  brought  by 
the  trustee^  and  sought  to  justify  his  intervention  as  bond* 
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holder  and  plaintiff  in  the  action  upon  the  ground  that  the 
trustee  bad  left  this  country,  and  was  somewhere  in  foreign 
parts,  and  had  become  insane.  On  the  trial  the  tact  of  sacb' 
absence  was  shown;  that  the  family  of  the  trustee  had  alaa 
departed  to  join  him  ^**  abroad;  and  that  inquiries  made  in 
natural  and  reasonable  directions  were  answered  by  the  state* 
ment  that  the  trustee  had  become  insane.  The  special  term 
dismissed  the  complaint  upon  the  ground  that  the  bond- 
holder could  not  sue  where  there  was  a  competent  trustee 
unless  the  latter  refused  to  act,  and  where  the  trustee  had 
become  incompetent  it  was  necessary  first  to  procure  the 
appointment  of  a  new  trustee.  The  dismissal  of  the  com- 
plaint did  not  go  upon  any  failure  of  proof,  but  assuming  the 
allegations  of  the  complaint  to  have  been  established,  still 
held  that  the  plaintiff  could  not  sue  for  a  foreclosure.  An 
appeal  was  taken  to  the  general  term,  which  reversed  the 
judgment,  and  ordered  a  new  trial.  Instead  of  going  back 
and  presenting  bis  defense  so  far  as  he  had  one,  the  defend- 
ant, who  was  the  remaining  bondholder,  and  for  whose  inter- 
est a  foreclosure  was  as  much  of  a  necessity  as  for  that  of  the 
plaintiff,  adopted  the  perilous  experiment  of  an  appeal  to  this 
court,  with  the  required  stipulation  for  judgment  absolute. 
It  a[ipeared  on  the  argument  that  the  defendant  was  injured 
only  at  a  single  point:  not  by  the  foreclosure;  not  by  ite 
natural  and  proper  result;  not  even  by  the  appointment  of  a 
teniporury  receiver;  but  by  a  sale  of  the  property  claimed  to 
have  been  collusive,  and  which  vested  title  in  the  plaintiff  for 
less  than  the  real  value.  All  that  could  have  been  remedied 
on  a  new  trial.  A  resale  could  have  been  ordered,  or  the 
plaintiff  compelled  to  account  for  the  property  at  its  just  and 
fair  value,  which  would  have  given  to  the  defendant  every 
thing  to  which  he  was  entitled.  Seeing  the  situation  and 
observing  the  defendant's  danger,  we  suggested  to  his  counsel 
on  the  argument  the  prudence  of  escaping  it  by  a  withdrawal 
of  his  appeal.  He  declined  the  suggestion,  and  if  any  hard- 
ship results  it  will  not  be  the  fault  of  the  court. 

We  are  satisfied  that  the  plaintiff  had  the  right  to  main- 
tain the  action,  and  that  fact  alone  justified  the  reversal 
of  the  judgment  by  the  general  term.  It  is  conceded  thai 
the  beneficiary  may  sue  where  the  trustee  refuses,  but  that 
is  because  there  is  no  other  remedy,  and  the  right  of  the 
bondholder,  *•■  otherwise,  will  go  unredressed.  The  doc- 
trine  does  not  rest  rigidly  upon  a  technical   ground,  out 
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upon  a  fiubstantial  neceBsity.  In  the  case  of  a  corporation 
«  stockholder  may  sue,  not  only  because  it  refuses,  but  be- 
cause those  who  represent  it  are  the  very  parties  who  have 
committed  the  wrong:  Brinekerhoff  y.  Boatwiek^  88  N.  Y.  52. 
In  that  case  we  said  that  a  demand  upon  the  corporation  to 
sue  would  be  '*  futile"  and  so  was  '*  unnecessary,"  and  since 
the  action  could  not  be  ^'  effectually  prosecuted  in  that  form" 
the  shareholders  might  sue.  What  occurred  in  the  present 
case  was  tantamount  to,  and  an  equivalent  of,  a  refusal  by 
the  trustee.  He  had  gone  beyond  the  jurisdiction;  the 
whole  apprehended  mischief  would  be  consummated  before 
be  could  be  reached;  and  if  reached  there  was  sufficient 
reason  to  believe  that  he  was  incompetent.  But  the  special 
term  say  that  in  such  event  a  new  trustee  should  have  been 
appointed.  That  simply  reproduces  the  same  difficulty  in 
another  form,  for  a  court  would  hardly  remove  a  trustee  with- 
out  notice  to  him  and  giving  him  an  opportunity  to  be  heard. 
And  why  should  a  new  appointment  be  made  when  any  one 
of  the  bondholders  can  equally  do  the  duty  of  pursuing  the 
foreclosure?  The  court,  in  such  an  action,  takes  hold  of  the 
trust,  dictates  and  controls  its  performance,  distributes 
the  assets  as  it  deems  just,  and  it  is  not  vitally  important 
which  of  the  two  possible  plaintiffs  sets  the  court  in  motion. 
The  bondholders  are  the  real  parties  in  interest;  it  is  their 
right  which  it  to  be  redressed,  and  their  loss  which  is  to  be 
prevented;  and  any  emergency  which  makes  a  demand  upon 
the  trustee  futile  or  impossible,  and  leaves  the  right  of  the 
bondholder  without  other  reasonable  means  of  redress,  should 
justify  his  appearance  as  plaintiff  in  a  court  of  equity  for 
the  purpose  of  a  foreclosure. 

It  is  unnecessary  to  consider  or  discuss  other  questions, 
which  were  numerous.  What  we  have  said  requires  us  to 
affirm  the  order  of  the  general  term,  and  award  judgment 
absolute  against  the  defendant  upon  his  stipulatioUi  with  costs. 

All  concur. 

Ordered  accordingly. 

Bonds  Sioitkxd  bt  Tauflrr  Mortoaob—FokHAosukb  bt  Boitdholdib. 
A  trastee,  aa  mortgagee,  reprfiaentliig  the  intereeti  of  all  the  bondholdeiv 
•8  beneficiariea,  ia  the  proper  party  to  ioatitiite  foreoloasre  prooeedinga,  but^ 
if  he  aoreasonably  negleeti  or  refaaea  to  diaoharge  hia  daty  in  the  premiaea. 
any  bondholder  may  bring  an  action  to  enforce  the  aecority  for  the  commoa 
benefit:  Chicago  etc  Ry.  Co.  t.  Fotdlek,  106  U.  8.  6S,  cited  in  SiAeH  v.  Mim- 
wa^otktU,  M9*  Co.,  62  Mian.  166;  8S  Am.  81  Rep.  664. 
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MUBPHY  V.  JaOK. 

Iltt  Nbv  To»k»  91ft.] 
Tkumoira,  ComnnminoM  bt,  Nbobhitt  of  lourniKUTnnr.^If  tm 
•ffldftrit  in  rapport  of  an  attaohmont  it  made  by  aa  attoTBey  far  tfaa 
plaintiff  npon  information  and  balief,  and  ttatot  that  tnoh  informatioa  and 
belief  are  bated  npon  the  ttattmeot  of  the  plaintiff  and  hit  attorney  at 
another  plaee,  "where  they  both  talked  to  affiant  thit momiDg,  orer  the 
telephone,  and  narrated  the  facta  to  deponent  exactly  at  they  have  been 
aet  forth  in  the  complaint,"  tnch  affidavit  it  not  tnfficient  to  tnpport  an 
attachment  ittoed  thereon,  nnlett  it  further  appeart  that  the  affiant  waa 
acquainted  with  the  plaintiff^  and  recognised  hia  voice,  or  otharwite 
knew  it  wat  the  plaintiff  who  wat  talking. 

Action  for  goods  Bold  and  delivered.  The  complaint  was 
upon  information  and  belief,  verified  by  one  of  the  plaintifT's 
attorneys.  An  affidavit  was  made  by  the  same  attorney  for 
the  purpose  of  procuring  an  attachment,  in  which  affidavit 
facts  were  stated,  on  information  and  belief,  sufficient,  if  true» 
to  authorize  the  issuing  of  the  attachment,  but  the  affiant 
stated  that  his  belief  was  based  upon  the  statements  of  the 
plaintiff  and  the  plaintiff's  attorney,  *'  who  have  both  talked 
to  deponent  this  morning,  over  the  telephone,  from  Boston, 
and  narrated  the  facts  to  deponent  exactly  as  they  have  been 
set  forth  in  the  complaint."  An  attachment  having  issued, 
it  was,  on  application  of  the  defendants,  vacated,  but  upon 
appeal  the  general  term  reversed  the  order  vacating  the 
attachment,  and  directed  it  to  be  reinstated,  and  thereupon 
the  defendants  appealed  to  this  court. 

William  8.  MaddoZj  for  the  appellants. 

Edward  B.  HiU^  for  the  respondent. 

*^^  Gray,  J.  If  the  affidavit  was  insufficient  upon  which 
this  attachment  was  ordered,  a  question  of  law  is  presented, 
and  the  order  of  the  general  term  is  undoubtedly  reviewable 
here:  Allen  v.  Meyer ^  78  N.  Y.  1;  Steuben  County  Bank  v. 
Albergerj  78  N.  Y.  252.  In  this  case  the  writ  was  applied  for 
upon  statements  made  upon  the  information  and  belief  of 
the  deponent,  and  the  question  is  whether  the  information 
concerning  the  material  facts  appeared  to  have  been  acquired 
in  such  a  manner  as  to  justify  the  judge  in  acting  upon  it. 
Was  the  source  of  the  information  such  as  the  judge  could 
accept  as  satisfactory?  The  affiant,  in  such  cases,  is  not 
required  to  have  a  personal  knowledge  of  the  facts  required 
to  be  stated;  but  it  is  essential  that  his  information  must 
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appear  to  hare  been  competently  derived,  as  otherwise  the 
judicial  officer,  whose  action  has  been  invoked,  is  without 
jurisdiction  to  proceed.  It  is  clear  that  the  attorney  in  this 
case  obtained  his  information  by  a  connnunication  made 
through  the  telephone  upon  the  morning  of  the  day  upon 
which  the  complaint  and  affidavit  were  sworn  to,  and  that  his 
belief  was  based  upon  it  in  making  his  statements  concerning 
the  facts  constituting  the  cause  of  action,  the  absence  of 
counterclaims,  and  the  nonresidence  of  the  defendants. 
Those  were  the  material  facts  required  to  be  proved  to  the 
satisfaction  of  the  judge,  and  we  do  not  tliink  that  the  proof 
as  to  the  source  of  the  information  concerning  them  was  suf- 
ficient; for  the  reason  that  there  was  lacking  any  degree  of 
certainty  that  the  plaintiff  himself  ever  made  the  communi- 
cation to  the  affiant.  There  would  be  no  objection  to  the 
information  having  been  conveyed  through  the  medium  of 
the  telephone,  if  it  had  been  made  to  appear  that  the  affiant 
was  acquainted  with  the  plaintiff,  and  recognized  his  voice; 
or  if  it  had  appeared  in  some  satisfactory  way  that  he  knew 
it  was  the  plaintiff  who  was  speaking  with  him.  None 
of  these  facts,  however,  *^^  were  averred.  There  was  abso* 
lutely  nothing  upon  which  the  judge  could  pass  to  show  thnt 
it  was  the  plaintiff  who  was  speaking,  and  not  some  undis- 
closed person,  who,  in  the  plaintiff's  name,  furnished  to  the 
attorney  the  information  made  use  of.  The  perfection  to 
which  the  invention  of  the  telephone  has  been  brought  has 
immensely  facilitated  the  intercommunication  of  individuals 
at  distant  points,  and  inasmuch  as  the  voice  of  the  speaker 
is  heard  in  most,  if  not  in  all,  cases,  the  identification  of  the 
speaker  should  be  possible.  The  very  facility  of  communication 
and  of  identification  permits,  and  therefore  imposes  a  duty 
upon,  the  party  who  invokes  judicial  action  upon  the  strengtli 
of  information  so  received,  to  state  his  knowledge,  or  his 
grounds  for  believing,  that  it  actually  came  from  the  party 
required  to  furnish  it.  To  authorize  an  attachment  to  issue 
upon  the  affidavit  furnished  here  was  in  disregard  of  the  rule 
which  requires  that  the  source  of  information  shall  be  dis- 
closed in  such  a  way  as  to  enable  the  court  to  decide  upon 
the  probable  truth  of  the  statements  and  the  authenticity  of 
the  jurisdictional  facts.  Judicial  action  upon  such  a  source 
of  information  as  was  here  disclosed  was  justified  below  by 
analogy  with  telegraphic  communication.  The  analogy  is 
incomplete.    If  the  information  comes  through  the  tele])hone 
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it  is  quite  possible  to  identify  the  speaker.  Then,  too,  there 
is  not,  in  the  case  of  a  telephonic  communication,  any  record, 
like  the  message,  which,  in  the  case  of  the  use  of  the  tele- 
graph, remains  for  reference  and  verification. 

For  these  reasons,  as  well  as  for  tliose  stated  in  the  opinion 
of  Mr.  Justice  Barrett,  at  special  term,  and  of  Mr.  Justice 
Van  Brunt,  dissenting  at  the  general  term,  the  order  of  the 
general  term  should  be  reversed,  and  that  of  the  special  term 
should  be  affirmed,  with  costs  in  all  the  courts. 

All  concur. 

Ordered  accordingly.         


Affidavit  oh  Imfokmatiov  aito  BsLtir— ^uvnoinror  or.— An 
on  attachment  made  by  the  plaintiff's  attorney,  containing  a  pontiFe  alia* 
gation  of  the  indebtedneia,  bnt  stating  that  the  allegation  ia  made  upon 
information  reoeived  from  letters  written  by  the  plaintiff  to  the  deponent, 
and  from  a  sworn  statement  of  account  in  deponeut*s  possession,  and  that  he 
believes  sneh  information  to  be  tme,  is  not  snffioient:  Tranimann  v.  fidhsolnv, 
80  Wis.  275.  In  order  that  affidavits  for  attachment  containing  aTements 
of  fact  based  on  information  and  belief  be  sufficient,  the  sonrces  of  informa- 
tion must  be  fully  stated:  ^oddey  t.  Srvrin,  31  8.  C.  37.  That  affidarits  for 
attachment  on  information  and  belief  are  not  sufficient,  see  Miller  r.  Mummmt 
8  Wis.  679;  17  Am.  Rep.  461;  Dyer  t.  FUnt,  21  III.  80;  74  Am.  Deo.  73^  and 
note,  and  the  note  to  ^fntpeon  ▼.  MeOarty,  12  Am.  St.  Rep.  40l  8m 
nlarly  the  note  to  Frkimiberg  ? •  Pitnon^  79  Am.  DeOi  167. 


Pboplb  V.  Martin, 

[Itt  KSW  TOU,  928.) 

CnmoRABi— JuDiouL  AoTB,  What  abe. — If  the  board  of  police 

■loners  are  directed  by  law  to  publish  the  list  of  nominations  ^in  n  news- 
paper having  the  largest  oircnlation  within  the  oity  and  oonnty,  and  which 
advocates  the  principles  of  the  political  party  which  al  the  last  eleetion 
oast  the  greatest  number  of  votes  in  snoh  city,  the  oommissionersi  in 
designating  the  newspaper,  act  judicially,  and  their  determination  may 
be  reviewed  on  ctrtioraH  at  the  instance  of  a  publisher  of  a  newspaper 
claiming  to  have  been  entitled  to  be  awarded  the  publication  of  tuoh 
list. 

CuLTioRARi  Will  Ibsub  to  Rbyibw  a  Dbtebmihation  though  thn  tine 
has  passed  when  the  decision  can  have  any  praotioal  operation,  if  the 
questions  involved  are  of  publio  importance. 

Cbbtiorari^-Judiotal  Acnow  of  Poliob  CoMinasioirBBS.— If  Hie  board 
of  police  commissioners  are  required  to  publish  certain  lists  of  nomina- 
tions, and  to  select  certain  newspapers  which,  according  to  tiie  best 
information  they  can  obtain,  have  the  largest  circulation  within  the  city 
and  county,  they  must  act  in  good  faith,  and  not  proceed  without  mak- 
ing inquiry^  bnt  are  not  bound  to  leeort  to  any  particular  cvidcnoi^  nor 
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to  glTa  Um  Tarlofiu  newpftper  repreMntatiTM  a  formal  liaario^  If  they 
allege  in  their  rttoxn  to  the  writ  of  certhraH  that,  in  designating  the 
newspaper,  they  selected  that  which,  according  to  their  best  inforau* 
tioo,  had  tho  largest  otrenlation  in  the  dty  and  oonnty,  snoh  rstnm  mnsl 
be  receired  as  tms^  nnless  aomo  proceeding  waa  taken  to  oompal  thorn 
to  make  a  further  return. 

OxBTTOBABi  to  the  board  of  police  commissioners  of  the 
city  of  New  York  to  review  their  proceedings  in  designating 
certain  newspapers  in  which  should  be  published  lists 
of  nominations  of  candidates  to  be  voted  for  at  an  ensuing 
election.  The  proceedings  of  the  commissioners  were  con- 
firmed^  and  an  appeal  was  thereupon  taken  to  this  court. 

John  M.  Bower$f  for  the  appellant. 

D.  /.  Deany  for  the  respondents. 

***  Eabl,  J.  In  the  Election  Law,  chapter  680,  section 
61,  it  is  provided  that,  at  least  six  days  before  an  election  to 
fill  any  public  office,  the  board  of  police  commissioners  of  the 
city  of  New  York  shall  cause  to  be  published  in  not  less 
than  two,  nor  more  than  four,  newspapers  within  such  city, 
a  list  of  all  nominations  for  candidates  for  offices  to  be  filled 
at  such  election,  and  that  ^*one  of  such  publications  shall 
be  made  in  a  newspaper  which  advocates  the  principles  of  the 
political  party  that  at  the  last  preceding  election  cast  the 
largest  number  of  votes  in  the  state;  and  another  of  such 
publications  shall  be  made  in  a  newspaper  which  advocates 
the  principles  of  the  political  party  that  at  the  last  preced- 
ing election  cast  the  next  largest  number  of  votes  in  the 
state.  The  clerk  or  board,  in  selecting  the  respective 
papers  for  such  publication,  shall  select  those  which,  accord* 
ing  to  the  best  information  he  can  obtain,  have  the  largest 
circulation  within  such  county  or  city.  In  making  additional 
publications,  the  clerk  or  board  shall  keep  in  view  the  object 
of  giving  information,  so  far  as  possible,  to  the  voters  of  ail 
political  parties;  and  in  no  event  shall  additional  publica- 
tions be  made  in  two  newspapers  representing  the  same 
political  party." 

**^  The  relator  is  right  in  claiming  that  the  police  com* 
missioners  in  designating  the  newspapers  act  judicially;  that 
iheir  determination  may  be  reviewed  by  writ  of  eerti<n'arij 
And  that  the  relator  had  sufficient  interest  to  institute  this 
proceeding;  and  while  the  time  has  long  since  passed  when 
any  decision  in  this  matter  can  have  any  practical,  efficient 
AM.  9i,  Bip^  you  XL.  —as 
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operntioDi  we  will,  in  Tiew  of  the  publie  importance  of  iLe 
questione  involved,  overlook  that  circumstance  and  proceed 
to  the  determination  of  the  matter  upon  ita  merita,  upon  the 
lactfl  ae  they  appear  in  this  record. 

The  police  commiBsioners  cannot  under  this  act,  arbitrarily 
designate  the  newspapers  without  making  any  inquiry  or  any 
effort  to  obtain  the  best  information  as  to  their  circul&tioiu 
They  must  act  in  good  faith  and  seek  for  information   ap  to 
the  circulation  of  the  newspapers,  and  in  making  the  designa- 
tion they  must  act  according  to  the  best  information  thejr  can 
obtain.    But  they  are  not  bound  to  resort  to  any  particular 
evidence,  nor  to  give  the  various  newspaper  representatives  a 
formal  hearing.    They  can  receive  affidavits,  examine  book?, 
or  make  other  inquiries  satisfactory  to  them,  for  the  purpose 
of  ascertaining  which  of  the  newspapers  has  the  largest  cir* 
culation  within  the  city.     If  they  are  furnished  with  formal 
proof  by  the  representatives  of  any  newspaper,  they  should 
receive  it  and  act  upon  it    If  evidence,  not  open  to  suspicioD 
or  doubt  or  question,  is  furnished  to  them,  showing  that   anr 
particular  newspaper  has  the  largest  circulation,  they  should 
receive  and  act  upon  such  evidence,  giving  to  it  its  proper 
force  and  effect.     In  other  words,  they  should  act  fairly,  seek- 
ing for  the  best  information  to  guide  them  in  the  exercise  of 
their  judicial  discretion  in  the  selection  of  the  newspaper 
under  the  act.    All  sources  of  information  are  open  to  them 
as  they  are  open  to  assessors  of  property  for  taxation,  who  are 
to  proceed  upon  diligent  inquiry  and  the  best  information  they 
can  obtain:   2  Rev.  Stats.,  7th  ed.,  990,  991,  994;   PeopU 
V.  Ti-uiUes  of  Ogdenahurgh^  48  N.  Y.  890. 

Now,  what  facts  have  we  here?  At  the  time  the  police 
commissioners  designated  the  newspapers  they  had  not  been 
***  furnished  with  any  evidence  by  the  relator  that  the  Worid 
had  a  larger  circulation  in  the  city  of  New  York  than  any 
other  newspaper.  The  entire  circulation  may  have  been 
larger  than  that  of  any  other  newspaper  in  the  whole  country, 
and  yet  its  circulation  may  not  have  been  so  large  in  the  city 
of  New  York  as  some  other  newspaper  published  there.  The- 
offer  of  the  relator,  on  the  25th  of  October,  then  to  show  that  the 
circulation  of  the  World  in  the  city  of  New  York  was  larger  than 
that  of  any  other  newspaper,  came  too  late,  as  the  designation 
had  then  already  been  made.  There  is  absolutely  nothing 
in  this  record  showing  that  the  determination  of  the  police 
commissioners  was  erroneous,  or  from  which  we  can  deter* 
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mine  that  they  did  not  exercise  their  jurisdiction  regularly 
and  rightfully.  We  are  bound  to  take  their  return  as  true, 
and  in  it  they  allege  that  in  designating  the  papery,  they 
selected  those  which,  according  to  the  best  information  they 
could  obtain,  had  the  largest  circulation  in  the  city  of  New 
York;  and  thus  they  certified  that  they  had  actually  and 
literally  complied  with  the  statute.  If  the  return  was  evasive, 
or  not  sufiSciently  full,  they  could  have  been  compelled,  under 
section  2136  of  the  code,  to  make  a  further  return.  They 
could  have  been  required  to  return  what  action  they  took  and 
what  information  they  sought  and  obtained  in  reference  to  the 
circulation  of  the  newspapers.  But,  instead  of  asking  for  a 
further  return,  the  relator  was  content  to  stand  upon  the  return 
as  made.  We  are  bound  to  take  the  return  here  as  absolutely 
true.  If  it  be  false,  the  relator  has  its  remedy  by  an  action 
against  the  police  commissioners  for  making  a  false  return, 
in  which  action  it  can  recover  its  damages  suffered  in  cons^ 
quence  thereof:  People  v.  Fire  Commre.^  78  N.  Y.  487. 

Therefore,  because  we  cannot  in  this  record  discover  any 
error  in  the  proceedings  or  determination  of  the  board  of 
police  commissioners,  the  order  of  the  general  term  should  be 
affirmed,  with  costs. 

All  concur. 

Order  affirmed.  ^^^^ 

Gbrtiobabi  to  Rkvrw  Judicial  Aorxoir.— Wxittof  MrtfororliMoeonly 
to  inferior  ooarta,  and  only  to  reriew  jndioial  motion:  In  re  SaUne  CXMiiil||f 
SvhseripUan,  46  Ma  62;  100  Am.  D0O.  837.  The  writ  of  certiorari  it  appro- 
priate only  to  review  the  judicial  action  of  inferior  oonrts,  or  publio  offieen 
or  bodies  exercising  judicial  functions:  People  v.  Board  qf  Superviiore,  131 
N.  Y.  468,  See  on  this  question  the  extended  notes  to  Mayor  ▼.  Morgan,  IS 
Am.  Deo.  236;  Duggen  t.  McOruder^  12  Am.  Deo.  632,  and  the  notes  to 
Railway  Co.  ▼.  Byan,  18  Am.  St  Rep.  869,  and  Wulaen  ▼•  St^pervieore,  mUe, 
pp.  29  to  46. 

Judicial  Aois — What  arb.— Judicial  aets  are  such  as  are  performed  by 
a  court  touching  the  rights  of  persons  or  property:  Fkmnneif  ▼.  J^ermmmWe^ 
17  Ind.  109;  79  Am.  Dee.  46S»  and  aztondedatfta. 
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Gbat  v.  Gbbbk* 

[142  NBv  ToBx,  m.] 

PABmnsnF.— At  vhb  Dissolutioii  or  ▲  Parthbibbif  Back  or  Its 

BBBS  haa  an  equal  right  to  the  posMMion  of  its  a«eti,  and  ii  wadmt  an 
•qoal  duty  to  apply  them  to  the  discharge  of  its  obligatiooib 

PAmTMBRSHir— Statotb  or  Limitations  in  Sum  worn,  an  Aooovntiho.— Ii 
after  the  dissolution  of  a  partnership,  all  of  its  members  aet  as 
dators  with  equal  rights  and  duties*  and  neither  is  guilty  of  any 
in  the  process  of  liquidation,  a  cause  of  action  by  one  against  the  other 
for  an  accounting  does  not  exist  until  the  liquidation  is  substantially 
oomplete.  Therefore,  though  one  of  them  had,  prior  to  the  diasolatioB, 
withdrawn  moneys  from  the  firm  without  right  as  between  bimeelf  and 
his  copartner,  the  latter  may,  by  a  suit  for  an  aooounting  brought  as 
soon  as  a  complete  adjustment  of  the  partnership  a&ics  was  possiblfl^ 
recoTer  moneys  so  withdrawn.  The  statute  of  limitation  against  sach 
•ait  does  not  begin  to  run  at  the  time  of  the  withdrawal  of  the  moneys, 
nor  at  the  dissolution  of  the  partnership,  nor  from  any  date  prior  to  the 
time  when  a  complete  adjustment  of  its  afbirs  can  be  made,  if  there 
has  been  no  demand  made  for  the  return  of  the  moneys  withdrawn  and 
no  refusal  to  account  for  them  before  the  complete  adjustment  of  the 
partnership  business  became  possible,  and  sadi  adjustment  waa  not 
delayed  by  the  fault  of  either  partner. 

Suit  for  the  dissolution  of  a  firm  of  stockbrokers,  and  for 
an  accounting  between  the  members  thereof  and  a  judgment 
in  favor  of  the  plaintiff  for  such  balance  as  should  be  found 
due  him.  A  judgment  was  entered  in  favor  of  the  plaintiff 
bj  the  trial  court  and  afterwards  affirmed  by  the  general 
term. 

Wheeler  H,  Peckham,  for  the  appellant 

Blihu  Rootj  for  the  respondent 

*'^  Finch,  J.    When  this  case  was  before  08  on  a  previous 

appeal  (125  N.  Y.  203),  we  reversed  the  judgment  and 
ordered  a  new  trial,  holding  that  upon  the  facts  then  dis- 
closed the  cause  of  action  proved  under  the  pleadings  ac- 
crued at  the  date  of  the  dissolution  of  the  partnership.  It 
then  appeared  that  such  dissolution  was  effected  by  mutual 
consent,  and  that  the  duty  of  liquidation  had  been  assigned 
solely  to  the  .plaintiff,  a  fact  about  which  there  was  no  con* 
troversy  and  which  stood  both  found  and  admitted.  It  fur- 
ther appeared  that  just  before  the  dissolution  the  defendant 
had  withdrawn  from  the  assets,  without  right  as  between 
himself  and  his  partner,  the  sum  of  about  ten  thousand 
dollars,  and  that  a  restoration  of  that  sum  to  the  fund  in  the 
hands  of  the  liquidator  was  necessary  to  enable  him  to  per- 
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form  his  duty  in  the  payment  of  partnership  debts  or  to  reim* 
burse  his  own  means  so  already  applied.  We  determined 
thereupon  that  the  latter  bad  the  right  to  that  reUef  before 
the  end  of  the  liquidation  and  whenever  circumstunces  made 
it  necessary;  that  he  could  reclaim  it  at  once  when  the  de« 
fendant  denied  his  duty  to  restore  it,  and  insisted  upon  hold- 
ing it  by  force  of  an  alleged  settlement  made  at  the  date  of 
the  dissolution;  that  the  liquidating  partner  was  not  bound 
to  wait  till  the  close  of  the  liquidation,  but  might  sue  at 
once  to  solve  the  disputed  right,  even  though  an  accounting 
might  be  essential  to  the  result.  Looking  back  upon  that 
conclusion  in  the  light  of  such  criticism  as  it  has  received,, 
and  seeking  to  appreciate  its  just  force,  I  am  still  satisfied 
that  our  determination  was  correct  upon  the  situation  as  we 
then  understood  it,  and  upon  the  facts  which  appeared  upon 
the  record. 

But  a  very  great  change  has  come  over  those  facts,  so  *^* 
great  that  I  have  examined  again  the  earlier  record  to  see 
whether  I  may  not  have  misunderstood  or  misinterpreted 
them.  That  examination  shows  that  the  court  explicitly 
found  as  a  fact  the  appointment  of  the  plaintiff  as  '^the 
liquidating  partner  of  the  partnership,"  and  the  defendant's 
answer  denies  liability  for  any  overdraft,  and  alleges  a  settle* 
ment  made  at  the  date  of  the  dissolution.  But  now  the 
vital  and  fundamental  fact  upon  which  our  previous  opinion 
stood,  which  was  the  appointment  and  authority  of  the  plain* 
tiff  as  the  exclusive  agent  for  winding  up  the  partnership 
affairs,  has  wholly  disappeared,  and  with  it  has  gone  the 
further  fact  that  there  was  disagreement  between  the  parties 
immediately  upon  the  dissolution  and  an  antagonism  of 
claims,  for  now  it  is  found  that  Gray  was  not  made  liqui- 
dator, that  both  parties  acted  as  such,  that  both  have  acted 
faithfully,  and  that  defendant  has  recognized  that  there  was 
no  settlement  at  the  date  of  the  dissolution  by  joining  in  the 
liquidation  and  asking  credit  in  its  results.  How  this  re- 
markable and  fundamental  change  in  the  facts  occurred  has 
been  the  subject  of  discussion  on  the  argument.  The  defend* 
ant  maintains  that  the  evidence  has  not  changed,  but  only 
the  judgment  of  the  trial  court  upon  it;  that  the  finding  on 
the  first  trial  was  right  and  on  this  one  is  wrong,  and  that 
the  change  had  its  origin  in  an  effort  to  evade  the  judgment 
of  this  court.  I  do  not  deem  that  criticism  just.  Look- 
ing over  the  evidence  I  feel  bound  to  say  that  there  is  rea« 
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sonable  explanation  of  the  change,  and  mneh  in  the  oondnci 
of  the  parties  which  is  in  accord  with  the  later  finding,  and 
that  at  all  events  it  has  such  support  in  the  proof  as  to  put 
it  beyond  our  review,  and  compel  us  to  accept  it  as  the 

truth. 

It  follows  that  we  can  no  longer  treat  the  action  as  one  by 
the  chosen  liquidator,  whose  right  to  all  the  assets  has  been 
denied,  to  reclaim  such  assets  needed  for  the  liquidation,  and 
must  regard  it  simply  and  wholly  as  an  action  by  one  part- 
ner after  a  dissolution  to  compel  an  accounting  and  adjust- 
ment of  the  partnership  affairs.  The  complaint  readily 
admits  of  that  construction,  and  since  the  present  findings 
disclose  no  other  '*^  cause  of  action  we  must  treat  it  as  one 
for  a  final  accounting.  We  cannot  now  say  that  the  cause  of 
action  established  was  one  which  arose  at  or  near  the  date  of 
the  dissolution.  The  fact  which  caused  its  origin  at  that 
<]ate  has  been  eliminated,  and  in  its  room  no  other  fact 
requiring  or  justifying  the  intervention  of  equity  is  to  be 
iound  until  a  much  later  period. 

In  Oilmore  v.  Hanij  142  N.  Y.  1,  ante^  p.  654,  we  had  occa- 
sion to  express  concurrence  in  the  doctrine  of  the  federal 
court  that  where  a  liquidation  is  proceeding  with  due  dili- 
gence, without  antagonism  between  the  parties,  or  cause  for 
judicial  interference,  the  right  of  action  for  an  accounting  and 
payment  over  of  shares  arises  when  the  liquidation  is  or  ought 
to  be  complete,  because  until  then  there  can  be  no  adequate 
ground  of  complaint.  That  is  more  obviously  true  where 
both  parties  are,  as  upon  the  findings  they  were  here,  author- 
ised to  wind  up  the  affairs.  Where  no  special  agreement  as 
to  the  liquidation  is  made  the  partnership,  although  dissolved, 
continues  for  that  purpose,  and  each  of  its  members  has  an 
equal  right  to  the  possession  of  its  assets,  and  are  under  an 
equal  duty  to  apply  those  assets  to  the  discharge  of  the  debts: 
Bobbins  v.  Fuller^  24  N.  Y.  670.  While  each  is  so  engaged, 
acting  with  reasonable  diligence  and  without  discord,  there 
is  nothing  to  complain  of  and  no  occasion  for  the  intervention 
of  equity  until  a  final  settlement  is  possible  in  which  one  party 
or  the  other  refuses  or  neglects  to  join.  Before  that  each  may 
collect  debts  due,  and  if  one  is  slow  the  other  may  be  swift 
Each  may  pay  off  liabilities  until  assets  are  exhausted,  and 
tieither  can  complain  of  the  other  until  some  emergency  arises 
in  which  a  right  is  denied  or  violated,  or  unduly  delayed. 
The  findings  in  the  present  case  show  a  joint  and  amicable 
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action  down  to  a  brief  period  before  the  commencement  of  the 
«uit.  An  accurate  and  complete  adjustment  was  delayed, 
without  the  fault  of  either  party^  by  the  impossibility  of  at 
least  three  collections;  and  it  was  not  until  they  were  accom* 
plished  that  the  ultimate  result  could  be  known.  While  there 
was  in  the  hands  of  defendant  Green  the  amount  of  his  over* 
•draft  made  before  the  dissolution,  he  could  apply  it  to  the 
purposes  of  the  liquidation  '*^  and  pay  out  of  it  liabilities  of 
the  firm.  There  is  no  finding  or  request  to  find  that  he 
re/used  to  do  so  until  his  refusal  to  account.  Gray  could  not 
disturb  his  possession  until  at  least  the  fund  was  needed  as 
■an  asset  and  Green  refused  to  properly  use  and  acpply  it. 
Upon  the  findings  now  made,  it  is  impossible  to  hold,  as  we 
did  upon  the  very  difierent  findings  of  the  former  trial,  that 
the  plaintiff's  cause  of  action  is  barred  by  the  statute  of  limi- 
tations. I  think  he  has  so  changed  the  facts  as  to  make 
t>ur  previous  conclusion  inapplicable.  In  all  these  acUous 
between  partners,  the  application  of  the  statute  necessarily 
depends  upon  the  circumstances  of  each  particular  case.  The 
«ause  of  action  may  arise,  as  in  Brush  v.  Jay^  113  N.  Y.  482, 
before  the  dissolution,  and  have  that  for  its  primary  object; 
it  may  arise,  at  or  near  the  dissolution,  when  one  is  made 
•exclusive  liquidator  and  his  right  to  the  possession  of  assets 
is  denied  and  resisted:  Oray  v.  Oreen,  125  N.  Y.  203;  it  may 
arise  when  a  nonliquidating  partner  sues  the  liquidator  within 
a  reasonable  time  after  the  dissolution,  as  in  Oilmore  v.  Ham^ 
142  N.  Y.  1,  anUf  p.  554;  or  where,  as  here,* both  parties  act 
as  liquidators  with  equal  rights  and  duties,  and  neither  is 
guilty  of  any  wrong  in  the  process,  the  cause  of  action  may 
arise  later,  and  necessarily  will  not  exist  until  the  liquidation 
is  substantially  complete.  These  are  recent  instances,  but  do- 
not  at  all  cover  the  varieties  of  form  and  incident  which  these 
actions  may  develop,  so  that  always  the  running  of  the  stat- 
ute cannot  be  governed  by  any  rigid  or  formal  rule,  but  must 
depend  upon  circumstances.  Those  circumstances  have  in 
this  case  been  so  changed  by  the  findings  as  to  make  it  our 
duty  to  hold  that  the  statute  of  limitations  did  not  operate  to 
bar  and  defeat  the  action. 

The  judgn^nt  should  be  a£Brmed  with  costs. 

All  concur,  except  Peckham,  J.,  not  voting. 
Judgment  affirmed. 
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pARTirxitsiiii^— AooocHTiiia. — ^LnfiTATioici  OF  Acnovss  8m  th*  dmenm- 
sion  of  this  qnettioa  in  OUmof  t.  Ham,  142  K.  Y.  1;  ante,  p.  654^  and  aotr. 

PARTNBRaHip— DiaaoLUTioii— RiOHTi  or  MniBBBa. — Afte  diooliitioa 
inter  mvo§,  th«  joint  interest  of  the  partnen  oontioaes  in  the  partnervhip 
property,  and  tiie  mntoal  ageocy  continnee  with  lome  reatriotiona  notU  tha 
affairs  of  the  partnership  are  administered:  Kinder  t.  MeCanU,  4  Uioh.  46; 
63  Am.  Deo.  711,  and  note;  EUkoU  t.  IlichoU,  7  Gill,  86;  48  Am.  Dea  54Cw 
and  note.  Baob  partner  has  the  same  rights  after  the  dissolation  of  his  firm, 
in  the  fal61lment  of  its  outstanding  engagements  and  in  the  settlement  of  its 
business  generally,  as  he  had  before:  WeUem  Stag*  Oo,  t.  ITotter,  2  Iowa, 
604;  06  Am.  Deo.  789,  and  noU  with  the  oaaaa  ooUeot«L  Seaaztendsd 
aota  to  Otfmors  ▼.  fTom,  amU,  pp.  661  to  670i 


BlEWITT   V.   BOOBUIL 

[142  NBW  Toas,  iS7.) 

Onvnuov— DiLXTBftT  or  or  Esobow  to  an  Obliobb.— A  written  oontrae^ 
whether  nnder  seal  or  not,  may,  by  parol,  be  proTed  to  hare  been 
delivered  to  the  obligee  upon  a  parol  condition  that  it  was  not  to 
become  binding  until  the  happening  of  a  future  OTont,  and  may  be 
avoided  upon  the  further  proof  that  such  event  has  not  ooourrod^ 
especially  if  the  oontraet  is  one  not  required  to  be  under  seal. 

Isaac  N,  MUlery  for  the  appellant. 
James  L.  Bishop,  for  the  respondent. 

**^  Peckham,  J  This  action  was  brought  to  obtain  an 
accounting  from  defendants  and  for  damages  sustained  by 
plaintiff  by  reason  of  the  violation  of  a  certain  contract^ 
under  seal,  entered  into  between  the  parties  to  the  action  in 
relation  to  the  right  to  manufacture  and  sell  a  temporary 
kind  of  binder  for  books,  called  the  *'  Common  Sense  Binder/' 
and  for  which  letters  patent  had  been  issued. 

S6e  f)]^  defendants  admitted  the  execution  of  the  contract^ 
but  alleged  that  it  had  been  executed  upon  the  parol  coiidi* 
tion  that  it  was  not  to  operate  as  a  contract  until  the  plain- 
tiff acquired  the  interest  of  a  third  person  in  the  patent 
spoken  of  in  the  agreement,  and  it  was  alleged  that  the  plain* 
tiff  had  never  performed  the  condition.  Evidence  showing 
that  the  contract  was  executed  with  the  condition  above 
stated,  and  that  the  condition  had  never  been  performed,  was 
offered  upon  the  trial  and  received  by  the  court,  under  proper 
objection  and  exception  on  the  part  of  the  plaintiff,  and,  after 
the  evidence  was  in,  the  court  found  the  fact  in  accordance 
with  defendants'  contention  and  gave  judgment  dismissing 
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the  complaint,  which  was  aflSrmed  at  the  genernj  term,  and 
frotn  such  affirmance  the  plaintiff  has  appealed  to  this  court. 

The  case  of  Reynolds  v.  Robinson^  110  N.  Y.  654,  holds  that 
a  writing  which  is  in  form  a  complete  contract,  and  which 
has  been  delivered,  may  be  proved  to  have  been  delivered 
upon  a  parol  condition  that  it  was  not  to  become  a  binding 
contract  until  tlie  happening  of  some  event  in  the  future, 
and  that  such  event  had  not  occurred.  The  cases  cited  in 
the  brief  opinion  fully  bear  out  the  statement. 

The  plaintiff  here  contends  that  the  authority  of  that  case 
must  be  confined  to  contracts  which  are  not  under  seal,  and, 
as  the  contract  here  was  a  sealed  one,  the  case  has  no 
application. 

Of  course  the  mere  presence  or  absence  of  a  seal  upon  a 
writing  would  seem  to  be  a  matter  of  the  smallest  importance 
upon  the  question  now  under  consideration.  The  same  rea* 
sons  would  apply  with  equal  force  for  receiving  or  rejecting 
the  contemporaneous  parol  understanding  where  the  writing 
was  sealed,  as  where  the  seal  was  absent.  It  is  a  question  in 
each  case  as  to  whether  there  has  or  has  not  been  an  executed 
and  completed  agreement  or  act.  Many  of  the  old  English 
cases  held  the  doctrine  that  where  there  was  a  writing  bear- 
ing upon  its  face  the  marks  that  it  was  fully  and  completely 
executed,  if  there  were  a  delivery  of  the  writing  to  the  party 
himself  there  could  be  no  parol  evidence  that  the  delivery 
was  upon  a  condition  or  in  escrow.  The  reason  assigned  in 
many  cases  '^^  was  that  such  evidence  would  lead  to  the  re- 
sult that  a  bare  averment  without  any  writing  would  make  void 
every  deed.  The  word  *'deed*'  was  not  used  in  its  restricted 
sense  of  a  written  instrument  conveying  land,  or  some  interest 
therein,  but  in  the  sense  that  it  was  a  writing  of  the  party, 
and  hence  his  act  or  deed.  In  Williams  v«  Oreen^  1  Cro.  Eliz. 
884,  the  action  was  one  of  debt  on  a  bill.  There  was  no  seal 
attached.  The  plea  was  that  the  bill  had  been  delivered  to 
the  plaintiff  as  a  schedule  (a  memorandum)|  upon  condition 
that  if  plaintiff  delivered  to  defendant  a  horse  upon  a 
certain  day,  then  the  schedule  was  to  be  his  deed,  otherwiso 
not,  and  that  plaintiff  had  not  delivered  the  horse.  The 
plaintiff  demurred  to  the  plea,  and  it  was  resolved  by  the 
whole  court  to  be  a  bad  plea,  for  a  deed  could  not  be  delivered 
to  the  party  himself  as  an  escrow,  because  then  a  bare  aver- 
ment without  any  writing  would  make  void  any  deed.  The 
decision  was  not  based  upon  the  question  of  a  seal,  and  the 
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pAper  was  referred  to  as  a  deed  simply  by  way  of  descripticm 

of  an  act  of  the  party  in  delivering  a  written  instrument 
which  ought  not  to  be  rendered  void  by  a  parol  contempora- 
neous understanding  or  agreement.     The  reason  would  apply 
with  equal  force  to  all  written  instruments,  sealed  or  unsealed. 
Other  cases  of  a  nature  where  the  writings  needed  not  to  bare 
been  under  seal,  and  where  it  was  held  that  they  could  not  be 
delivered  conditionally  to  the  party  to  the  instrument,  are 
cited  in  2  Coke  on  Littleton,  276,  Philadelphia  edition,  1827;  Ist 
American  from  last  London  edition.    On  the  other  hand,  there 
is  one  case  which  decided- that  a  writing  obligatory  could  be 
delivered  in  escrow  to  the  obligee:  Hatcksland  y.  Catchel^  1 
Cro.   Eliz.  835;  but  after  differences  of  opinion  among  the 
judges  it  was  finally  resolved  otherwise  in  later  cases,  as 
stated    in   Coke:   2   Coke  on   Littleton,   276,   Philadelphia 
edition,  1827;  Ist  American  from  last  London  edition. 

These  cases  show  that  the  rule  preventing  parol  evidence 
of  a  delivery  to  the  party  upon  condition,  was  not  founded 
upon  the  presence  of  a  seal  to  the  writing,  but  the  rule  was 
adopted  because  when  the  words  were  contrary  to  the  act  (of 
delivery),  the  words  were  regarded  as  of  no  effect,  for  it  was 
not  what  '^^  was  said,  but  what  was  done,  that  was  in  such 
case  to  be  regarded.  Hence,  a  delivery  to  a  party  was  said 
to  be  inconsistent  with  any  condition  attached  to  it,  and  a 
condition  was  in  fact  a  contradiction  of  the  writing,  and 
parol  evidence  of  the  condition  was,  therefore,  inadmissible. 
A  different  view  was  subsequently  taken  of  this  act  of  deliv- 
ery. The  courts  said  it  was  not  a  contradiction  of  the  terms 
or  legal  effect  of  the  writing,  but  it  was  proof  simply  that  no 
contract  had  in  fact  been  entered  into.  They  said  that  the 
production  of  a  writing  purporting  to  be  an  agreement  by  a 
party,  with  his  signature  attached,  afforded  a  strong  pre- 
sumption that  it  was  his  written  agreement,  but  if  at  the 
time  the  parties  agreed  that  the  writing  was  not  to  take  effect 
as  an  agreement  until  the  happening  of  some  event,  in  other 
words,  that  it  was  agreed  upon  conditionally,  then  it  should 
not  take  effect  until  the  happening  of  the  event  or  the  fulfill- 
ment of  the  condition:  Pym  v.  Campbell^  6  El.  &  B.  870. 
Crompton,  J.,  in  the  above  case,  in  speaking  of  an  instm* 
ment  under  seal,  said  it  could  not  be  a  deed  until  there  was 
a  delivery,  and  when  there  was  a  delivery  that  estops  the 
parties  to  the  deed,  which  was  a  technical  reason  why  a  deed 
could  not  be  delivered  as  an  escrow  to  the  other  party*    He 
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said  the  parties  may  not  vary  a  written  agreement,  but  they 
may  show  that  they  never  came  to  an  agreement  at  all,  and 
that  the  signed  paper  was  never  intended  to  be  the  record  of 
the  terms  of  the  agreement,  for  they  never  had  agreeing 
minds.  In  truth,  however,  the  court  of  exchequer  in  Bowker 
V.  Burdekiny  11  Mees.  &  W.  128,  had  already  distinctly 
stated  that  a  delivery  of  a  deed  to  a  party  might  be  in 
escrow,  even  though  the  condition  were  not  in  express  words, 
if  from  the  circumstances  attending  its  execution  it  could  be 
inferred  that  it  was  not  delivered  to  take  effect  as  a  deed 
until  a  certain  condition  were  performed.  Baron  Parke  said 
in  that  case  it  was  now  settled  law,  though  it  was  otherwise 
in  ancient  times,  that  in  order  to  constitute  the  delivery  of  a 
writing  as  an  escrow,  it  was  not  necessary  that  it  should  be 
<lone  by  express  words,  but  you  are  to  look  at  all  the  facts 
**'  attending  the  execution,  and  though  in  form  it  was  an 
absolute  delivery,  if  it  can  be  reasonably  inferred  that  it  was 
delivered  not  to  take  effect  as  a  deed  till  a  certain  condition 
was  performed,  it  will  still  operate  as  an  escrow.  The  deed  was 
in  that  case  delivered  to  the  party  who  was  to  take  a  benefit 
under  it,  and  while  the  court  held  it  was  in  fact  an  absolute 
delivery,  the  learned  judges  admitted  that  it  might  have 
been  delivered  conditionally  to  a  party,  and,  if  so,  it  would 
not  take  effect  until  condition  performed.  And  in  Oudgen  v. 
Besaety  6  El.  &  B.  986,  the  lease  of  premises  for  a  term  of 
years  was  signed,  sealed,  and  delivered  to  the  party,  although 
after  such  delivery  the  grantor  retained  the  lease  in  his  pos- 
session. The  agreement  was  that  it  was  not  to  take  effect 
until  lessee  paid  one  hundred  pounds,  fifty  only  being  then 
paid.  The  court  from  all  the  facts  in  the  case  held  that 
the  clear  inference  was  that  the  instrument  should  not  oper- 
ate as  a  lease  until  full  payment,  and  if  there  were  such  an 
agreement,  though  no  express  words  of  delivery  as  an  escrow 
were  used,  it  would  liot  operate  as  a  deed  until  payment  was 
made,  and  consequently  the  lessee,  although  in  possession  of 
the  premises,  was  tenant  only  from  year  to  year,  and  not 
tenant  under  the  deed.  Campbell,  chief  justice,  holding 
that  the  formality  of  delivering  the  instrument  to  a  third 
person  as  an  escrow  was  not  essential  when  it  was  intended 
to  operate  as  such.  Looking  at  all  the  facts  the  learned 
judge  said  it  must  have  been  the  intention  of  the  parties  that 
the  instrument  should  not  operate  as  a  lease  till  the  money 
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was  paid,  and  that  neither  party  intended  that  the  interest  id 
the  term  ehould  vest  till  then. 

Ab  a  result  of  the  examination  of  the  English  authorities  I 
think  it  is  clear  that  the  presence  of  a  seal  on  a  writing  was 
not  the  reason  for  prohibiting  parol  evidence  of  a  condition 
attached  to  a  delivery  to  a  party,  but  (hat  where  parol  eyi- 
dence  was  disallowed  it  was  on  the  theory  that  otherwise  it 
would  be  contradicting  the  writing.  The  rule  was  over- 
thrown in  England  by  the  cases  cited,  which  permit  parol 
evidence  that  the  delivery  of  a  writing,  although  under  sea], 
may  be  shown  to  have  been  under  an  agreement  that  it  was 
not  to  operate  as  such  until  the  happening  of  some  future 
event. 

***  In  this  state  in  Lovett  v.  AdamB,  8  Wend.  380,  it  was 
said  by  Savage,  C.  J.,  that  if  a  bond  be  signed  and  put  into 
the  hands  of  the  obligee  or  a  third  person  on  the  condition 
that  it  shall  become  obligatory  upon  the  performance  of  some 
act  of  the  obligee  or  any  other  person,  the  paper  signed  does 
not  become  the  bond  of  the  party  signing  the  same  until  the 
condition  precedent  shall  be  performed.  Until  then  there  is 
no  contract.  The  court  held  that  evidence  of  such  facts 
should  have  been  admitted.  So  the  presence  of  a  seal  was 
considered  no  obstacle  to  parol  proof  that  the  writing  was 
delivered  to  a  party  to  the  instrument  upon  a  condition  which 
had  not  been  performed.  The  rule  in  this  state  regarding 
deeds  conveying  real  estate,  or  an  interest  therein,  or  agree- 
ments for  the  sale  thereof,  is  that  a  delivery  cannot  be  made 
to  the  grantee  or  other  party  thereto  conditionally,  or  as  is 
said  in  escrow,  and  when  delivered  to  a  party  the  delivery 
operates  at  once,  and  the  condition  is  unavailable:  OUbert  v. 
North  Avierican  Fire  Ina.  Co,^  23  Wend.  43;  35  Am.  Dec.  543; 
Worrall  v.  Munn,  5  N.  Y.  229;  55  Am.  Dec.  330;  Braman  v. 
Bingham,  26  N.  Y  483;   Wallace  v.  Berdell,  97  N.  Y,  13,  26. 

Whether  there  is  any  sound  basis  for  a  distinction  between 
cases  relating  to  real  estate  and  other  kinds  of  written  instru- 
ments, it  is  not  now  important  to  inquire,  for  the  rule  that 
instruments  of  the  former  character  cannot  be  conditionally 
delivered  to  a  party  is  too  firmly  established  in  this  state  to 
be  overruled  or  even  questioned.  In  OUbert  v.  North  American 
Fire  Ins,  Co.,  23  Wend.  43,  35  Am.  Dec.  543,  Bronson,  J.,  says 
it  is  one  of  the  cases  in  which  the  law  fails  to  give  effect  to 
the  honest  intention  of  the  parties,  for  the  reason  that  they 
have  not  adopted  the  proper  legal  means  of  accomplishing 
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their  object.  In  Arnold  v.  Patrick^  6  Paige,  315,  the  writing 
involved  was  a  deed  of  land,  and  the  remark  of  the  chancellor, 
that  the  rnle  applied  to  any  sealed  instrument,  was  beyond 
the  question.  He  refers  as  authority  for  his  statement  to 
Thoroughgood*$  ease,  9  Coke,  137  a,  reported  in  volume  6,  at 
page  241  of  the  London  edition  of  Coke's  reports,  1826. 

The  writing  in  that  case  was  a  deed  conveying  lands,  but 
*•*  cases  are  referred  to  in  the  report  where  bonds  were  thus 
delivered,  and  it  was  held  that  no  condition  could  be  attached 
to  a  delivery  to  a  party.  I  have  already  stated,  in  reviewing 
the  English  cases,  that  the  rule  was  not  founded  upon  the 
presence  of  a  seal,  but  because  the  delivery  could  not  be  con* 
tradicted  by  parol  evidence  of  a  condition  attached  thereto. 
Those  old  English  cases  have  been  passed  over  and  substan- 
tially overruled  by  the  English  courts,  so  far  as  to  hold  that 
the  delivery  even  of  a  sealed  instrument  to  a  party  could  be 
made  conditionally.  And  the  case  of  Oilhert  v.  North  Ameru 
<an  Fire  Ine.  Co.,  23  Wend.  43,  35  Am.  Deo.  643,  shows  that 
a  bond  could  be  delivered  conditionally  to  a  party. 

In  Cocks  V.  Barker,  49  N.  Y.  107,  parol  evidence  was  admit- 
ted to  show  that  the  bond  was  delivered  conditionally,  and 
the  trial  court  found  against  that  fact.  In  this  court  it  was 
stated  that  the  evidence  was  not  admissible,  because  a  deed 
could  not  be  delivered  to  a  party  upon  condition,  citing  Wor* 
rail  V.  Munn,  5  N.  Y.  229;  55  Am.  Dec.  330;  and  OUbert  v. 
North  American  Fire  Ins.  Co.^  23  Wend.  43;  35  Am.  Dec.  543. 
It  was  not  necessary  to  the  decision,  and  I  think  the  doctrine 
that  a  bond  could  not  thus  be  delivered  is  not  borne  out  by 
the  cases  in  this  state,  and  certainly  not  by  the  later  cases  in 
England  already  cited. 

But  a  bond  imports  the  existence  of  a  seal,  and  the  latter 
is  requisite  to  the  legal  existence  of  a  bond. 

The  instrument  in  this  case  was  an  ordinary' agreement, 
not  requiring  a  seal  for  its  validity,  and  we  think  the  rule  as 
to  sealed  instruments,  however  far  it  may  be  carried  in  regard 
to  such  instruments  as  require  a  seal  for  their  validity,  should 
not  be  extended  in  any  event  to  those  cases  where  the  instru* 
ment  is  in  law  not  in  the  nature  of  a  specialty,  and  where  the 
presence  of  a  seal  is  totally  unnecessary  to  its  validity. 

I  think  myself  the  rule  should  not  extend  beyond  what 
seems  to  be  the  settled  law  in  this  state  in  regard  to  deeds  or 
writings  conveying  or  relating  to  the  conveyance  of  real  estate, 
or  some  interest  therein,  but  in  this  case  it  is  not  necessary 
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to  now  go  further  than  to  hold  the  role  inapplicable  to  an 
instrument  not  in  any  way  relating  to  or  aflPecting  real  estate, 
and  which  does  not  require  a  eeal  for  its  yalidity,  the  *^  seal 
being  in  such  case  and  for  this  purpose  regarded  as  surplus- 
age,  and  the  instrument  should  be  held  to  come  within  the 
rule  laid  down  in  Reynoldi  t.  RMiuon^  110  N.  Y.  654,  already 
cited. 

The  other  cases  cited  in  plaintiff's  brief  have  been  ex- 
amined. With  the  exception  of  Van  Bokkelen  t.  Taylor,  62 
N.  Y.  105,  they  hold  simply  that  parol  evidence  of  a  contem- 
poraneous parol  agreement,  outside  of,  and  varying  the  terms 
of,  a  written  contract,  is  not  admissible.  We  do  not  hold  the 
contrary,  but  simply  hold  the  parol  evidence  of  an  agreement 
that  the  writing  should  not  take  effect  upon  delivery  until 
the  happening  of  some  condition  is  admissible  in  SDch  a  case 
as  this.  Van  Bokkelen  v.  Tayhr^  62  N.  Y.  106,  was  a  case  of  a 
composition  release  by  creditors  of  a  common  debtor,  and  it 
was  held  that  evidence  of  a  secret  condition  attached  to  the 
execution  or  delivery  of  the  release  by  one  of  the  creditors 
was  inadmissible,  as  such  an  agreement  in  regard  to  a  com- 
position release  was  void  in  any  event.  The  case  does  not 
touch  the  question  here  involved. 

We  have  looked  through  the  other  exceptions  set  forth  in 
this  record,  and  find  none  that  calls  upon  us  to  reverse  the 
judgment,  and  it  should  therefore  be  affirmed,  with  oosti. 

All  concur. 

Judgment  affirmed. 

CoNTRAOTS—DsLivsRT  UT  Esoaow. — ^A  Written  oentrMi  msy  be  dtUvwd 
upon  coadition,  but  it  does  not  becomt  s  binding  obligation  nntH  tlio  eoo- 
ditioo  upon  whioh  its  deliTory  depends  hat  been  fnifiUedt  McFarUmd  ▼. 
Sikes,  64  Conn.  250;  1  Am.  St  Rep.  Ill,  and  note;  Bkdarmam  t.  0*Caimer^ 
117  111.  493;  57  Am.  Rep.  S76;  Chipman  ▼.  TwAer,  88  Wie.  4S;  90  Am.  Repl 
1.  To  the  aame  effect  see  Oravtford  ▼.  Foster^  e  Qa.  W2^  60  Am.  Deo.  SS7, 
the  case  of  a  lK>nd;  and  the  failnre  of  snob  a  oondition  may  be  proTod  by  parol 
eyidenoe:  Qrtgory  ▼.  LiUlefohn,  86  Neb.  868.  Promieeory  notes  may  bo 
delivered  ae  escrows,  to  take  effeot  npon  the  happening  of  a  oertaia  event  to 
be  proved  by  parol,  bnt  sneh  proof  mast  not  vary  the  terms  of  the  note: 
Foy  ▼.  Biadiume^  81  HI.  688;  83  Am.  Deo.  246^  and  aole.  8ei^  nls^  IIm 
notmto  MUkrw.  8ear%  86  Am.  Si  Bep.  178. 
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Iv  A  OoMTOtmov  AoBUMJOiT  It  iDAdt  betwMD  a  dabfcor  and  hit  ortd« 
itor%  any  agireament  inadt  or  taonrity  taktn  for  an  amount  beyond  tht 
compotition,  or  tron  for  that  ram,  better  than  that  whioh  it  oomnum  to 
all,  if  nnknown  to  the  other  oreditort,  it  InoperatiTe  and  Toid.  The 
law  will  tet  atide  and  diiregard  all  teeret  termt  made  by  a  oreditor  with 
the  debtor  more  faTorable  to  the  former  than  it  allowed  the  other  ored- 
iton. 

OoMPotinoN  AaKnmHT,  Fbavd  Don  hot  Wholly  Avoid.— If  a  eom- 
potition  agreement  it  entered  into  between  a  debtor  and  hit  oreditora, 
and  one  of  them  maket  with  him  tome  extrtntb  teeret  agreement  to 
teonre  an  ad^anttge  o^er  the  othert,  thit  latter  agreement  it  Toid*  and 
matt  be  ditregarded,  bat  itt  eziitenoe  doet  not  avoid  the  oompoeition 
agreement  to  at  to  ditentitle  tnoh  creditor  to  rtoortr  whatertr  ii  doe  to 
him  therennder. 

Thamoi  8.  Moore^  for  the  appellant. 

0.  Bainbridge  Smithy  for  the  reepondent. 

^^  Obat,  J.  In  the  general  term  opinion  the  qneetlon  of 
law  was  stated  thus:  '*  Did  the  secret  agreement,  by  which 
Mrs.  Blake  indorsed  the  first  two  notes,  invalidate  the  whole 
composition  agreement,  so  that  notes  given  in  pursuance  of 
^^  its  terms  are  not  enforceable  by  the  plaintiff?''  The 
learned  justices,  finding  no  controlling  authority  in  this  state, 
determined  the  question  adversely  to  the  plaintiff  and  upon 
the  ground,  in  substance,  that,  as  the  agreement  was  fraudu- 
lenty  the  fraud  permeated  and  vitiated  the  whole  oomposition 
agreement,  and  disabled  the  creditor  from  recovering  any 
thing  under  it.  In  this  view  we  are  not  able  to  agree  with 
them.  It  may  be  true  that  there  was  no  decision  in  the 
courts  of  this  state  in  its  features  so  precisely  in  point  as  to 
compel  adherence  to  its  authority^  and  it  is  true  that  the  view 
of  the  general  term  has  support  in  decisions  of  English  courts. 
I  think,  however,  that  in  our  state  there  are  expressions  of 
opinion  by  eminent  judges  of  this  court  and  by  a  former  very 
distinguished  judge  of  the  superior  court  of  the  city  of  New 
York,  which  rather  commit  us  to  a  contrary  view,  and  which 
should  commend  themselves  to  us  as  furnishing  a  wise  and 
more  politic  rule  in  these  9ases  of  compositions  by  an  insol* 
vent  debtor  with  his  creditors.  The  general  principle  has  been 
long  settled  in  England  and  here  that  a  secret  agreement, 
which  induces  a  creditor  to  agree  to  a  composition  by  the 
promise  of  a  preference,  or  of  some  undue  advantage,  over 
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the  otber  oreditora,  is  utterly  repugnant  to  the  composition 
agreement,  and,  from  its  fraudulent  nature,  ie  avoided  by  the 
law.  The  very  essence  of  a  composition  agreement  is  that  all 
creditors  come  in  upon  terms  of  equality;  and  that  equality 
would  be  destroyed,  if  the  secret  agreement  were  given  effect. 
In  Leicester  v.  Rose,  4  East,  372,  381,  Lord  Ellenborough 
observed  that  the  principle  of  all  the  cases  was  '*  that  where 
the  creditors  in  general  have  bargained  for  an  equality  of 
benefit  and  mutuality  of  security  it  shall  not  be  competent 
for  one  of  them  to  secure  any  partial  benefit  or  security  to 
himself."  In  RmseU  v.  Rogers,  10  Wend.  474-479,  25  Am, 
Dec.  574,  Justice  (afterwards  Chief  Justice)  Nelson  said:  **So 
scrupulous  are  courts  in  compelling  creditors  to  the  obeerv- 
ance  of  good  faith  towards  one  another  in  cases  of  this  kind, 
that  any  security  taken  for  an  amount  beyond  the  composi- 
tion agreed  upon,  or  even  for  that  sum,  better  than  that  which 
is  common  to  all,  if  ^^^  unknown  to  the  other  creditors,  is 
void  and  inoperative."  It  is  in  the  extent  of  the  operation  of 
the  principle,  which  was  thus  early  asserted,  that  we  will 
find  the  divergence  of  judicial  opinions  between  English 
judges  and  those  of  this  state.  It  is  curious  to  observe  that 
though  Leicester  v.  RosCy  4  East,  872,  was  relied  upon  as  the 
basis  of  authority  for  their  conclusions,  the  application  of  the 
doctrine  of  that  case  has  been  different  in  each  country: 
Leicester  v.  Rose^  4  East,  872.  was  decided  in  1803.  Its  facts 
were  that  several  creditors  of  the  insolvent  refused  to  sign, 
unless  collateral  security,  which  was  to  be  given  for  the  first 
two  installments  of  the  composition  payment,  should  also  be 
given  for  the  last  two.  The  defendant  agreed  to  procure  this 
additional  security,  and,  not  having  done  so,  the  action  was 
brought  to  enforce  his  agreement.  Lord  Ellenborough  stated 
the  question  to  be,  whether  any  legal  effect  could  be  given  to 
such  an  agreement,  which  gave  to  some  creditors  a  better 
security  than  to  others,  and  he  held  that  it  could  not,  as  it 
was  a  fraud  upon  the  rest  of  the  creditors.  The  case  of  Hevh 
den  V.  Haighf  11  Ad.  &  E.  1033,  was  decided  in  1840,  and  was 
a  suit  upon  composition  notes.  By  a  secret  agreement  between 
the  plaintiff  and  defendant  that  the  latter  should  indorse  to 
him  a  bill,  accepted  by  a  third  party,  in  order  to  give  him  a 
preference  beyond  the  other  creditors,  the  former  had  been 
induced  to  sign  the  composition  deed.  It  was  held  that  he 
could  not  recover.  Lord  Denman,  relying  upon  Leicester  v. 
Rose,  4  East,  872,  and  Knight  v.  Hunt,  5  Bing.  482,  held 
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that  every  part  of  the  traDSaction  was  avoided  by  rea- 
son of  the  deceit  upon  the  other  creditorB.  Littledale, 
J.,  while  agreeing  with  him  that  the  fraud  extended  over 
the  whole,  remarked,  rather  significantly,  *Mt  is  possible 
that  the  plaintiff  may  be  entitled  to  sue  for  the  original 
<tebt."  The  case  of  Knight  v.  Hunt,  5  Bing.  432,  referred 
to  by  Lord  Den  man,  if  we  are  to  regard  the  language 
of  the  opinion,  did  not  expressly  decide  that  the  whole  trans- 
action was  avoided.  In  that  case  the  plaintiff  had  refused 
to  accede  to  a  composition  of  ten  shillings  in  the  pound,  until 
it  brother  of  the  debtor  agreed  to  supply  him  with  coals  to 
an  amount  in  value  equal  to  half  the  debt.  The  coals  were 
furnished;  ^**  but  the  notes  remained  unpaid  and  the  plain- 
tiff brought  this  suit  upon  them.  Best,  C.  J.,  stated  the 
principle  that  the  judgment  of  the  creditors  is  influenced  by 
the  supposition  that  all  are  to  suffer  in  the  same  proportion, 
and  briefly  concluded  with  the  remark:  ^' Here  the  plaintiff 
has  had  his  ten  shillings  in  the  pound  in  coal,  and  he  cannot 
have  it  again  in  money.''  In  Mallalieu  v.  Hodgson,  16  Ad.  & 
£.,  N.  S.,  689,  decided  in  1861,  Erie  J.,  held  that ''  where  any 
oreditor,  in  fraud  of  the  agreement  to  accept  the  composition, 
stipulates  for  a  preference  to  himself,  his  stipulation  is  alto- 
gether void,  not  only  can  he  take  no  advantage  from  it,  but 
he  is  also  to  lose  the  benefit  of  the  composition."  In  this 
ruling  he  relied  upon  Leicester  v.  Rose,  4  East,  872,  and  Hovh 
den  V.  Haigh,  11  Ad.  &  E.  1033.  The  plaintiff  there-  was 
seeking  to  recover  for  the  balance  of  his  original  debt,  after 
allowing  for  the  amount  of  the  composition  and  the  value  of  a 
preference.  It  was  his  claim  that  the  composition  deed  had 
not  released  the  debt  to  him;  because  he  had  been  induced 
to  believe  that  he  alone  was  preferred,  whereas  some  other 
creditors  had  also  been  secretly  preferred.  It  will  be  observed 
that  in  MaUaKeu  v.  Hodgson,  16  Ad.  &  E.,  N.  S.,  689,  it  was 
unnecessary  to  decide  whether  the  plaintiff  had  lost  the  ben- 
efit of  the  composition.  The  question  was  whether  the  plain* 
tiff  could  defeat  the  effect  of  the  composition  agreement,  by 
the  plea  that  he  had  been  deceived  into  supposing  that  he 
was  the  only  creditor  secretly  preferred.  As  an  expression 
of  judicial  opinion,  it  must,  however,  be  accorded  its  weight 
as  evidencing  the  continuance  of  the  authority  of  Howden  v. 
Haigh,  1 1  Ad.  &  E.  1033.  That  case  furnishes  the  sole  basis 
of  authority,  on  which  subsequent  decisions  and  text-writers 
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have  rested  the  doctrine  that  the  fraud  in  the  secret 
ment  with  the  creditor  so  vitiates  the  whole  transaction  ot 
coin^m.siiion  as  to  disable  him  from  recovering  even  the 
amountof  the  composition:  Leake  on  Contracts,  768;  Chittjoo 
Contracts,  694;  Wald's  Pollock  on  Contracts,  239.  I  say  the 
sole  authority,  because  Leiee$ier  t.  Ro$e^  4  East,  872,  did  not 
go  so  far  as  that,  and  Howden  t.  Haigh,  11  Ad.  &  E.  1033, 
was  an  extension  of  the  principle,  which  was  supposed  to  be 
justified  by  Lord  Ellenborough's  ^^*  decision  in  the  former 
case.  The  doctrine  of  Hotoden  v.  Haigh^  11  Ad.  A  E.  1033,  it 
may  be  observed,  did  not  go  wholly  unquestioned  in  England, 
as  may  be  inferred  from  the  remarks  of  Littledale,  J.,  in 
that  case,  which  I  have  quoted,  and  of  Baron  Alderson  in 
Davidson  v.  McGregor^  8  Mees.  &  W.  763,  who  said  he  waa 
*'  alarmed  at  the  extent  to  which  that  decision  goes.'' 

In  this  state,  with  the  case  of  Leicester  t.  Rose^  4  East, 
372,  before  him.  Judge  Duer,  in  Breck  t.  Cole^  4  Sand.  79^ 
formed  quite  a  different  conclusion  as  to  the  extent  of  the 
effect  of  a  secret  agreement,  which  attempts  to  secure  to  a 
creditor  an  advantage  over  the  other  creditors.  Breck  ▼. 
Cole^  4  Sand.  79,  was  an  action  upon  a  promissory  note; 
secretly  given  to  the  plaintiff,  in  addition  to  the  composi- 
tion notes,  as  an  inducement  to  him  to  agree  to  the  com- 
position. Judge  Duer  in  his  opinion  comments  upon  the 
fraudulent  nature  of  the  agreement,  in  its  effect  upon  the 
oth^r  creditors;  observing  that*' it  is  in  all  cases  the  con* 
cealment  of  a  fact  which  it  was  material  for  them  to  know, 
and  the  knowledge  of  which  might  have  prevented  them 
from  assenting  to  the  composition.  .  •  •  .  Every  composition 
deed  is  in  its  spirit,  if  not  in  its  terms,  an  agreement 
between  the  creditors  themselves,  as  well  as  between  thero 
and  the  debtor.  It  is  an  agreement  that  each  shall  receive 
the  sum,  or  the  security,  which  the  deed  stipulates  to  be  paid 
and  given  and  nothing  more;  and  that,  upon  this  considera- 
tion, the  debtor  shall  be  wholly  discharged  from  all  the  debts 
then  owing  to  the  creditors  who  sign  the  deed."  The  learned 
judge  then  adverts  to  the  violation  of  the  equality  among 
creditors  worked  by  secretly  giving  additional  security, 
and  states  this  conclusion:  "  Hence,  either  the  composition 
deed  itself,  ....  or  the  private  agreement  which  seeks  to 
evade,  and  if  valid,  would  defeat  it,  must  be  set  aside,  and 
sound  policy  and  the  principles  of  good  faith  require  that  the 
latter  course  should  be  followed.    It  is  perfectly  just  that 
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every  ^  creditor  who  signs  a  composition  deed  should  be 
estopped  from  setting  up  any  priyate  agreement  repugnant  to 
its  terms  or  inconsistent  with  its  intention  and  spirit,  and 
^^^  •  •  •  •  every  private  agreement  •  •  .  •  is  of  this  character, 
and  consequently,  •  .  •  •  every  security,  which  is  the  fruit  of 
such  an  agreement,  is  illegal  and  void."  He  reviews  the  early 
decisions  in  the  courts  of  England  and  of  this  state,  and  con- 
cludes that  *'  it  is  the  clear  and  inevitable  result  of  the  deci- 
sions that  where  a  composition  is  made  with  creditors,  every 
security  given  to  a  particular  creditor,  not  provided  for  in  the 
terms  of  the  deed,  and  not  disclosed,  is  void  as  a  fraud  upon 
the  creditors  from  whom  it  is  concealed."  The  importance 
of  this  expression  of  judicial  opinion  should  not,  in  my  judg- 
ment, be  underestimated.  It  was  delivered  by  one  of  the 
most  eminent  judges  in  this  state,  and  was  concurred  in  by 
his  associates,  Judges  Mason  and  Campbell.  It  does  not 
appear  from  the  opinion  that  Howden  v.  Haigh^  11  Ad.  &  B. 
1033,  was  before  him;  although  it  had  been  decided  ten 
years  before.  But  whether  his  attention  was  called  to  it  or 
not,  the  learned  judge's  opinion  was  formed  after  considering 
the  same  early  English  cases  as  were  considered  by  Lord 
Denman  in  Howden  v.  Haigh,  11  Ad.  &  E.  1083,  and  by  Jus- 
tice Erie  in  MaUalieu  v.  Hodgaofiy  16  Ad.  &  E.,  N.  8.,  689. 
Judge  Duer  limited  the  effect  of  the  fraudulent  secret  agree- 
ment to  the  nullification  of  any  rights  or  advantages,  at- 
tempted to  be  gained  under  it,  and  regarded  it  as  something 
quite  separable  from  the  composition  agreement  itself.  From 
all  the  early  cases  in  England  and  in  this  state  the  inference 
from  the  decisions  is,  not  that  the  composition  agreement  is 
avoided,  but,  as  Justice  Nelson  stated  it  in  RushU  v.  Rogers,  10 
Wend.  474-479,  25  Am.  Dec.  674,  '*  the  security  taken  for  an 
amount  beyond  the  composition  agreed  upon,  or  even  for  that 
sum,  better  than  that  which  is  common  to  all,  •  ...  is  void 
and  inoperative."  So  in  Fellows  v.  Stevens^  24  Wend.  294, 
Justice  Cowen  held  that  the  law  would  set  aside  **  all  secret 
terms  made  by  the  creditors  with  the  debtor,  more  favorable 
to  the  former  than  i)B  allowed  to  the  other  creditors."  It  is 
the  secret  agreement  itself  which  is  fraudulent  and  void: 
Bliss  V.  MatUson,  45  N.  Y.  22;  Harloe  v.  Foster,  63  N.  Y.  385. 
And  that  is  all  that  I  think  JMeester  v.  Rose^  4  East,  872, 
decided.  White  v.  Kuntz,  107  N.  Y.  618,  1  Am.  St.  Rep.  886, 
is  one  of  the  latest  cases  in  ^^*  which  this  court  has  consid- 
ered the  effect  of  composition  agreements.    In  that  case  the 
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plaintiff  had  signed  a  compositioQ  agreement,  by  which  he 
agreed  with  other  creditors  of  the  debtors  to  accept  oue-third 
of  the  indebtedness  due  them  in  four  notes,  to  be  indorsed  bj 
the  father  of  the  debtors.    To  induce  the  plaintiff  to  sign 
this   agreement,  Kunts,  the  father  of  the  debtors,  secretly 
agreed  to  purchase  of  him  the  composition  notes  within  a 
specified  time  and  to  pay  ten  thousand  dollars,  the  compo- 
sition  notes   aggregating  only  about  six  thousand  dollars. 
This  secret  agreement  Kuntz  refused  to  perform,   alleging 
that  it  was  null  and  yoid.     Thereupon  plaintiff  brought  an 
action,  alleging  these  facts  in  his  complaint,  and  also  that 
several  other  creditors  had  been  induced  to  sign  by  a  secret 
Agreement  to  pay  them  a  larger  percentage  than  the  one* 
third  provided  for  in  the  composition  agreement,  and,  upon 
the  ground  that  that  agreement  was  Toid  as  to  him,  demanded 
its  cancellation  and  that  of  the  notes  delivered  under  it,  and 
a  judgment  against  the  debtors  for  the  amount  of  the  original 
indebtedness.      Demurrer   to  the  complaint  was  sustained 
))eIow,  and  in  this  court  the  judgment  was  sustained.     It  was 
held  that  the  agreement  between  plaintiff  and  Kunts,  the 
debtor's  father,  was  fraudulent,  and  could  not  be  enforced, 
and  that  the  composition  agreement  as  to  all  the  innocent 
parties  was  avoided.     As  the  plaintiff  was  not  an  innocent 
party,  but  had,  himself,  taken  a  fraudulent  advantage,  he 
could  not  set  up  the  fraud  of  the  creditors.    The  opinion  dis- 
eusses  what  were  his  rights.    It  was  said  that  he  had  not 
forfeited  all  claims  upon  his  debtors;  that  '*  he  must  have 
either  the  composition  notes,  or  his  original  notes";  that  he 
could  not  avoid  the  composition  agreement  as  to  himself  and 
enforce  his  original  notes  for  their  full  amount,  as  that  would 
unjustly  result  in  an  advantage  over  the  other  creditors,  and 
**  he  should  be  held  to  the  composition."    "  His  only  remedy," 
it  was  said,  *' against  the  defendants  is  upon  the  composition 
notes." 

Judge  Earl,  in  delivering  the  opinion  in  WkUe  v.  KunU, 
107  N.  Y.  618,  1  Am.  St.  Rep.  886,  cited  the  English  case  of 
Mallalieu  v.  Hodgson,  16  Ad.  &  E.,  N.  S*.,  689,  as  an  authority 
in  point;  but  that  he  did  not  adopt  the  opinion  ^^*  in  all 
its  expressions  is  evident;  for  he  held  that  there  was  ''no 
ground  upon  which  he"  (the  creditor  in  the  case  before  him) 
**  can  be  deprived  of  all  remedy." 

It  is  very  plain  from  the  opinion  in  White  v.  funis,  107 
N.  Y.  518, 1  Am.  St.  Rep.  886,  that  it  is  the  secret  agreementi 
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by  which  the  creditor  receives  an  ondae  advantage,  which  is 
deemed  to  be  avoided.  It  was  so  considered  again  by  Judge 
Andrews,  in  Meyer  v.  Blair^  109  N.  Y.  600,  4  Am.  St  Rep. 
600,  who,  referring  to  White  v.  Kuntz,  107  N.  Y.  518,  1  Am. 
St.  Rep.  886,  as  authority  for  the  statement  that  a  collateral 
agreement  is  void  in  composition  cases,  which  secures  to  one 
creditor  an  advantage  over  others,  said  '*  the  court  refuses  to 
enforce  the  secret  bargain,  and  confines  the  creditor,  who  is  a 
party  to  the  fraud,  to  a  remedy  to  recover  the  sum  which,  by 
the  terms  of  the  composition,  he  agreed  to  accept."  In  SoU 
inger  v.  Earle,  82  N.  Y.  393,  the  facts  were  that  a  third  party 
had  given  his  note  for  a  portion  of  the  insolvent's  debt  to  the 
defendants,  ^  induce  them  to  agree  to  the  composition. 
Having  paid  the  note  to  a  transferee  thereof,  he  brought  an 
action  to  recover  back  from  the  defendants  the  money  so  paid. 
It  was  held  that  the  action  could  not  be  maintained;  for, 
though  the  transaction  was  a  fraud  upon  the  other  creditors, 
the  parties  were  in  pari  delicto.  Judge  Andrews,  remarking 
that  fair  dealing  condemned  such  a  transaction,  said:  ''If  the 
defendants  here  were  plaintiffs  seeking  to  enforce  the  note  it 
is  clear  that  they  could  not  recover."  Inasmuch  as  the  note 
sued  upon  was  for  an  additional  amount  beyond  the  amount 
of  the  composition  agreement,  the  remark  of  the  learned  judge 
was  in  line  with  all  the  authorities.  He  held  the  secret  agree* 
ment  was  void  and  could  not  have  been  enforced.  The  case 
is  in  no  wise  in  conflict  with  Wliite  v.  Kuntz,  107  N.  Y.  518,  1 
Am.  St.  Rep.  886,  or  Meyer  v.  JJteir,  109  N.  Y.  600,  4  Am.  St. 
Rep.  500. 

If  we  should  say  that  the  fraud  of  the  secret  agreement 
made  by  the  creditor  operated  to  avoid  the  whole  transaction 
of  composition,  the  result  would  be  to  leave  him  with  the 
original  indebtedness  nnreleased.  If  the  composition  agree* 
ment,  by  which  the  debt  was  compromised,  is  to  be  deemed 
nullified  by  the  fraudulent  transaction,  I  do  not  see  why  the 
creditor  would  not  be  at  liberty  to  pursue  the  original  debt; 
^1^  a  view  which  Littledale,  J.,  regarded  as  probable  in  JSovh 
den  V.  Haigh,  11  Ad.  &  E.  1033. 

It  would  certainly  seem  to  be  the  logical  outcome  of  the 
proposition  asserted  below  that  if  the  composition  agreement 
has  been  avoided  it  has  become  inoperative  as  an  agreement 
for  any  ])urpose.  We  assert  a  wholesome  rule  and  one  which 
works  a  just  result,  if  we  hold  that  the  secret  ai)d  fraudulent 
agreement  itself  is  illegal,  and  is  inoperative  to  confer  any 
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rights  or  adyantages  upon  the  creditor.  Perfect  equality  is 
to  be  maintained  among  the  creditors.  It  was  thought  below 
that  the  secret  agreement  and  the  composition  agreement  coo- 
stituted  but  a  single  and  indivisible  transaction  or  agreement. 
I  am  not  prepared  to  accede  to  that  proposition;  though  it 
has  support  in  some  of  the  English  cases  referred  tow  It 
seems  to  me  the  case  falls  easily  within  the  rule,  which  per- 
mits a  severance  of  the  illegal  from  the  legal  part  of  the  cov* 
enant:  Pickering  t.  Ilfraeombe  Ry.  Co.^  L.  R.  3  Com,  P.  235^ 
260;  United  States  t.  Bradley,  10  Pet  343-360. 

In  MaUan  v.  May^  11  Mees.  &  W.  653,  the  plaintiffs,  who 
were  surgeon  dentists,  agreed  to  take  the  defendant  as  aa 
assistant  and  to  instruct  him  for  a  torm  of  years,  and  he 
agreed  at  the  expiration  of  that  torm  not  to  practice  his  profes- 
sion '*in  London  or  any  of  the  towns  in,  or  places  in,  England 
or  Scotland,  where  the  plaintiffs  might  have  been  practicing." 
It  was  held  that  the  covenant  as  to  hot  practicing  in  London 
was  valid,  and  that  not  to  practice  elsewhere  was  illegal;  but 
that  the  valid  part  was  not  affected  by  the  illegality  of  the 
other  part.     Hera  the  agreement  with  other  creditors  for  a 
composition  was  lawful  and  valid  (unless  they  should  elect  to 
rescind  it  upon  the  discovery  of  the  secret  agreement,  an  ele- 
ment not  present);  but  the  agreement  for,  and  the  giving  o(^ 
additional  security  was  unlawful  and  void.     Is  there  any 
reason  why  the  bad  may  not  be  rejected  and  the  good  re- 
tained?    If  the  alternative  is,  as  it  presents  itself  to  my 
mind,  that  the  composition  agreement  shall  stand  as  a  release 
of  the  plaintiff's  original  demand,  or  that  it  shall  fall  and 
leave  the  plaintiff  at  liberty  to  recover  the  original  debt,  I 
^^^  am  for  upholding  it,  and  I  fail  to  see  why  the  legal  part 
of  the  transactions  had  with  it  cannot  be  severed  from  the 
illegal  part.     We  should  be  careful,  in  our  desire  to  punish 
the  harsh  and  unscrupulous  creditor,  who  presses  his  debtor 
and  bargains  for  an  advantage  over  other  creditors,  by  de- 
privation of  legal  rights  and  remedies,  that  we  do  not  go  too 
far  and  lay  down  a  rule  which  may  result  unjustly  in  other 
ways.    It  ought  not  to  be  possible  that  through  his  fraud  he 
may  be  reinstated  in  his  original  position  as  a  creditor  for 
the  whole  sum  due.    The  operation  of  a  secret  agreement  is 
such  that  the  other  innocent  creditors  may,  because  of  the 
fraud  of  their  debtor,  elect  to  refuse  to  be  bound  by  their 
agreement  of  composition  with  him.     If  the  secret  agreement 
is  executoiy  they  may  not  so  elect,  and  may  rely  that  the 


i 


June,  1894.]    Hanovbb  National  Bank  v.  Blakk.         615 

<creditor,  secretly  seeking  to  obtain  some  promise  of  adyantage 
over  them,  will  be  prevented  from  enforcing  it  and  from  gain- 
ing any  thing  by  his  fraud.  Its  illegality  is  a  perfect  defense 
in  the  hands  of  the  promisor.  The  composition  agreement  is 
one  thing,  as  an  agreement  between  all  the  creditors  to  release 
some  part  of  the  insolvent's  indebtedness  to  them,  upon  terms 
«qual  as  to  each;  and  the  secret  fraudulent  agreement  with 
one  or  more  of  them  is  a  stipulation,  which,  from  its  incep* 
tion,  was  unlawful  and  which  the  law  annuls:  Blisn  v.  Matte' 
4ron,  45  N.  Y.  22.  It  was  also  suggested  in  the  opinion  below, 
in  support  of  the  rule  there  asserted,  that  if  it  did  not  obtain, 
there  would  bean  inducement  to  an  unscrupulous  creditor  to 
commit  a  fraud;  for  his  only  risk  would  be  to  lose  his  addi- 
tional security,  while  assured  of  the  amount  of  his  composi- 
tion. -  To  a  certain  extent  that  may  be  true;  but,  on  the 
other  hand,  it  may  be  suggested  that,  if  it  were  the  rule,  the 
insolvent  debtor  would  have  the  inducement  to  ensnare  his 
creditors  into  some  secret  arrangement,  and  thus,  by  trick 
and  device,  to  leave  them  wholly  remediless;  disabled  to  re* 
cover  the  amount  of  the  composition,  and  disabled  from  pur- 
suing the  original  debt  which  the  composition  agreement 
released.  It  seems  wiser  simply  to  regard  the  secret  agree- 
ment as  one  which  the  law  avoids  for  its  fraud.  The  creditor 
makes  it  ^^*  with  the  risk  of  its  worthlessness,  if  repudiated, 
and  the  debtor  makes  it  with  the  peril  that  its  discovery  will 
furnish  cause  for  his  other  creditors  to  avoid  the  composition 
agreement.  The  conclusion  reached  is  the  result  of  a  careful 
examination  of  the  authorities  and  the  doctrine  they  teach, 
and  it  is  in  accord  with  a  wiser  policy.  It  must  not  be  for^ 
gotten  that  the  defendant's  contract  of  indorsement  is  within 
the  terms  of  the  composition  agreement,  with  respect  to  the 
note  in  suit  We  know  nothing  of  the  fate  of  the  earlier 
notes;  the  indorsement  upon  which  by  defendant  was  secretly 
and  fraudulently  procured  to  be  added.  She  had  a  perfect 
defense  to  the  enforcement  of  her  contract.  We  are  only 
concerned  now  with  the  question  of  whether  the  plaintiff  shall 
have  the  amount  of  the  composition;  notwithstanding  it  may 
have  been  agreed  secretly  that  it  should  have  some  better 
^security  for  the  payment  of  some  of  the  composition  install- 
tnents.  This  question,  for  the  reasons  stated,  should  be  an- 
swered in  the  affirmative,  and,  therefore,  the  judgments  below 
«hould  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event 
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All  concur,  except  AndrkwSi  C.  J.,  and  Psckham,  J.,  di 
ientlng. 

Judgments  reversed. 

DiBTOK    AHD    CkBDROR  —  COMPOIITIONS  —  SbOBKV  PBBmBNCn.  ^  Aft 

•grMmtnt  in  favor  of  a  oreditor  who  bat  united  in  a  oompoaition  deed, 
whereby  he  it  to  obtain  any  adrantage  over  the  other  oreditora,  to  which 
they  did  not  aiisent,  is  void:  WhUe  ▼.  KunU,  107  K.  Y.  518;  1  Am.  St  Rep. 
98$,  and  note;  Banudell  t.  Sdgarton,  8  Met  227;  41  Ain«  Dec  603;  bat  lee 
0*8hea  ▼.  OoUier  etc  Oil  Co.,  42  Mo.  897;  97  Am.  Dea  332;  and  note. 

Dkbtob  aud  CRBDrroE— CoMPOStTioM — ^What  Avoids.— a  composittoa 
It  not  avoided  by  reason  of  any  unfair  prefereooe  obtained  by  one  cretlitor 
throagh  a  aeoret  agreement  with  the  debtor:  Poffe  w.  Carter,  16  N.  H.  524^ 
41  Am.  Dea  726,  and  note.  For  the  oontrary  doctrine,  tee  Kullman  y, 
Cfreenebaurn,  92Cal.  403;  27  Am.  St  Rep.  100,  and  note,  and  Bankw.  Hoeber, 
86  Mob  87;  67  Am.  Rep.  869,  and  extended  note.  See^  alao^  the  note  l» 
AmjMlMMt  V.  /oAmon,  66  Am.  Dea  474 
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Uastbb  ahd  Rbbvakt— Fbllow-sbrvahtb.— To  hit  terrant  a  master  i» 
liable  for  negligence  in  respect  to  those  aots  or  dntiet  he  is  required  te 
perform  as  master*  without  regard  to  the  rank  or  title  of  the  agent  t» 
whom  he  has  intrusted  the  performance  of  such  duties  or  acta. 

Hastbr  and  Sbbvant. — Thb  Liabiutt  ov  a  Mastbe  for  the  negligence 
of  his  servant,  whereby  another  servant  is  injured,  does  not  depend 
npon  the  doctrine  of  retpondetU  ntperhr,  but  upon  the  omission  of  aooie 
duty  of  the  master  which  it  deputed  to  tnch  inferior  employee.  If  the 
act  omitted  it  one  of  the  kind  which  the  master  owet  to  his  employee 
the  duty  of  performing,  he  is  responsible  to  the  employee  for  the  manner 
of  its  performance.  It  is  not  a  question  of  rank  among  the  different 
employees. 

Mastbr  and  Skrvant — Railways. — Ir  a  Train  ddtatchbr  originates 
and  promulgates  orders  for  the  running  of  trains  without  regard  to> 
their  ordinary  time-tables,  and  when  each  is  approaching  the  other  i& 
entire  ignorance  of  the  other's  whereabouts,  he  is  acting  as  a  master, 
and  therefore  the  master  is  liable  for  the  negligence  of  the  dispatcher. 

A  Mastbr  Cannot  bt  Adopting  Rulbs  and  Rboulations  for  the  proper 
performance  by  his  agents  of  an  act  or  duty  resting  upon  such  master 
exonerate  himself  from  liability  for  the  negligence  of  such  agent  in 
such  performance. 

Railway  Corporations ->  Train  Dispatohbrs,  Lxability  roB.  —  A  traiuo^ 
dispatcher  in  the  dispatch  of  trains  performs  for  the  master  a  duty 
which  he  owes  as  such,  and  the  master  is  therefore  answerable  to  a  fire» 
man  injured  by  the  collision  of  two  trains  in  consequence  of  their  obe» 
dience  to  orders  negligently  promulgated  by  such  dispatcher*  Suob 
fireman  and  the  train-dispatcher  are  not  fellow-servants. 
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Action  to  recover  damages  to  tbe  plaintiff  while  acting  as 
fireman  of  the  defendant,  and  resulting  from  the  collision  of 
freight  trains. 

W.  H.  HenderBon  and  W.  8.  ThraBher^  for  the  appellant 

Jamu  H.  8teven$f  for  the  respondent. 

^*  Peckham,  J.  The  nonsnit  in  this  case  was  granted  on 
the  ground  thati  assuming  the  negligence  of  the  train*dis» 
patcber,  the  plaintiff  cannot  recover  because  it  was  the  neg- 
ligence of  a  fellow-workman.  Whether  the  train-dispatcher 
bore  that  relation  to  the  plaintiff  is  in  truth  the  only  question 
in  the  case. 

The  facts  are  not  complicated,  and  those  which  we  regard 
as  material  are  as  follows:  The  division  upon  which  the 
accident  happened  extends  from  Dunkirk  on  the  west  to 
Hornellsville  on  the  east.  The  plaintiff  was  a  fireman  on  a 
freight  train  (No.  340),  which,  on  the  19th  of  October,  1887, 
had  started  from  Dayton,  and  arrived  at  Salamanca,  a  eta* 
tion  on  ^^*  defendant's  road,  and  within  the  above-named 
division,  early  in  the  morning,  on  its  way  east  towards  Hor- 
nellsville; but  the  train  had  left  Dayton,  and  arrived  at  Sala- 
manca, several  hours  behind  its  schedule  time,  and  its 
movements  since  leaving  Dayton  had  been  entirely  con- 
trolled by  special  telegraphic  orders  from  the  train-dis- 
patcher at  his  office  at  Hornellsville. 

At  7:57  of  the  day  mentioned  the  engineer  and  conductor 
of  this  train  received  while  at  the  Salamanca  station  an  order 
by  telegraph  from  Hornellsville,  and  signed  by  the  division 
superintendent  and  the  train-dispatcher,  which  order  directed 
them  to  *'meet  trains  841,  339,  and  349  at  Carrollton,  ahead 
of  train  848.''  Carrollton  was  a  station  a  few  miles  east  of 
Salamanca.  The  train  consisted  of  one  hundred  and  thirteen 
cars  and  was  about  half  a  mile  in  length,  and  it  started  to  go 
east  as  far  as  Carrollton  under  the  above  order  very  soon,  or 
within  a  few  moments,  after  the  order  was  received.  The 
west-bound  train  No.  341  had  arrived  at  Carrollton  several 
hours  behind  its  regular  time,  and  it  was  also  being  run  by 
special  telegraphic  orders  from  the  train-dispatcher's  office  at 
Hornellsville.  While  at  Carrollton  on  its  way  west,  the  con- 
ductor and  engineer  of  this  train  received  their  telegraphic 
order  at  8:43,  a.  m.,  which  directed  them  to  *'  meet  train  834 
at  Carrollton,  348  at  Salamanca,  not  pass  Salamanca  without 
orders."    It  was  the  duty  of  the  conductor  and  engineer  of 
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ibis  train,  upon  receipt  of  iht  order,  to  move  their  train  west 
to  Salamanca.    This  they  at  once  proceeded  to  do. 

Neither  the  engineer  nor  the  conductor  has  anj  Toice  ia 
running  a  train  by  special  order;  they  are  simply  charged 
with  the  duty  of  carrying  out  the  orders  that  come  to  them 
from  the  train-dispatcher's  office.  These  orders  to  the  con- 
ductors and  engineers  of  the  trains  Nos.  340  and  341  were  at 
once  attempted  to  be  carried  out  by  them,  and  in  conseqnenco 
thereof  the  two  trains  came  into  collision  not  far  from  Carroll* 
ton  and  between  9:05  and  9:10  a.  m. 

The  plaintiff  was  fearfully  injured,  his  leg  being  almost 
torn  from  his  body,  and  he  pinned  down  between  the  engine 
and  tender  and  very  badly  scalded  by  the  hot  water  from  the 
^*  boiler  of  his  engine.  Amputation  near  the  thigh  was 
soon  after  performed,  and  the  plaintiff,  as  might  be  assumed, 
suffered  great  agony  from  the  injury,  and  is  rendered  a 
maimed  and  wrecked  individual  for  the  balance  of  his  life. 
There  is  no  question  of  contributory  negligence  in  the  case, 
and  it  cannot  be  contended  that  the  plaintiff  was  at  the  time 
of  the  accident  engaged  in  any  thing  other  than  an  honest 
and  careful  performance  of  his  duty.  If  these  orders  were 
negligently  given,  the  sole  question  as  to  defendant's  liability 
becomes  one  of  law.  There  was  enough  evidence  as  to  negli* 
gence  on  the  part  of  the  train-dispatcher  in  the  giving  of  the 
orders  to  require  the  submission  of  the  question  to  the  jury, 
provided  the  defendant  ought  to  be  held  liable  for  his  neg- 
ligence. It  frequently  becomes  very  difficult  to  determine 
whether  the  particular  act  in  any  case  is  that  of  the  master 
in  his  character  as  such,  or  is  only  that  of  a  mere  fellow-serv- 
ant. It  is  not  a  question  as  to  the  rank  of  the  individual 
who  gives  the  order  or  performs  the  act.  The  question  is  one 
as  to  the  character  of  the  order  or  act,  whether  it  is  one  which 
is  given  or  performed  as  an  order  or  act  of  the  master  in  his 
character  as  such,  or  only  as  an  order  or  act  delegated  by 
the  master  to  another  and  performed  by  such  other  as  an. 
employee.  The  rule  as  to  the  liability  of  the  master  for  the 
act  of  a  servant  is  well  known.  Church,  C.  J.,  said  in  the 
Flike  case  that  the  master  must  be  held  liable  for  negligence 
in  respect  to  such  acts  or  duties  as  he  is  required  to  perform 
as  master,  and  without  regard  to  the  rank  or  title  of  the 
agent  whom  he  has  intrusted  with  its  performance:  Flike  v. 
Boston  etc.  R.  R.  Co.,  63  N.  Y.  549;  18  Am.  Rep.  545.  This 
language  was  repeated  in  Crispin  v.  Babbitt^  81  N.  Y.  616,  87 
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Am.  Rep,  521,  where  the  liability  of  the  master  for  the  negli- 
gence of  his  servant,  by  which  another  servant  has  sufifered 
injury,  was  said  not  to  depend  npon  the  doctrine  respondeat 
superior^  bat  upon  the  omission  of  some  duty  of  the  master 
which  he  has  confided  to  such  inferior  employee.  If  the  act 
omitted  were  of  the  kind  which  the  master  owed  to  the 
employee  the  duty  of  performing,  he  would  be  responsible  to 
the  employee  for  the  manner  of  its  performance.  ^^  It  is 
not  a  question  of  rank  among  the  different  employees.  The 
rule  thus  laid  down  has  been  since  frequently  approved  in 
this  court:  Slater  v.  Jewett,  85  N.  Y.  62;  39  Am.  Rep.  627; 
CMen  ▼.  Norton,  126  N.  Y.  1.  Its  application  to  a  particular 
case  is  sometimes  difficult,  and  the  boundary  line  between  an 
act  of  the  master  and  an  act  of  the  employee  is  sometimes 
quite  vague  and  shadowy.  In  this  case  the  evidence  would 
seem  to  be  quite  conclusive  that  the  defendant  had  fully  dis- 
charged the  duty  which  it  owed  its  employees  in  the  way 
of  establishing  and  promulgating  appropriate  and  sufficient 
rules  and  regulations  for  the  government  and  operation  of  the 
various  trains  upon  its  road,  and  its  furnishing  general  time* 
tables  pertaining  thereto.  Whether  the  train-dispatcher  vio^ 
lated  one  or  all  of  such  rules  is  not  material  in  the  view  we 
take  of  the  case,  because  the  defendant  had  not  performed  its 
whole  duty  in  promulgating  rules,  nor  is  a  defense  made  out 
when  it  is  shown  that  if  the  train-dispatcher  had  obeyed  the 
rules  the  accident  would  not  have  occurred.  If  the  defend- 
ant owed  a  duty  as  master  to  give  correct  orders  to  these 
trains,  or,  at  least,  to  take  due  and  reasonable  care  to  give 
them,  the  failure  to  perform  that  duty  is  the  failure  of  the 
master  in  his  character  as  such,  although  he  intrusted  the 
performance  of  the  duty  to  the  train-dispatcher. 

These  trains  were  being  run  without  regard  to  their  ordi- 
nary time-tables;  they  were  several  hours  late,  proceeding  in 
opposite  directions,  and  each  was  approaching  the  other  in 
entire  ignorance  of  the  other's  whereabouts.  Both  were  neces- 
sarily dependent  upon  the  special  orders  they  received  from 
Hornellsville.  As  was  said  in  Slater  y.  Jewett,  85  N.  Y.  62» 
39  Am.  Rep.  627,  the  master  had  the  right  to  vary  from  the 
regular  time  schedules  laid  down  for  these  trains.  It  was 
part  of  the  details  incident  to  the  operation  of  the  road,  but 
when  a  variation,  or,  in  other  words,  when  a  special  time- 
table is  made  out  for  two  trains,  by  which  they  are  to  run,  it 
is  the  duty  of  the  master  not  alone  to  take  reasonable  caio 
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that  the  alteration  shall  be  made  known  to  the  partieB  inter- 
ested, but  also  to  take  reasonable  care  that  the  Tariation 
ordered  and  bj  which  the  trains  are  mn  shall  not  ^**  nece»» 
sarily  or  probably  lead  to  disaster  when  obediently  carried 
out.  Reasonable  care  in  originating  and  formulating  the 
order  is  necessary  and  is  the  duty  of  the  master.  When  the 
train-dispatcher  originates  and  promulgates  such  orders  as 
were  given  in  this  case,  he  is  acting  as  the  master,  or,  as  it  is 
said,  his  alter  ego,  and  the  master  is  liable  for  the  negligence 
of  the  agent  he  has  employed  to  do  his^  the  master's,  particu- 
lar work. 

In  this  case  it  appears  that  the  train-dispatcher  had  his 
ofBce  at  Hornellsville  for  the  whole  division,  and  that  while 
he  used  the  name  of  the  division  superintendent  in  giving 
orders  for  the  movement  of  trains,  yet  by  the  rules  they  were 
essentially  his  orders  and  signed  with  his  initials  in  addition 
to  those  of  the  superintendent.  It  is  not  claimed  that  the 
division  superintendent  was  even  bound  to  know  about  these 
movements  or  special  orders.  There  were  three  dispatchers 
at  Hornellsville,  but  there  was  only  one  man  at  a  time  on 
duty,  and  his  duty  was  for  eight  hours,  and  while  on  duty,  by 
a  rule  of  the  company,  no  order  could  be  issued  by  any  other 
dispatcher.  In  this  way  provision  was  made  for  full  knowl- 
edge by  each  dispatcher  of  every  thing  going  on  on  his  division 
as  to  the  movement  of  trains  during  the  time  when  he  was  on 
duty.  It  is  said  the  accident  resulted  from  a  disobedience  of 
these  rules,  in  that  the  dispatcher,  who  was  about  to  relin- 
quish his  post,  sent,  at  the  request  of  his  successor  and  in  his 
name,  the  order  to  the  east-bound  train  at  Salamanca,  and  the 
successor,  forgetting  the  transmission  of  such  order  at  his 
request  by  the  preceding  dispatcher,  gave  the  order  to  the 
train  at  Carrollton,  and  bound  west,  which  caused  it  to  move 
forward  and  encounter  the  other  train. 

If  the  successor  of  the  train-dispatcher,  instead  of  asking 
the  one  who  was  just  off  duty  to  send  the  order  to  the  Sala- 
manca train,  had  sent  it  himself,  as  the  rule  required,  all  that 
can  be  said  is  that  there  might  have  been  more  probability  of 
his  remembering  it,  but  it  cannot  be  said  that  his  failure  to 
obey  the  rule  in  such  case  was  the  cause  of  the  accident.  The 
same  want  of  memory  might  have  existed  in  either  case.  I 
do  *•'  not,  however,  lay  any  weight  upon  this  fact,  because, 
whether  the  train-dispatcher  did  or  did  not  obey  a  rule  of  the 
defendant,  he  was  acting  when  the  orders  were  Kiven  on  this 
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«ubject  as  the  master,  and  was  discharging  the  master's 
duties,  and  if  lie  negligently  performed  them  the  master  must 
be  lield  liable  therefor.  We  do  not  say  this  duty  went  further 
than  to  use  reasonable  care,  measured  by  the  gravity  of  the 
interests  at  stake,  to  give  originally  correct  orders.  If  they 
were  correct,  as  originally  given,  and  subsequently,  through 
the  negligence  of  some  employee,  they  were  incorrectly  inter- 
preted, or  copied,  or  mistakenly  repeated,  or  delivered  to  the 
wrong  person,  in  these  and  in  many  other  supposable  cases 
there  might,  perhaps,  be  reason  for  the  application  of  the  doc- 
trine as  to  negligence  of  a  co-employee.  It  is  not  so  as  the 
case  appears  here. 

In  Flike  v.  Boston  etc.  R.  R.  Co,,  63  N.  Y.  549, 13  Am.  Rep. 
545,  the  accident  happened  because  of  the  absence  of  a  third 
brakeman  on  a  train  sent  out  from  East  Albany.  The  com- 
pany had  provided  a  man  at  that  station  called  a  head  con- 
ductor, whose  duty  it  was  to  make  up  the  trains,  and  hire  and 
station  the  brakemen,  and,  on  account  of  one  of  the  brakemen 
oversleeping  himself,  the  train  went  out  without  a  sufficient 
number  of  brakemen.  The  court  held  the  company  had  not 
discharged  its  duty  to  send  out  only  a  properly  equipped 
train,  when  it  provided  a  head  conductor  and  made  rules  for 
his  presence  there,  and  gave  to  him  a  superintendence  over 
the  trains.  The  defendant  owed  a  duty  to  the  employees  to 
send  out  only  such  a  train,  and  that  duty  was  not  complied 
with  by  adopting  rules  governing  such  a  case.  It  is  also  the 
duty  of  the  company  to  use  care  in  the  furnishing  of  proper 
cars  and  machinery,  but  the  duty  is  not  performed  by  adopt- 
ing a  rule  providing  for  proper  inspection  and  in  furnishing 
proper  persons  to  perform  such  inspection,  so  long  as  they  neg- 
ligently omit  to  inspect.  Proper  inspection  of  the  equipment 
and  machinery  of  a  train  is  itself  part  of  the  duty  of  the  com- 
pany: Bailey  v.  Rome  etc.  R.  R.  Co.,  139  N.  Y.  802. 

These  cases  make  it  plain  that  whenever  the  act  is  that  of 
the  master,  or  the  duty  to  be  performed  is  particularly  his 
**•*  duty,  the  liability  resting  upon  him  for  the  proper  per- 
formance of  the  act  or  duty  is  not  shifted  by  the  adoption  of 
rules  or  regulations  providing  for  the  performance  of  the  act 
or  duty  by  the  agent  of  the  master. 

Nor  is  the  holding  that  a  train-dispatcher  in  the  dispatch 
of  trains  performs  for  the  master  a  duty  which  it  owes  as 
such,  a  new  departure  in  the  branch  of  the  law  under  discus- 
sion.    While  the  cases  cited  below  do  not  necessarily  proceed 
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opoD  that  basiBi  vet  it  is  plain  that  it  was  in  all  of  them 
regarded  as  an  indisputable  proposition  so  far  as  a  train-dis- 
patcher acted  in  ordering  the  movement  of  trains.  In  Slater 
V.  Jewell,  85  N.  ¥•  66,  70,  71,  89  Am.  Rep.  627,  it  was  as- 
sumed that  the  order  of  the  train-dispatcher  was  the  act  of 
the  master,  but  it  was  held  that  the  order  was,  in  fact,  correct, 
and  the  injury  happened  from  a  negligent  performance  of  dutj 
by  subordinate  servants  who  were  co-employees  of  plaintifiTs 
intestate.  The  same  holds  true  in  the  case  of  Sheehan  v.  New 
York  Cent  etc.  R.  R.  Co.,  91  N.  Y.  332, 337,  and  Judge  Danforth 
there  says  that  no  servant  takes  the  risk  of  an  injury  by  the 
very  act  of  the  master  himself.  In  Dana  v.  New  York  CenL 
elc.  R.  R.  Co.,  92  N.  Y.  639,  a  judgment  of  nonsuit  in  an  action 
brought  to  recover  damages  for  an  injury  received  in  the 
same  accident  in  which  Sheehan  was  injured  was  reversed 
in  this  court,  and  upon  the  same  reasoning  employed  in  the 
Sheehan  case.  And  in  Sutherland  v.  Troy  &  Bottcn  £.  R.  Co.^ 
125  N.  Y.  737,  more  fully  in  35  N.  Y.  St.  Reporter,  853,  this 
court  assumes  in  the  opinion  there  delivered  that  if  the  acci- 
dent occurred  from  the  omission  of  the  train  dispatcher  at 
Troy  to  exercise  proper  care  to  notify  the  train,  a  case  was 
made  out  on  the  question  of  defendant's  negligence. 

I  think  this  is  a  fair  and  wholesome  rule,  fair  to  the  mas-^ 
ter,  while  at  the  same  time  affording  some  protection  to  the 
employee.  The  defendant  ought  not  to  escape  liability  for 
negligently  issuing  as  master,  and  in  the  course  of  the  per^ 
formance  of  its  duty  as  such  to  its  employees,  an  improper 
order,  and  whether  it  has  done  so  should  be  submitted  to  the 
jury. 

I  have  looked  at  the  various  cases  cited  by  the  learned  ^^ 
counsel  for  the  defendant,  and  I  have  found  none  in  this 
court  which  conflicts  with  these  views.  It  is  not  necessary 
to  cite  each  one  and  criticise  it  in  detail.  It  is  suIBcient  to 
say  they  do  not  conflict  with  our  decision  in  the  case  at  bar. 

The  judgment  should  be  reversed,  and  a  new  trial  granted^ 
costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  reversed.  

Mastkr  and  Sxrvant— TiLLow-stRVAirrs.— Hie  liability  ei  a  nftstir 
depends  upon  the  character  of  the  act  in  the  performeaoe  of  which  the  injury 
arises,  and  not  upon  the  grade  or  rank  of  the  employee  whose  negligence 
caused  it:  SU  ▼.  Northern  Pac  H.  R.  Co.,  1  N.  Dak.  336;  2S  Am.  St.  Repb 
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021,  and  note;  McMHgoU  ▼.  Sandolph,  61  Conn.  157;  29  Am.  St.  Rep.  ISl, 
and  note;  Ot&rgia  Pac  Rp,  Co.  t.  Z>a«i«,  92  Ala.  300;  25  Am.  St.  Rep.  47; 
LewUr.  Sei/ert,  116  Pa.  St  628;  2  Am.  St  Rep.  631,  and  note.  A  corpo- 
ration it  liable  for  negligence  in  respect  to  auch  acta  and  dutiea  aa  it  ia  re* 
quired  to  perform  aa  master  withoat  regard  to  the  rank  or  title  of  the  agent 
intrusted  with  their  performance:  Flike  ▼.  Bo§ton  tie,  R.  R.  Co.,  53  N.  Y. 
649;  18  Am.  Rep.  545. 

Mabtbr  and  Sbrvant— ViOB-pRiifCiPAL—LTABiLiTT  FOR.— For  the  breach 
of  a  duty  which  a  master  so  owes  to  a  servant  that  he  must  perform  it  in 
person  or  by  a  superior  servant  employed  for  that  purpose,  the  master  Is 
responsible  to  a  servant  injured  thereby  without  contributory  negligence, 
and  where  the  breach  of  duty  is  by  such  superior  servant,  it  does  not  matter 
what  his  rank  is:  DanieU  v.  Chesapeake  etc  Ry.  Co,,  86  W.  Va.  397;  32  Am. 
St  Rep.  870,  and  note;  BlUdge  v.  National  CUyetc  Ry,  Co,,  100  Gal.  282;  38 
▲m.  St  Rep.  290,  and  note.  If  an  act  is  one  pertaining  to  a  personal  duty 
that  the  master  owes  to  his  servants,  he  ia  reaponaible  to  them  for  the  man« 
ner  of  its  performance,  by  whomsoever  performed:  EU  v.  Northern  Pac  R,  R. 
Co,,  1  N.  Dak.  336;  26  Am.  St  Rep.  621,  and  note;  McElligoU  v.  Randolph, 
61  Conn.  157;  29  Am.  St  Rep.  181,  and  note;  OalveiUonetc  Ry,  Co.  v.  SmiiJi, 
76  Tex.  611 ;  18  Am.  St  Repi  78;  Btuhby  v.  New  York  etc  R.  R.  Co,,  107  N.  Y. 
874;  1  Am.  St  Rep.  844. 

RAiLROADe— Train  Disfatcbbrb  as  Fbl]:x>w-8Brvant8  with  Trainmsn. 
The  following  cases  hold  that  train-dispatchers  and  trainmen  are  not  fellow. 
servants:  Lewis  ▼.  Seifert,  116  Pa.  St  628;  2  Am  St  Rep.  6.i];  SnuJi  v. 
Wabasli  etc  Ry,  Co,,  92  Mo.  359;  1  Am.  St.  Rep.  729;  Darrigan  v.  New  York 
tie.  R.  R.  Co,,  52  Oonn.  285;  52  Am.  Rep.  590.  See,  also,  the  extended 
note  to  Adams  ▼.  Iron  CUffs  Co,,  18  Am.  St  Rep.  455,  456. 
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Tbadxmarks.— Ths  Wurds  ''Bromo-Oatpbinr,**  applied  to  a  medicinal 
preparation,  constitute  a  valid  trademark,  though  l)efore  their  use  as 
■nch  the  same  words  were  employed  to  designate  a  chemical  compound 
having  no  identity  of  substance  or  of  nature  with  the  medicinal  pre  para* 
tion,  if  the  words  as  nsed  as  a  trademark  do  not  describe  the  article  or 
its  ingredients  and  had  never  been  used  in  medical  science  to  designate 
any  other  medicine  or  medical  preparation. 

T^i>xicARX8. — Words  mat  bb  PROTBarsD  as  a  Tbadbmarr  though 
they  suggest  more  or  less  the  quality  or  characteristics  of  the  article,  if 
they  were  not  in  common  use  when  first  applied  as  such  mark,  and  did 
■ot  indicate  the  chief  ingredients  of  the  article. 

William  O.  ChoaUj  for  the  appellants. 

Herman  Aaron^  for  the  respond  en  t. 

^'^^  PscKHAMy  J,  This  action  was  tried  by  the  court  with- 
eot  a  jury,  and  judgment  was  given  in  plaintififs  favor, 
enjoining  the  defendants  from  the  use  of  the  words  *'  Bromo- 
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Caffeine"  upon  bottles  containing  a  BCibstance  sinular  to  that 
Bold  by  the  plaintiffs  under  that  narae.  The  injunction  was 
granted  on  the  ground  that  the  defendants  by  such  use  of  the 
above  words  infringed  upon  and  violated  the  legal  rights 
which  the  plaintiffs  had  acquired  in  the  exclusive  use  of  those 
words  for  the  purposes  of  a  trademark. 

Tiie  general  terra  of  the  supreme  court  reversed  the  judg- 
ment, and  granted  a  new  trial,  holding  that  the  plaintiffs  had 
established  no  legal  right  to  the  exclusive  use  of  the  words. 
It  does  not  appear  in  the  order  of  reversal  that  the  general 
term  reversed  the  judgment  Xipon  any  question  of  fact,  and  it 
must,  therefore,  be  presumed  that  it  was  not  reversed  upon 
any  such  question:  Code  Civ.  Proc.,  sec.  1338.  If  there  be  any 
evidence  to  sustain  the  findings  of  fact  by  the  court,  those  find- 
ings are  conclusive  upon  us,  and  the  only  question  remaining 
would  be  whether  those  facts  sustained  the  conclusions  of  law 
based  upon  them.  The  plaintiffs  are  manufacturers  of  chemi* 
cal  and  also  of  medicinal  preparations.  In  1873  they  began  the 
manufacture  of  caffeine  preparations,  and  they  say  that  they 
practically  created  the  demand  in  medicine  for  them  in  this 
country.  They  testified  that  they  *^*  had  been  annoyed  by 
having  other  manufacturers  makesimilar  preparations, and  sell 
them  for  those  prepared  by  the  plaintiffs,  and  so  they  devised 
their  last  preparation,  and  affixed  labels  to  the  bottles  contain- 
ing it,  on  which  were  printed  the  words  '*  Bromo-Caffeine,"and 
the  plaintiffs  also  complied  with  the  law  providing  for  regis- 
tering labels  as  trademarks  in  the  patent  office  at  Washing- 
ton. This  use  of  the  above  words  was  commenced  in  the 
year  1881  by  plaintiffs,  and  they  have  spent  between  three 
and  four  hundred  thousand  dollars  in  advertising  their  trade 
in  the  preparation  thus  sold.  Notwithstanding  this  enormous 
expense  thus  incurred  by  plaintiffs,  their  claim  to  the  exclu- 
sive use  of  the  words  as  a  trademark  is  denied  by  defendants, 
because,  as  they  allege,  the  words  used  for  that  purpose  were 
in  common  use  at  the  time  of  their  adoption  by  plaintiffs, 
and  it  is  maintained  that  they  indicate  the  character,  quality, 
and  composition  of  the  preparation  made  by  plaintiffs,  and 
that  they  correctly  describe  an  article  of  trade,  so  that  its 
qualities,  ingredient?,  and  characteristics  would  be  recognised 
upon  seeing  or  hearing  the  words. 

The  defendants  urge  that  this  case  comes  within  the  prin« 
ciples  laid  down  in  Caswell  v.  Davis,  68  N.  Y.  228,  17  Am. 
Bep.  233,  while  the  plaiutifb  claim  that  it  is  like  those  cases 
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where  the  trademark,  while  more  or  less  suggestive  of  the 
ingredients,  characteristics,  or  composition  of  the  article  to 
which  it  was  applied,  yet  did  not  define  the  facts  to  such  an 
extent  as  to  thereby  forfeit  protection  for  the  exclusive  use  of 
the  words  as  a  trademark  for  the  particular  article  manu- 
factured. 

Before  proceeding  with  the  question  further  it  will  be  well 
to  see  exactly  what  facts  have  been  found  by  the  trial  court. 
It  has  been  found  that  the  manufacture  of  chemicals  and  of 
medicinal  preparations  are  separate  and  distinct  industries. 
In  1881  the  plaintiffs  commenced,  and  have  ever  since  con- 
tinued, the  manufacture  of  a  secret  preparation  of  caffeine, 
composed  of  certain  ingredients  specially  set  out  in  the  find* 
ings.  This  is  a  medical  preparation,  and  made  for  and 
adapted  to  the  relief  of  headaches  and  other  nervous  disor* 
ders.  In  order  to  distinguish  the  preparation  from  all  others, 
and  to  establish  a  *'*  trademark,  the  plaintiffs  designated 
and  applied  to  the  preparation  a  new,  arbitrary,  and  fanciful 
name,  which  does  not  describe  the  article  or  its  ingredients, 
the  name  being  **  Bromo-Caffeine,''  which  name  had  never 
been  before  used  in  medical  science  to  designate  any  other 
medicine  or  medicinal  preparation,  and  which  name  the  plain* 
tiffs  thereupon  applied  to,  and  have  since  used  for,  the  prep* 
oration  sold  by  them,  and  such  preparation,  by  the  name  thus 
adopted  and  used,  has  become  widely  known  as  the  prepara- 
tion of  the  plaintiffs,  and  as  designating  their  manufacture, 
and  the  preparation  has  acquired  a  large  and  extensive  sale 
in  the  United  States  and  other  countries,  and  large  sums  of 
money  have  been  expended  by  the  plaintiffs  in  advertising 
and  introducing  into  the  market  this  preparation. 

In  the  year  1890  the  defendants  made  a  preparation  similar 
to  that  of  the  plaintiffs,  and  intended  for  the  same  purpose, 
to  which  they  applied  the  name  of  **  Bromide-Caffeine,"  and 
tiubsequently  they  changed  it  to  the  name  of  *'  Bromo-Caf- 
feine,"  and  this  name  the  defendants  are  still  using  to  desig- 
nate their  preparation.  It  was  further  found  that  in  the  year 
1867  a  German  chemist  made  a  compound,  and  called  the 
•same  *'Bromo-Caffeine,"  and  an  account  of  the  making  of  the 
compound,  including  the  process  of  making  it,  was  published 
in  a  chemical  journal  at  Leipsio  in  1868.  The  formula  is 
also  to  be  found  as  published  in  Watt's  Dictionary  of  Chem* 
istry,  edition  of  1872,  and  the  article  is  called  therein  ^'Bromo- 
Caffeine."  This  chemical  compound  contains  one  portion  of 
AM.  81.  aBr.«  Vol.  XU-il    ' 
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brominei  which  ii  a  virulent  poisooi  and  it  ie  mixed  in  certain 
proportions  with  carbon,  hydrogen,  nitrogen,  and  oxygen,  and 
the  reenlt  is  that  the  cafifeine  entirely  disappears.    The  evi* 
dence  shows  that  the  chemical  compound  thus  described  hae 
uo  caffeine,  but  has  bromine  in  it,  and  it  is  not  an  article  of 
commerce,  nor  is  it  generally  known,  and  it  is  useless  and 
valueless   and   unemployed,  and  outside  the  knowledge  of 
expert  or  practical  chemists.     It  is  a  mere  curiosity  of  a 
chemicali  and   not  of  a  medicinal,  nature.    While  in  the 
chemical  compound  the  caffeine  has  wholly  disappeared,  and 
one  atom  of  bromine  *'*  has  replaced  one  atom  of  hydrogen^ 
the  medical  compound,  on  the  other  hand,  as  prepared  by  the 
plaintiffs,  contains  no  bromine  at  all,  and  does  contain  caffeine 
and  bromide  of  potassium,  and  several  other  substances.  Thus, 
there  is  no  identity  of  substance  or  of  nature  between  the 
*•  Bromo-Caffeine"  of  chemistry  and  the  "  Bromo-Caffeine'* 
prepared  as  a  medicine  by  the  plaintiffs.    The  former  is  a 
worthless  chemical  compound,  while  the  latter  is  a  valuable 
medicine.     Bromine  enters  into  combination  with  many  dif- 
ferent alkalies,  and  when  thus  combined  with  an  alkali  it 
becomes  a  bromide  of  such  alkali;  thus,  when  compounded 
with  potassium  in  certain  proportions  it  is  called  bromide  of 
potassium,  and  when  with  sodium  it  is  called  bromide  of 
sodium;  and  so  there  are  other  organic  compounds  into  which 
bromine  enters  besides  what  are  termed  alkalies,  probably 
hundreds  of  them.    The  term  '*  Bromo-Caffeine,"  therefore, 
cannot  be  said  to  indicate  the  presence  of  bromine  in  the 
plaintiffs'   preparation,  because,  in  truth,  there  is   no  free 
bromine  in  it,  while  it  is  equally  useless  for  indicating  the 
particular  alkali  with  which  the  bromine  has  in  the  particu- 
lar preparation  combined,  out  of  twenty  or  thirty  different 
ones  with  which  bromine  will  combine,  some  of  which  may 
not  even  be  sedative  in  their  effects.     Further  than  that  the 
words  used  would  not  show  that  there  was  necessarily  any 
bromide  used  in  the  compound,  because  bromine  may  enter 
into  organic  compounds  which  are  not  alkalies;  and  the  term 
'*  bromo"  does  not  necessarily  distinguish  the  substance  as  an 
alkali  with  which  the  original  bromine  may  have  combined 
before  it  entered  into  the  final  preparation  compounded. 

There  is  a  finding  that  bromide  of  potassium  and  bromide 
of  sodium  were  both  well  known  to  physicians  prior  to  1881, 
as  possessing  certain  medical  properties  as  sedatives,  and  the 
preparation  sold  by  the  plaintiffs  contained  the  former  bro-^ 
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mide,  while  that  sold  by  the  defendants  contained  the  latter, 
and  both  were  mingled  with  caffeine  and  an  effervescent  salt 
and  sugar  and  some  other  ingredients.  The  therapeutic 
effect  of  both  bromides  is  substantially  identical. 

I  think  the  finding  of  the  court  upon  these  facts  is  well 
**'*  grounded  when  it  is  said  that  the  plaintiffs  originated 
and  applied  their  preparation  to  a  taew,  arbitrary,  and  fanciful 
name,  which  does  not  describe  the  article  or  its  ingredients, 
and  which  had  never  been  used  in  medical  science  to  design 
nate  or  name  any  other  medicine  or  medical  preparation. 
There  is  evidence  which  sustains  the  finding,  and  on  this 
appeal  the  finding  is  conclusive  upon  us.  The  trademark 
does  not  impart  information  as  to  the  general  characteristics 
and  composition  of  the  plaintiffs'  preparation  at  least  to  such 
an  extent  as  to  render  the  trademark  itself  invalid  on  that 
ground.  It  is  not  descriptive  to  any  such  extent  as  that. 
The  name  may  and  probably  would  suggest  to  any  intelli« 
gent  man  a  suspicion  or  perhaps  a  belief  that  the  article  had 
bromine  or  a  bromide  and  caffeine  In  it  in  some  conceivable 
form,  together  with  possibly  many  other  substances,  but 
there  is  nothing  in  the  name  which  necessarily  suggests  as 
the  basis  of  this  preparation  any  particular  bromide  out  of 
the  twenty  odd  which  bromine  may  form  with  different 
alkalies,  nor  would  it  necessarily  suggest  that  it  was  a  bro- 
mide at  all,  for  it  might  be  one  of  the  hundreds  of  other  organic 
compounds  with  which  bromine  combines.  Upon  these  facts 
how  can  it  be  said  that  by  the  use  of  these  words  there  is 
any  such  description  of  the  article  as  indicates  to  the  public 
the  principal  ingredient  of  which  the  article  is  composed? 

The  word  **bromo"  cannot  be  claimed  as  descriptive  of 
the  ingredient  bromine,  because  the  word  is  also  used  with 
regard  to  substances  which  have  no  bromine  in  them,  but 
only  some  one  of  the  different  bromides.  Neither  does  the 
word  describe  any  particular  bromide.  Neither  does  it  give 
any  clue  to  the  substance  other  than  a  bromide  with  which 
the  bromine  may  have  been  compounded.  The  word  fails  in 
fnct  to  give  information  as  to  what  the  ingredient  is,  further 
than  a  possibility  as  above  suggested.  This  failure  is  very 
itnportant,  for  unless  the  word  give  some  reasonably  accurate, 
Fome  tolerably  distinct,  knowledge  as  to  what  the  ingredient 
is,  it  is  clear  that  it  is  not  descriptive  within  the  meaning  of 
that  term  as  used  with  reference  to  a  trademark.  When 
spoken  of  with  reference  ^^^  to  a  preparation  of  which  it 


628    Eeasbby  v.  Brooklyn  Chsmical  Wobkal    [New  York, 

forms  a  part,  bromide  of  potaBsium  ia  one  ingredient,  while 
bromide  of  sodium  is  another  and  a  totally  different  ingre* 
dient,  although  both  are  substantially  identical  in  their  thera- 
peutic effect  They  are  still  and  nevertheless  distinct  and 
different  ingredients.  In  addition,  however,  is  the  fact  that 
the  word  *'  bromo"  does  not  particularize  sufiBciently  even  to 
indicate  that  the  ingredient-is  either  one  or  the  other  of  thoae 
two  bromides  out  of  the  twenty  or  thirty  bromides  with  which 
bromine  may  combine.  And  there  is  no  finding  and  no  proof 
that  even  the  therapeutic  effect  of  all  the  other  bromides  is 
either  substantially  or  at  all  identical  each  with  the  other  or 
with  the  two  bromides  above  mentioned.  All  that  any  one 
could  do  on  reading  these  words  would  be  to  guess  that 
probably  the  article  contained  some  caffeine  and  some  bro- 
mine free  or  combined  with  some  bromide  or  else  with  some 
other  organic  compound  which  bromine  will  combine  with, 
and  as  to  which  of  these  almost  infinite  poesibilities  was  the 
fact,  the  word  **  bromo"  would  convey  no  information  what- 
ever. 

The  testimony  of  Dr.  Hamilton  is  not  contrary  to  this  state- 
ment. He  said  he  did  not  know  the  ingredients  composing 
the  preparation,  but  supposed  it  might  contain  some  prepara- 
tion of  the  bromo,  but  he  did  not  know  what  it  contained. 
He  would  understand  from  the  use  of  the  word  **  bromo''  that 
some  form  of  bromide  and  caffeine  are  combined;  the  phrase 
**  Brorao-Caffeine"  vaguely  conveyed  to  his  mind  that  there 
was  some  preparation  of  bromide  and  caffeine  together.  The 
phrase,  he  said,  was  a  term  and  not  a  scientific  one,  and  he 
could  not  tell  by  the  word  ''bromo"  what  particular  sub- 
stance the  bromide  had  combined  with.  The  evidence  shows 
that  the  word  "bromo"  does  not  necessarily  indicate  the 
presence  of  any  bromide.  The  word  is  just  as  descriptive 
and  just  as  applicable  in  case  bromine  itself  were  the  sub- 
stance combined  in  the  compound  and  not  a  bromide  at  alL 
The  word  could  only  be  said  to  inform  one  of  the  fact  that 
bromine  or  some  kind  of  bromide  had  entered  into  and  formed 
part  of  the  compound,  but  upon  the  question  whether  it  was 
^^*  bromine  or  one  of  the  many  different  kinds  of  bromides, 
the  word  "  bromo"  would  give  no  knowledge  whatever.  A 
name  which  furnishes  no  information  on  this  point  cannot  be 
said  to  be  so  far  descriptive  in  its  nature  as  to  prevent  its 
adoption  as  a  trademark  so  far  as  this  question  is  concerned. 

We  think  there  is  a  distinction  between  the  £aots  in  this 
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case  and  that  of  Caiwell  t.  DavU,  58  N.  Y.  223,  17  Am.  Rep. 
233.  In  this  case  the  term  perhaps  suggests  that  some  one 
among  the  hundreds  of  substances  that  bromine  may  com« 
bine  with  has  been  used  in  such  combination  together  with 
caffeine.  There  are,  however,  some  seven  different  ingredi- 
ents in  the  plaintiffs'  preparation,  and  there  is  no  free  br<^ 
mine  among  them,  and  there  is  no  evidence  as  to  what  the 
substance  is  which  the  bromine  (if  any)  had  combined  with 
before  being  used  in  the  preparation,  and  so  it  is  plain  that 

the  words  '*  Bromo-Caffeine"  do  not  in   fact  describe  the 

• 

ingredients  or  even  give  any  clear  general  idea  as  to  what 
they  are. 

The  plaintiffs  adopted  the  words  as  a  trademark  after  con- 
sultation with  counsel,  and  before  the  name  was  in  use  in  the 
United  States  as  applied  to  any  substance,  while  in  the  Cas- 
well case  the  combined  words  were  not  applied  to  the  medi* 
cine  as  a  name  to  designate  the  ownership,  origin,  or  particular 
manufacture  of  the  preparation,  but  solely  to  indicate  to 
physicians  and  the  community  of  druggists  the  names  of  the 
three  principal  ingredients  of  which  it  was  composed,  and 
these  three  principal  ingredients  were  known  in  materia 
mediea^  and  had  been  prescribed  by  physicians  many  years 
prior  to  1860.  The  words  did,  in  fact,  show  forth  the  quality 
and  composition  of  the  article  sold.  The  name  adopted  was 
''  Ferro-Phosphorated  Elixir  of  Calisaya  Bark,''  and  it  was 
said  that  they  did  indicate  to  the  medical  profession,  to  the 
community  of  druggists,  and  to  the  public,  the  principal 
ingredients  of  which  the  article  was  composed.  It  also  sub- 
stantially indicated  that  the  Calisaya  bark  was  treated  or  had 
been  subjected  to  the  action  of  the  two  substances,  iron  and 
phosphorus,  both  of  them  old  and  well-known  names  of 
articles  used  in  medicine.  All  through  the  opinion  of  Judge 
'A^v  Folger  it  is  seen  that  the  idea  is  prominent  that  the 
words  did  indicate  the  chief  ingredients  of  the  article,  and  it 
was  only  the  particular  strength  of  the  different  substances 
in  their  application  to  the  bark  that  the  words  did  not  con- 
vey an  exact  knowledge  of.  In  this  case  the  object  was  to 
coin  a  name  which  should  not  be  descriptive. 

We  think  this  case  comes  within  the  doctrine  of  those 
cases  which  have  protected  the  words  as  a  trademark  al- 
though they  suggested  more  or  less  the  composition,  quality, 
or  characteristics  of  the  article.  Some  of  the  cases  are 
alluded  to  in  the  opinion  of  Rapallo,  J.,  in  Selchow  v.  BakeVf 
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93  N.  Y.  59,  45  Am,  Rep.  169;  and  the  distinction  is  drawn 
in  EUciro-Silicon  Co.  y.  Hazard^  29  Han,  869. 

Nor  do  we  think  the  worda  were  in  common  nee  when 
applied  by  plainUffe. 

They  had  been  ueed  to  designate  a  certain  chemical  com- 
pound as  hereinbefore  quoted  from  the  findings  of  the  trial 
judge,  but,  as  stated  therein,  that  compound  was  not  in  use 
and  had  no  known  useful  quality,  and  was  but  a  chemical 
curiosity,  and  the  words  had  no.  known  significance  in  the 
medical  world  at  the  time  when  they  were  appropriated  by 
the  plaintiffs. 

We  think  that  there  is  evidence  sufficient  in  this  case  to 
support  the  findings  of  fact  made  by  the  trial  court,  and  that 
such  findings  justify  the  conclusions  of  law  based  upon 
them. 

The  defendants  should  be  enjoined  from  the  further  use  of 
a  name  which  the  plaintifiis  had  legally  appropriated  as  a 
trademark  many  years  prior  to  the  time  when  the  defend- 
aiits  commenced  its  use.  We  can  see  no  reason  for  an  appro- 
priation of  this  name  by  the  defendants  other  than  that 
arising  from  an  effort  to  convert  to  their  own  use  and  benefit 
the  labor  and  skill  of  another.  As  this  name  adopted  by 
plaintiffs  does  not  describe  the  ingredients  entering  into 
defendants'  preparation,  an  injunction  restraining  the  latter 
from  the  use  of  the  name  adopted  by  the  plaintiffs  can  inflict 
no  injustice  upon  defendants.  And  they  should  not  be  per- 
mitted to  acquire  any  advantage  to  themselves  by  the 
unlicensed  use  of  the  plaintiffs'  trademark.  It  could  only 
be  used  by  the  defendants  for  ^^*  a  fraudulent  and  illegal 
purpose,  and  the  plaintiffs  should  be  protected  from  such  an 
improper  use. 

The  order  of  the  general  term  should  be  reversed,  and  the 
judgment  entered  upon  the  decision  of  the  trial  judge  should 
be  affirmed,  with  costs  in  all  courts  to  the  plaintiffs. 

All  concur. 

Ordered  accordingly. 


TrADBMARKS— V^BAT  WoRM    MAT  BS    ADOPTSD    11.— WlieTt    S 

Adoptad  u  a  trademark  isnotgenerio  or  descriptiya  of  the  artioUb  iti  qnal- 
ity,  or  ingredienta,  but  is  arbitrary  or  fanoifnl,  it  it  antitlad  to  be  proteotod 
as  each:  Waterman  t.  Shipman,  130  N.  T.  801;  Bolander  ▼.  Petermm,  135 
III.  215;  SoUs  Cigar  Co.  y,  Poto,  16  Col.  8S8;  25  Am.  8t  Rep.  279,  and  nottu 
All  exclosiTe  proprietary  interest  oaonot  be  acquired  in  a  word  whieh  is  a 
generio  term  and  in  its  nature  descriptive  of  that  to  whioh  it  pertain^ 
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rather  than  its  origin  or  proprietorship:  Koehler  ▼•  Sanden,  122  N.  Y.  06; 
Laughman*i  Appeal^  128  Pa.  St  h  Alff  ▼.  Badam,  77  Tez.  6S0;  19  Am. 
St,  Rep.  792,  and  note.  Words  employed  in  their  ordinary  sense  will  not 
be  protected  as  a  trademark:  Radam  ▼.  Capital  Microbe  etc  Od.,  81  Tez. 
122;  26  AuL  St.  Rep.  783,  and  note.  For  a  full  disonssion  of  this  subject^ 
«ee  the  monographio  note  to  Partridge  t.  Menck^  47  Am.  Deo.  88^  and  tk« 
note  to  InrntroMU  etc.  Tatik  Co,  ▼.  ScoU^  89  Am.  Rep.  290. 


Weaver  v.  Haviland. 

[142  Niw  Tors,  8M.] 

BTATim  07  LiMiTATi03ra.^A  JuDOMBHT  Cbxditor'b  Oaubb  ov  Aonov  T9 
Sbt  Asids  a  Tbansfsr  as  F&aodulxnt  as  against  him  does  not  aooraa 
nntil  he  has  recovered  judgment^  and  execution  has  Issued  thereon,  and 
been  returned  unsatisfied.  Therefore,  until  such  judgment  and  return^ 
the  statute  of  limitations  applicable  to  his  aotion  does  not  begin  to  run. 

Creditor's  Bili^— Judomxnt,  Conolosivsnrss  of.— The  defendant  in  a 
creditor's  bill  to  set  aside  a  transfer  made  to  him  for  the  purpose  ol 
defrauding  the  complainant  cannot  question  the  judgment  reoovered  by 
the  Utter  against  the  aUeged  fraudulent  grantor  m  the  abtenoa  of  fxwud 
or  collusion. 

Backenstose  and  K$ye$f  for  the  appellant. 
Reed  and  Shutty  for  the  respondent. 

*'*  Andrews,  C.  J.    This  is  a  judgment  creditor's  action, 

and  the  only  defense  relied  upon  at  the  trial  was  the  statute 
of  limitations.  The  action  was  commenced  February  18, 
1892.  It  appears  from  the  pleadings  that  Phebe  Haviland, 
mother  of  the  defendant,  took  under  the  will  of  her  husband, 
who  died  September  17,  1878,  the  use  of  his  real  estate  and 
the  income  of  his  personal  property  for  life.  His  real  estate 
consisted  of  a  house  and  lot  in  Geneva,  in  this  state,  and  b» 
held  a  mortgage  on  lands  in  Michigan,  executed  by  Henry  8. 
Weaver  and  wife.  On  the  thirteenth  day  of  April,  1880, 
Phebe  Haviland,  as  executor  of  her  husband's  will,  she  then 
))eing  in  the  state  of  Michigan,  sold  and  assigned  the  mort* 
gage  to  one  Fish  for  the  sum  of  two  thousand  six  hundred 
dollars,  falsely  representing  to  Fish  that  that  sum  was  due 
and  unpaid  thereon,  whereas  in  fact  there  was  due  and  unpaid 
only  the  sum  of  two  thousand  one  hundred  dollars.  Fish, 
upon  ascertaining  the  fact,  commenced  an  action  in  the  courta 
of  Michigan  against  Phebe  Haviland  to  recover  back  the  sum 
paid  in  excess  of  the  amount  due  on  the  mortgage,  and  on 
June  9, 1881,  recovered  a  judgment  against  her  in  the  action* 
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An  action  on  this  judgment  was  subsequently  brought  in  tb* 
supreme  court  of  this  state  January  28,  1886,  and  judgment 
was  recovered  thereon  against  Phebe  Haviland  March  9, 1886^ 
for  six  hundred  and  sixty-seven  dollars  and  forty-seven  centa 
and  execution  thereon  was  issued  and  returned  unsatisfied. 
Phebe  Haviland,  at  the  time  of  the  death  of  her  husband  and 
ever  thereafter,  was  a  resident  of  the  state  of  New  York.    It 
is  found  that  shortly  before  the  recovery  of  the  Michigan 
judgment,  and  on  or  about  June  2,  1881,  Phebe  Haviland 
conveyed  to  the  defendant,  William  W.  Haviland,  her  life 
estate  in  the  house  and  lot,  and  gave  to  him  the  moneys 
received  by  her  from  Fish  on  the  transfer  of  the  mortgage, 
without  consideration,  and  for  the  purpose  of  placing  her 
property  out  of  her  hands,  so  that  the  same  could  not  be 
reached  upon  a  judgment  in  the  action.     Phebe  Haviland 
died  intestate  August  2,  1888.    This  action  is  brought  U> 
reach  the  interest  of  Phebe  **'  Haviland  in  the  property  so 
fraudulently  transferred  to  the  defendant     There  is  another 
fact  disclosed  by  the  evidence  as  to  which  there  is  no  finding, 
but  which  is  deemed  important  by  the  counsel  for  the  defend- 
ant, viz.,  that  the  money  paid  on  the  mortgage  by  Fish  waa 
at  the  time  received  by  the  defendant,  and  was  retained  by 
him  as  his  own,  with  the  consent  of  Phebe  Haviland.     But  if 
this  finding  had  been  made,  the  evidence  would  have  justi* 
fied  the  further  finding  that  the  defendant  assumed  to  act  in 
the  transaction  as  the  agent  of  his  mother,  and  that  Fish  sup- 
posed  he  was  so  acting,  and  had  no  information,  until  the 
examination  of  the  defendant  in  supplementary  proceedings 
shortly  before  the  bringing  of  this  action,  that  the  money  had 
been  retained  by  him. 

The  limitation  of  time  for  bringing  actions  in  the  nature 
of  a  creditor's  bill  to  set  aside  a  conveyance  or  transfer  made 
by  the  judgment  debtor  in  fraud  of  creditors  is  prescribed 
by  section  382  of  the  Code  of  Civil  Procedure.  By  the  fifth 
subdivision  of  that  section  a  creditor's  action  must  be  com* 
menced  within  six  years  '* after  the  cause  of  action  haa 
accrued."  Such  an  action  is  to  procure  a  judgment  "other 
than  for  a  sum  of  money  on  the  ground  of  fraud  in  a  case 
which,  on  the  thirty-first  day  of  December,  1846,  was  cogni* 
zable  by  the  court  of  chancery.''  The  words  **  other  than 
for  a  sum  of  money*'  in  subdivision  5  included  those  cases 
in  which  equitable  relief  is  required,  although  as  part  of  the 
ultimate  relief  a  money  judgment  is  also  demanded:  Carr  v. 
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Thompson^  87  N,  Y.  160.  Unless,  therefore,  the  right  of  action 
to  sot  aside  the  fraudulent  transfer  from  Phebe  Havilaiid  to 
the  defendant  accrued  to  the  plaintiff  more  than  six  years 
prior  to  February  IS,  1892,  the  day  of  the  commencement  of 
the  action,  the  action  was  not  barred.  The  right  of  Fish  to 
bring  an  action  to  set  aside  the  transfer  did  not  accrue  until 
he  had  recovered  a  judgment  in  this  state  against  Phebe 
Haviland  and  the  return  of  an  execution  unsatisfied.  Until 
his  claim  against  Phebe  Haviland  had  ripened  into  a  judg- 
ment he  stood  as  a  general  creditor  merely,  and  was  not  in  a 
situation  to  assail  the  transfer  to  the  defendant.  The  author- 
ities upon  this  pQint  are  numerous  and  decisive:  **^  Reubent 
V.  Joel,  13  N.  Y.  488;  Dutdevy  v.  TaUmadge,  32  N.  Y.  457; 
Geery  v.  Oeery,  63  N.  Y.  252;  Adsit  v.  Butler,  87  N.  Y.  585. 
The  time  when  the  fraud  was  committed  is  not  the  period 
from  which  the  limitation  is  to  be  computed,  but  the  time 
when  the  plaintiff  had  acquired  a  standing  to  assail  it.  The 
present  action  was  commenced  within  six  years  after  Fish 
had  recovered  his  judgment  here.  The  defendant,  in  the 
absence  of  fraud  or  collusion,  cannot  question  the  validity  of 
the  claim  upon  which  it  was  rendered,  and  he  acquired  no 
immunity  from  pursuit  because  of  the  time  which  intervened 
between  the  fraudulent  transaction  and  the  rendition  of  the 
judgment:  Decker  v.  Decker,  108  N.  Y.  128.  The  clause  in 
subdivision  5,  section  382,  following  the  clause  above  quoted, 
**  the  cause  of  action  in  such  a  case  is  not  deemed  to  have 
accrued  until  the  discovery  by  the  plaintiff  or  the  person 
under  which  he  claims  of  the  facts  constituting  the  fraud," 
does  not  help  the  defendant.  This  clause  was  added  to 
enlarge  the  time  for  bringing  the  action  beyond  the  six  years 
in  the  case  specified.  It  was  not  intended  to  make  the  date 
of  the  discovery  of  the  fraud  the  time  of  the  accruing  of  the 
right  of  action  in  cases  where  the  fraud  was  known,  but 
the  plaintiff  had  not  established  his  claim  by  judgment. 
The  clause  was  inserted  to  provide  for  a  class  of  cases 
where  the  right  of  action  was  perfect,  but  the  fraud  had  not 
been  discovered  until  a  subsequent  period:  Gates  v.  Andrews, 
87  N.  Y.  657;  97  Am.  Dec.  764.  It  is,  however,  a  sufficient 
Answer  to  the  claim  based  on  this  clause  of  subdivision  5 
that  there  is  no  evidence  or  finding  that  the  plaintiff  or  his 
assignor.  Fish,  had  any  notice  of  the  fraudulent  transfer 
until  shortly  before  the  commencement  of  the  action. 
The  further  claim  is  made  that  a  cause  of  action  for  money 
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had  and  received  could  have  been  maintained  by  Fish  against 
the  defendant  to  recover  the  overpayment  on  the  mortga^ey 
immediately  after  the  money  came  to  his  hands,  he  havia^ 
received  and  retained  it  without  consideration,  and  that  ihiB 
cause  of  action  was  barred  by  the  lapse  of  six  years  and 
before  this  action  was  brought    The  defendant  may  be  rii^bt 
in  his  *••  contention;  RoherU  v.  Ely,  113  N.  Y.  128,     Bat 
assuming  this  to  be  true  the  present  action  is  not  based  on 
an  original  liability  of  the  defendant  arising  from  his  con- 
nection  with    the  sale  of   the   mortgage*    The    plaintiff's 
assignor  did  not  elect  to  proceed  against  the  defendant  upon 
this  liability.     He  brought  his  action  against  Phebe  Havi- 
land,  the  principal  in  the  transaction,  and  on  recovering 
judgment  against  her  brought  this  action  based  upon  that 
judgment,  to  charge  the  defendant  on  account  of  his  fraudu- 
lent dealings  with  her  to  the  prejudice  of  her  creditors.    The 
cause  of  action  is  entirely  distrnct  from  the  cause  of  action 
against  him  for  money  had  and  received,  and  is  in  no  way 
dependent  upon  his  original  relation  to  the  transfer  of  the 
mortgage  or  the  recovery  had  thereon.    He  is  called  upon  to 
answer  for  the  property  of  Phebe  Haviland,  received  by  him 
in  fraud  of  her  creditors.    Whether  he  was  connected  with 
the  original  fraud  in  the  sale  of  the  mortgage  is  wholly 
immaterial  in  the  present  action,  except  as  it  may  reflect 
upon  his  fraudulent  intent  in  his  subsequent  dealings  with 
Phebe  Haviland. 

We  think  the  defense  of  the  statute  of  limitations  failed, 
and  the  judgment  should  therefore  be  affirmed  with  ooeta. 

All  concur. 

Judgment  affirmed.  

Limitations  of  Acfnors^SimifO  Asum  Fbaudulhit  Tbahsisks. — A 
oAnse  of  action  by  a  creditor  to  tet  aside  an  aaaignment  aa  frandnlent  and 
Toid  does  not  aocme  until  he  has  reooTcred  judgment  upon  his  debt  and 
execution  has  been  returned  unsatisfied:  Oaist  w,  Andreum,  87  N.  Y.  657;  97 
Am.  Dec.  764,  and  note;  8coU  ▼.  MeMUkur  1  Utt  902;  IS  Am.  Dec  S3S. 

Partibs  mat  00  Behind  thi  JaDOMENT  nr  av  Aotioh  bt  a  Judg- 
ment Creditor  to  Set  Aside  Convetanobs  of  his  debtor's  real  estate  aa 
being  a  fraud  on  creditors,  and  may  inquire  as  to  the  validity  of  the  indebt* 
eduess  upon  which  it  is  based,  or  whether  it  existed  at  the  time  the  oonvey^ 
ances  were  made:  Bruggerman  v.  Hoertf  7  Minn.  837;  82  Am.  Deo.  97.  Sae 
the  notes  to  Money  t.  C7orlo%  90  Aflk  Dm.  291,  aad  t^pedally  to  Otmdm  ▼• 
Lard^  51  Am.  Dee.  29ti 
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EooHESTEB  Distilling  Company  v.  Easet. 

[142  Nbw  Yobk,  670.] 

A  MoBTOAQB  Ujpok  Ohattils  Havimo  ho  Actual  ob  Potbntial  Bznr- 
XMOB  CMinot  operate  to  olurge  tbem  with  a  lien  when  they  oome  into 
existence  ae  against  an  attaching  or  ezeontion  creditor. 

Ohattil  Mortqaoi — PoTUiTiAL  ExiSTiNOi. — That  whroh  is  an  annual 
product  of  labor  or  of  the  cnltivatton  of  the  earth  cannot  be  said  to  have 
an  actual  or  potential  existeuoe  before  it  is  planted  so  as  to  support  a 
chattel  mortgage  thereof,  though  the  mortgagor  is  in  possession  of  the 
land  upon  which  he  then  intends  to  plant  the  erops  whioh  he  seeks  to 
mortgage. 

Action  to  reco?er  posBession  of  certain  personal  property 
under  a  mortgage  made  by  one  Lovell,  a  leesee  of  farm  lands, 
in  favor  of  one  Page,  in  April,  1890.  The  mortgage  pur- 
ported to  cover  ''  the  grass  now  growing  upon  the  leased 
premises,  also  all  the  corn,  potatoes,  oats,  and  beans  which 
are  now  Bown  or  planted,  or  which  are  hereafter  sown  or 
planted  during  the  next  year."  Only  a  small  portion  of  the 
land  had  been  planted  with  potatoes  at  the  time  the  mortgage 
was  executed.  On  July  6,  1890,  an  execution  issued  against 
Lovell  in  favor  of  plaintiff  was  levied  upon  the  growing  crops 
and  thereunder  they  were  afterwards  sold  to  plaintiff.  After- 
wards, the  holder  of  the  chattel  mortgage  foreclosed,  and  at  a 
sale  thereunder  the  growing  crops  were  bought  by  the  defend, 
ant  who  took  possession  thereof.  The  trial  judge  directed  a 
verdict  for  the  plaintiff  as  to  the  beans,  they  having  been 
entirely  planted  after  the  execution  of  the  mortgage,  and  for 
the  defendant  as  to  the  potatoes.  On  appeal  to  the  general 
term  the  exception  of  the  plaintiff  to  the  ruling  of  the  trial 
judge  was  sustained,  and  a  new  trial  ordered,  and  thereupon 
an  appeal  was  taken  to  this  court. 

De  Merville  Pagey  for  the  appellant. 

Oeorge  D.  Reed^  for  the  respondent. 

*^^  Gray,  J.  I  think  this  case  does  not,  in  principle,  differ 
from  any  other  case,  where  a  chattel  mortgage  has  been  given 
upon  property  in  expectancy,  and  which  has  no  potential 
existence  at  the  time  of  its  execution.  The  fact  that  the  sub- 
ject of  the  mortgage  is  a  crop  to  be  planted  and  raised  in  the 
future  upon  land  does  not  affect  the  determination  of  this 
question  upon  established  principles.  It  may  be  that  pre- 
cisely such  a  case,  in  its  facts,  has  not  been  passed  upon  in 
this  court;  but  there  are  expressions  of  opinion,  in  several 
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cases  of  a  kindred  nature,  in  the  reports  of  this  court  and  of 
other  courts  in  this  state,  which  lea?e  as  in  no  doubt  as  to 
the  doctrine  which  should  govenu  The  proposition  that  a 
mortgage  upon  chattels  having  no  actual,  nor  potential,  exist- 
ence, can  operate  to  charge  them  with  a  lien,  when  they  oome 
into  existence,  as  against  an  attaching  or  an  execution 
creditor,  has  frequently  been  discountenanced  and  repudi-^ 
ated.  Grantham  y.  HawUy^  Hob.  182,  is  the  general  source  of 
authority  for  the  proposition  that  one  may  grant  what  he  has 
only  potentially,  and  there  is  no  good  reason  for  doubting 
that  that  which  has  a  potential  or  possible  existence,  like 
the  spontaneous  product  of  the  earth,  or  the  increase  of  that 
which  is  in  existence,  may  properly  be  the  subject  of  sale,  or 
of  mortgnge.  The  right  to  it,  when  it  comes  into  existence, 
is  regarded  as  a  *^*  present  vested  right  That  which  is, 
however,  the  annual  product  of  labor  and  of  the  cultivation 
of  the  earth  cannot  be  said  to  have  either  an  actual,  or  a 
potential  existence  before  a  planting. 

This  action  being  one  at  law,  the  inquiry  is  limited  to 
ascertaining  the  strictly  legal  rights  of  two  contending  cred> 
itors  to  the  property  of  their  debtor,  Powell,  in  the  crops 
which  he  had  raised.  It  is  unlike  some  of  the  cases,  which 
have  arisen  between  the  lessor  of  land  and  his  lessee.  In 
such  a  case,  a  different  principle  might  operate  to  create  and 
support  the  lien  of  the  landlord  upon  the  crops  as  they  come 
into  existence  upon  the  land.  The  title  to  the  land  being  in 
him,  an  agreement  between  him  and  the  lessee  for  a  lien 
upon  the  crops  to  be  raised,  to  secure  the  payment  of  the 
rent,  would  operate  and  be  given  legal  effect,  as  a  reservatien 
at  the  time  of  the  title  to  the  product  of  the  land.  That 
was  the  case  of  Andrew  v.  Newcomby  32  N.  Y.  417,  where  the 
owner  of  land  agreed  with  another  that  he  might  cultivate  it 
at  a  certain  rent;  the  crop  to  remain  the  property  of  the 
landlord  until  the  tenant  should  give  him  security  for  the 
rent  Judge  Denio  repudiated  the  idea  that  the  arrange* 
ment  could  be  called  a  conditional  sale  of  the  flax;  because 
the  subject  was  not  in  existence.  He  held  that  the  idea  of  a 
pledge  or  of  a  sale  had  no  application,  and  that  the  effect  of 
the  contract  was  to  give  to  the  landlord  the  original  title  to 
the  crop.  His  remarks  upon  the  subsequent  vesting  of  the 
title  to  crops,  when  they  come  into  being,  have  reference  to 
such  an  arrangement  between  landlord  and  tenant  and  not 
to  the  case  of  a  mortgage,  or  conditional  sale  to  some  third 
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person  of  crops  yet  to  be  planted.  Mr.  Thomas,  in  his  work 
on  Chattel  Mortgages,  upon  the  subject  of  mortgaging  a  crop 
not  yet  planted,  says  (sec.  149)  ''the  weight  of  authority 
inclines  to  the  view  that  the  lien  is  an  equitable  one,  and 
differs,  in  some  respects,  from  the  charge  created  by  a  mort- 
gage of  property  in  existence  at  the  date  of  the  agreement"; 
and  again,  he  says  "  the  authorities  are  mainly  to  the  effect 
that  such  a  mortgage  conveys  no  title  or  interest  as  against 
attaching  or  judgment  *^^  creditors  of  the  mortgagor." 
About  this  question  of  mortgaging  personal  property,  to  be 
subsequently  acquired,  much  has  been  written  in  the  books, 
which  I  deem  unnecessary  to  resume  here  at  any  great  length. 
It  results  from  a  review  of  the  authorities  that  a  mortgage 
cannot  be  given  future  effect  as  a  lien  upon  personal  prop- 
erty, which,  at  the  time  of  its  delivery,  was  not  in  existence, 
actually  or  potentially,  when  the  rights  of  creditors  hare 
intervened.  At  law  such  a  mortgage  must  be  conceded  to 
be  void.  The  mortgage  could  have  no  positive  operation 
to  transfer  in  prsssenti  property  not  in  esse.  At  furthest,  it 
might  operate  by  way  of  a  present  contract  between  the  par- 
ties that  the  creditor  should  have  a  lien  upon  the  property  to 
be  subsequently  acquired  by  his  debtor;  which  equity  would 
enforce  as  against  the  latter. 

In  Bank  of  Lansingburgh  v.  Crary,  1  Barb.  642,  Paige,  J., 
observed:  *'I  strongly  incline  to  the  opinion  that  a  chattel 
mortgage  can  only  operate  on  property  in  actual  existence  at 
the  time  of  its  execution;  that  it  cannot  be  given  on  the 
future  products  of  real  estate;  and  that  if  given  one  day,  or 
one  week,  before  the  product  of  the  land  comes  into  exist- 
ence, it  is  as  inoperative  as  if  the  chattel  mortgage  had  been 
given  on  a  crop  of  grass  or  grain,  one,  two,  or  three  years 
previous  to  its  production." 

In  a  subsequent  case,  the  same  learned  judge  considered 
the  nature  of  a  mortgage  relating  to  property  not  then  in 
existence  and  its  effect  as  to  creditors  of  the  mortgagor.  In 
Otis  V.  SiUj  8  Barb.  102,  the  plaintiff  claimed  under  a  chattel 
mortgage,  which,  after  describing  the  property  mortgaged, 
contained  the  following  clause:  ''All  scythes  manufactured 
out  of  the  said  iron  and  steel,  and  all  scythes,  iron,  steel,  and 
coal  which  may  be  purchased  in  lieu  of  the  property  afore- 
said." Subsequently,  the  property  was  taken  under  execu« 
tions  issued  on  judgments,  and  the  action  was  brought  for  its 
taking  and  detention.    Paige,  J.,  refers  to  his  opinion  in  Bank 
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0/  Larmnghurgh  r.  Crary^  1  Barb.  542,  that  a  chattel  mortgage 
could  only  operate  on  property  in  actual  existence  at  the 
time  of  its  execution.  He  elaborately  discussea  the  ques- 
tion *^^  of  whether  such  a  mortgage  was  a  lien  upon  the 
property  when  acquired,  as  against  the  creditors  of  the  mort- 
gagor, and  reviews  very  many  authorities  in  England  and 
some  in  this  country.  His  conclusions  were  adverse  to  the 
proposition.  He  held  that,  as  to  subsequently  acquired  prop- 
erty, the  mortgage  could  only  be  regarded  as  a  mere  contract 
to  give  a  further  mortgage  upon  such  property,  and  that  ne 
specific  lien  was  created  thereby.  He  says:  '*  I  have  come  to 
the  conclusion,  as  the  result  of  all  the  authorities,  that  if  the 
mortgage  in  this  case  did  amount  to  a  contract  to  execute  a 
further  mortgage  on  subsequently  acquired  property,  it  was 
good  as  an  executory  contract  only,  and  did  not  constitute  a 
lien  on  the  articles  of  the  kind  mentioned  therein  when  sub- 
sequently purchased."  In  Oardner  v.  McEwen^  19  N.  Y.  123, 
the  chattel  mortgage  to  the  plaintiff,  upon  property  in  the 
store,  '*or  which  might  thereafter  be  purchased  and  put  into 
store,"  was  held  inoperative  to  convey  the  title  to  the  after- 
acquired  property,*  as  against  the  defendant,  who  purchased 
it  at  a  sale  under  execution  upon  a  judgment  against  the 
mortgagor.  McCaffrey  v.  Woodin^  65  N.  Y.  459,  22  Am.  Rep. 
644,  was  an  action  in  trover.  Plaintiff  was  lessee  and  de> 
fendant  was  agent  for  the  lessor.  The  former  covenanted  in 
the  lease  that  the  latter  should  have  "  a  lien  as  security  for 
the  payment  of  the  rent"  on  all  the  personal  property,  etc., 
which  should  be  put  upon  the  premises,  **and  such  lien  to  be 
enforced,  on  the  nonpayment  of  the  rent,  by  the  taking  and 
the  sale  of  such  property  in  the  same  manner  as  in  cases  of 
chattel  mortgages  on  default  thereof."  By  virtue  of  this  pro- 
vision in  the  lease,  the  defendant  took  the  farm  produce. 
The  decision  upheld  the  right  of  the  landlord  to  do  so;  hold, 
ing  that  as  the  crops  came  into  existence  they  vested  in  the 
landlord.  It  is  to  be  noted  that  the  court  considered  the  case 
as  one  to  be  governed  by  equitable  principles;  observing  that 
"the  matter  comes  up  solely  between  the  parties,  there  being 
no  intervening  rights  of  creditors."  Referring  to  Oardner  ▼. 
McEwenj  19  N.  Y.  123,  it  was  remarked  that  that  "is  a  case 
between  the  mortgagee  and  creditors,  and  was  affected  by  our 
act  concerning  filing  chattel  mortgages."  '^^  Treating  the 
question  as  one  for  the  application  of  equitable  principles,  it 
was  held  that  the  lessor  was  entitled  to  set  up  her  equitable 
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rights,  as  a  defense  to  the  plaintiff's  (the  lessee's)  action  of 
trover.  In  the  same  case  Gray,  C,  observed  that,  if  the  re* 
lation  of  mortgagor  and  mortgagee  had  been  created  between 
the  parties,  "  it  was  inoperative  upon  any  property,  which  at 
the  time  of  its  execution  was  not  actually,  or  potentially, 
either  possessed  or  owned  by  McCaffrey."  In  Cre$$ey  v. 
Sahre^  17  Hun,  120,  where  the  opinion  was  delivered  by 
Toardman,  J.,  and  was  concurred  in  by  Justices  Learned  and 
Bockes,  a  chattel  mortgage  upon  potatoes  (among  other  arti* 
cles  of  property),  which  were  not  yet  planted,  was  held  in- 
operative. The  distinction  was  there  mentioned  between  a 
case  like  McCaffrey  v.  Woodin,  65  N.  Y.  459,  22  Am.  Rep. 
644,  where  the  question  of  title  was  between  the  parties  to 
the  contract  and  one  where  it  arose  between  the  mortgagee 
and  a  third  person.  In  Coati  v.  Donnelly  94  N.  Y.  168, 
Andrews,  J.,  observed  that  ^  a  contract  for  a  lien  on  property 
not  in  6996  may  be  effectual  in  equity  to  give  a  lien  as  be- 
tween the  parties,  when  the  property  comes  into  existence 
and  where  there  are  no  intervening  rights  of  creditors  or 
third  persons."  Kribb9  v.  Alford^  120  N.  Y.  519,  recognizes 
the  invalidity  at  law  of  a  chattel  mortgage  of  property  there- 
nfter  to  be  acquired;  but  holds  that  as  between  the  parties 
their  contract  would  be  construed  in  equity  as  creating  an 
equitable  lien,  which  could  be  enforced. 

The  idea  of  a  chattel  mortgage  is  that  of  a  conveyance  of 
personal  property  to  secure  the  debt  of  the  mortgagor,  which 
being  conditional  at  the  time,  becomes  absolute  if,  at  a  fixed 
time,  the  property  is  not  redeemed  and  the  statute  makes  it 
valid,  as  against  creditors  of  the  mortgagor,  only  when  filed 
as  directed.  The  statute  provides  for  the  filing  as  a  substitute 
for  **  an  immediately  delivery,"  or  ^*  an  actual  and  continued 
change  of  possession  of  the  things  mortgaged."  Such  pro- 
yisions  seem  to  me  to  exclude  the  idea  of  a  chattel  mortgage 
upon  nonexistent  things;  or  that  such  an  instrument  could 
operate  to  defeat  the  lien  of  an  attaching  or  an  execution  *^^ 
creditor  upon  subsequently  acquired  property.  Regarding 
the  chattel  mortgage  in  question  as  a  mere  executory  agree- 
ment to  give  a  lien  when  the  property  came  into  existence, 
some  further  act  was  necessary  in  order  to  make  it  an  actual 
and  effectual  lien  as  against  creditors.  But  there  was  no  fur- 
ther act  by  the  parties  to  the  instrunoent  to  create  such  an 
actual  lien,  and  the  levy  of  the  execution  upon  the  crops  oper- 
ated to  transfer  their  possession  from  the  owner  to  that  of 
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the  sheriff.  As  against  bis  possession  the  equities  oi  the 
mortgagee  are  unavailing  for  any  purpose.  Between  the  two 
creditors  it  is  a  question  of  who  had  gained  the  legal  right  to 
have  the  crops  in  satisfaction  of  his  claim,  and  the  equiiahle 
right  of  the  mortgagee  to  them,  as  against  his  debtor,  was 
defeated  by  the  seizure  at  the  instance  of  the  judgment  cred« 
itor.  We  are  satisfied  as  to  the  correctness  of  the  conclusion 
reached  by  the  general  term  below,  that  there  should  have 
been  a  direction  of  a  verdict  for  the  plaintiff  for  the  potatoes 
and  beans  obtained  from  the  planting  done  after  the  exeeu- 
tion  and  delivery  of  the  mortgage. 

The  order  appealed  from  should  be  afiBrmed,  and  under  the 
stipulation  judgment  absolute  should  be  ordered  for  tbepUoD- 
tiff,  with  costs  in  all  the  courts. 

All  concur,  except  Earl,  J.,  not  voting. 

Ordered  accordingly.         


Cbattil  MoETOAon— Potkitial  Bxnmiaa.— a  chattel  Mortgfi  cf  a 
crop  to  be  growa  in  the  future,  but  whioh  hae  not  been  planted  at  the  tune  el 
the  exeoation  of  the  mortgage,  is  void  ae  against  anbeequent  pnrohaaera  or 
ntUohing  credttora:  LongY,  Hine;  40  Kan.  216. 220;  10  Am.  St.  Rep.  189, 19% 
and  note;  Luce  t.  Moorehgad,  7S  Iowa,  49S;  6  Am.  St.  Rep^  SSS;  fiftme  ▼. 
OUmort,  SI  Me.  89S;  Hwtekinmm  t.  Fwrd,  9  Boah,  SIS;  16  Am.  Rep.  711. 
C<mira,  see  Arque$  r,  Wauom,  51  Oal.  620;  21  Am.  Rep.  71S|  and  Moon  ▼• 
Byrum^  10  S.  C.  462;  80  Am.  Rep.  58,  and  note.  A  mortgage  ea  an  on- 
planted  crop  oonveys  only  an  equitable  title,  bnt  this  attaehes  instantly  sa 
plauting:  Maifer  r,  Tajflor,  89  Ala.  403;  44  Am.  Repi  522,  mid  note;  Wood 
T.  WntuapoUi  etc  Co,,  48  Minn.  404.  Where  a  mortgage  ia  executed  on  an 
unplanted  crop,  a  lien  in  equity  attaches  as  soon  as  the  subject  of  the  inert* 
gage  oomes  into  existence:  Appermm  ▼.  Moore^  80  Ark.  56;  21  Am.  Rep.  17QL 
A  mortgage  of  pexsonal  property  not  at  the  time  in  exiatenoe  cannot^  as  a 
general  rule,  be  enforced  in  a  suit  at  law:  Morrill  ▼.  Nojfee,  66  Me.  468;  96 
Am.  Dea  486,  and  note;  Borden  ▼.  Cfrook,  181  IlL  68;  19  Am.  St  Repu  Sl^ 
and  note.  8ee^  alsob  tho  extended  note  te  Qngg  ▼.  to|^te<  76  Ab.  Sea 
728. 
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Iv  A  Jv$emm  or  na  Psaoi  Iiisravcn  a  Juet  h«  m«il  lii«lra«l^«m  mv* 
reotly,  otherwiM  the  judgment^  which  it  probably  the  rwnli  of  Hm 
erroneous  instmctioiiy  will  be  set  Mide. 

Statutb  ov  FRAim.— a  Salb  ov  Orowino  Timbbb  to  be  presently  o«l 
and  remoTed  from  the  land  is  a  eontraot  oonoeming  the  land,  and  is 
within  the  stntnte  ol  frands^  and  inoperatiTe^  unless  tridenoed  by  n 
writing. 

Jawie$  J7.  Beelej  for  the  plaintiff  in  error. 
Andrewi  and  Simms^  for  the  defendant  in  error. 

^  Bbadbuby,  J.  The  plaintiff  in  error  brought  an  action 
before  a  justice  of  the  peace  to  recover  of  the  defendant  in 
error  damages  alleged  to  have  been  sustained  on  account  of 
the  refusal  of  the  latter  to  perform  a  contract  by  which  he  had 
Bold  to  the  plaintiff  in  error  certain  growing  timber. 

The  defendant  attempted  to  secure  the  dismissal  of  the 
action  on  the  ground  that  the  justice  had  no  jurisdiction  of 
an  action  for  the  breach  of  such  a  contract.  Failing  in  this, 
and  the  action  being  tried  to  a  jury,  he  requested  the  justice 
to  instruct  the  jury  '*  that  if  they  find  from  the  evidence  ** 
that  the  trees  about  which  this  action  is  brought  were  at 
the  time  of  said  alleged  contract  then  growing  upon  the 
land  of  defendant,  and  that  no  note  or  contract  or  memoran* 
dum  of  the  contract  of  sale  was  at  the  time  made  in  writing, 
the  plaintiff  cannot  maintain  this  action,  and  your  ver- 
diet  should  be  for  the  defendant'^  which  instruction  the 
justice  refused  to  give,  but,  on  the  oontraryi  ga?9  to  them  the 
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following  Instructions  on  the  subject:  '^Tliis  is  an  action  for 
damage,  not  on  the  contract,  nor  to  enforce  the  same,  and  if 
you  find  that  a  contract  was  made,  verbal  or  otherwise,  and 
the  defendant  refused  or  failed  to  comply  with  its  terms,  the 
plaintiff  is  entitled  to  any  damage  you  may  find  him  to  have 
sustained  by  way  of  such  noncompliance." 

The  defendant  in  error,  who  was  also  the  defendant  in  the 
justice's  court,  excepted,  both  to  the  charge  as  given,  and  to 
the  refusal  to  charge  as  requested;  the  yerdict  and  judgment 
being  against  him,  he  embodied  the  charge  as  given,  as  well 
as  tliat  refused,  in  separate  bills  of  exceptions,  and  brought 
the  cause  to  the  court  of  common  pleas  on  error,  where  the 
judgment  of  the  justice  of  the  peace  was  affirmed;  he  there* 
upon  brought  error  to  the  circuit  court,  where  the  judgments 
of  the  court  of  common  pleas  and  that  of  the  justice  were 
both  reversed,  and  it  is  to  reverse  this  judgment  of  the  cir> 
cult  courty  and  reinstate  and  aflBrm  those  of  the  court  of  com. 
mon  pleas  and  justice  of  the  peace,  that  this  proceeding  is 
pending. 

Counsel  for  plaintiff  in  error  contends  that  the  record  con- 
tains nothing  to  show  that  the  trees  which  were  the  subject 
of  the  contract  were  standing  or  growing,  and  that  therefore 
it  does  not  appear  that  the  defendant  was  injured  by  the 
instructions  given  and  refused.  The  record  does  not  sup* 
port  this  contention.  During  the  trial  three  separate  bilU 
of  exceptions  were  taken,  and,  when  all  of  them  are  coo* 
sidered  together,  it  clearly  appears  that  evidence  was  given 
tending  to  prove  that  the  trees,  the  subject  of  the  contract, 
were  growing  on  the  land  at  the  time  it  was  made,  and 
that  the  contract  was  not  evidenced  by  any  note  or  memo- 
randum in  writing.  The  instruction  refused  was,  ••  there- 
fore, pertinent,  and,  if  it  contained  a  sound  legal  proposition, 
the  refusal  to  give  it  in  charge  to  the  jury  was  prejudicial  to  the 
defendant.  The  court,  however,  not  only  refused  to  give  the 
instructions  requested  by  the  defendant,  but  told  the  jury  in 
substance  that  no  written  memorandum  was  necessary. 

Great  doubt  exists  in  the  minds  of  many  eminent  jurists 
whether,  in  this  state,  a  justice  of  the  peace  is  bound  to  in- 
struct a  jury  at  all;  the  Code  of  Civil  Procedure  specifically 
imposes  this  duty  upon  the  courts  of  common  pleas  (Rev.  Stats., 
sec.  5190),  but  is  silent  upon  the  subject  as  respects  justices  of 
the  peace,  unless  by  section  6705  of  the  Revised  Statutes  the 
provisions  of  the  Code  of  Civil  Procedure,  respecting  the  duties 
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of  courts  of  common  pleas  in  this  particnlar,  are  made  appli- 
cable to  justices'  courts,  which  admits  of  grave  doubts.  The 
courts  of  last  resort,  in  the  states  of  Iowa  and  Nebraska,  have 
held  that  a  justice  of  the  peace  has  no  authority  to  instruct 
the  jury  on  the  trial  of  an  action  in  his  court:  St,  Joseph  Mfg. 
Co.  Y.  Harrington^  53  Iowa,  880;  Ive$  y.  Norrxs^  1 8  Neb.  252. 
And  it  has  been  held  in  New  York  that  the  jury  were  the 
fudges  of  the  law  as  well  as  of  the  facts:  McNeil  ▼.  Scoffield^  8 
Johns.  436;  Trustees  etc.  ▼.  Thome,  6  Hill,  826.  The  supreme 
court  of  (Georgia  holds  that  ^'  the  law  does  not  require  a  jus* 
tice  of  the  peace  to  charge  the  jury  at  all,  and  it  would  seem 
best  that  he  should  not  do  so;  but,  if  he  undertakes  to  in* 
struct  them,  he  must  do  so  correctly":  Bendhrim  ▼•  Baldwin^ 
78  Ga.  694;  Adams  ▼.  Clark,  64  Ga.  648. 

In  Ddaney  ?.  Nagle^  16  Barb.  96,  the  justice  of  the  peace 
had  been  requested  to  give  to  the  jury  a  pertinent  and  correct 
proposition  of  law;  this  he  refused,  saying  ^Hhat  the  jury 
had  heard  all  the  testimony  and  the  arguments  of  counsel, 
and  were  the  judges  of  the  law  and  the  eyidence,  and  that 
the  court  had  nothing  more  to  say  to  them,  and  would  leavo 
the  matter  for  their  consideration."  On  appeal,  the  supreme 
court  say:  ''  The  justice  in  this  case  left  the  whole  matter  to 
the  jury,  law  as  well  as  fact  He  did  not,  as  the  appellant's 
counsel  supposes,  by  implication,  charge  the  conyerse  of  the 
defendant's  propositions.  *^  They  were  left  unfettered,  to 
decide  both  the  law  and  the  fact  We  cannot  say  that  they 
have  decided  wrong." 

There  is  strong  ground  to  contend,  in  reason  as  well  as 
upon  authority,  that  a  justice  of  the  peace  may  deny  a 
request  to  give  in  charge  to  a  jury  a  sound  and  pertinent 
legal  proposition;  no  such  duty  is  specifically  enjoined  on 
him  by  any  statute  of  this  state;  nor  is  he  clothed  with 
power  to  enforce  his  instructions  by  granting  a  new  trial 
nhould  they  be  disregarded  by  the  jury.  Neither  does  he 
usually  possess  legal  knowledge  superior  to  that  of  the  jurors 
whom  he  is  requested  to  instruct 

The  opposite  doctrine,  however,  is  not  without  eminent 
authority  in  its  favor.  Judge  Swan,  in  his  valuable  treatise 
for  the  guidance  of  justices  of  the  peace,  lays  down  the  rule 
that  a  justice  is  bound  to  give  to  the  jury  proper  instructions 
when  so  requested:  Swan's  Treatise,  183,  189.  And  the 
same  view  is  taken  by  Judge  Boynton  in  Kaufman  v.  Brought 
ton,  81  Ohio  St  480.     No  authority,  however,  is  cited  by 
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either  of  these  eminent  juriets  in  support  of  the  proposition 
ad?anced  by  them,  nor  do  either  discuss  it  on  principle,  hot 
seem  to  have  taken  it  to  be  conceded  as  matter  of  oouiss. 
The  direct  question  has  not  heretofore  been  considered  by 
this  court,  nor  does  it  necessarily  arise  in  the  case  under  con« 
sideration;  for  the  justice  in  this  case  did  not  merely  decline 
to  give  an  instruction  which  he  had  been  requested  to  give,  and 
then  submit  the  evidence  to  the  jury  without  any  instructions 
whatever,  but  he  actually  gave  them  in  charge  a  propoeitioQ 
substantially  the  converse  of  that  which  was  requested.  The 
highest  courts  of  the  states  of  Iowa  and  Nebraska  hold  thst 
an  instruction  given  by  a  justice  of  the  peace  to  a  jury  is  a 
mere  nullity  that  they  will  not  review:  SL  Joseph  Mfg.  Co. 
V,  Harrington,  53  Iowa,  880;  Ives  v.  Norrie,  18  Neb.  252.  On 
the  other  hand,  the  doctrine  in  New  York  and  Georgia  is,  that 
while  a  justice  is  not  bound  to  instruct  a  jury,  yet,  if  he  does 
«o,  it  must  be  done  correctly:  Be^idkeim  v.  Baldwin,  78  Ga.  594; 
Adams  v.  Clark,  64  6a.  648;  Delancy  v.  Na^^  16  Barb.  96; 
Trustees  ete.  v.  Thome,  6  Hill,  826.  The  latter  rule,  we  think, 
is  the  better  one.  Without  **  passing  upon  the  question  of  the 
duty  of  a  justice  of  the  peace,  to  give  to  the  jury  a  sound  and 
|)ertinent  legal  proposition  when  he  is  so  requested,  we  hold 
that  if  he  does  instruct  them,  whether  pursuant  to  a  request 
or  not,  he  is  bound  to  lay  down  the  law  correctly;  for  a  jury 
are  quite  likely  to  respect  the  official  •character  of  the  justice, 
and  be  influenced  by  the  instructions  that  he  may  give  to 
them  under  the  sanction  of  his  office. 

Whether  a  sale  of  growing  trees  is  the  sale  of  an  interest 
in  or  concerning  land  has  long  been  a  much  controverted 
subject  in  the  courts  of  England,  as  well  as  in  the  courts  of 
the  several  states  of  the  union.  The  question  has  been  dif- 
ferently decided  in  different  jurisdictions,  and  by  different 
courts,  or  at  different  times  by  the  same  court  within  the  same 
jurisdiction.  The  courts  of  England  particularly  have  varied 
widely  in  their  holdings  on  the  subject 

Lord  Mansfield  held  that  the  sale  of  a  crop  of  growing  tur- 
nips was  within  this  clause  of  the  statute:  Emmerson  v.  Hedis, 
2  Taunt.  88,  following  the  case  of  Waddington  v.  Bristow,  2 
Bos.  &  P.  452,  where  the  sale  of  a  crop  of  growing  hops  was 
adjudged  not  to  have  been  a  sale  of  goods  and  chattels  merely. 
And  in  Crosby  v.  Wadsworth,  6  Bast,  601,  610,  the  sale  of 
growing  grass  was  held  to  be  a  contract  for  the  sale  of  an 
interest  in  or  concerning  land.  Lord  Bllenborough  saying: 
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'*Upon  the  first  of  these  questions"  (whether  this  purchase 
of  the  growing  crop  be  a  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them),  *'I 
think  that  the  agreement  stated,  conferring,  as  it  professes  to 
do,  an  exclusive  right  to  the  vesture  of  the  land  during  a 
limited  time,  and  for  given  purposes,  is  a  contract  or  sale  of 
an  interest  in,  or  at  least  an  interest  concerning,  lands." 

Afterwards,  in  Teal  v.  Auty,  2  Brod.  &  B.  99,  the  court  of 
common  pleas  held  a  contract  for  the  sale  of  growing  poles 
was  a  sale  of  an  interest  in  or  concerning  lands.  Many 
decisions  have  been  announced  by  the  English  courts  since 
the  cases  above  noted  were  decided,  the  tendency  of  which 
has  been  to  greatly  narrow  the  application  of  the  fourth  sec- 
tion of  the  statute  of  frauds  to  crops  or  timber  growing  ** 
upon  land.  Crops  planted  and  raised  annually  by  the  hand 
of  man  are  practically  withdrawn  from  its  operation,  while 
the  sale  of  other  crops,  and,  in  some  instances,  growing  tim- 
ber, also,  are  withdrawn  from  the  statute,  where,  in  the  con- 
templation  of  the  contracting  parties,  the  subject  of  the 
contract  is  to  be  treated  as  a  chattel.  The  latest  declaration 
of  the  English  courts  upon  this  question  is  that  of  the  com- 
mon  pleas  division  of  the  high  court  of  justice,  in  Marshall  v. 
Green^  1  C.  P.  Div.  85,  decided  in  f875.  The  syllabus  reads: 
"A  sale  of  growing  timber,  to  be  taken  away  as  soon  as  pos- 
sible by  the  purchaser,  is  not  a  contract  or  sale  of  land,  or 
any  interest  therein,  within  the  fourth  section  of  the  statute 
of  frauds."  This  decision  was  rendered  by  the  three  justices 
who  constituted  the  common  pleas  division  of  the  high  court 
of  justice,  Coleridge,  C.  J.,  Brett  and  Grove,  JJ.,  whose  char- 
acters and  attainments  entitle  it  to  great  weight;  yet,  in  view 
of  the  prior  long  period  of  unsettled  professional  and  judicial 
opinion  in  England  upon  the  question,  that  the  court  was  not 
one  of  final  resort,  and  that  the  decision  has  encountered 
adverse  criticism  from  high  authority  (Benjamin  on  Sales, 
sec.  126,  ed.  of  1892),  it  cannot  be  considered  as  finally  set- 
tling the  law  of  England  on  this  subject. 

The  conflict  among  the  American  cases  on  the  subject  can- 
not be  wholly  reconciled.  In  Massachusetts,  Maine,  Mary- 
land, Kentucky,  and  Connecticut,  sales  of  growing  trees  to  be 
presently  cut  and  removed  by  the  vendee  are  held  not  to 
be  within  the  operation  of  the  fourth  section  of  the  statute 
of  frauds:  Chtj^ln  v.  Cari.cnter,  4  Met.  580;  38  Am.  Dec.  381; 
NtuUion  V.  Sikes^  8  Met.  31;  Lostwick  v.  Leach,  8  Day,  476; 


646  HiBTH  V.  Orahaic  [Ohio^ 

ErsluM  T.  Flummevj  7  Me.  447;  22  Am.  Dee.  216;  CuOer  t. 
Pope,  18  Me.  877;  Cain  ▼.  McOuire,  18  B.  Mon.  840;  ByoMtm 
▼.  Reete,  4  Met  (Ky.)  872;  88  Am.  Dec.  481;  Smith  ▼.  Bryan^ 
6  Md.  141;  69  Am.  Dec.  104.  In  none  of  these  cases  except 
Bya$iee  ▼.  Ree$e,  4  Met  (Ky.)  878,  88  Am.  Dec.  481»  and  in 
Cain  ▼.  MeOuire^  18  B.  Mon.  840,  had  the  vendor  attempted 
to  repudiate  the  contract  before  the  vendee  had  entered  upon 
its  execution,  and  the  statement  of  facts  in  those  two  cases 
do  not  speak  clearly  upon  this  point  In  the  leading  English 
case  before  cited,  Mar$haU  y.  Qreen^  1  C.  P.  Diy.  *^  35,  the 
vendee  had  also  entered  upon  the  work  of  felling  the  trees, 
and  had  sold  some  of  their  tops  before  the  vendor  counter- 
manded the  sale.  These  cases,  therefore,  cannot  be  regarded 
as  directly  holding  that  a  vendee,  by  parol,  of  growing  timber 
to  be  presently  felled  and  removed,  may  not  repudiate  the 
contract  before  any  thing  is  done  under  it;  and  this  was  the 
situation  in  which  the  parties  to  the  case  now  under  con- 
sideration stood  when  the  contract  was  repudiated.  Indeed, 
a  late  case  in  Massachusetts,  GHes  v.  Simonds,  16  Gray,  441, 

77  Am.  Dec.  873,  holds  that  "  the  owner  of  land,  who  has 
made  a  verbal  contract  for  the  sale  of  standing  wood  to  be 
cut  and  severed  from  the  freehold  by  the  purchaser,  may  at 
any  time  revoke  the  license  which  he  thereby  gives  to  the 
purchaser  to  enter  on  his  land  to  cut  and  carry  away  the 
wood,  so  far  as  it  relates  to  any  wood  not  cut  at  the  time  of 
the  revocation." 

The  courts  of  most  of  the  American  states,  however,  that 
have  considered  the  question,  hold  expressly  that  a  sale  of 
growing  or  standing  timber  is  a  contract  concerning  an  inter- 
est in  lands,  and  within  the  fourth  section  of  the  statute  of 
frauds':  Oreen  v.  Armatrongj  1  Denio,  660;  Bishop  v.  Bishop, 
11  N.  Y.  123;  62  Am.  Dec.  68;  Westbrooh  v.  Eager,  16  N.  J.  L. 
81;  Buck  V.  Piekwell,  27  Vt  157;  Cool  v.  Petere  Box  A  Lumber 
Co.y  87  Ind.  531;  Terrell  v.  Frazier,  79  Ind.  478;  Owen9  v. 
Levne,  46  Ind.  488;  15  Am.  Rep.  295;  Armstrong  v.  Lawson, 

78  Ind.  498;  Jackson  v.  Evans,  44  Mich.  610;  Lyle  v.  Shinne- 
larger^  17  Mo.  A  pp.  66;  Howe  v.  Batchelder,  49  N.  H.  204; 
Putney  v.  Day,  6  N.  H.  430;  25  Am.  Dec.  470;  Bovpere  v. 
Bowers,  95  Pa.  St.  477;  Daniels  v.  Bailey,  43  Wis.  666;  LUlie 
V.  Dunbar,  62  Wis.  198;  Knox  v.  Haralson,  2  Tenn.  Ch.  232. 

The  question  is  now,  for  the  first  time,  before  this  court  for 
determination;  and  we  are  at  liberty  to  adopt  that  rule  on 
the  subject  most  conformable  to  sound  reason.    In  all  its 
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Mher  relations  to  the  affairs  *of  men,  growing  timber  is 
regarded  as  an  integral  part  of  the  land  upon  which  it 
stands;  it  is  not  subject  to  levy  and  sale  upon  execution  as 
chattel  property;  it  descends  with  the  land  to  the  heir,  and 
passes  to  the  yendor  with  the  soil:  Jones  t.  Timmans^  21 
Ohio  St.  696.  Coal,  petroleum,  building-stone,  and  many 
^*  other  substances  constituting  integral  parts  of  the  land, 
faave  become  articles  of  commerce,  and  easily  detached  and 
removed,  and,  when  detached  and  removed,  become  personal 
property,  as  well  as  fallen  timber;  but  no  case  is  found  in 
which  it  is  suggested  that  sales  of  such  substances,  with  a 
view  to  their  immediate  removal,  would  not  be  within  the 
statute.  Sales  of  growing  tiniber  are  as  likely  to  become  the 
subjects  of  fraud  and  perjury  as  are  the  other  integral  parts 
of  the  land,  and  the  question  whether  puch  sale  is  a  sale  of 
an  interest  in  or  concerning  lands  should  depend,  not  upon 
the  intention  of  the  parties,  but  upon  the  legal  character  of 
the  subject  of  the  contract,  which,  in  the  case  of  growing: 
timber,  is  that  of  realty. 

This  rule  has  the  additional  merit  of  being  clear,  simple, 
and  easy  of  application,  qualities  entitled  to  substantial 
weight  in  choosing  between  conflicting  principles* 

Whether  circumstances  of  part  performance  might  require 
a  modification  of  this  rule  is  not  before  the  court,  and  has 
not  been  considered. 

Statutb  of  Frauds — Sals  of  Standino  Tdibbb. — Oon tracts  for  the 
sale  of  standing  timber  are  contracts  for  the  sale  of  an  interest  in  land,  and 
tnnst  be  in  writing  nnder  the  statute  of  frauds:  Owau  ▼.  LewU,  46  Ind. 
4S8;  15  Am.  Rep.  205;  Shewn  ▼.  Seymour,  86  N.  J.  L.  138;  13  Am.  Bep. 
432.  Trees  growing  on  land  so  far  partake  of  realty  that  any  contract  for 
their  sale  is  within  the  statute  of  frauds;  yet  if  the  contract  is  in  contem* 
plation  of  their  seyerance,  whereby  they  become  personalty,  the  same  rule 
in  respect  to  the  identification  of  personal  property  is  applicable:  CarpetiUir 
T.  Medfwd,  90  N.  C.  405;  6  Am.  St  Rep.  535.  This  question  is  fnlly  dls- 
«nssed  in  the  extended  note  to  Kk^g^  t.  HoBtrook^  36  Am.  Deo.  18S;  aad 
Fwrmt  ▼•  Pktcg^  17  Am.  Kep^  506. 
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(W  OHO  arAsa.  tf.) 

MvnaaAL  CompomATioii^—CHAiiaB  ow  Qradb  ow  Stkbrs.— Under  a. 
■feikliito  dMUring  that  the  oonneil  of  %  eity  shall  have  the  eare,  napervi- 
noBy  and  oontrol  of  all  paUio  streatit  and  ahall  eaato  them  to  be  kept 
opoo  and  in  repair,  aooh  oonnoU  may  change  the  grade  of  a  street 
already  improred  without  creating  any  liability  against  the  municipality 
in  faror  of  a  oorporation  haring  gaa-pipos  in  the  street  under  an  ease- 
ment granted  to  it  by  the  city,  and  which  pipes  must  necessarily  bo 
taken  up  and  reUid  as  a  oonseqnenoe  of  the  change  in  the  grade. 

A  MoKioipai.  CoaroRATioji  oak  hot  Abrooati  Its  own  Pownu^There- 
fore  any  grant  of  an  easement  to  lay  pipes  in  a  street  is  subject  to  th» 
legislatire  power  of  the  municipality  over  such  street. 

MonioirAL  CoRro&ATioiis— DAMAon  vob  Cbamob  ov  Oradb  ov.—A  gaa 
company  which  has  been  granted  the  right  to  lay  and  maintain  its  pipes 
in  a  publie  street  does  not  thereby  acquire  an  easement  to  maintsiB. 
them  in  the  place  where  they  are  so  laid,  and  therefore  eannot  reeorer 
damages  resulting  from  a  subsequent  change  in  the  grade  of  the  street^ 
the  consequence  of  which  will  bo  the  taking  up  and  relaying  of  sucb 
pipes. 

If UKidPAL  OoRPOBATioirs— EA8IMBRTB  XH  FoBLio  8TBBBn.~The  grant- 
ing of  a  right  to  lay  and  maintain  pipee  in  a  puUio  street  must  bo 
interpreted  in  the  light  and  duty  of  the  city  to  regrade  wheneyer,  in  ita 
judgment,  the  public  interests  demand,  and  the  easement  must  be 
accepted  and  received  in  common  with  equivalent  rights  which  hava 
been  acquired  by  other  public  agencies,  rights  of  a  secondary  chafaeter, 
and  all  must  give  way  to  the  paramount  duty  of  the  city  to  care  for  the 
streets  and  keep  them  open,  in  repair,  and  convenient  for  the  general 
publio. 

Action  bv  the  plaintiff  in  error  to  reeoyer  damages  bus- 
tained  from  a  change  in  the  grade  of  a  street.  The  defencU 
ant  interposed  a  demurrer  to  the  complaint,  and  the  onlj^ 
question  was  whether  such  complaint  stated  a  cause  of  action. 
It  was  in  the  words  and  figures  following: 

**The  plaintiff,  the  Columbus  Gas  Light  and  Coke  Com* 
pany,  is  a  corporation  duly  organized  under  the  laws  of  thi» 
state,  for  the  purpose  of  supplying  gas  for  lighting  the  streets- 
and  public  and  private  buildings  of  the  city  of  Columbus.. 
The  defendant,  the  said  city  of  Columbus,  is  a  municipal 
corporation  of  this  state,  located  in  Franklin  county,  and 
organized  as  a  city  of  the  first  grade  of  the  second  class. 

*'The  plaintiff  is,  and,  for  more  than  thirty  years  last  past 
has  been,  the  owner  of  a  certain  easement  or  right  in  th» 
public  streets  and  alleys  of  the  defendant,  duly  and  for  sundry 
valuable  considerations  granted  by  the  defendant  to  the- 
plaintiff,  to  wit:   The  right  to  lay  and  maintain  its  pipes  ivk 
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the  said  public  streets  and  alleys  for  the  purpose  of  convey* 
ing  gas  to  the  said  city  and  the  citizens  thereof. 

^  In  the  exercise  and  enjoyment  of  said  right,  and,  in 
accordance  with  the  terms  and  conditions  of  the  same,  the 
plaintiff,  several  years  prior  to  the  year  a.  d.  1887,  for  the 
purpose  of  conveying  gas  to  the  said  city  and  the  citizens 
thereof,  laid  in  that  part  of  Broad  street  (one  of  the  public 
tlreelB  of  said  city),  between  Winner  avenue  and  Reed  ave* 
nue,  and  in  conformity  with  the  grade  of  said  part  of  said 
street,  which  was  then  already  established,  a  main  pipe  and 
a  service  pipe,  and  continued  to  maintain  and  use  said  pipes 
foi;  the  purposes  aforesaid,  until,  in  the  summer  of  1887,  the 
defendant  changed  the  grade  of  said  part  of  said  street, 
excavated  the  ground  and  lowered  the  level  thereof,  and 
thereby  interfered  with  plaintiff's  said  pipes,  necessitating 
the  removal  or  abandonment  of  the  same,  and  the  relaying  by 
plaintiff  of  pipes  to  conform  to  the  new  grade,  to  plaintiff's 
damages  in  the  sum  of  four  hundred  and  six  dollars  and 
sixty  cents,  with  accruing  interest 

*'  Plaintiff  filed  its  said  claim  for  damages  with  the  clerk 
of  said  city  of  Columbus  on  the  twenty-fourth  day  of  January, 
A.  D.  1888,  but  the  same  is  still  wholly  unpaid. 

^  Wherefore  plaintiff  asks  judgment  against  the  defendant 
for  the  said  sum  of  four  hundred  and  six  dollars  and  sixty 
cents  with  accruing  interest'' 

R.  H,  Plattj  for  the  plaintiff  in  error. 

Paul  Jones  and  Florizel  Smithy  for  the  defendant  in  error. 

*'  Spear,  C.  J.  The  single  question  is  as  to  the  sufiiciency 
of  the  petition.  If  that  states  a  cause  of  action,  the  judgment 
of  the  circuit  court  should  be  reversed;  if  not,  the  opposite 
result  follows. 

It  will  be  noted  that  there  is  no  direct  allegation  that  the 
grant  from  the  city  gave  the  company  the  right  to  maintain 
its  pipes  at  any  particular  place  in  the  street,  nor  at  any  pre- 
scribed depth  beneath  the  surface.  Nor  is  it  averred  that 
the  action  of  the  city  was,  in  any  way,  wanton,  nor  that  the 
change  of  the  grade  of  the  street  was  unnecessary;  and  the 
presumption  is  that  the  city  acted,  in  that  behalf,  lawfully 
and  without  negligence.  Nor  is  it  pretended  that  the  city 
has  denied  the  company's  right  to  maintain  its  pipes  in  Broad 
street.  The  dispute  involves  only  the  right  to  maintain  them 
where  first  laid. 
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The  company's  claim  is  that,  while  the  consent  of  tl^  citj 
must  first  be  obtained,  the  city  having  the  right  to  make 
reasonable  regulations  as  to  the  terms  and  conditions,  cm 
which  the  company  may  occupy,  yet,  when  the  city  has  ** 
given  its  consent,  has  made  the  grant,  the  right  in  the  atreets 
is  in  the  nature  of  an  easement  which  then  belongs  to  the 
company  by  force  of  the  statute,  and  the  city  cannot  interfere 
with  that  right,  save  upon  condition  of  awarding  compensa- 
tion for  resulting  damage. 

It  is  freely  conceded  that  the  company  is  a  public  agency* 
It  is  further  conceded  that  the  use  of  streets  and  alleys  for 
gas-pipes,  through  which  gas  is  to  be  conducted  for  the  use^of 
the  city  and  its  people,  is  a  recognized  public  use  and  purpose, 
and  that  the  general  right  to  so  lay  and  maintain  such  con- 
ductors is  created  by  statute.  Tiiis  is,  however,  upon  condi- 
tion of  consent  by  the  municipal  authorities,  and  under  such 
reasonable  regulations  as  they  may  prescribe.  And  cities  are 
specially  authorized  to  provide  for  the  laying  down  of  gas- 
pipes. 

But,  while  all  this  is  conceded,  it  must  always  be  kept  in 
mind  that  the  primary  use  of  the  streets  is  not  for  the  laying 
of  gas-pipes.  That  is  but  an  incidental,  a  secondary,  use. 
Above  all  other  uses  is  the  accommodation  of  the  public 
travel.  Our  statute,  section  2640,  prescribes  the  city's  du^ 
thus:  "The  council  shall  have  the  care, supervision, and  con- 
trol of  all  public  highways,  streets,  avenues,  .  •  •  •  witbia 
the  corporation,  and  shall  cause  the  same  to  be  kept  open  and 
in  repair,  and  free  from  nuisance." 

This  necessarily  implies  the  duty,  as  well  as  the  right,  to 
grade,  in  order  that  the  streets  may  be  accessible,  convenienti 
and  in  good  repair.  It  also  implies  that  the  duty  as  well  as 
the  right  is  a  continuing  one.  The  duty  is  not  to  open  the 
streets  and  put  them  in  repair,  but  to  keep  them  open  and  in 
repair.  This  matter  of  grading  is  not,  necessarily,  a  single 
operation.  The  duty  of  exercising  the  power  anew,  therefore, 
follows  the  changing  conditions  and  needs  of  the  public. 
The  power  is  a  legislative  one.  It  is  to  be  enforced  by  ordi- 
nance. The  council  is  to  perform  the  duty,  and  it  is  element- 
ary, we  suppose,  that  the  council  cannot,  in  the  exercise  of 
legislative  powers,  bind  its  successors,  unless  authority  from 
the  state  to  do  so  is  clearly  indicated.  The  corporation  can- 
not abridge  its  own  legislative  power. 

**  It  would  follow  from  this  that  in  prescribing  regular 
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tionSy  or  annexing  conditions,  by  the  city,  to  the  exercise  by 
a  gas  company,  of  a  right  in  a  street  to  enjoy  the  same  for 
this  secondary  use,  the  council  has  not  the  authority  to  cede 
away,  nor  bargain  away,  the  right  of  the  city  to  perform  its 
public  duties,  especially  as  to  a  primary  use  of  its  streets, 
nor  to  abridge  the  capacity  of  its  successors  to  discharge 
those  duties,  unless  some  express  provision  of  statute  is  found 
to  that  effect,  and  that  is  not  claimed. 

The  power  toregrade,  and  the  duty  of  exercising  the  power 
under  proper  conditions,  being  established,  does  liability  for 
damage  follow  its  exercise  in  such  a  case  as  the  one  at  bar? 

If  it  can  be  maintained  that  the  company  has  acquired  an 
easement  giving  it  the  right  to  continue  its  pipes  at  the  par- 
ticular place  in  the  street  where  they  were  placed,  there 
would  be  strong  reason  for  concluding  that  liability  for  dam- 
age would  follow  their  disturbance  by  the  process  of  grading;  . 
otherwise,  not. 

It  is  insisted  that  the  easement  of  the  company,  acquired 
by  the  grant  from  the  city,  is  a  right  as  substantiaj  as  that 
of  an  abutting  owner,  and  that  its  right  to  compensation  for 
interference  with  pipes  laid  in  conformity  with  an  established 
grade  is  as  well  founded  as  that  of  an  owner  of  abutting 
property  to  compensation  for  an  interference  arising  in  the 
same  way.  There  are  some  points  of  similarity  between  the 
two  situations,  but  we  think  there  are  more  differences.  The 
street  is  often  dedicated  by  the  owner,  or  his  predecessor  in 
title  to  public  use,  and,  if  required  by  appropriation,  he  is 
liable  to  compulsory  contribution  for  payment  of  land  taken. 
By  reason  of  owning  the  abutting  land  he  has  a  property 
right  in  the  street  itself,  as  much  property  as  his  lot.  Under 
some  circumstances  trees  growing  in  the  street  in  front  of 
his  lot  are  his  property,  and  he  may  maintain  them  there,  sub- 
ject only  to  the  free  use  of  the  street  by  the  public.  In  case 
of  abandonment  the  title  to  the  middle  of  the  highway  itself, 
ordinarily,  reverts  to  him.  Among  other  rights  is  that  of 
access  to  and  from  his  premises,  and  where  he  has  '^  im- 
proved  in  conformity  with  an  established  grade,  the  damage 
occasioned  by  a  material  change  of  grade  is  immediate  and 
often  serious.  A  marked  difference  between  the  two  rights  is 
found  in  their  origin.  In  no  single  particular  does  the  land- 
owner get  any  property  right  in  the  street  from  the  city.  No 
consideration  of  the  city's  power  is  brought  in  question  in 
estimating  the  character  of  the  lotowner's  right  in  the  street. 
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It  inheres  ia  the  very  ownership  of  the  lot,  as  an  incident  to  i^ 
None  of  these  characteristics  attach  to  the  companj^'s 
ment.    In  no  sense  is  it  the  owner  of  land  adjoining  the 
way.    A  fair  construction  of  the  petition  makes  of  it  no  more 
than  a  naked  right  to  place  and  keep  its  pipes  someirhere  in 
the  street     And  this*  we  think,  is  the  extent  of  the  coancil's 
power.     An  ordinance  to  grant  an  exclusive  right,  or  a  per^ 
petual  right  to  occupy  a  particular  part  of  the  street,  would 
be  an  attempt  to  bind  succeeding  councils  as  to  their  exercise 
of  legislative  power,  and  would,  for  reasons  stated,  be  ineffec- 
tual.    The  grant  by  the  city  must  be  interpreted  in  the  light 
of  the  right  and  duty  of  the  city  to  regrade  whenever,  in  its 
judgment,  the  public  interest  demands,  and  whatever  ease- 
ment the  gas  company  can  receive,  it  must  accept  and  enjoy 
in  common  with  equivalent  rights,  which  haye  been  or  may 
be  acquired  by  other  public  agencies,  rights  of  a  like  second- 
ary character,  and  all  must  give  way  to  the  paramount  duty 
of  the  city  to  care  for  the  streets  and  keep  them  open,  in 
repair,  and  convenient  for  the  general   public.     This  duty 
would  be  seriously  interfered  with  if  the  city  could  not  change 
the  grade  of  its  streets,  save  upon  the  condition  that  it  should 
make  compensation  to  every  gas  company,  and  water  com- 
pany, and  telephone  company,  and  electric  light  company, 
and  street  railway  company,  for  inconvenience  and  expense 
thereby  occasioned.     All  such  agencies  must  be  held  to  take 
their  grants  from  the  city  upon  the  condition,  implied  where 
not  expressed,  that  the  city  reserves  the  full  and  uncondi- 
tional power  to  make  any  reasonable  change  of  grade,  or 
other  improvement,  in  its  streets. 

'^  Attention  has  been  called  to  some  authorities  which 
seem  to  give  sanction  to  the  company's  claim  in  tiiis  case. 
But  we  are  impressed  that  they  do  not  in  this  respect  exprees 
the  spirit  of  our  statutes  and  decisions. 

On  the  other  hand,  counsel  for  the  city  have  cited  authori- 
ties which  support  the  conclusions  here  reached:  See  Dillon 
on  Municipal  Corporations,  hie  et  ibi;  Lewis  on  Eminent 
Domain,  sees.  107,  109;  Goazler  v.  Oeorgetown^  6  Wheat  693; 
Brenham  v.  Brenham  Water  Co,,  67  Tex.  642;  Pond  Aquedwi 
Corp.  V.  Brookline^  121  Mass.  5;  Matter  of  Deering^  93  N.  Y. 
861;  National  WaUr  Works  Co.  v.  Kansae  City,  28  Fed.  R^ 
921;  Rockland  WaUr  Co.  v.  Rockland,  83  Me.  267. 

We  think  the  petition  does  not  state  a  cause  of  action. 

Judgment  affirmed. 
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MUKICIFAL  COBPOBATIOKt—LlABILITT  FOB  AX.TBBnr«  ObADB  OV  StBBBT. 

For  » thorouffh  ditcmsion  of  thia  rabjeot,  mo  0*£rkn  w.  PkOadelpkia,  100 
Pa.  8fe.  589;  30  Am.  St  Rep.  832,  and  the  monographio  note  thereta  A 
city  it  liable  to  a  lotowner  for  enoh  damages  ai  be  may  ■attain  by  a  change 
in  the  grade  of  the  street  in  front  of  his  lo^  when  the  buildings  were  erected 
before  any  grade  was  established:  Hammond  ▼.  City  of  Harvard,  SI  Neb.  030. 
An  abutting  lotowner  is  entitled  to  damages  sustained  by  the  grading  of  a 
etreet  in  front  of  his  lot  where  there  was  a  prior  established  grade:  Ct(|f  qf 
Andermm  r.  Bain,  120  Ind.  254.  But  he  is  restricted  in  his  right  to  recover 
for  the  injury  to  hie  laud  alone,  and  not  for  injury  to  his  house:  Or<^  t. 
Philadeljiua,  150  Pa.  St.  594.  See,  also^  the  note  to  Ocddard  r.  InhahUanU, 
aa  Am.  St.  Rep.  889. 

Municipal  CoRroBATio!r8.^DBLVOATiO]i  ot  Powbbs:  See  the  eztonded 
note  to  BirdtaU  t.  Clark  29  Am.  Rep.  108-110,  and  Um  note  to  TkM^tam  T. 
Sclkrmerkon^  65  Am.  Dec  888. 


Commissioners  u  Rosohb. 

[00  Ohio  Statb,  108.] 

OowriTUTioiiAL  Law— RBTROSPBonvB  SrATurn.— A  Statutb  Gbbatiii« 
A  Caobb  ov  AcnoN  in  favor  of  persons  who  have  roluntarily  paid  taxes 
on  property  not  subject  to  taxation,  and  requiring  the  county  commis* 
•loners  to  repay  the  amount  of  such  taxes  out  of  any  unexpended  funds 
belonging  to  the  county  or  in  the  treasury  thereof  is  retroepective  and 
iuTalid. 

A  Statotb  n  RBTBOAcnTB  if  it  creates  a  new  right*  rather  than  affordi  a 
new  remedy  to  enforce  an  existing  right. 

A  Rbtrospbotivb  or  Rxtboaotivb  Law  ib  one  which  takee  away  or  in* 
pairs  vested  rights  acquired  under  existing  laws,  or  createe  a  new 
obligation,  imposes  a  new  remedy,  or  attaches  a  De|r  disability  in 
respect  to  transaetions  or  considerations  already  passed. 

CoxsTiTunoirAL  Law— Sfbcial  LioiSLATioir.^A  statute  authorising  per- 
sons in  any  county  containing  a  city  of  the  first  grade  of  the  first 
dasa  to  maintain  actions  against  such  county  to  recover  moneys  tolnn- 
tarily,  but  erroneously,  paid  on  property  not  tnbject  to  taxation,  for 
the  recoTcry  thereof,  is  special  legislation  upon  a  subject  which  ought 
to  be  uniform  throughout  the  state,  and  contravenes  section  26  of 
article  2  of  the  constitution  of  Ohio  requiring  general  lawB  to  have  a 
uniform  operation. 

AcnoN  to  recover  taxes  illegally  assessed  against  and  paid 
hj  plaintiff  in  Hamilton  county.  Judgment  for  the  plaintiff^ 
and  defendant  appealed. 

Spiegel  and  Bromwell^  for  the  plaintiffs  in  error. 

Smith  and  Martin^  and  Reemelin  and  Beemdinf  for  the 
defendants  in  error. 

*^  Bradbubt,  J.  The  defendants  in  error  were  tanners, 
engaged  in  the  city  of  Cincinnati,  in  mannCactaring  leather 
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from  the  skins  of  aolmals.    lo  the  years  1876,  1876,  1877, 
and  1878  the  auditor  of  state  provided  blank  forms  to  be 
used  bj  the  assessors  in  the  several  townships  and  wards  of 
the  municipalities  of  the^state,  to  secure  a  uniform  listing 
for  those  years,  of  the  personal  property  within   the  state 
subject  to  taxation,  and  upon  this  form  promulgated  certain 
^^*  instructions  to  aid  the  assessing  officers  and  property- 
owners  to  determine  what  property  should  be  listed  and  the 
proper  method  of  listing  it. 

This  form,  with  the  instructions  printed  upon  it,  waspro> 
vided  and  furnished  to  the  county  auditors  of  the  several 
counties  throughout  state.     Among   the  instructions    thus 
given    by   the  auditor  of  state   was  the  following:  ^  Man- 
ufacturers must  include  the  average  value  of  raw  material 
used  and  on  hand  in  the  manufactured  and  unmanufactured 
articles."    Pursuant  to  these  instructions  the  drfendants,  in 
the    years    above   named,  listed    not  merely  the    average 
montlily  value  of  the  raw  material  **  purchased,  received,  or 
otherwise  held,"  to  be  used  in  manufacturing,  but  included 
also  the  average  value  of  the  raw  material  in  manufactured 
articles  on  hand  or  in  process  of  being  manufactured.    The 
defendants  in  error  in  the  original  action  sought  to  recover 
the  taxes  that  they  had  paid  upon  the  raw  material  that  was 
in  the  manufactured  and   partly  manufactured  articles  on 
hand.    These  taxes  were  all  paid,  and  all  the  assessments, 
except  that  of  1875,  were  made  after  it  had  been  held  by  the 
supreme  court  commission,  that   raw  material  in  manufac- 
tured and  partly  manufactured  articles   was   not  taxable: 
Sabaatian  v.  Ohio  Candle  Co.,  27  Ohio  St  459. 

In  1881  the  defendants  in  error  and  a  number  of  others 
in  like  situation,  including  Eckstein,  Hill  A  Co.,  manufac- 
turers of  white  lead,  etc.,  filed  claims  with  the  county  auditor 
of  Hamilton  county,  for  the  refunder  of  the  taxes  thus  paid 
by  them  respectively.  Payment  being  refused,  Eckstein, 
Hill  A  Go.  brought  an  action  in  the  court  of  common  pleas 
of  Hamilton  county  against  the  county  commissioners  of  that 
county  to  enforce  their  claim;  they  prevailed  in  that  court; 
whereupon  the  county  commissioners  instituted  proceedings 
in  the  district  court  of  Hamilton  county  to  reverse  the 
judgment  of  the  court  of  common  pleas.  The  district  court 
reversed  the  judgment  of  the  court  of  common  pleas  upon 
the  ground  that  in  law  there  was  no  right  of  recovery:  Com^ 
mi89ioner$  v.  Eckstein^  4  Gin.  Law  Bull.  989.     Which  judg- 
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ment  of  the  district  conrt  was  afterwards  '^^  aflirmed  by 
this  court.  In  the  year  1890,  after  these  adverse  decisions 
had  been  made,  and  relief  denied  to  parties  situated  like  the 
defendants  in  error,  the  general  assembly  passed  the  follow- 
ing  act:  87  Ohio  Laws,  212. 

"That  if  any  county  containing  a  city  of  the  first  grade 
of  the  first  class,  the  county  or  state  auditor  has  sent  by  any 
assessor  to  any  person,  firm,  or  corporation  a  blank  upon 
which  to  return  property  for  taxation,  under  section  3742  of 
the  Revised  Statutes  of  Ohio,  with  instructions  in  said  blank 
showing  and  directing  such  person,  firm,  or  corporation  how 
the  said  return  should  be  made  of  such  property  for  taxa- 
tion, which  instructions  have  been  erroneous  and  contrary 
to  the  said  section  2742,  and  such  person,  firm,  or  corpora- 
tion has  made  return  in  accordance  with  such  erroneous 
instructions,  and  by  reason  of  following  said  erroneous  in- 
structions said  person,  firm,  or  corporation  has  returned  for 
taxation,  and  paid  taxes  upon  property  which,  under  the 
said  section  2742,  should  not  have  been  listed,  such  listing 
and  payment  shall  be  held  to  be  involuntary,  and  the  court 
of  common  pleas  of  said  county,  in  an  action  brought  by  any 
such  person,  firm,  or  corporation  against  the  county  commis- 
sioners of  said  county,  and  upon  lawful  proof  of  any  such 
involuntary  payment,  shall  render  judgment  for  the  recovery 
of  the  amount  of  said  payment,  but  without  interest  or  costs; 
and  thereupon  such  county  commissioners  shall  cause  the 
same  to  be  paid  out  of  any  unexpended  funds  belonging  to 
said  county  in  the  county  treasury.  Provided^  however,  that 
no  tsixes  so  erroneously  paid  shall  be  so  sued  for  and  re- 
funded by  said  county  commissioners  unless  a  claim  in  writ- 
ing, duly  verified  by  such  person,  firm,  or  corporation,  hns 
been  filed  and  presented  therefor  with  the  county  auditor  of 
such  county  within  six  years  from  the  time  of  paymenl  of 
such  erroneous  taxes." 

Upon  this  statute  the  defendants  in  error  predicate  their 
right  to  recover.  The  plaintifis  in  error  assail  its  constitu- 
tionality upon  three  distinct  grounds,  only  two  of  which  we 
think  it  necessary  to  consider:  1.  Its  retroactive  character 
and  effect;  and  2.  That  it  is  special  legislation  on  a  subject 
of  a  general  nature. 

^^^  However  steadily  we  may  keep  in  mind  the  general 
rule,  that  statutes  should  be  construed  to  operate  prospect- 
ively only,  when  susceptible  of  that  construction,  there  still 
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remains  little,  if  any,  doubt  that  the  legislature  int^ided  tba 
above<<iuoted  statute  to  operate  retrospectively;  and  it  isonlj 
little  less  certain  that  the  object  was  to  vitalize  the  claims  of 
the  defendants  in  error,  and  of  others  in  Hamilton  county  in 
like  situation.     At  least,  the  language  of  the  statute  is  expli- 
cable upon  no-other  hypothesis  than  that  it  was  intended  to 
operate  upon  past  transactions;  the  only  doubt  in  this  respec; 
is  whetlier  its  operation  should  not  be  limited  to  past  events 
and  its  prospective  operation  denied  altogether.     The  words 
of  the  statute  uniformly  refer  to  the  past,  in  prescribing  thf 
circumstances  that  are  to  set  it  in  operation.    The  language 
is,  *'If  any  •  •  .  •  auditor  *has  sent'  a  blank  with  instroe- 
tions,  which  instructions  '  have  been '  erroneous,  and  a  return 
*has  been  made'  accordingly,"  etc.,  then  a  recovery  maybe 
had.     The  statute,  therefore,  should  be  held  to  ^  retroactiTe, 
and  apply  to  the  state  of  facts  that  constitutes  the  cause  of 
action  of  the  defendant  in  error. 

However,  every  statute  that  is  designed  to  act  retroepeei- 
ively  is  not  retroactive  within  the  terms  of  section  28  of  arti- 
cle 2  of  the  constitution  of  1851,  which  forbids  the  general 
assembly  of  this  state  to  pass  *' retroactive''  laws.  Whether 
a  statute  falls  within  the  prohibition  of  this  provision  of  the 
constitution  depends  upon  the  character  of  the  relief  that  it 
provides.  If  it  creates  a  new  right,  rather  than  affords  a  nev 
remedy  to  enforce  an  existing  right,  it  is  prohibited  by  this 
clause  of  the  constitution  of  this  state. 

Judge  Story  defines  a  retrospective,  or  retroactive,  law  at 
follows:  *'Upon  principle,  every  statute,  which  takes  away  or 
impairs  vested  rights  acquired  under  existing  laws,  or  creates 
a  new  obligation,  imposes  a  new  duty,  or  attaches  a  new  disa- 
bility in  respect  to  transactions  or  considerations  already  past, 
must  be  deemed  retrospective":  Society  etc.  v.  Wheeler^  2  QalL 
104-139.  This  definition  was  approved  by  this  court  in  Raii^ 
den  V.  Holden,  16  Ohio  St  207,  It  was  also  ^^*  adopted  by 
the  supreme  court  of  the  United  States  in  Sturgee  v.  Carter^ 
114  U.  S.  611. 

The  statute  under  consideration,  when  tested  by  these 
principles,  operates  retroactively  in  its  application  to  the 
claim  of  defendants  in  error.  The  last  payment  of  the  taxes 
that  they  sought  to  recover  was  made  more  than  nine  years 
before  the  law  was  passed.  The  property  had  been  listed 
and  the  taxes  thereon  paid  voluntarily.  They  interposed  no 
objection  or  protest  to  the  payment,  nor  was  any  threat  or 
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offer  made  by  the  county  treaBuirer  to  compel  payment  by 
summary  or  other  proceaa  provided  by  atatute  for  that  pur^ 
pose.  For  money  paid  undef  these  circumBtancea  the  well* 
settled  law  of  this  state,  as  it  then  stood,  and  remained  up  to 
the  time  of  the  passing  of  this  statute,  forbade  a  recovery: 
Maya  v.  Cincinnati^  1  Ohio  St  268;  Marietta  v.  Slocomb^  6 
Ohio  St.  471;  WiUm  v.  Pelton,  40  Ohio  St.  306;  WhiibeckY. 
Minch,  48  Ohio  St.  210.  Nor  did  the  circumatances  under 
which  it  was  listed  constitute  such  an  error  as  might  be  oor- 
rected,  and  a  refunding  order  drawn  by  the  county  auditor  by 
virtue  of  section  1038  of  the  Revised  Statutes,  for  the  exceas 
that  was  thus  paid:  Stats  v.  CommisiianerSf  81  Ohio  St.  271; 
iSlate  V.  Cappellar^  5  Cin.  Law  Bull.  883.  Therefore,  when 
the  defendants  in  error  voluntarily,  though  erroneously,  listed 
their  property,  and  voluntarily  paid  the  taxes  assessed  upon  it. 
n^^ther  by  statute  nor  by  any  principle  of  the  common  law  as 
administered  in  Ohio,  was  an  obligation  imposed  upon  the 
county  of  Hamilton  to  refund  the  money  received.  If  Buch 
an  obligation  had  existed,  the  forms  of  procedure  then  pro- 
vided by  our  system  of  practice  were  ample  to  afford  com* 
plete  relief.  The  obstacle  in  the  way  of  the  defendants  in 
error  was  not  inadequate  methods  of  procedure,  but  the 
absence  of  a  law  vesting  in  them  a  right  of  recovery.  This 
want  the  statute  under  consideration  attempted  to  supply. 

This  statute,  it  is  contended,  is  remedial,  and  remedial  stat- 
utes may  be  retroactive.  It  is  remedial,  no  doubt,  in  that 
enlarged  sense  of  that  term,  where  it  is  eihployed  to  desig- 
nate laws  made  to  supply  defects  in,  or  pare  away  hardshipB 
of,  the  common  law,  but  not  remedial  in  the  sense  of  provid- 
ing ^^'  A  more  appropriate  remedy  than  the  law  before 
afforded,  to  enforce  an  existing  right  or  obligation.  The  stat- 
ute  under  consideration  provided  no  new  method  of  proced- 
ure; it  simply  imposed  upon  Hamilton  county  an  obligation 
towards  these  plaintiffs  in  error  that  did  not  attach  to  the 
transaction  when  it  occurred.  In  attempting  to  accomplish 
this  result  the  legislature  transcended  its  constitutional 
powers. 

.  Counsel  contend  that  the  statute  is  in  furtherance  of  natu* 
ral  justice,  and  that  the  clause  of  the  constitution  under  con- 
-eideration  does  not  prohibit  retroactive  laws  of  that  character: 
Lewis  V.  McElvain^  16  Ohio,  347;  Trustees  etc.  v.  McOaughy^ 
2  Ohio  St.  152;  Acheson  v.  Miller,  2  Ohio  St.  203;  69  Am.  Dec. 
4563;  Burgett  v.  Norris,  25  Ohio  St.  808. 
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To  uphold  a  statute  on  this  ground,  where  it  seeks  to  crettt 
a  liabilitj  upon  a  past  transaction,  where  none  existed  when 
it  occurred,  if  it  can  be  done  at  all,  the  natural  justice  of  the 
object  sought  to  be  accomplished  should  be  indisputable.  In 
the  case  before  as  no  misconduct  is  chargeable  to  the  oflBciab 
of  Hamilton  county.  If  the  defendants  in  error  are  to  be  held 
free  from  negligence,  and  to  have  been  innocentlj  misled,  it 
was  the  result  of  the  erroneous  instructions  sent  out  bj  the 
auditor  of  state.  The  money  that  they  now  seek  to  recover 
from  the  county  was  voluntarily  paid  to  the  treasurer,  who 
was  bound  to  receive  it  Without  notice  of  any  claim  to  iu 
repayment  by  defendants  in  error,  he  distributed  to  the  eiif 
of  Cincinnati  and  the  state  their  respective  proportions  of  the 
fund.  Under  these  circumstances  the  natural  justice  of  re- 
quiring the  taxpayers  of  Hamilton  county  to  refund  the  entire 
sum  is  a  question  upon  which  minds  may  differ. 

2.  The  subject  of  the  statute  under  consideration  is  the 
right  of  the  taxpayer,  who  has  paid  taxes  upon  propertj 
exempt  from  taxation,  to  recover  from  the  public  the  money 
thus  paid,  and  its  object  is  to  ameliorate  the  supposed  harsii- 
ness  of  the  existing  law  in  this  particular.  The  rights  of  the 
taxpayer  in  this  respect  should  be  uniform  throughout  the 
state,  which  result  can  be  attained  only  by  a  statute  designed 
>>^  to  operate  impartially  upon  every  person  who  may  bnog 
himself  within  its  beneficent  provisions. 

True,  this  court  has  held  that  a  law  is  not  necessarily  one 
of  a  general  nature,  because  it  relates  to  a  general  subject: 
StaU  V.  Shearer^  46  Ohio  St.  275.  In  that  case  the  subject  of 
the  statute  was  the  erection  of  certain  territory  in  Stark 
county  into  a  special  school  district,  a  matter  purely  local  in 
that  the  wisdom  of  the  statute  depended  upon  the  peculiar 
situation  of  the  territory  thus  set  apart,  in  respect,  not  only 
to  the  location  of  its  parts  to  each  other,  but  with  reference  to 
the  location  of  the  whole  of  it  to  the  territory  by  which  it  wss 
surrounded. 

If  circumstances  can  be  conceived  to  exist  which  would 
warrant  special  legislation  authorizing  a  taxpayer  of  one 
county  only  to  recover  from  the  public  taxes  that  he  had 
erroneously  paid,  they  are  not  shown  in  this  instance. 

It  was  the  duty  of  the  auditor  of  state  to  send  to  each 
county  in  the  state  the  same  instructions  for  listing  property 
that  he  sent  to  every  other  county  therein,  and,  in  the  absence 
of  any  thing  in  the  record  to  the  contrary,  it  will  be  presumed 
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that  he  did  so.  If  these  instructions  were  erroneous,  they 
operated  equally  throughout  the  state,  and  were  as  likely  to 
cause  manufacturerSy  in  counties  having  no  city  of  the  first 
grade  of  the  first  class,  to  fall  into  errors  in  listing  their  prop- 
erty for  taxation,  as  they  were  to  cause  those  manufacturers 
who  resided,  or  did  business,  within  a  county  that  contained 
such  city;  nor  did  the  former,  any  more  than  the  latter,  have 
a  claim  against  their  respective  counties  for  the  refunding  of 
the  taxes  voluntarily  paid  on  property  erroneously  listed  by 
reason  of  such  instructions.  And  whatever  amelioration  of 
the  hardships  of  the  existing  law  in  this  respect  that  the 
legislature,  in  its  wisdom,  deemed  just  and  right,  should  have 
been  extended  to  the  whole  people  of  the  state  without  regard 
to  the  county  boundaries.  Otherwise  there  might  be  as  many 
different  laws  on  the  subject  as  there  are  counties  within  the 
slate,  and  an  action  to  recover  taxes  paid  in  one  county  could 
be  maintained  upon  a  state  of  facts  that  in  an  adjoining 
county  would  be  wholly  inadequate  for  that  purpose.  This 
want  of  uniformity  in  the  laws  prescribing  the  ^^*  rights  and 
obligations  of  the  inhabitants  of  the  state  was  the  very  mis- 
chief that  section  26  of  article  2  was  designed  to  prevent 
We  therefore  hold  that  a  statute  like  the  one  under  consid- 
eration, the  object  of  which  is  to  alter  the  existing  law  respect- 
ing the  right  of  a  taxpayer  to  demand  and  recover  from  the 
public  money  erroneously,  or  mistakingly,  paid  by  him,  con- 
travenes section  26  of  article  2  of  the  constitution  of  1851, 
unless  it  is  given  a  uniform  operation  throughout  the  state. 

The  view  this  court  adopts  on  the  power  of  the  general 
assembly  to  pass  the  act  upon  which  the  defendants  in  error 
predicate  their  right  of  action,  disposes  of  the  case,  and  ren- 
ders any  consideration  of  the  other  questions  discussed  by 
counsel  unnecessary. 

Judgment  of  the  circuit  and  that  of  the  court  of  common 
pleas  reversed,  and  petition  dismissed. 


Statutes— RrrBosrvonvs,  Whbn.— Laws  may  be  retrospeatiTe  If  tbej 
affect  an  existing  oanse  of  action,  or  an  exieting  right  of  defenie^  by  taking 
away  or  abrogating  the  same:  Clark  t.  CUnk,  10  K.  H.  380;  34  Am.  Dec.  166. 
The  following  eases  illustrate  this  rule:  Dauis  y.  Minor,  1  How.  (Miss.)  188; 
r8  Am.  Dea  325;  Woari  r.  Winmrk,  3  N.  H.  483;  14  Am.  Dea  384,  and 
note;  Hope  MuL  Im.  Go.  t.  Flynn,  38  Mo.  483;  90  Am.  Deo.  438,  and  note. 
A  law  which  affects  past  transactions  and  vested  rights  is  retrospeotiTe  and 
nocoiistituiioual:  Kenmboc  Purchnm  t.  Laboree^  2  Green  1.  276;  11  Am.  Dee. 
79.  and  note;  Aldiige  ▼.  Tutcumbia  etc  R.  R,  Co,,  2  Stew,  ft  F.  199;  23 
Aim  Dec  307«  and  note;  Bawls  v.  Kemurdy,  23  Ala.  240;  68  Am.  Dec  289. 


660  Bamk  or  Mabybvills  «.  BBSwua  Co  [Ohk^ 


A  tUtaU  ofMnttag  on  faeti  uristiiig  at  th*  tina  of  its  pMHf*^  vkkh  a^ 
UmpU  to  impoM  an  oUigation  whioh  did  not  oxiat  at  tho  tima  of  ita  paaHffi» 
U  naooDatitational:  Towlt  ▼.  Scuierm  B.  i?.,  18  N.  H.  547;  47  Am.  I>ml  15^ 
and  noU;  BtUewm  v.  PmomA,  89  Kj.  485;  85  Am.  St.  Bep.  558;  and  aoti- 
A  atatate  gif  ing  a  now  ramedy  for  an  exialiag  rigfa^  thoogh  retraapoetivi^ 
ia  not  unoonstitational:  Oo^  ▼.  Frtmi,  48  Ohio  St.  89.  8ea»  al«H  tho  natM 
to  tho  following  oaaaa:  SUU€  v.  Tonnvf,  87  Am.  Rop.  887;  Sektalqf  r.  Ctm- 
m»nwMUk,  78  Am.  Dao.  870;  QrtefWtgk  t.  Grtnomgk,  51  Am.  Doe.  874^  aa^ 
Peopk  ▼.  Hapei,  87  Am.  St  B«p.  583. 

STATaTB— Spboial  LioitLATioH. — A  Uw,  general  ia  form,  hot  of  loeil 
appUoation,  ia  nnoonatttntional  and  void:  SiaU  ▼.  XUei^  47  Ohio  St^  80;  81 
Am.  St.  Ropi  778;  and  extended  note  diacnmtng  apoeial  legislaties.  8a% 
alao^  tho  extended  note  to  8UU$  w.  GcodmiH  85  Am.  St^  B^  888. 


Bank  of  Mabtsyillb  v.  Windisoh-Muhlhaubbb 

Bbbwinq  Gompant. 

(80  Ono  8rATB,  UL) 

Bahkiho.^A  Cbxck  Drawv  bt  a  DsrosiTOB  oh  thb  Bahx,  unlemithM 
been  aocepted,  does  not  oooatitato  an  aasigoment  ao  aa  to  Teat  the  faod 
or  credit  against  which  it  la  drawn,  nor  anj  part  thereof,  in  the  pajee 
or  holder. 

Bahkiho.— MoNXTS  RxoBivxD  OB  OxHBaAL  DxposiT  and  oomminglod  with 
other  moneya  of  the  hank  become  ita  property,  and  the  relation  betweaa 
it  and  the  depoeitor  ia  eaeentially  that  of  debtor  and  creditor. 

BANKiBa. — A  Chick  Drawn  upok  a  Bank  bt  a  Gbneral  Dxpositob  ia  not 
an  order  upon  a  speoiiio  fund,  bot  merely  a  requeet  that  ita  amoont  ba 
paid  ont  of  what  ia  due  the  drawer,  and  therefore  the  holder  ia  not 
entitled  to  ita  payment  if  the  bank  ia  not  indebted  to  tho  drawer  wbm 
it  is  presented. 

Bamkino— SBTorr.—A  Bank  Holding  a  Dxpoanoa'a  Nora  Past  Dim  >> 
entitled  to  set  it  off  against  the  amonnt  dne  him  upon  hia  depoait  aooooatt 
and  is  therefore  under  no  obligation  to  pay  hia  ohock  drawn  against  ssoh 
account  if  it  ia  exhausted  before  the  oheok  la  preaented  by  oharging 
against  it  the  amount  of  auoh  note. 

Banking. — A  Dbpobit  in  a  Bank  is  Pbbsumbo  to  bb  Obbbeak  ia  the 
abaenoe  of  averment  or  proof  to  the  contrary. 

Porter  and  Portery  for  the  plaintiff  in  error. 

Z>.  W.  Ayer$j  for  the  defendant  in  error. 

*•*  Williams,  J.  The  Windisch-Muhlhanser  Brewing 
Company  brought  its  action  against  the  Bank  of  Marjs^ille, 
in  the  court  of  common  pleas  of  Union  county,  npon  a  check 
IS*  drawn  on  the  bank  by  George  Schlegel,  October  16, 1888, 
for  the  sum  of  three  hundred  and  sizty*eight  dollars  and 
twenty  cents,  payable  to  the  order  of  the  plaintiff.  The 
petition  alleges,  in  substance,  that  on  the  nineteenth  day  of 
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October,  1888,  the  check,  duly  indorsed,  was  presented  at  the 
bank  for  payment,  at  which  time  Schlegel  had  sufficient 
funds  on  deposit  in  the  bank  to  pay  it,  but  payment  was 
refused,  because,  before  the  presentation  of  the  check,  the 
whole  of  Ihe  amount  standing  to  the  credit  of  Schlegel  on 
his  deposit  account,  had  been  applied  by  the  bank  toward 
the  payment  of  a  note  held  by  it,  on  which  there  was  then 
due  from  Schlegel  to  the  bank  a  sum  greater  than  the 
amount  of  his  deposit;  which  application,  it  is  averred,  was 
made  without  the  plaintiff's  knowledge  or  consent.  The 
petition  avers  that  Schlegel  was  insolvent  when  the  check 
was  presented  for  payment,  and  when  it  was  drawn;  and  it 
also  contains  an  allegation  of  the  amount  due  on  the  check, 
for  which,  with  interest,  the  plaintiff  asks  judgment  A  gen- 
eral demurrer  to  the  petition  was  overruled,  and  the  defend- 
ant answered,  alleging  that  at  the  time  the  cheek  was  drawn, 
Schlegel  was  indebted  to  the  bank  in  the  sum  of  ten  hundred 
and  fifty  dollars,  on  a  promissory  note  given  to  it  by  him« 
for  money  advanced,  and  other  indebtedness  contracted  in 
the  course  of  their  business;  and  that  on  the  seventeenth 
day  of  October,  1888,  before  the  presentation  of  the  check, 
and  without  any  knowledge  of  its  existence,  the  bank  credited 
the  note,  which  was  then  long  past  due,  with  the  amount 
then  owing  to  Schlegel  on  his  deposit  account,  which  was 
three  hundred  and  seventy-eight  dollars  and  forty-one  cents, 
and  therefore,  when  the  check  was  presented,  there  were  no 
funds  with  which  to  pay  it.  The  answer  also  alleges  that  the 
deposit  was  not  made  for  any  particular  purpose,  nor  under 
any  special  cf^reement  or  direction,  but  was  a  general  deposit 
merely;  and,  that  the  defendant  had  no  means  of  securing 
or  satisfying  Schlegel's  indebtedness  to  it,  except  by  applying 
thereon  the  balance  due  on  the  deposit,  as  was  done. 

A  general  demurrer  to  the.  answer  was  sustained,  and  judg- 
ment rendered  for  the  plaintiff,  which  was  affirmed  by  the 
•  circuit  court.  The  bank  here  contends  that  both  judgments 
should  be  reversed,  because,  it  is  claimed,  the  bank  ^^*  had 
a  lien  on  Schlegel's  deposit  as  a  security  for  his  indebtedness, 
which  gave  it  the  right  to  apply  the  former  to  the  payment 
of  the  latter;  or,  if  it  had  not  such  a  lien,  it  was  eatitled  to 
set  off  Schlegel's  indebtedness  to  it  against  the  amount  due 
hini  on  his  deposit  account.  The  position  taken  by  counsel 
for  the  defendant  in  error  is,  that  Schlegel  did  not  part  with 
the  ownership  and  control  of  his  money  by  depositing  it  in 
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the  bank,  and  bis  check  constitnted  an  aaaignment  and  ap- 
propriation of  that  amount  of  tha  specific  fund  on  which  it 
was  drawn,  to  the  plaintiff,  after  which  the  bank  could  not, 
without  the  plaintiff's  consent,  apply  the  fund  in  payment  of 
Schlegel's  past  due  note,  or  set  off  the  one  against  the  other. 
That  view  of  the  law  appears  to  have  been  adopted  by  the 
courts  below,  and  no  other  is  advanced  here,  in  support  of  the 
judgments  they  rendered. 

There  are  cases  in  which  it  is  held  that  a  bank  check  for 
a  part  of  the  sum  standing  to  credit  of  the  drawer  is  an 
equitable  assignment  j9ro  tanto;  and  expressions  of  that  pa^ 
port  may  be  found  in  opinions  of  judges,  in  cases  where  the 
question  was  not  involved.  Counsel  for  defendant  in  error 
relies  chiefly  on  SUwart  v.  Sviith,  17  Ohio  St  82-85,  where 
it  is  said:  "  Such  a  check  is  an  appropriation  of  a  specific 
sum,  in  the  hands  of  the  drawee,  to  the  absolute  use  and 
control  of  the  holder*';  and,  it  is  argued,  that  being  such  an 
Appropriation,  the  title  to  the  fund  at  once  vests  in  the  payee 
of  the  check,  and  cannot  be  defeated  or  affected  by  anj 
subsequent  act  of  the  drawee.  The  question  in  that  case 
was  whether  the  drawer  of  the  check  was  discharged  bj 
reason  of  delay  in  its  presentation  for  payment;  and  the 
sentence  above  quoted  from  the  opinion  of  the  learned  judge 
occurs  in  the  discussion  of  the  difference,  in  legal  effect,  of 
delay  in  presenting  bills  of  exchange  and  bank  checks 
for  acceptance  and  payment.  In  the  recent  case  of  Coteri 
V.  Rhodes^  48  Ohio  St.  66,  it  was  held,  after  full  considera- 
tion, that  such  a  check,  before  acceptance,  does  not  consti- 
tute an  assignment,  so  as'  to  vest  the  title  to^the  fond  or 
credit  against  which  it  was  drawn,  or  any  part  of  it,  in 
the  payee  or  holder.  Some  of  the  authorities  which  main- 
tain ^^^  that  doctrine  are  collected  in  that  case,  to  which 
many  more  might  be  added.  The  rule  results  from  the  legal 
relation  of  the  bank  to  its  general  depositors.  The  former  is 
not  a  bailee  or  trustee  in  any  sense  of  the  money  of  the  lat- 
ter. The  bank  does  not  contract  to  keep  on  band  the  particu- 
lar money  deposited,  or  j»ay  the  depositor's  checks  out  of  it, 
nor  is  it  expected  to  do  so.  The  moneys  of  such  depositors 
are  commingled  wit})  other  moneys  of  the  bank,  the  amount 
deposited  carried  to  the  customer's  credit  in  account  with  the 
bank,  and  payments  made  on  his  checks  are  charged  to  his 
account.  Unless  there  is  some  agreement  to  the  contrary, 
deposits  received   by  the  bank  become  its  property;  they 
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4>elong  to  it,  and  can  be  loaned  or  otherwise  disposed  of  by  it, 
418  any  other  money  belonging  to  the  bank.  If  the  money  be 
stolen  or  destroyed  the  loss  must  be  borne  by  the  bank, 
though  it  be  free  from  negligence  or  fault.  It  is  accountable 
4i8  a  debtor;  and  the  relation  between  it  and  the  general 
depositor  is  essentially  that  of  debtor  and  creditor.  In  legal 
-effect,  the  deposit  is  a  loan  to  the  bank.  Hence,  a  check  of 
«uch  a  customer  is  not  drawn  upon  a  specific  fund,  but  is  an 
order  drawn  by  a  creditor  on  his  debtor,  requesting  him  to 
pay  part  of  what  is  due  the  creditor  to  the  payee  or  holder. 
It  no  doubt  eyidences  an  intention  of  the  drawer  to  have  the 
«um  specified  paid  to  the  holder,  but  does  not  transfer  the 
title  to  any  fund,  or  part  of  it,  or  the  bank's  liability  to 
the  drawer.  If  it  effected  such  a  transfer,  then,  upon  the 
failure  of  the  bank  before  the  check  could  be  presented,  in 
the  exercise  of  due  diligence,  the  loss  would  fall  on  the  holder 
■as  between  him  and  the  drawer;  and  whether  presented  or 
not,  the  former  could  pursue  the  deposit  in  the  hands  of  an 
assignee  or  other  representative  of  the  bank.  But  as  the 
check  does  not  operate  as  a  transfer  of  the  title  to  any  fund, 
neither  of  these  consequences  result 

The  liability  of  the  bank  to  Schlegel  being  that  of  a  debtor 
only,  it  does  not  seem  of  much  practical  importance  in  the 
disposition  of  the  case  whether  the  effect  of  the  check  was  to 
assign  that  much  of  his  claim  to  the  plaintiff  or  not.  The 
case  made  by  the  pleadings  is  this:  The  bank  ^^  owed 
Schlegel  on  his  deposit  account,  when  he  gave  the  brewing 
company  his  check,  more  than  the  amount  for  which  it  was 
drawn;  at  the  same  time  Schlegel  owed  the  bank  on  his  note 
a  sum  greater  than  the  bank's  indebtedness  to  him;  these 
mutual  debts  existed  between  the  parties  in  the  same  rela- 
tion, were  both  past  due,  and  each  was  founded  on  contract. 
Our  statute  secures  the  right  of  setoff  to  parties  sustaining 
the  relation  of  debtor  and  creditor,  between  whom  there  are 
«uch  cross  demands,  and  those  existing  between  banks  and 
their  customers  are  not  excepted  from  its  operation;  so  that, 
if  Schlegel,  when  the  check  was  drawn,  had  brought  an  action 
on  his  claim  against  the  bank,  the  latter  could  have  set  off 
against  it  the  debt  which  Schlegel  owed  the  bank.  And  it  is 
clear  the  right  of  setoff  was  not  defeated  or  impaifsd  by  the 
check,  even  if  it  be  treated  as  an  assignment.  The  statute 
plainly  protects  the  right  of  setoff,  when  it  existed  between 
the  parties,  notwithstanding  the  assignment,  by  either,  of  his 
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demand.     Its  langoage  is  ''When  cross  demands  have  existed 
between  persons,  under  such  circumstances  that  if  one  bad 
brought  an  action  against  the  other  a  counterclaim  or  setoff 
could  have  been  set  up,  neither  can  be  deprived  of  the  benefit 
thereof  by  assignment  by  the  other,  but  the  two  demands 
must  be  deemed  compensated,  so  far  as  they  equal  each 
other":   Rev.  SUts.,  sec.  5077.     By  force  of  the  statute  the 
indebtedness  of  the  bank  to  Schlegel  was  paid  by  a  corre* 
sponding  amount  of  the  indebtedness  of  Schlegel  to  the  bank; 
and  crediting  Schlegel's  note  with  the  amount  due  on  hi» 
deposit  account,  as  was  done  by  the  bank,  was  but  giving 
effect  to  the  provisions  of  the  statute. 

It  is  said  to  be  a  well-settled  rule  of  the  law  merchant 
that  a  bank  has  a  general  lien  on  all  the  funds  of  a  depositor 
in  its  possession,  for  any  balance  due  on  general  account,  or 
other  indebtedness  contracted  in  the  course  of  their  deal- 
ings, and  may  appropriate  the  funds  to  the  payment  of  such 
indebtedness.  The  right  to  make  such  appropriation,  it  is 
held,  grows  out  of  the  relation  of  the  parties  as  debtor  and 
creditor,  and  rests  upon  the  principle  that  "as  the  depositor 
is  indebted  to  Uie  bank  upon  a  demand  which  is  due,  the 
^^*  funds  in  its  possession  may  properly  and  justly  be  ap- 
plied in  payment  of  such  debt,  and  it  has,  therefore,  a  right 
to  retain  such  funds  until  payment  is  actually  made":  Falk- 
land V.  St.  Nicholas  Nat.  Bank,  84  N.  Y.  145.  Though  this 
right  is  called  a  lien  strictly  it  is  not,  when  applied  to  a  gen- 
eral deposit;  for  a  person  cannot  have  a  lien  upon  his  own 
property,  but  only  on  that  of  another;  and,  as  we  have  seen, 
the  funds  on  general  deposit  in  a  bank  are  the  property  of  the 
bank.  Properly  speaking,  the  right,  in  such  case,  is  that  of 
setoff,  arising  from  the  existence  of  mutual  demands.  The 
practical  effect,  however,  is  the  same.  The  cross  demands 
are  satisfied  so  far  as  they  are  equal,  leaving  whatever  bal- 
ance that  may  be  due  on  either,  as  the  true  amount  of  the 
indebtedness  from  the  one  party  to  the  other.  Aside,  then 
from  any  question  as  to  whether  the  plaintiff  could  maintain 
its  action  on  the  check  without  acceptance  of  it  by  the  bank, 
the  petition  fails  to  make  a  case  against  the  defendant.  True, 
the  petition  does  not  allege  that  the  deposit  made  by  Sohle* 
gel  in  t()e  defendant  bank  was  a  general  one;  but  it  is  pre* 
sumed  to  be  such,  unless  it  otherwise  appear;  and  there  is 
nothing  in  the  petition  from  which  it  may  be  inferred  that 
the  deposit  was  special,  or  made  under  any  particular  agree- 
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ment  or  direction.  It  is  also  true,  the  petition  nvcrs,  that 
when  the  plaintiff  presented  the  check  for  payment  the  drawer 
had  sufficient  funds  in  the  bank  for  its  payment;  but  it  is 
alleged  that  the  bank  held  the  past  due  paper  of  Schlegel,  for 
an  amount  exceeding  his  deposit,  and  had  applied  the  whole 
amount  due  him  in  payment  of  the  paper^  before  the  presenta* 
tion  of  the  check.  It  is  not  important  that  the  application 
was  made  without  the  plaintiff's  consent;  such  consent  was 
not  necessary  to  give  validity  to  the  application,  and  if  it 
were,  the  want  of  it  would  not  entitle  the  plaintiff  to  recover, 
for  the  right  to  have  the  claims  set  off  would  still  exist. 

The  judgments  of  the  circuit  court  and  court  of  common 
pleas  are  reversed,  and  cause  remanded,  with  instructions  to 
sustain  the  demurrer  to  the  petition,  and  for  further  proceed- 
ings.   

Cbkok,  Whsthkr  Assighmknt  07  Fu9D. — A  check  for  a  fwrt  of  the  sum 
due  Uie  drawer  does  not,  before  its  acceptance,  oonstitnte  an  assignment  of 
the  Amount  drawn:  Oaveri  v.  Rhodes,  48  Ohio  St.  66;  Maglnn  t.  Dollar  Sav, 
Bank,  131  Pa.  St  362;  Chapman  v.  Wfuie,  6  N.  Y.  412;  57  Am.  Dec.  464, 
and  note.  This  subject  will  be  found  thoroughly  treated  in  the  extended 
notes  to  Hemphill  v.  Yerkes,  19  Am.  St.  Rep.  609;  Say  lor  ▼.  Bu$hong,  45  Am. 
Rep.  355;  Sowden  v.  Craig,  96  Am.  Dec  132,  and  In  re  Franklin  Bank,  19 
Am.  Dec.  422. 

Banks — Obmisal  DBPosrrs^RsLATiON  of  Bank  and  Dbpositob.— Oen- 
eral  deposits  become  the  property  of  the  bank  and  may  be  employed  in  its 
business:  In  re  Franklin  BaiJc,  1  Paige,  249;  19  Am.  Dec.  413,  and  note;  and 
establish  the  relation  of  debtor  and  creditor  between  the  bank  and  the  de- 
positor: Orieeom  v.  Commercial  NaL  Bank,  87  Tenn.  350;  10  Am.  St.  Rep. 
669,  and  note;  BcuoeJt  v.  Blackwell,  107  N.  G.  196;  22  Am.  St.  Rep.  870,  and 
note;  Shipman  ▼.  Bank,  126  N.  Y.  318;  22  Am.  St.  Rep.  821,  and  note; 
Lynch  ▼.  Firet  Nat,  Bank,  107  N.  Y.  179;  1  Am.  St.  Rep.  803,  and  note; 
Janin  v.  London  etc.  Bajik,  92  Cal.  14;  27  Am.  St.  Rep.  82,  and  note,  witli 
the  eases  collected.  See,  also,  the  notes  to  Chapman  v.  While,  57  Am.  Dec 
466,  and  National  Bank  v.  Second  NaL  Bank,  85  Am.  Rep.  23a 

Banks — Applting  Deposits  to  Patmbnt  of  Noi'S. — When  a  bank  be- 
comes the  holder  of  a  note  for  value  in  the  ordinary  course  of  businett.%  it 
may  appropriate  funds  in  its  hands  belonging  to  any  previous  party  to  the 
note  to  its  payment,  when  payment  is  not  made  at  the  time  and  place  named; 
as  to  the  maker,  it  is  bound  to  do  so:  Medianica*  etc  Bank  v.  Seitt,  150  Pa. 
St.  632;  30  Am.  St.  Rep.  853»  and  note.  This  question  is  discussed  in  the 
extended  note  to  National  Bank  v.  Smith,  23  Am.  Rep.  50. 

Bank8*-Phs8UMption  that  Diposn-s  akb  OsiinuL:  Sea  the  extended 
Bote  to  In  rt  Franklim  Bank,  19  Am.  Dec  418. 


066  KvANB  t.  BxAVBB.  £Oiii(H 

Evans  v.  Bbavbb. 

(to  Ohio  Btati,  190.) 
GoHfLior  or  Law& — A  Mortoaqb  Madb  xir  Indiaha  st  avd  bctvibv 
RxsiDBNTi  THsaior  uroM  Propbrtt  Situats  ni  Ohio  ia  ui  iBdiuft 
coDtraot,  Aod  if  ioTalid  by  the  laws  of  that  state,  beeaoee  ocm  of  the 
parties  was  withoat  capacity  to  make  it,  cannot  be  enforced  in  Ohio. 

Henry  Newhegin  and  B.  B.  King$bury,  for  the  plaintiff  in  error. 

JV.  G.  Johfuion,  Harrii  and  Cameron^  C  S.  BenUey^  and  JTtS 
and  Huhhardy  for  the  defendants  in  error. 

'•'  The  Court,  May  H.  Webb  was  not  originally  liable 
upon  the  notes;  but  her  husband  assumed  their  payment,  and 
she,  as  his  surety,  pledged  her  separate  estate  to  secure  that 
obligation.  It  is  well  settled  that  a  mortgage  is  only  a  secu* 
rity  for  the  performance  of  some  obligation,  and  if  that  ia  Toid 
it  is  of  no  avail.  All  the  parties  to  the  notes  as  well  as  to 
the  mortgage  resided  at  the  time  in  the  state  of  Indiana,  and 
performance,  that  is  to  say,  payment,  was  to  be  made  in  that 
state.  It  was  in  every  sense  an  Indiana  contract;  and^  as  to 
the  capacity  of  the  parties  to  make  it,  must  be  governed  bj 
the  laws  of  that  state:  Story  on  Conflict  of  Laws,  sees.  65- 
66  a,  pp.  242,  243;  Lockwood  v.  Mitchell,  7  Ohio  St  388, 405;  70 
Am.  Dec.  78;  Wharton  on  Conflict  of  Ii^s,  sees.  398-400. 
By  the  laws  of  that  state  a  married  woman  is  incapable  of 
making  a  contract  binding  her  as  surety  or  guarantor  in  any 
form;  it  is  declared  void.  Hence,  though  a  married  woman  is 
under  no  such  disability  in  this  state,  yet  the  mortgage  of 
May  H.  Webb,  having  been  executed  in  the  state  of  Indiana, 
where  she  was  then  domiciled,  to  secure  an  obligation  to  be 
performed  in  that  state,  and  by  whose  laws  she  had  no  capac- 
ity to  make  it,  is  void  here  as  well  as  in  that  state. 

Judgment  affirmed.  ^__^ 

Mortoaoes  — CoKFLicr  ov  Laws. — A  mortgage  ezeonted  in  New  York,  tht 
money  advanced  there,  and  the  note  and  mortgage  deliTcred  there^  is  s 
New  York  contract,  and  goTcrned  by  its  Uws,  thongh  the  land  npon  which 
the  mortgage  is  given  is  situated  in  Ohio:  Lockwood  ▼.  MUeheU,  7  Ohio^  S87; 
70  Am.  Dec.  7S.  A  mortgage  to  a  bank  of  a  sister  state  of  lands  in  Ken* 
tncky  is  valid,  and  will  be  upheld  by  its  laws:  Lathrop  t.  CommerekU  Bank, 
8  Dana,  114;  83  Am.  Dec.  481. 

Conflict  ov  Law8.~Thk  Law  of  the  Plaob  where  a  oontraet  i«  executed 
governs  in  determining  its  Taltdity:  F<m»  t.  United  8tate$  eie,  B^MImg  Or.> 
97  Ala.  417;  38  Am.  8t  Rep.  194;  Amuinmg  r.  But,  112  N.  O.  69;  84  Aa. 
St.  Rep.  473,  and  note.  See,  also^  the  extended  note  to  Chrwtm  t«  /oIimmIi 
82  Am.  St.  Rep.  45a 
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Wool WB  AVER  v.  Stath. 

[60  Ohio  9rAn,  377.] 

SouiciDM,  AiDiHO  AND  Abittino. — In  the  abtenoe  of  m  oonsptrmey,  oim 
who  it  proMnt  when  a  homicide  i»  committed  by  another,  npon  a  raddeo 
quarrel  or  in  the  heat  of  pauion*  ie  not  gnilty  of  aiding  or  abetting  the 
homicide,  although  he  may  be  involved  in  an  independent  fight  with 
others  of  the  party  of  the  deceased,  nnleis  he  doee  some  overt  aot  with 
•  view  to  produce  that  result,  or  purposely  incitee  or  encourages  the 
principal  to  do  the  aot. 

C.  H.  Oro9venar  and  J.  M.'  MeOiUivray^  for  the  plaintiff  in 
«rror. 

Jame$  W.  Darby ^  0.  W.  H.  Wright^  and  R.  8.  Swepitan^  for 
the  defendant  in  error. 

'®*  Bradbuby,  C.  J.  Upon  the  trial  of  this  cause  the 
plaintiff  in  error  excepted  to  a  number  of  rulings  made  bj 
the  trial  court,  only  one  of  which  we  think  merits  considera* 
lion  here,  namely:  the  exception  taken  to  the  refusal  of  the 
court  to  give  to  the  jury  that  proposition  of  law  requested  by 
plaintiff  in  error,  which  relates  to  the  proof  necessary  to  con- 
stitute one  an  aider  and  abettor  of  a  homicide  occurring  upon 
a  sudden  quarrel,  where  the  proof  is  insufficient  to  establish 
a  prior  conspiracy. 

Over  many  of  the  circumstances  that  occurred  on  the  day 
of  the  homicide,  and  which  led  up  to  it,  there  seems  to  have 
been  no  substantial  controversy.  The  record  discloses  that 
the  plaintiff  in  error  resided  and  kept  a  saloon  at  McArthur 
Junction,  a  small  village  located  where  the  track  of  the  Co- 
lumbus, Hocking  Valley,  and  Toledo  Railway  Company  and 
that  of  the  Baltimore  and  Ohio  Southwestern  Railroad  Com- 
pany cross  each  other;  that  George  T.  Ewing  was  the  station 
agent  there;  that  mutual  enmity  existed  between  Ewing  and 
the  plaintiff  in  error;  that  the  saloon  of  plaintiff  in  error  was 
situated  a  hundred  feet  or  more  from  the  station  buildings; 
that  the  plaintiff  in  error,  in  the  early  part  of  the  day  of  the 
homicide,  was  intoxicated,  and  continued  in  that  condition 
until  after  the  homicide  occurred,  which  happened  near  the 
middle  of  the  afternoon;  that  Ewing  was  absent  from  the  sta- 
tion most  of  the  day  until  about  one  o'clock,  when  he  returned; 
and  that  during  his  absence  the  plaintiff  in  error  cama  up 
about  the  platform  and  station  building,  exhibiting  special 
ill-will  towards  Ewing,  and  one  or  two  other  employees  ab^ut 
the  station,  and  ill-will  generally  towards  the  rest  of  them^ 
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applying  to  him  and  to  them  vile  and  abusive  epithets,  though 
exhibiting  no  ill  feeling  toward  the  deceased  personally. 

'^^  So  far  as  the  record  discloses,  the  plaintiff  in  error  had 
become  quiet  before  the  return  of  Ewing,  though  for  hov 
long  before  is  left  uncertain.  Ewing,  after  his  return,  though 
how  long  thereafter  is  not  made  quite  clear,  walked  along 
the  station  platform  to  a  point  nearly  opposite  the  saloon 
of  plaintiff  in  error,  where  he  and  the  latter  engaged  in 
a  quarrel,  on  the  termination  of  which  the  plaintiff  in 
error  seems  to  have  entered  his  saloon  while  Ewing  returned 
to  his  office.  A  short  interval,  fixed  by  one  witness  at  one 
hour  and  twenty  minutes,  occurred  now,  during  which  little, 
if  any  thing,  transpired,  unless  the  plaintiff  in  error  may  have 
occasionally  indulged  in  boisterous  language  addressed  to  no 
one  in  particular.  At  the  expiration  of  this  period  he  started 
from  his  residence  or  saloon  towards  the  station  with  a  ginger- 
ale  bottle  in  his  hand;  he  came  near  the  deceased,  and  they 
engaged  in  a  sharp  and  short  quarrel,  which  resulted  in  the 
deceased  going  to  the  railroad  office,  getting  Ewing's  revolver, 
and  starting  to  return  towards  the  plaintiff  in  error;  Ewing 
and  Lyons,  another  employee  about  the  station,  took  the 
revolver  from  the  deceased,  and  all  three  moved  in  the  direc- 
tion  of  the  plaintiff  in  error,  who  about  this  time  was  joined 
by  his  two  sons  and  his  wife;  an  encounter  followed  in  which 
Henry  Woolweaver,  a  son  of  the  plaintiff  in  error,  shot  and 
killed  the  deceased.  There  were  many  other  circumstances 
and  facts  over  and  about  which  the  parties  contested,  and 
which  for  that  reason  are  unnoticed  in  the  general  statement 
of  what  seems  not  to  have  been  controverted. 

The  plaintiff  in  error  did  not  fire  the  fatal  shot,  and,  there- 
fore, if  a  party  to  the  homicide,  became  such  either  because 
of  a  prior  conspiracy,  that  made  him  a  party  to  the  act  of 
his  son,  by  reason  of  inciting  or  encouraging  his  son  at  the 
time  of  its  commission,  or  by  some  overt  act  of  his  own, 
designed  or  done  with  a  view  to  bring  about  that  result. 

The  proposition  requested,  and  which  the  court  declined 
to  give  to  the  jury,  reads  as  follows:  '^In  the  absence  of  a 
conspiracy,  one  who  is  present  when  a  homicide  is  committed 
'^  by  another  upon  a  sudden  quarrel,  or  in  the  heat  of 
passion,  is  not  guilty  of  aiding  and  abetting  the  homicide, 
although  he  may  become  involved  in  an  independent  fight 
with  others  of  the  party  of  the  deceased,  unless  he  does  some 
overt  act  with  a  view  to  produce  that  result,  or  purposely 
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incites  or  encourages  the  principal  to  do  the  act;  and  so  in 
this  case,  if  j'ou  find  the  defendant  on  trial,  although  present 
at  the  time  of  the  shooting,  knew  nothing  of  bis  son  Henrj 
iiaving  a  revolver,  or  intending  to  shoot,  and  took  no  part 
ill  the  killing,  and  did  no  overt  act  to  produce  that  result, 
then  he  is  in  no  way  responsible,  and  must  be  acquitted, 
unless  you  find  from  the  evidence,  atvd  beyond  a  reasonable 
doubt,  that  the  shot  was  fired  by  Henry  in  pursuance  of  a 
conspiracy  previously  formed  by  them." 

This  proposition  the  court  modified  by  erasing  the  words 
**'  wit})  a  view,"  and  inserting  in  their  place  the  word  '*tend« 
ing,"  60  as  to  make  it  read  **  unless  he  does  some  overt  act 
tending  to  produce  that  result,"  and  gave  it  to  the  jury  as 
thus  modified.  If  there  was  no  prior  conspiracy,  and  the 
Act  was  committed  upon  a  sudden  quarrel,  without  the  plain- 
tiff i»  error  having  purposely  incited  or  encouraged  the  per- 
petrator thereof,  he  ought  not  to  be  held  to  have  a  guilty 
connection  therewith,  unless  he  did  some  overt  act  ^  with  a 
view" — ^that  is,  for  the  purpose — to  produce  the  result  he  is 
charged  with  aiding  and  abetting,  for  in  such  a  state  of  fact 
tio  criminal  intent  would  exist.  But,  under  the  rule  of  law 
embraced  in  this  proposition,  as  modified  and  given  to  the 
jury,  the  plaintiff  in  error  might  have  been  convicted  without 
proof  of  a  guilty  purpose,  and  when  he  had  a  casual  conneo* 
tion  only  with  the  homicide;  for  it  authorized  a  verdict  of 
guilty  if  he  did  any  overt  act  that  tended  in  any  degree  to 
cause  the  death  of  the  deceased,  although  the  act  was  done 
by  him  without  any  purpose  to  cause  that  result,  and  in  fact 
did  not  produce  it;  and  although  there  was  neither  a  previous 
guilty  conspiracy,  nor  any  incitement  or  encouragement  pur- 
|K>sely  given  by  him,  at  the  time,  to  the  actual  perpetrator 
of  the  homicide. 

^*  Whenever  a  father  engages  in  a  fight  the  tendency  of 
that  act  is  to  incite  a  son,  who  may  be  standing  by,  to  acts 
of  violence,  either  towards  the  immediate  antagonist  of  the 
father,  should  there  be  but  one,  or  towards  the  party  of  that 
antagonist  if  there  should  be  more  than  one;  this  tendency 
may  be  afiirmed  in  respect  to  many  other  ties  of  kindred, 
or  in  many  instances  of  merely  close  companionship.  What 
rash  or  violent  act  the  bystanding  son,  kinsman,  or  comrade 
may  be  moved  to  do,  depends  in  a  great  measnre  upon  the 
quality  of  his  temper,  the  strength  of  his  affection,  and  the 
notion,  often  mistaken,  that  he  may  hastily  gather  under 
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the  excitement  of  the  moment,  m  to  who  is  in  fault  and  to 
be  held  responsible  for  bringing  on  the  conflict  And  if  the 
bystanding  son,  other  kinsman,  or  comrade,  should,  of  his 
own  volition,  by  an  independent  act  of  violence,  slay  the 
antagonist,  the  party  engaged  in  the  fight  should  not  be 
charged  with  this  act  merely  because  he  was  engaged  in  a 
conflict  with  the  deceased,  and  in  that  way,  but  in  that  way 
only,  incited  the  fatal  act  This  is  not  enough  to  show  a 
criminal  intention;  something  more  must  appear;  he  must 
have  purposely  incited  or  encouraged  the  party  in  that  course 
of  violence  that  led  to  the  homicide,  or  done  some  overt  act 
himself,  with  a  view  to  that  result,  and  that  in  some  degree 
contributed  thereto.  This  is  the  principle  that  underlies  the 
eighth  clause  of  the  tyUabm  in  the  case  of  Ooin$  v.  StaU^  46 
Ohio  St  457. 

True,  in  Ooin$  v.  Stale,  46  Ohio  St  457,  the  plaintiff  in 
error,  at  the  moment  of  the  killing,  was  engaged  in  an  inde- 
pendent struggle  with  a  person  other  than  the  one  who  was 
killed,  but  Goins  was  of  the  party  with  the  one  who  gave  the 
fatal  stab,  and  his  immediate  antagonist  was  of  the  party  of 
the  one  who  received  the  death  wound.  In  the  case  under 
consideration,  there  was  evidence  tending  to  show  that  the 
plaintifl^  in  error  and  his  two  sons  composed  one  party,  while 
the  dece'Ssed  and  Mr.  Ewing,  and  probably  Mr.  Lyons,  com- 
posed the  other  party.  This  diflerence  in  the  circumstances 
in  no  wise  affected  the  principles  by  which  the  criminal  char- 
acter of  the  acts  of  the  parties  should  be  tested.  If  there  was 
a  conspiracy,  each  conspirator  was  chargeable  with  '**  the 
acts  of  his  co-conspirators;  if  there  was  no  conspiracy,  then, 
upon  the  springing  up  of  a  sudden  fight  each  should  be 
chargeable  only  with  his  own  acts,  and  such  acts  of  the 
others  as  he  may  purposely  incite  or  encourage.  The  charge 
in  the  form  in  which  it  was  requested  correctly  stated  this 
proposition. 

Where  satisfactory  proof  of  a  conspiracy  has  not  been  pro- 
duced it  often  becomes  a  nice  and  difficult  matter  to  deter- 
mine the  criminal  liability  of  each  of  a  party  of  friends  or 
kindred  for  the  violent  and  unlawful  acts  of  bis  fellows,  com- 
mitted in  the  course  of  a  conflict,  arising  upon  a  sudden 
quarrel,  with  one  or  more  antagonists;  and  in  such  case,  upon 
the  trial  of  one  of  them,  it  is  of  the  first  importance  that  the 
correct  rule  of  liability  should  be  laid  down  to  the  jury;  and 
if  the  instructions  should  extend  too  far  the  liability  of  the 
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one  on  trial  for  the  acts  of  his  fellows,  it  woald  he,  necessa- 
rilj,  prejudicial  to  bis  rights.  Therefore,  as  the  proposition, 
in  the  form  requested  by  the  plaintiff  in  error,  prescribed  the 
correct  rule  of  liability  in  the  absence  of  proof  of  a  conspiracy, 
it  should  have  been  given  to  the  jury,  and  any  modification 
that  extended  the  liability,  as  thus  prescribed,  must  be 
garded  as  erroneous. 
Judgment  reversed. 

AooEssoRiis— Whethib  wkbm  PRtssHd  AT  CoMMiasiov  dw  Orims  Coh- 

■nroTBS. — One  it  not  guilty  of  aiding  and  abetting  in  the  oommiasaon  of  a 
orime  merely  beoavse  he  ia  preaent  and  aeea  that  it  ia  about  to  be  eom- 
mitted,  and  doea  not  in  any  manner  interfere.  To  make  him  an  aider  and 
abettor  he  mast  do  or  say  something  showing  his  oonaent  to  the  feloniooa 
parpose  and  contribnting  to  its  execatton;  8iaU  v.  HUdrtiht  9  Ired.  440; 
51  Am.  Deo.  869,  and  extended  note;  Connaughiy  r.  Stale,  1  Wis.  169;  SO 
Am.  Deo.  370.  It  requires  more  than  the  bare  presence  of  a  party  at  the 
time  and  place  of  tiio  commission  of  an  offense  to  constitute  him  a  principal 
offender.  There  most  in  some  way  be  an  acting  together  with  the  person 
\rho  commits  the  crime:  Floyd  ▼•  State,  29  Tex.  App.  349;  Sharp  ▼.  Stale, 
29  Tex.  App.  211.  Mere  knowledge  that  an  offense  is  being  committed,  and 
the  concealment  of  anoh  knowledge,  does  hot  constitute  a  party  an  accom- 
plice who  does  not  participate  in  the  oommisaion  of  the  crime:  A{fard  v. 
S.'aU,  31  Tex.  App.  299.  See  State  ▼.  Fumey,  41  Kan.  116;  13  Am.  St.  Rep. 
I*n2,  where  it  was  held  that  murder  committed  by  one  of  sereral  conspir- 
ators without  the  knowledge  and  consent  of  the  others,  where  the  act  is  not 
tlio  probable  outcome  of  the  common  design,  but  the  independent  act  of  one 
conspirator,  those  not  participating  in  it  are  not  guilty  of  murder:  See,  also, 
the  uotea  to  Pwpk  v.  Woodwa/rd^  13  Am.  Bep,  177,  and  JSTorrtJ  v.  Staie^  SO 
Am.  Dee.  97« 


BONBWITZ   V.   BONBWITZ. 
(60  Ohio  Btatb,  873.) 

JuAT  Tbial,  Waivbb  o#. — If  the  parties,  being  present  in  oonrt^  rabmit 
their  cause  to  the  court  upon  the  pleadings,  evidence,  and  argumenta  of 
counsel,  and  these  acts  are  entered  upon  the  journal,  they  thereby 
waive  a  trial  by  jury,  though  the  statute  declares  that  trial  by  jury 
may  be  waived:  1.  By  the  consent  of  the  party  appearing,  when  the 
other  party  fails  to  appear;  2.  By  written  consent  filed  with  the  eUrk; 
or  8.  By  oral  consent  in  open  court  entered  on  the  jonrnaL 

O.  M»  Saltzgaber^  for  the  plaintiff  in  error. 

J7.  O.  Biehie^  for  the  defendant  in  error. 

*^*  Spbab,  J.  The  ground  of  error  alleged  in  the  circuit 
court  was  that  the  common  pleas  erred  in  proceeding  to  trial 
without  the  intervention  of  a  jurj. 
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To  (SQstatn  the  jadgment  of  the  common  pleas  it  most  a]> 
pear  either  that  a  jarj  was  waived^  or  that  the  ieaaea  were 
each  that  the  oause  oould  of  right  be  tried  by  the  court  with- 
out  a  jury. 

Section  6180  of  the  Revised  Statutes  provides  that  ^iasues 
of  fact  arising  in  actions  for  the  recovery  of  money  only,  •  •  .  . 
shall  be  tried  by  a  jury,  unless  a  jury  trial  be  waived,"  etc. 
And  by  section  6204  it  is  provided  that  in  actions  arising  on 
contract,  trial  by  jury  may  be  waived:  1.  By  consent  of  the 
party  appearing  when  the  other  party  fails  to  appear;  2.  By 
written  consent  filed  with  the  clerk;  or  &  By  oral  consent 
in  open  court,  entered  on  the  journal. 

It  is  insisted  by  counsel  for  plaintiff  in  error  thai  the 
record  shows  affirmatively  there  was  a  waiver  of  a  jury  trial, 
while  opposite  counsel  contend  that  the  journal  entry  not 
only  fails  to  show  there  was  a  waiver,  but  does  affirmatively 
show  that  a  jury  was  not  waived. 

The  language  of  the  entry  is  that  ^*  neither  party  demanded 
or  waived  the  intervention  of  a  jury,  but  without  objection 
submitted  the  cause  to  the  court  upon  the  pleadings,  evidence, 
and  argument  of  counsel."  There  is  apparent  verbal  contra- 
diction in  the  entry,  and  the  question  is.  What,  taken  as  s 
whole,  does  the  language  import?  Upon  the  whole  case 
made,  was  there  a  waiver  or  not?  Attention  is  called  to  ths 
case  of  Slocum  v.  Swariy  i  Ohio  St.  161,  as  settling  the  ques- 
tion in  this  case.  Plaintiff*B  action  was  in  ejectment.  A  plea 
of  ''not  guilty"  had  been  interposed.  When  the  case  was 
reached  the  defendant  *^^  came  not,  although  called,  and  the 
court  rendered  judgment  for  plaintiff  without  a  jury,  and, 
apparently,  without  proof.  The  statute  then  in  force  provided 
that ''  when  the  parties  to  such  action  shall  agree  to  wai?e 
the  intervention  of  a  jury,  and  to  submit  the  case  to  the  coart 
it  shall  be  the  duty  of  such  court  to  try  and  determine  the 
facts,"  etc.  Under  such  a  statute,  and  upon  such  a  record,  this 
court  held  that  the  issue  made  could  not  be  tried  by  the  coart 
without  a  waiver  by  the  parties  of  a  jury  trial;  that  there  was 
no  such  waiver,  and  reversed  the  judgment.  The. real  ques- 
tion was  hardly  germane  to  our  case.  It  was  whether  or  not 
the  absence  of  the  defendant  amounted  to  a  waiver.  The 
holding  on  that  question  cannot  materially  aid  in  the  soluUoQ 
of  the  question  here  presented,  much  less  settle  it. 

We  have  examined  the  other  cases  cited  by  defendant'i 
counsel,  but  do  not  find  them  applicable  to  the  present  facta 
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A8  already  observed,  the  statute  indicates  several  methods 
of  showing  waiver.  Where  the  parlies  are  present  (as  in 
this  case)  there  most  be  consent,  and,  if  it  be  oral,  it  must 
be  given  in  open  court,  and  entered  on  the  journal.  When 
this  suflScientlj  appears  there  is,  in  law,  a  waiver.  Does  not 
just  that  thing  appear  here?  We  think  it  does.  The  parties 
were  present.  Without  objection  they  '*  submitted  the  cause 
to  the  court  upon  the  pleadings,  evidence,  and  arguments  of 
<;oun8el."  This  means  a  trial  of  the  cause.  It  means,  also, 
that  the  parties  consented  to  go  forward  and  try  the  cause  to 
the  court,  and  their  acts,  in  this  regard,  were  entered  on  the 
Journal. 

To  submit  a  cause  to  a  court  is  an  affirmative  act  It  is 
to  ask  the  court  to  hear  the  evidence,  consider  it|  and  apply 
the  law.  What  more  potent  ^  consent "  could  be  given  than 
this?  A  jury  was  not  demanded  because,  in  all  probability, 
the  counsel  and  the  court  alike  regarded  it  as  a  court,  and 
not  a  jury,  case.  True,  the  entry  says  that  neither  party 
waived  a  jury.  This  language,  in  the  light  of  the  entire 
entry,  naturally  means,  we  think,  and  should  be  held  to 
mean,  no  more  than  that  no  waiver  was  made  in  ^^  words. 
And  it  is  true  that  none  was  so  made,  but  actions  sometimes 
speak  louder  than  words. 

It  was  not  until  after  the  court  had  found  and  adjudged 
against  the  defendant  that  he  discovered  he  had  been  pre* 
judiced  by  not  having  his  cause  tried  to  a  jury.  His  objec- 
tion to  the  mode  of  trial,  we  think,  comes  too  late.  To 
sustain  his  claim  would  seem  to  be  trifling  with  justice. 
He  proceeded  to  trial,  without  objection,  to  a  court  having 
jnrisdiction  of  the  parties,  and  capable  of  being  clothed  with 
jarisdiction  of  the  subject  matter  for  all  purposes,  taking  his 
ohance  of  a  favorable  result,  and  cannot,  now  that  the  chance 
has  turned  against  him,  be  heard  to  question  the  authority  of 
the  tribunal  to  which  he  consented  to  submit  his  cause.  H« 
must  be  held  to  have  waived  his  right  to  a  jury  trial,  if  he 
had  such  right:  NichoUon  v.  Pim,  6  Ohio  St  26;  EUithrope  v» 
Buck,  17  Ohio  St  72;  AteriU  Coal  etc.  Co.  v.  Vem^r^  22  Ohio 
8t  372;  Miller  v.  Longaere,  26  Ohio  St  291;  Culver  v.  Rodgere^ 
S3  Ohio  St  537. 

We  think  it  was  not  error  for  the  trial  court  to  assume 

jurisdiction  and  try  the  issues.    And  as  this  holding  disposes 

of  the  case,  it  is  not  important  to  consider  whether,  as  a 

vok  xu^m 
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mnttf  r  of  law,  either  party  had  the  right,  under  the  plead* 
Inge,  to  demand  a  jury. 

The  judgment  of  the  circuit  court  will  be  reversedi  and  that 
of  the  common  pleae  affirmed. 


JuKT  TaiAL  ni  CxTn,  Casis.— Waitik  or:  Sm  the  note  to  Fimi 
hotU  Co.  ▼.  MoberiM,  48  Am.  Dea  194.  A  jary  trial  may  be  waired,  baiiig  a 
mere  ooDStitntional  priTilege:  Fimi  Bhmr  Sleamboal  Co.  ▼•  Fatter,  5  Qa.  194; 
48  Am.  Dm.  5M8.  An  agrMmeni  thai  the  pending  action  ahall  abide  the 
reenlt  in  another  oaee,  entered  on  the  doeketk  biode  the  partiee  to  it^  and  the 
defendant  by  entering  into  tnoh  an  agreement  waiTee  hie  right  to  a  trial  by 
Jvry  to  determine  tho  damagee:  CumnUmfft  ▼•  SnUtk^  50  Meu  868;  79  An. 
Dee.  829^  nndnoteb 
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BoaarrsHXP,  BnoaiCATiOH  or  OoHTRAcr  of. — A  written  faiatrameiit  which 
by  nuetahefaila  to  expreee  the  agreement  of  the  partiee  may  be  reformed, 
and  then  enforced  ageinat  a  enrety.  Henoe,  if  in  a  proeecntion  hj 
Margie  0.,  enretiee  are  offered  that  the  aconeed  will  appear  and  anew«r 
each  aoouaation,  but  the  undertaking  which  they  execute  is  by  mistake 
•o  drawn  that  it  declare*  that  they  will  appear  and  answer  the  aocoM- 
tion  of  Margie  £.»  euoh  undertaking  may  be  reformed  and  onfcreeil  ia 
an  action  against  the  snrettee. 

RioooMiZANCB,  Whbn  MAT  3M  DiGLAKBD  FoanoTBD. — A  rooognisuot 
condition ed  that  the  accused  shall  appear  and  answer  an  accnsatioa 
made  against  him  and  abide  the  order  of  the  oonrt^  given  under  a  statate 
deolsring  that  if  the  accused  fail  to  eppear  at  the  term  of  the  court  te 
which  he  is  recognised,  his  recognisance  shsU  be  forfeited,  the  forfeiture 
may  be  made  at  any  time  during  the  term  and  after,  as  well  as  befon^ 
a  verdict  against  him. 

Jame$  Af.  Reei  and  N.  JT.  Kennotif  for  the  plaintiffs  in  error. 

JR.  /•  Alexander  and  J.  C  Heinlein^  for  the  defendant  in 
error. 

***  Williams,  J.  The  principal  question  presented  is, 
whether  a  written  instrument,  which,  by  mistake,  fails  to 
express  the  agreement  of  the  parties,  may  be  reformed,  and 
then  enforced  against  a  surety.  The  plaintiffs  in  error  con- 
tend that  it  cannot;  and,  for  that  reason,  they  claim  the  court 
of  common  pleas  erred  in  overruling  their  demurrer  to  the 
amended  petition,  and  awarding  the  relief  it  demanded  against 
them. 

This  court,  in  a  number  of  decisions,  has  strictly  adhered 
to  the  rule  that  the  liability  of  a  surety  cannot  be  extended 
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by  implication  beyond' the  terms  of  his  contract.  Id  State  y. 
Medary^  17  Ohio,  654,  it  was  held  that  the  sureties  on  a  bond 
conditioned  for  the  faithful  performance  by  the  principal  of 
his  duties  as  a  member  of  the  board  of  public  works,  were 
not  liable  for  his  defalcation  as  an  acting  commissioner  under 
the  appointment  of  the  board. 

*••  In  MeGovney  t.  StaU^  20  Ohio,  98,  which  was  an  action 
at  law  on  an  executor's  bond,  conditioned  for  the  faithful 
administration  of  the  estate  of  James  Findley,  the  court  held 
that  the  sureties  were  not  liable  for  the  maladministration 
by  the  executor  named  of  the  estate  of  Joseph  Findley;  and 
that  the  bond  could  not,  by  parol  evidence,  be  made  applicable 
to  the  estate  of  Joseph  Findley*  It  was  decided  in  the  caso 
of  Myre$  t.  Parker,  6  Ohio  St  601,  that  an  appeal  bond,  which 
recited  that  the  appellant  had  taken  an  appeal  from  the  judg- 
ment of  the  court  of  common  pleas  to  the  supreme  court  of 
the  county,  and  the  condition  of  which  was  that  he  would  pay 
the  amount  of  the  condemnation  money  in  the  supreme  courts 
in  case  a  decree  should  be  entered  therein  in  favor  of  the 
appellee,  did  not  bind  the  sureties  for  the  payment  of  a  judg- 
ment of  the  district  court,  which,  at  the  date  of  the  bond,  had 
superseded  the  supreme  court  In  neither  of  these  cases, 
however,  was  the  reformation  of  the  written  instrument  sought, 
nor  were  the  allegations  necessary  to  entitle  the  parties  to 
that  remedy,  made  by  the  pleadings.  The  same  may  be  said 
of  all  the  cases  cited  by  counsel  for  the  plaintiffs  in  error. 
We  have  been  unable  to  find  any  reported  decision  in  which 
the  question  here  presented  has  received  the  consideration  of 
thia  court 

It  is  well  settled  that  written  contracts,  and  other  instru- 
ments of  writing,  may  be  reformed,  when,  through  fraud  or 
mistake,  they  fail  to  express  the  actual  agreement  and  in- 
tention of  the  parties;  and  that  the  fraud,  or  mistake,  may 
be  established  by  parol  evidence.  That  doctrine  has  been 
fully  maintained  in  numerous  cases  in  this  state.  The 
remedy  has  been  administered  even  where  the  mistake  was  in 
the  legal  effect  of  the  terms  of  the  instrument;  and,  but  for 
the  statute  of  frauds,  there  would  appear  to  be  no  reason 
why  the  contracts  of  sureties  should  not  be  subject  to  the 
remedy,  the  same  as  other  written  instruments.  The  obli- 
gation of  the  surety  rests  upon  a  consideration  as  adequate 
AS  that  of  the  principal;  for,  though  he  receive  no  pecuniary 
or  other  benefit  for  bis  undertaking,  credit  is  extended  to 
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the  principal,  and   adyantagee  are   obtained  by  him,  upon 
^*'  the  faith  of  the  surety's  engagement     But,  as  the  statate 
requires  a  promise  to  answer  for  the  debt  or  default  of  anathet 
to  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with in  order  to  be  binding,  it  is  contended  thaty  to  permit 
the  writing  to  be  reformed  in  any  material  part  upon  parol 
proof  of  a  mistake,  would  in  effect  be  to  establish  a  verbal 
contract,  and  make  it  obligatory  upon  the  surety,  oontraiy 
to  the  provisions  of  the  statute.    If  that  is  a  valid  objectmi 
to  the  reformation  of  a  contract  executed  by  a  surety  it  must 
be  equally  so  to  the  reformation  of   any  other    contract 
embraced  in  the  statute  of  frauds;   for  it  is  obvious  the 
objection  applies  with  equal  force  to  all  contracts  that  are 
within  its  provisions.    The  statute  is  not  less  explicit  in 
its  requirement  that  contracts  for  the  conveyance  of  any 
interest  in  lands  shall  be  in  writing,  and  signed  by  the  party, 
than  it  is  tliat  those  of  a  surety  or  guarantor  shall  be  of  that 
character.    Indeed,  it  is  expressed  as  to  both  classes  of  con- 
tructSy  in  the  same  language,  and  in  the  same  section.    And, 
if  those  of  either  class  cannot  be  reformed  on  account  of  the 
statute,  it  follows  that  those  of  the  other  cannot;  but,  if  either 
may  be,  then  so  may  the  other.    The  statute  presents  do 
greater  or  different  obstacle  in  the  one  case  than  in  the 
other.    It  has  long  been  the  settled  law  of  this  state  that 
contracts  concerning  lands,  and  even  deeds  and  mortgages 
by  which  they  have  been  conveyed,  may  be  reformed,  on  Uie 
ground  of  mistake  and  upon  parol  proof,  by  correcting  mis- 
descriptions, including  lands  omitted  by  mistake,  enlarging 
or  restricting  the  character  of  the  estate,  inserting  or  qualify- 
ing covenants  and  conditions,  and  in  other  respects.    la 
Davenport  v.  SovUy  6  Ohio  St  459,  it  was .  held  that  a  mort- 
gage might  be  reformed  so  as  to  include  land  not  described 
in  it,  and  then  enforced  against  the  same.    In  the  ease  of 
Clayton  v.  Freet^  10  Ohio  St  646,  a  deed  which  conveyed  an 
estate  in  fee  simple  was  so  reformed  as  to  convey  a  life  estate 
to  the  grantee,  with  remainder  to  her  children*    And  a  deed, 
defective  for  want  of  an  acknowledgment,  was  reformed  by 
enlarging  a  life  estate  into  a  fee  simple,  and  a  oonveyanoe 
decreed  accordingly,  in  the  case  of  Ormshy  v.  Longworth.  11 
Ohio  St  653.    Other  ^*  instances  in  which  like  relief  has 
been  awarded  may  be  found  in  Hunt  v*  Fr^c^uin,  1  Ohio, 
490;  Evantt  v.  Strode.  11  Ohio.  480;  88  Am.  Dee.  744!  Wib- 
4ier  V.  HarriB,  16  Ohio,  490. 
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Witb  respect  to  the  reformation  of  contracts  within  the 
statute  of  frauds,  Mr.  Pomeroy,  in  eection  866,  of  his  work  on 
Bquity  Jurisprudence,  says:  *'The  doctrine  in  all  its  breadth 
and  force  is  maintained  by  courts  and  jurists  of  the  highest 
ability  and  authority,  which  hold  that^  whether  the  contract 
is  executory  or  executed,  the  plaintiff  may  introduce  parol 
evidence  to  show  mistake  or  fraud  whereby  the  written  con- 
tract  fails  to  express  the  actual  agreement,  and  to  prove  the 
modifications  necessary  to  be  made,  whether  such  variation 
consists  in  limiting  the  scope  of  the  contract,  or  in  enlarging 
and  extending  it  so  as  to  embrace  land  or  other  subject 
matter  which  had  been  omitted  through  fraud  or  mistake; 
and  that  he  may  then  obtain  a  specific  performance  of  the 
contract  thus  varied,  and  such  relief  may  be  granted  although 
the  agreement  is  one  which  by  the  statute  of  frauds  is  required 
to  be  in  writing.    This  view,  in  my  opinion,  is  not  only  sup- 
ported   by   the    overwhelming    preponderance    of    judicial 
authority,  but  is  in  complete  accordance  with  the  funda* 
mental  principle  of  equity  jurisprudence."    In  Story's  Equity, 
section  164,  the  rule  is  broadly  stated,  that  equity  will  admin- 
ister the  remedy  of  reformation,  ^*on  the  ground  of  mistake,'^ 
as  fully  against  a  surety  or  guarantor,  as  against  the  principal 
party.    And  such  is  the  current  of  authority.     In  Wiser  v. 
Blachlyy  1  John.  Ch.  607,  it  was  held  that  ^when  the  inten- 
tion is  manifest,  this  court  will  always  relieve  against  mistakes 
in  agreements,  and  that  as  well  in  the  case  of  a  surety  as  in 
any  other  case."    There  a  guardian's  bond,  payable  to  the 
people,  was  corrected  to  run  to  the  ward.     In  the  case  of 
OlrMted  V.  Olmsted,  38    Conn.    309,  the  court    held    that, 
"  when  the  contract  of  a  surety  does  not  express  the  agree- 
ment or  intention  of  the  parties,  to  the  injury  of  the  obligee, 
and  that  is  clearly  made  to  appear,  equity  will  reform  the 
instrument,  as  well  against  the  sureties  as  the  principal." 
It  has  been  decided  by  the  supreme  court  of  Missouri,  that 
**  courts  may  reform  bonds,  both  as  against  the  principals 
and  sureties.     But  to  authorise*  such  step  the  evidence  ^^* 
must  be  unequivocal  to  show  the  existence  of  the  mistake 
and  its  precise  character":  State  v.  Frank,  51  Mo.  98.     And 
to  the  same  effect  are  many  cases.     Among  them.  Smith  v. 
Allen,  1  N.  J.  Eq.  43;  21  Am.  Dec.  83;  Armietead  v.  Bozmnn^ 
1  Ired.  Eq.  117;  Sikee  y.  Truitt,  4  Jones  Eq.  361;  Butler  v. 
Durham,  3  Ired.  Eq.  589;  Husan  v.  Pitman,  2  Hay  w.  504, 831*; 
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auU  r.  KnU$,  102  N.  Y.  877;  Prior  r.  WiUiamM,  8  Abb.  App. 
Deo.  624;  Brandt  on  Suretyship,  sec.  141. 

After  a  oarefol  and  somewhat  extended  examination  of  the 
question,  we  have  arrired  at  the  conclusion  that  a  written 
instrument  executed  by  a  surety,  which,  by  mistake,  fails  to 
express  the  actual  agreement  and  intention  of  the  parties, 
may  be  reformed,  upon  parol  proof,  like  other  written  instru- 
ments, and  then  enforced  against  the  surety.  But  the  evi- 
dence must  be  of  that  clear  and  conyincing  character  which 
leaves  no  reasonable  doubt,  either  of  the  mistake  or  the  terms 
of  the  agreement 

The  plaintiffs  in  error  further  claim  that  their  demarm 
to  the  amended  petition  should  have  been  sustained,  becauss^ 
its  averments  show  that  the  recognisance  was  not  legally 
forfeited,  the  forfeiture  not  having  been  made  until  after  the 
verdict.  The  recognizance  was  conditioned,  as  the  statute 
requires  that  the  accused  should  appear  and  answer  the 
accusation  made  against  him,  and  abide  the  order  of  the 
court  The  provision  of  the  statute  is,  that  '*  if  the  accused 
fail  to  appear  at  the  term  of  the  court  to  which  he  is  recog- 
nized, his  recognizance  shall  be  forfeited."  The  verdict  wss 
rendered,  and  judgment  entered  at  the  term  to  which  the 
accused  was  bound  to  appear,  and  we  see  no  reason  why  the 
forfeiture  could  not  be  made  any  time  during  the  term.  The 
important  condition  of  the  recognizance  is,  that  the  accused 
shall  abide  the  order  of  the  court  When  that  is  performed, 
its  purpose  is  substantially  accomplished,  and  his  appearance 
is  material  only  to  enable  the  court  to  enforce  its  judgment 
against  him,  by  committing  him,  as  the  statute  provides, 
upon  his  failure  to  furnish  security  for  the  sum  he  is  ad- 
judged to  pay  for  the  maintenance  of  the  child.  If  he  appesr 
and  defend  at  the  trial,  but  fail  to  appear  and  perform  the 
judgment  of  the  court,  there  is  a  breach  of  the  recognizance 
for  ^^^  which  it  may  be  forfeited;  and  that  breach  can  only 
occur  after  trial  and  verdict  We  think,  therefore,  that  the 
objection  urged  by  the  plahitiff  in  error  to  the  forfeiture  of 
the  recognizance  is  not  a  valid  one. 

It  is  also  contended  that  the  court  erred  in  requiring  the 
plaintiffs  in  error  to  go  to  the  trial  too  soon  after  the  amended 
petition  was  filed.  It  was  filed,  as  the  record  shows,  on  the 
first  day  of  December,  1888,  and,  against  their  objection,  the 
cause  was  set  for  trial  on  the  eighth  day  of  the  same  month. 
Their  claim  is,  that  they  were  entitled  to  the  same  time  in 
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which  to  answer  the  amended  petition  that  is  allowed  by  law 
for  answer  to  an  original  petition  which,  it  is  claimed,  gave 
them  until  and  including  the  third  Saturday  after  the  plead* 
ing  was  filed  for  answer;  and  especially  should  they  have 
heen  allowed  that  rule,  it  is  said,  because  no  other  time  for 
answer  was  fixed  by  the  court  The  court  is  authorised  to 
permit  amendments  of  pleadings  before  or  after  judgment  in 
furtherance  of  justice,  on  such  terms  as  may  be  proper,  '*  by 
inserting  other  allegations  material  to  the  case,''  and  in  many 
other  respects:  Rev.  Stats.,  sec.  6114.  An  amended  petition, 
which  contains  all  or  part  of  the  allegations  of  the  original 
petition,  with  others  that  are  material,  is  a  form  of  amend- 
ment permitted  by  the  statute,  and  a  mode  often  adopted; 
and  as  the  statute  has  prescribed  no  rule  day  for  answer  to 
6uch  a  pleading,  nor  to  an  amendment  in  any  form,  the  time 
within  which  an  answer  may  be  filed  to  a  pleading  of  that 
kind  is  within  the  discretion  of  the  court.  Where  no  other 
time  is  fixed  by  the  court,  setting  the  case  for  trial  on  a  speo- 
ified  day  is,  in  effect,  an  order  that  the  issues  be  made  up  by 
that  time;  and  it  appears  they  were  made  up  in  thia  oate 
before  the  trial  commenced. 
Judgment  afi&rmed.  

EQarrr— Rbiokmatiok  of  GoRTaAcn.^Bqnity  wiU  reform  an  inttnimmit 
which,  by  reaaon  of  a  miatake,  faUs  to  ezeonta  the  intention  of  the  partiea: 
Leilengdor/er  v.  Del/phy,  16  Mo.  160;  66  Am.  Dec  137,  and  note;  8mUk  ▼. 
Jordan^  13  Minn.  264;  07  Am.  Dec  232,  and  note;  BwitfU  ▼.  Strode^  U 
Ohics  4S0;  88  Am.  Dec  744,  and  note;  Chapman  ▼.  AUen^  Kirby,  399;  1 
Am.  D«c  24;  Coger  r.  McOte,  2  Bibb,  321;  6  Am.  Dec  6ia  See  nots  t» 
Mtekt  ▼•  BatekMlkr,  9  Am.  SI  fiep.  712. 
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JoiwiMJUiT  fOB  AuMONT— LiaN  OF.— If  in  a  final  deorea  of  diTorce  a  wifa 
la  awarded  a  groea  ram  aa  alimony,  anch  anm  ia  a  lien  upon  the  hna* 
band's  real  property,  if  by  the  statute  of  the  state  every  final  determiaa* 
tion  of  the  rights  of  the  parties  is  declared  to  be  a  judgment^  and  every 
judgment  to  be  a  lien  upon  the  lands  and  tenements  of  the  debtor  ia 
the  county  wherein  the  judgment  is  entered. 

A  JuDOM BUT  fotf  Alimony  la  a  Dxbt  ov  Rioord  aa  mnoh  aa  any  olbar 
judgment  for  money  ia. 

CharleB  A,  Beard^  for  the  plaintiff  in  error. 
W.  H.  BaUy  for  the  defendants  in  erroc 
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^^*  DicxMAN,  J.  The  original  ftotion  was  eommenced  is 
the  oourt  of  common  pbaa  of  Muakingum  coantj,  by  the 
^^*  plaintiffi  IfiDerva  Coiirad|  against  the  defondanis,  Sarab 
B.  Byerich  and  W.  H.  fioUn,  as  sheritC  of  that  oountj.  The 
object  of  the  suit  was  to  enjoin  the  sale  under  execution  of 
certain  lands  and  tenements  in  Zanesville,  Ohio,  described 
in  the  plaintiff's  petition,  which  had  been  levied  upon  by  the 
sheriffyto  satisfy  a  claim  for  alimony  in  favor  of  Sarah  E. 
Bverich.  As  disclosed  by  the  record,  the  undisputed  facts 
that  give  rise  to  the  only  question  before  us  for  determina- 
tion are  as  follows: 

At  the  January  term,  1889,  of  the  court  of  common  pleas 
of  Muskingum  county,  Sarah  B.  Bverich  obtained  a  divorce 
from  her  husband,  James  8.  Everich,  in  an  action  for  divorce 
and  alimony,  wherein  the  court,  having  ordered  the  deliverv 
to  her  of  certain  articles  of  personal  property  of  which  she 
was  the  owner,  further  ordered,  adjudged,  and  decreed  that 
James  S.  Bverich  pay  to  her  additional  alimony  in  the  sum 
of  one  thousand  dollars,  and  in  default  of  such  payment 
within  five  days  thereafter,  that  execution  issue  therefor; 
and  further,  that  he  pay  the  taxed  costs  of  the  action,  and 
that  execution  issue  therefor  in  default  of  payment.  Neither 
the  petition  in  the  action  nor  the  decree  for  alimony,  de> 
scribed,  mentioned,  or  referred  to  any  lands  or  tenements; 
and  the  decree  for  alimony  was  simply  for  the  gross  sum  of 
one  thousand  dollars  in  money,  and  was  not,  by  its  terms, 
made  a  charge  upon  any  real  estate. 

On  March  14,  1889,  Mrs.  Everich  caused  an  execution  to 
be  issued  against  the  property  of  James  S.  Everich,  to  satisfy 
the  judgment  for  alimony  and  costs,  and  the  same  was  levied 
by  the  defendant,  W.  H.  Bolin,  as  sheriff,  upon  certain  per* 
sonal  property,  but  no  levy  thereof  was  made  on  any  lands 
and  tenements,  and  the  same  was  duly  returned  into  the 
office  of  the  clerk  of  the  court  on  May  4,  1889.  The  person* 
ally  levied  on  was  sold  for  forty-eight  dollars  and  twenty 
cents,  for  which  a  credit  was  given  on  the  execution;  and  on 
August  1,  1889,  a  second  execution  was  issued,  and  levied  on 
the  lands  and  tenements  described  in  the  petition,  which  the 
sheriff  caused  to  be  appraised  and  duly  advertised  and  offered 
for  sale. 

On  tlie  tenth  day  of  July,  1889,  the  plaintiff,  being  fully 
informed  of  the  decree  for  divorce  rendered  at  the  January 
^^*  term,  1889,  of  the  court  of  common  pleas,  purchased  the 
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lands  and  tenements  so  levied  on  from  James  S.  Iverich, 
who,  on  that  day,  conveyed  to  her  in  fte  simple  the  pur- 
chased premises. 

At  the  time  of  the  purchase  of  the  property  there  was  a 
mortgage  thereon  which  had  been  execnted  by  James  8. 
Everich  and  Sarah  E.  Bverich  when  husband  and  wife;  and 
by  the  terms  of  the  contract  of  purchase  the  plaintiff  was 
to  assume  the  payment  of  that  mortgage  as  part  of  the  con« 
sideration  of  the  conveyance  to  her.  A  release  of  the  mort- 
gage was  accordingly  obtained,  by  the  plaintiff  executing 
with  her  husband  to  the  mortgagee  a  new  mortgage  on  the 
property  for  the  amount  originally  secured. 

As  prayed  for  in  the  plaintiff's  petition  the  court  of  com- 
Dfion  pleas  perpetually  enjoined  the  defendants  from  selling 
or  offering  for  sale,  by  virtue  of  the  judgment  for  alimony,  the 
lands  and  tenements  levied  on  and  advertised  for  sale  under 
execution. 

On  petition  in  error  by  Sarah  E.  Everich  the  circuit  court 
reversed  the  judgment  of  the  court  of  common  pleas,  and 
remanded  the  cause  for  a  new  trial.  By  this  proceeding  in 
error  the  plaintiff,  Minerva  Conrad,  seeks  to  reverse  the 
judgment  of  the  circuit  court. 

Upon  the  facts  as  thus  stated  the  question  is  presented, 
whether  the  judgment  in  favor  of  Mrs.  Everich  for  one  thou* 
sand  dollars  in  gross,  as  alimony,  was  perse  a  lien  on  the  lands 
of  James  S.  Everich  in  Muskingum  county.  If  such  lien 
was  thereby  created,  the  claim  for  alimony  must  take  pre- 
cedence of  any  rights  under  the  deed  executed  to  the  plain- 
tiff subsequently  to  the  rendition  of  the  judgment. 

It  is  urged  in  behalf  of  the  plaintiff  that  in  Olin  v.  Hun» 
gerford^  10  Ohio,  268,  decided  in  1840,  it  was  held  that  a 
decree  for  alimony,  to  be  paid  in  installments,  does  not 
operate  as  a  lien  upon  the  real  estate  of  the  defendant 
unless  made  a  charge  thereon  by  the  decree  itself.  The 
decree  in  question  in  that  case  was  rendered  in  1881,  and 
its  effect  was  determined  in  accordance  with  the  statute 
in  force  at  the  time  of  its  rendition.  By  the  act  then  in 
operation,  the  court  in  their  discretion  might  grant  ali- 
mony, ^^*  where  the  evidence  justified  such  decree:  2 
Chase's  Comp.  Stats.  1409. .  The  statute  did  not  make  the 
decree  a  lien  on  real  estate;  nor  was  the  effect  of  the  decree, 
as  to  alimony,  declared;  nor  was  the  mode  of  enforcing  its 
payment  designated.    But  the  power  to  grant  alimony  having 
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been  conferred,  some  mode  of  enforcing  its  payment  incident- 
ally followed.     And  the  court,  while  adopting  the  practice  of 
enforcing  collection  by  execution,  considered  it  an  exerdee 
of  legitimate  power  to  make  its  decree  a  charge  upon  real 
estate,  and  such  had  been  its  practice  in  cases  where  it  was 
deemed  proper.    It  is  true  that,  by  section  7  of  the  act  of 
March  14,  1831,  ''directing  the  mode  of  proceeding  in  chan- 
cery*' (3  Chase's  Comp.  SUU.  1692),  it  was  provided  that 
**  decrees  in  chancery  shall,  from  the  time  of  their  being  pro- 
nounced, have  the  force,  operation,  and  effect  of  a  judgment 
at  law."     But  the  court,  in  the  above-cited  case,  did  not 
recognize  a  sufficient  analogy  to  hold   that  a  decree  in  a 
divorce  case,  which  allows  alimony  to  the  wife,  and  which  is 
a  statutory  proceeding  throughout,  is  in  the  nature  of  a 
decree  in  chancery;  and  was  of  the  opinion  that  there  could 
be  no  more  propriety  in  calling  the  proceedings  in  a  divorce 
case  proceedings  in  chancery  than  there  would  be  in  calling 
proceedings  for  the  partition  of  real  estate,  under  the  statute 
regulating   that  subject,  proceedings  in  chancery.     By  the 
amendatory  act,  however,  concerning  divorce  and  alimony, 
passed  March  1, 1834  (32  Ohio  Laws,  37),  it  was  enacted  ''that 
all  proceedings  in  cases  of  divorce  shall  be  as  in  chancery." 
But  the  court,  in  Olin  v.  Hungerfordj  10  Ohio,  268,  did  not 
regard  this  statute  as  fixing  the  force  and  effect  of  decrees  in 
cases  of  divorce,  but  only  as  providing  the  proceedings  in 
order  to  arrive  at  such  decrees.    And  hence,  in  delivering  the 
opinion,  the  court  uses  the  language:  '^Even  under  this  stat- 
ute, should  we  hold  that  a  decree  for  a  gross  sum  to  be  paid 
the  wife  would  operate  as  a  lien,  it  does  not  follow  that  the 
same  principle  would  hold  where,  as  in  the  present  case,  it 
was  for  the  payment  of  specified  sums  annually  during  the 
joint  lives  of  the  parties.''    It  is  manifest,  therefore,  that  the 
court  did  not  pass  upon   the  question  now  before  ^^  us, 
whether  a  decree  for  alimony  payable  in  gross  operates  as  a 
lien  upon  the  lands  of  the  husband  in  the  county  where  it  ii 
rendered;  but,  as  involving  a  difference  of  principle,  the  court 
signified  that  in  respect  to  being  a  lien  upon  real  estate,  a 
distinction  might  be  drawn  between  a  decree  for  alimony 
payable  in  gross  and  a  decree  payable  in  installments. 

In  Kurtz  v.  KuriZy  38  Ark.  119,  the  court  speaks  of  the 
embarrassment  and  inconvenience  incurred  by  making  future 
payments  of  alimony  a  lien  upon  real  estate  as  too  obvious 
for  discussion;  but  remarks  that^  ^  as  for  all  sums  ordered  to 
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be  paid  at  once,  and  for  which  execution  may  issQe,  they  are 
already  general  liene,  without  being  so  expressed/'  As,  in 
our  view,  a  decree  for  a  gross  sum  to  be  paid  the  wife  for  ali- 
mony would,  in  itself,  operate  as  a  lien,  we  do  not  think  it 
necessary  to  inquire  how  far  a  decree  for  alimony  payable  in 
installments  is  thereby  obviously  distinguishable  in  regard  to 
its  operative  effect  as  a  lien  upon  real  estate. 

By  the  adoption  of  the  Code  of  Civil  Procedure  the  distinc- 
tion between  actions  at  law  and  suits  in  equity  and  the  forms 
of  all  such  actions  and  suits  theretofore  existing  were  abol- 
ished, and  in  their  place  but  one  form  of  action,  called  a  civil 
action,  was  instituted.  Prior  to  the  adoption  of  the  code, 
judgments  at  law  and  decrees  in  chancery  were  made  liens 
by  statute  on  the  lands  of  the  debtor  in  the  county.  But  the 
final  determination  of  the  rights  of  the  parties  in  action  is 
now  denominated  a  judgment;  and  a  lien  of  judgment  attaches 
to  the  lands  and  tenements  of  the  debtor,  within  the  county 
where  the  judgment  is  entered,  from  the  first  day  of  the  term 
at  which  judgment  is  rendered:  Rev.  Stats.,  sees.  6310,  5375. 
This  definition  of  a  judgment  is  broad  enough  to  comprise  all 
final  judgments  and  all  final  decrees.  Within  the  meaning 
of  the  statute,  a  final  determination  of  the  rights  of  the  par* 
ties  in  an  action  for  divorce  and  alimony,  in  which  a  sum  in 
gross  is  ordered  to  be  paid  as  alimony,  is,  in  its  nature,  a 
judgment;  and  if  so,  we  discover  no  good  reason  why  it  should 
not  become  a  lien  upon  lands  as  other  judgments.  In  section 
5697  of  the  Revised  Statutes  the  award  ^^^  of  alimony  is 
designated  a  *' judgment."  It  is  enacted  by  section  5703  that 
the  court  shall,  on  petition  for  alimony,  ....  ''give  judg- 
ment in  favor  of  the  wife  for  such  alimony  out  of  her  hus- 
band's real  and  personal  property  as  is  just  and  equitable, 
which  may  be  allowed  to  her  in  real  or  personal  property,  or 
both,  or  in  money,  payable  either  in  gross  or  in  installments." 
The  statute  thus,  to  all  intents  and  purposes,  authorizes  a 
money  judgment  as  and  for  alimony,  with  the  same  force  and 
effect,  in  itself,  as  any  other  judgment  for  the  payment  of 
money. 

It  is  contended  in  argument  that  alimony  is  not  a  debt, 
and  if  not,  that  it  is  difiQcult  to  see  how  it  is  a  lien,  unless 
expressly  made  so  by  the  court.  But,  in  Lockwood  v.  Krum^ 
34  Ohio  St.  1,  it  is  well  said  by  Boynton,  J.,  in  delivering  the 
opinion  of  the  court:  ''The  claim  for  alimony  rests  on  the 
common-law  obligation  of  the  husband  to  support  the  wife  in 
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a  manner  suiUble  to  bii  oondiiioa  and  station  in  life  during 
tbe  ezistenoe  of  the  marriage  relation.  And  this  obligalm 
is  as  binding  after  the  commission,  bj  the  husband,  of  a 
marital  offense  entitling  the  wife  to  a  divorce,  as  before.  In 
respect  to  such  obligations  she  may  well  be  held  to  be  a  cred- 
itor of  the  husband."  In  ChoMe  y.  ChoMe,  105  Mass.  38d,  it 
was  held  that  a  judgment  for  alimony  in  the  case  of  a  divorce 
a  vinculo^  or  from  bed  and  board,  creates  a  debt  of  record  in 
favor  of  the  wife,  and  that  she  is  entitled,  as  a  creditor,  to 
impeach  a  conveyance  made  by  him  with  intent  to  defrtnd 
her.  It  is  said  by  the  supreme  court  of  the  United  Statea  io 
Barber  v.  Barber^  21  How.  582,  595,  that  when  the  court  hav- 
ing jurisdiction  of  her  suit  allows  the  wife  from  her  hosband's 
means, by  way  of  alimony,a  suitable  maintenance  and  support^ 
*'it  becomes  a  judicial  debt  of  record  against  the  husband; 
and  is  as  much  a  debt  of  record,  until  the  decree  has  been 
recalled,  as  any  other  judgment  for  money  is.*'  And  if  tbe 
duty  of  the  husband  to  provide  proper  maintenance  and  sap- 
port  for  his  wife,  before  and  after  a  decree  of  divorce,  is  not 
technically  a  debt,  it  is,  nevertherless,  a  paramount  obliga- 
tion springing  out  of  a  sacred  relation,  which,  when  it  has 
pnssed  into  ^®*  judgment,  should,  as  such,  carry  with  it  tbe 
well-known  binding  force  that  attaches  to  judgments  at  law. 

We  have  examined  the  adjudications  in  the  several  states 
to  which  our  attention  has  been  called,  and  we  think  that 
reason  and  the  weight  of  authority  favor  the  conclusion  that 
a  decree  of  divorce  awarding  alimony  to  the  wife  in  a  gross 
sum  creates  a  lien  on  the  husband's  real  estate. 

In  the  case  of  Lawian^s  Petition^  12  R.  I.  210,  it  was  held 
that  an  allowance  of  alimony  in  the  sum  of  one  hundred  dol- 
lars per  annum  during  the  wife's  natural  life,  or  until  tbe 
further  order  of  the  court,  to  be  paid  semi-annually,  did  not 
constitute  a  lien,  payment  not  having  been  secured  by  an 
express  charge  on  the  real  estate.  But,  in  that  state,  judg- 
ments are  not  liens  upon  real  estate  except  under  levy  of  exe- 
cution, and  decrees  for  alimony  are  not  an  exception  unless 
they  become  so  by  being  specially  charged  upon  lands. 

In  Frake$  v.  Brown^  2  Blackf.  295,  the  wife  obtained  a  di- 
vorce, and  a  judgment  for  the  sum  of  five  hundred  and  fifty 
dollars  as  alimony.  By  virtue  of  a  fieri  faeia$  issued  upon 
this  judgment,  the  land  in  question  was  sold,  and  Brown,  tbe 
complainanti  was  the  purchaser.    In  a  bill  in  chancery  tbe 
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complainant  prayed  that  a  conyeyance  of  the  land  made  by 
the  husband  to  the  defendant,  Frakes,  might  be  set  aside 
A8  fraudulent  and  void.  In  the  opinion  Blackford,  J.,  says: 
**  It  is  said  that  real  eatate  is  not  liable  on  a  decree  for  a 
divorce  and  alimony.  The  answer  to  this  is,  that  here  is  a 
judgment  against  the  husband  for  a  certain  sum  of  money, 
rendered  by  a  court  having  jurisdiction  of  the  cause;  and  that 
€very  judgment  of  this  kind  is,  by  statute,  a  lien  on  real 
estate.  It  is  not  for  this  court  to  look  beyond  the  judgment 
in  the  case  before  us.  It  must  be  considered  as  having  the 
same  effect  as  all  other  judgments  for  the  payment  of  money, 
whilst  it  stands  unreversed,  and  remains  unsatisfied."  The 
statute  by  which  judgments  became  a  lien  on  real  estate  was 
the  general  enactment:  '* Judgments  in  the  circuit  courts 
are  hereby  made  liens  on  the  real  estate  of  the  defendant  or 
defendants,  from  the  day  of  the  rendition  thereof,  in  the 
county  where  such  judgment  ^*  may  be  rendered '':  Ind. 
Rev.  Laws  of  1824,  192. 

In  Keyes  v.  Scanlan^  68  Wis.  845,  the  complaint  set  out 
that  the  plaintiff  recovered  a  judgment  for  divorce  against 
her  husband,  and  that  the  sum  of  three  hundred  dollars  ali- 
mony and  costs  of  suit  were  adjudged  in  her  favor.  Section 
2367  of  the  annotated  statutes  of  Wisconsin  provides,  that 
upon  the  failure  to  pay  the  alimony  adjudged  to  the  wife,  ^  the 
court  may  enforce  the  payment  thereof  by  execution  or  other- 
wise, as  in  other  cases.''  In  construing  this  language,  the 
court  say:  '*  There  are  very  satisfactory  reasons  for  saying 
that  the  divorce  judgment  stood  upon  the  same  footing  as 
ordinary  money  judgments,  and  became  a  lien  upon  the  real 
estate  of  the  debtor  liable  to  execution  as  soon  as  docketed.'' 
Further  citations  are  unnecessary.  These  and  similar  oases 
illustrate  the  principle  that  a  judgment  for  a  gross  sum 
should  be  none  the  less  a  lien  on  real  estate,  because  rendered 
for  alimony  in  a  divorce  proceeding. 

In  our  opinion  the  circuit  court  did  not  err  in  holding  that 
the  plaintiff,  Minerva  Conrad,  could  not  maintain  her  action 
to  restrain  the  sheriff  from  the  sale  of  the  premises  acquired 
by  her  after  the  judgment  for  alimony  was  rendered,  and  that 
such  judgment  became  a  lien  on  the  premises,  which  Mrs. 
Everich  could  enforce  by  a  Isvj  of  sxacution  and  a  aals  to 
satisfy  it. 

Judgment  aflSrmed. 
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MAKBiAai  Ain>  DiTOMS— AuMoiir— Wbsthie  Dot.— AUmoojis  mti 
•trioUj  A  debt  d««  to  a  wif«.  b«t  rmtbtr  a  s«i«nJ  dutj  to  support  nadt 
■peeifio  ond  mooaiirod  bj  tbo  oourt:  Bomaine  t.  doatiKey,  129  N.  Y.  566;  9 
Am.  81  Rop.  644,  and  noto.    8oo  tbo  oztoodod  noU  to  MeihmM  r.  Mdkm, 

60  Am.  Doc  666. 

Makriaoi  amp  DnroxoB— AuMOiiT  Wbxthsb  Lmi  om  Hi»uxp*t 
RiAUiT.—Tbo  bnoboad'o  roolty  ooanot  bo  lot  off  to  tbo  wife  in  foe  Biepi* 
for  tbo  parpoeo  of  giving  bor  olimonj:  SnmU  t.  BuMteU,  4  G.  Grooo^  S6; 

61  Am.  Deo.  1 12,  ond  noto.  A  dooreo  for  the  portition  of  a  biuband'o  ciM 
io  not  proper  onloie  bo  rofnoet  to  give  bond  to  eeoiire  to  tbo  wifo  tbo  pertifle 
of  tbo  annool  profits  of  bis  ostste  deorood  to  bor  as  alimony:  LodtrUge  v. 
LoeMdge,  8  Dana,  88;  28  Am.  Doe.  62.  In  a  soit  for  diToroo  tbe  iMad 
whioh  goes  to  tbe  wifo  as  tbe  resolt  of  tbe  dlToreo  is  not  the  mbjeet  sutiff 
of  tbe  litigation,  and  tbo  oourt  bas  no  jnrisdiction  to  affeot  or  dxrert  di« 
title  of  tbo  bnsband  to  bis  landi,  or  to  deoree  tbat  ono-tbird  of  thorn  diaU  bt 
sot  apart  to  tbe  wife,  independent  of  a  dooreo  of  diToroo;  Hmutkm  ▼•  ^^ 
fMrmos,  17  Or.  499;  11  Am.  Bt.  Rep.  848»  and  noto;  \m%  soo  PtmH^' 
(kmfUU,  90  Not.  232;  19  Am.  81  Rop.  S6a 


Brewing  Company  v.  Baubb. 

(60  Ohio  Stats,  fieoi) 

Stidikoi  must  bb  Govfihbp  to  thb  lasun,  bnt  this  mlo  does  soft  tf- 
olnde  teitimonj  oapable  of  affording  a  reasonable  proanmption  or  infer- 
enoo  as  to  tbe  prinoipal  faot  or  matter  in  dispute. 

XrxDBMOB  or  Other  AociDBim.— In  an  action  to  reoorer  for  InjoiiMS"^ 
tained  by  an  omployoo,  and  whiob  ho  claims  reenlted  from  tbe  sosif* 
and  dangerous  character  of  an  appliance  with  which  it  was  bif  i^^T 
to  work,  OTidence  tending  to  show  that  on  a  prior  occasion  tbe  isib* 
appliance  behaved  in  the  same  manner  as  when  he  was  injuied  is  com- 
petont  as  tending  to  prove  lomo  vice  in  its  constmetion  rondering  ^^ 
operation  dangeroui,  snd  tbat  the  employer  knew,  or  should  harekiiov't 
of  such  vice. 

^atf e  and  Snider^  for  the  plaintiff  in  error. 

James  E.  Pilliod  and  Aahton  H.  Coldkam^  for  the  defendant 
in  error. 

***  MiNSHALL,  J.  The  action  below  was  by  an  employee  of 
the  defendant  to  recover  damages  for  a  personal  lojurK 
causedi  as  claimed,  by  the  negligence  of  the  defendant  in 
furnishing  an  unsafe  appliance  with  which  to  do  the  work  in 
which  he  was  employed.  The  averments  are,  in  substance, 
that  while  operating,  by  the  direction  of  the  superintendent 
of  the  company,  a  lift,  used  for  the  purpose  of  elevating  bar- 
rels and  similar  packages  from  a  lower  to  an  upper  floor,  be 
was  injured,  without  fault  on  his  part,  by  one  of  these  pack- 
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ages  falling  back  upon  bim,  and  tbat  it  resulted  from  the 
negligent  and  defectiye  construction  of  tbe  appliance,  of 
wbich  tbe  defendant  bad  notice,  but  of  which  be  had  no 
knowledge,  and  could  not  have  had,  in  the  exercise  of  ordi- 
nary care  on  his  part.  Issues  were  joined  upon  the  aver- 
ments of  the  petition  as  to  the  defective  character  of  the  lift, 
tbe  negligence  of  the  defendant,  and  the  averments  that  it 
happened  without  fault  on  tbe  part  of  tbe  plaintiff.  It  ap- 
peared that  the  lift  or  elevator  consisted  of  a  broad,  heavy, 
rubber  belt,  with  certain  lateral  supports  and  guides  of  tim- 
ber, running  nearly  perpendicular  against  a  board  the  full 
width  of  the  belt,  and  over  a  pulley  just  above  the  upper 
floor,  and  around  another  just  below  the  washioom  floor.  To 
the  face  of  this  band  were  attached  two  sets  of  iron  books  or 
arms,  which,  as  the  band  revolved,  **'  caught  the  barrels  on 
the  under  side  and  carried  them  up  through  an  opening  in 
the  floor;  and  as  they  turned  on  the  upper  pulley  the  barrels 
fell  away  by  their  own  weight  to  the  floor  above  and  left  the 
hooks  free  to  continue  their  downward  movement.  The  bar- 
rels to  be  elevated  were  placed  upon  a  skid  raised  above  the 
lower  floor  and  inclined  towards  this  revolving  band,  and  the 
man  tending  the  elevator  rolled  them,  one  at  a  time,  against 
the  bandy  ready  for  the  books  coming  around  and  upward 
from  the  lower  pulley  to  carry  them  over  the  pulley  ahove; 
and  as  one  barrel  was  freeing  itself  from  the  hooks  above,  the 
other  set  of  hooks  were  about  ready  to  receive  tbe  next  barrel. 
While  the  plaintiff  was  engaged  in  so  placing  the  barrels 
ready  to  be  taken  up  by  tbe  hooks,  one  of  them,  a  half- 
barrel,  after  being  carried  part  way  up,  fell  from  the  hookn, 
and  striking  his  hand,  then  resting  on  the  barrel  next  to  g> 
up,  caused  the  injury  complained  of. 

It  was  claimed  that  these  hooks  or  arms  were  too  8l)ort, 
and  that  in  any  irregular  motion  of  the  belt,  the  barrel  or 
package  being  lifted  would  drop  out  and  fall  back;  and  tliat 
this  was  not  an  infrequent  occurrence,  when,  as  sometimes 
happened,  the  belt  became  too  loose. 

During  the  progress  of  the  trial  a  witness  was  called  by  tlie 
plaintiff,  and  stated,  in  answer  to  a  question,  that  some  time 
before  be  bad  been  employed  by  the  defendant  to  do  the  same 
work,  and  that  while  so  employed  a  barrel  fell  back  and 
injured  him.  The  counsel  for  the  plaintiff  stated  that  this 
was  offered  for  the  sole  purpose  of  showing  the  dangerous 
character  of  tbe  machine,  and  tbe  defendant's  knowledge  of 
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that  fact,  and  for  no  other  pnrpoee.  The  oourt  then  stated 
that  it  would  be  received  for  these  purposes,  and  no  other; 
and  so  instructed  the  jury  at  the  time.  Similar  evidence  as 
to  the  falling  back  of  barrels  while  the  lift  was  being  (gr- 
ated was  given  by  other  witnesses,  to  which  the  defendant 
excepted  at  the  time. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  on 
which  the  court,  after  overruling  a  motion  for  a  new  trial, 
rendered  judgment.  The  judgment  having  been  affirmed  by 
**^  the  circuit  court,  this  proceeding  is  prosecuted  to  obtain 
a  reversal  of  both  judgments  so  rendered. 

The  only  question  in  the  case  is,  as  to  the  admissibility  id 
the  evidence  offered  to  show  that  on  former  occasionS|  when 
the  elevator  was  being  operated,  barrels  and  packages  feU 
back  and  injured  the  person  operating  it,  as  in  this  case. 

It  is  claimed  to  be  incompetent  on  the  ground  tliat  it  raises 
collateral  issues,  tending  to  mislead  the  jury  and  to  surprise 
the  opposite  party,  by  the  introduction  of  evidence  for  which 
he  could  not  have  been  prepared  by  the  nature  of  the  issue. 
The  rule  relied  on  is  thus  stated  by  Greenleaf:  ''The  evi- 
dence offered  must  correspond  with  the  allegations,  and  be 
con6ned  to  the  point  in  issue":  Greenleaf  on  Evidence,  sec 
61.  And  he  adds,  in  the  following  section:  ''This  role 
excludes  all  evidence  of  collateral  facts,  or  those  which  are 
incapable  of  affording  any  reasonable  presumption  or  infer- 
ence as  to  the  principal  matter  or  fact  in  dispute.'' 

The  authorities  on  the  question  are  conflicting.  The  courts 
of  Massachusetts  and  some  of  the  other  states  hold  that  such 
evidence  is  not  within  the  issue,  but  collateral  to  it,  and 
should  be  rejected:  CoUim  v.  DorehesUr^  6  Gush.  396;  Aldrich 
V.  Pelham,  1  Gray,  510;  Phillipi  v.  Town  of  WUlow,  70  Wis.  6; 
6  Am.  St.  Rep.  114.  But  reason  and  the  weight  of  authority 
are  the  other  way.  The  rule,  as  stated  by  Greenleaf,  excludes 
only  those  facts  **  which  are  incapable  of  affording  any  res* 
sonable  presumption  or  inference  as  to  the  principal  matter 
or  fact  in  dispute."  So  that  a  fact  cannot  be  said  to  be  col* 
lateral  to  the  issue  if,  when  established,  it  tends  to  prove  or 
disprove  the  principal  fact  in  dispute.  In  this  case  a  naffl- 
ber  of  principal  facts  were  in  dispute;  among  these  were  the 
defectiveness  of  the  machine,  and  the  defendant's  knowledge 
of  that  fact,  as  well  as  his  negligence  in  the  premises.  If  the 
evidence  objected  to  tended  to  prove  either  of  these  faetit 
there  was  no  error  in  its  admission.    There  is  no  rule  of  efi* 
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dence  wbiob  reqairat  that  what  ii  offered  should  be  releyant 
to  eyery  issue  in  the  ease;  it  may  be  relevant  to  one,  and 
irrelevant  to  another.  No  party  can,  as  a  rule,  prove  his  ease 
«fio  flatu.  He  is  compelled,  in  the  nature  of  things,  to  pro* 
ceed  step  by  step.  And  ^*  it  not  infrequently  happens  that 
what  is  competent  for  one  purpose  is  not  for  another.  The 
mixed  character  of  the  evidence  does  not,  however,  render  it 
wholly  incompetent.  The  evidence  in  such  case  is  admitted 
with  a  direction  from  the  court  to  the  jury  as  to  how  it  is  to 
be  applied — on  what  issAes  it  is  to  be  considered,  and  on 
what  not;  as  was  done  in  this  case. 

On  reason  it  seems  plain  that  evidence  as  to  bow  this  lift 
or  elevator  behaved  on  former  occasions — that,  at  other  times 
when  being  operated  by  other  persons,  barrels  being  lifted, 
had  fallen  and  injured  those  operating  it,  or  had  simply  fallei:: 
back,  the  conditions  remaining  substantially  the  same,  tended 
to  prove  some  vice  in  its  construction  that  rendered  its  operas 
tion  dangerous,  and  that  the  company  knew  or  should  have 
known  the  fact.  Inspection  itself  may  indicate  some  defect 
in  a  machine,  afPecting  its  safety  or  usefulness;  but,  as  is 
most  usually  the  case,  its  defective  character,  whatever  it 
may  be,  is  more  clearly  observed  in  its  operation.  Experi- 
ment is  the  final  and  most  conclusive  test  of  its  safety  as  well 
AS  of  its  usefulness;  and  the  fact  that  the  carefulness  of  the 
party  operating  the  machine  may  be  involved  in  each  instance 
may  affect  the  weight  of  the  evidence,  but  not  its  admissibil- 
ity, as  such  a  limitation  would  exclude  the  result  of  every 
experiment  offered  in  evidence;  which  would  amount  to  a 
reduetio  abturdum.  The  defectiveness  of  the  lift  and  the  com- 
pany's  knowledge  of  it  would  not,  however,  alone  constitute 
actionable  negligence.  The  character  of  the  machine  and  the 
employer's  knowledge  being  established,  it  still  remains  a 
question  of  fact,  whether,  under  all  the  circumstances,  a  case 
of  actionable  negligence  has  been  made  out.  That  which 
caused  the  danger  may  have  been  irremediable,  and  it  is  no 
^violation  of  duty  by  an  employer  to  put  one  in  his  employ  at 
the  operation  of  a  dangerous  machine,  if  the  employee  is  fully 
informed  as  to  its  character,  and  voluntarily  accepts  the 
•employment.  Wherever  force  is  applied  to  machinery  there 
is  more  or  less  danger  to  those  operating  it;  so  that  the  duty 
•of  tlie  employer  toward  his  employee  is  not  to  furnish  a  per- 
fectly safe  machine,  but  one  as  safe  as  can  be  provided  in  the 
exercise  of  ordinary  care  ***  and  prudeuce.    Whether  the 
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•mployer  is  negligent  in  this  regard  does  not  depend  solelj 
upon  the  fact  that  the  machine  is  known  by  him  to  be  a 
dangeroQB  appliance,  but  whether  with  such  knowledge  oe 
neglected  to  do  what  a  person  of  ordinary  care  could  and 
would  have  done  under  such  circumstances.  It  was,  bow- 
eyer,  incumbent  on  the  plaintiff,  in  making  out  his  case,  to 
show  the  dangerous  character  of  the  machine  and  the  com- 
pany's knowledge,  as  well  as  its  negligence;  and,  while  tl)e 
eridence  was  not  competent  to  prove  negligence,  it  did  tend, 
as  we  have  shown,  to  prove  the  other  facts,  and  was,  there- 
fore, admisBible.  As  said  by  the  judge  delivering  the  opinion 
in  Darling  v.  We9tmwreland,  62  N.  H.  403,  13  Am.  Rep.  55: 
**The  evidence  to  prove  several  independent  propositions  or 
distinct  facts  may  be  of  different  kinds  and  drawn  from  dif- 
ferent sources."  If  evidence  offered  be  relevant  to  any  issoe 
in  the  case  it  is  admissible,  however  incompetent  it  may  be, 
upon  other  issues.  Commenting  on  the  rule  that  confines  the 
evidence  to  facts  put  in  issue  by  the  pleadings,  and  excludes 
collateral  issues,  Doe,  J.,  in  the  case  just  cited,  says:  "This 
rule  merely  requires  the  evidence  to  be  relevant  It  merely 
excludes  what  is  irrelevant.  It  is  a  rule  of  reason,  and  not 
an  arbitrary  or  technical  one,  and  it  does  not  exclude  all 
experimental  knowledge."  And  it  was  there  held  that,  cm 
the  question  whether  a  pile  of  lumber  was  likely  to  frighten 
horses,  evidence  is  admissible  to  show  that  horses  passing  it 
were  or  were  not  frightened  by  it 

In  McCarragher  v.  Rogers^  120  N.  Y.  626,  an  action  to 
recover  damages  for  an  injury  sustained  by  the  plaintiff 
while  working  at  a  machine  in  the  employ  of  the  defendant, 
a  person  who  had  previously  been  injured  while  working 
the  machine  in  the  capacity  of  the  plaintiff  was  asked,  '*Hoir 
did  the  injury  occur  to  you,''  and  he  answered,  *'  It  jumped 
out  of  the  socket  in  the  same  way,"  the  evidence  was  held  to 
be  relevant  and  competent  as  bearing  upon  the  question 
of  the  condition  of  the  machinery.  And  the  court  said, 
that,  while  the  decisions  are  not  in  entire  harmony  on  the 
question,  such  is  the  rule  recognised  in  that  state.  And  so  in 
Morse  v.  Minneapolis  etc.  Ry,  Co.^  80  Minn.  465,  471,  which  was 
an  **^  action  by  an  employee  of  defendant  to  recover  for  an 
injury  caused  by  its  negligence  in  permitting  its  tracks  to 
be  and  remain  out  of  order,  such  evidence  was  held  compe- 
tent The  court  said:  '^  It  is,  of  course,  not  competent  for 
the  purpose  of  showing  independent  acts  of  negligence,  but 
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w»  think  on  principle  it  is  clearly  admissible  when  it 
tends  to  show  that  the  common  canse  of  these  accidents  is  a 
dangerous  or  unsafe  thing.  It  wonld  be  certainly  competent 
to  prove  by  an  expert  that,  at  a  time  either  before  or  after 
the  accident  when  the  instrument  claimed  to  have  caused  it 
was  in  the  same  condition  as  when  the  accident  complained 
of  occurred,  he  examined  and  experimented  with  it,  and 
found  it  capable  of  producing  like  results.  Hence,  there 
aeems  no  reason  for  excluding  ordinary  experience  when 
confined  within  the  same  limits  and  for  the  same  purpose. 
These  facts  are  in  the  nature  of  experiments  to  show  the 
actual  condition  of  the  instrument.  Upon  any  issue  as  to 
the  condition  or  safety  of  any  work  of  human  construction 
designed  for  practical  use,  evidence  showing  how  it  has 
aervedy  when  put  to  the  use  for  which  it  was  designed,  would 
seem  to  bear  directly  upon  the  issue.  It  is  sometimes 
objected  that  this  presents  new  and  collateral  issues  of 
which  a  defendant  has  no  notice.  In  a  certain  sense  every 
item  of  evidence  material  to  the  main  issue  introduces  a  new 
issue;  that  is,  it  calls  for  a  reply.  In  no  other  sense  does  it 
make  a  new  issue;  its  only  importance  is  that  it  bears  on  the 
main  issue,  and,  if  it  does,  it  is  competent."  We  have 
quoted  thus  fully  from  the  opinion  in  this  case,  because  it 
seems  to  set  forth  clearly  and  fully  the  reasons  for  the  ad- 
mission of  such  evidence,  and  to  answer  every  objection  that 
can  be  made. 

The  reasoning  on  the  Massachusetts  cases,  cited  above, 
and  relied  on  by  the  plaintiff  in  error,  has  generally  been 
regarded  as  unsound;  and,  for  this  reason,  the  decisions 
have  not  generally  been  followed  as  precedents  by  the  courts 
of  the  other  states.  Osborne  v.  City  of  Detroit,  82  Fed.  Rep. 
86,  where  it  is  said,  referring  to  the  Massachusetts  cases,  the 
weight  of  authority  is  decidedly  the  other  way;  City  of 
Chicago  v.  Powers^  42  111.  169,  173;  82  Am.  Dec.  418;  Moore 
V.  City  of  Burlington,  49  Iowa,  136;  Walker  v.  •••  Westfield^ 
39  Vt.  246,  261;  it  is  here  said  that  ''a  fact,  that  illustrates, 
as  by  an  experiment  the  condition  of  the  subject  matter  of 
the  issue  in  controversy,  is  not  collateral  to  the  issue,  but  is 
direct  evidence  bearing  upon  it"     City  of  Aurora  v.  Brown^ 

12  111.  App.  122;   Darling  v.   Westmoreland,  52  N.  H.  401; 

13  Am.  Rep.  55 — here  the  Massachusetts  cases  are  considered 
and  declared  unsound.  Delphi  v.  Lowery,  74  Ind.  520;  39 
Am.  Rep.  98,  contains  an   elaborate   review  of   the  cases. 
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Cool  ▼.  New  Durham^  64  N.  H.  419;  Kent  t.  Town  of  Lincolti^ 
32  Vt  591;  JRm;^o«  v.  £a«(«m  Countte$  Ry.  Co.,  8  Com.  B.  229. 

As  the  evidence  objected  to  tended  to  prove  that  the  lift 
had  in  it  a  vice,  making  it  dangerous  to  operate,  and  that 
the  company  had  notice  of  this  from  its  previous  behavior, 
there  was  no  error  in  admitting  the  evidence,  with  a  direc- 
tion to  the  jury  that  it  was  to  be  confined  to  these  purpoflae, 
and  could  not  be  considered  on  the  question  of  tha  defend- 
ant's negligence  in  the  premises. 

Judgment  aflBrmed. 

Spkar  and  Burkitt,  JJ.,  dissent  from  tha  judgment  of 
affirmance. 


BviDBROB  OF  Oram  AociDunm.— Tb«  foUowmg  Un*  of  omw  Md 
that  aneh  •Tidenoa  ii  inadBilMibU:  Brtmmer  t.  InkabitamtM,  8S  lit.  415; 
28  Am.  8t  Rep.  7S2,  and  note;  Maihem  t.  Cedar  RapkU,  80  Iowa,  459;  90 
Am.  8t  Rep.  4SS,  and  note;  PMUp§  t.  Tamm  ^  Wiikm,  70  Wis.  6;  5  Am. 
St.  Rep.  114»  sod  note;  and  CleveUmd  <fe.  i8^.  Co.  ▼.  Wymaui,  114  Ind.  525; 
S  Am.  St.  Rep.  644.  Se^  also,  the  extended  note  to  Hrndsom  t.  CUeagettc 
R.  /?.  Co.,  44  Am.  Rep.  694-696,  and  the  notes  to  Brands  t.  IMe§,  57 
Am.  Rep.  812,  and  ColUm  ▼.  OmncU  Blt{fst  7  Am.  Rep.  208. 

Btiduioi  sov  wiTHiic  THB  PLBADmos  shonld  be  stricken  oat:  AAm0m 
oU.B.S.Co.r,  KkmUr^,  87  Oa.  161;  87  Am.  St  Rep.  881. 
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(60  Ohio  Stati,  618.] 

A  HoTisr  PvBUO  n  Authorizbd  to  Pumuh  a  Witmhb  loa  OomiiR  if 
the  statu  to  relating  to  depositions  anthorifies  them  to  be  taken  before 
notaries  pnblio,  and  declares  that  the  refusal  to  answer  as  a  witasSi 
when  lawfnll J  ordered,  maj  be  punished  as  a  contempt  by  the  ooart  m 
oiBoer  by  whom  the  attendanee  or  testimony  of  the  witness  is  rsquirod. 

OovsTmrnoRAi.  Law— Rulbs  of  iMTBRrRBTAiroir.—Words  used  in  a  eoa- 
stitution  are  to  be  interpreted  with  referenoe  to  the  nsag^  or  cnstosi  of 
the  oountry  at  the  time  of  its  adoption. 

CevsnTUTiOHAL  Law.— What  Conflnnrm  Jvpioial  Powsa  within  tht 
meaning  of  the  oonstitution  is  to  be  determined  in  the  light  of  the  eoai- 
mon  law  and  the  history  of  our  institutions  as  they  existed  anterior  tob 
and  at  the  adoption  of,  the  oonstitution. 

OoHmiTUTioiiAL  Law.— A  Notakt  Pubuo  mat  bb  Aiithoribbd  to  Pinras 
A  WnvBas  FOB  Cohtbhvt  in  refusing  to  answer  a  material  question  os 
the  taking  of  a  deposition.  The  statute  purporting  to  confer  such 
authority  is  not  in  conflict  with  a  oonstitution  Teating  all  the  judidal 
power  of  the  state  in  certain  courts. 

A  Witi«bbb  n  Guilty  of  Contbmft  in  refusing  to  answer  a  question,  if  it 
doee  not  in  vol  to  any  question  of  priTilege  on  his  part^  and  tha  netar/ 
determines  it  ts  be  oompetenk 
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IdBBu— A  DvnrDAirr  mat  Show  PBOTooAHOir  worn  av  Allbobd  Lnn, 
ooniiifeiBg  of  prior  pablioatiioiif  Againtl  hinuclf  •!  ft  proTokiag  •bar* 
Mier,  «ad  to  whioh  tho  plaintiff  oontribntad. 

Harmon^  CoUtimj  Gold$mith  and  Hoadly^  and  FoUeti  and 
Kelley,  for  the  plaintiff  in  error. 

Bateman  and  Harper^  for  the  defendant  in  error. 

**^  MiNBHALL,  J.  The  objeot  of  this  proceeding  is  to 
reyerse  an  order  of  the  court  of  common  pleas  of  Hamilton 
oounty,  aflSrmed  by  the  circuit  court,  remanding  the  plaintiff 
in  error  to  the  custody  of  the  sheriff  of  the  county,  in  a  pro* 
ceeding  in  hahea$  earpu$y  the  return  of  the  sheriff  showing 
that  the  party  had  been  committed  to  the  jail  of  the  county 
by  a  notary  public  for  refusing  to  answer  certain  questions 
propounded  to  him,  his  deposition  being  taken  at  the  time 
before  the  notary  to  be  used  as  evidence  in  an  action  then 
pending  in  the  superior  court  of  Cincinnati,  the  suit  being 
that  of  Charles  A.  Costello  ▼.  The  Poet  Pvhlishing  Co.,  for  an 
alleged  libel  published  in  the  paper  of  the  defendant,  called 
The  CineinTiati  Poet  The  plaintiff  in  error,  Joseph  M«  De 
Camp,  haying  been  called  as  a  witness  by  the  defendant,  waa 
askedy  among  other  questions,  the  following:  ^*You  have 
stated  that  you  prepared  the  substance  of  the  article  pub* 
lished  in  the  Miami  VaMey  NewSj  and  employed  somebody 
else,  or  got  somebody  else,  to  assist  you  in  putting  it  into 
shape.  I  will  ask  you  who  that  person  was?"  After  an 
exception  to  the  question  by  the  plaintiff  as  incompetent  and 
irrelevant,  the  witness  answered:  ^' Well,  it  was  not  Mr.  Cos* 
tella''  To  which  the  counsel  for  the  defendant  said:  *'  That 
does  not  answer  the  question.  I  did  not  ask  you  who  ***  it 
was  not,  but  who  it  was."  To  this  the  witness  answered: 
*'  Well,  I  have  stated  several  times  that  Mr.  Costello  had  noth- 
ing to  do  with  that  article.''  He  was  then  asked  if  he  refused 
to  answer  the  question,  and  he  answered  that  he  did.  There* 
upon  counsel  for  defendant  said:  '*I  shall  ask  the  notary  to 
order  you  to  answer  the  question,  and  I  state  that  the  article 
from  which  the  matter  complained  of  in  the  petition  in  this 
case  was  taken  referred  to  the  article  mentioned  in  the  ques- 
tion in  The  Miami  Valley  News  as  the  occasion  for  writing  it, 
and  charged  Mr.  Costello  with  having  procured  the  article  to 
be  published.  And  we  expect  to  show  that  the  person  who 
prepared  the  article,  or  assisted  Mr.  Costello  in  preparing  it, 
was  Otto  Reich;  that  Otto  Reich  did  prepare  it,  caused  it  to 
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be  typewritten,  and  put  in  shape  for  publication,  with  the 
knowledge  and  in  consultation  with  Mr.  Costello;  that  the 
article  itself  was  scurrilous,  indecent,  and  scandalous,  and 
was  the  provocation  for  writing  and  publishing  the  article 
which  18  complained  of  in  the  plaintiff's  petition.  And  there- 
fore we  desire  the  evidence  for  the  purpose  of  proving,  or  aid- 
ing in  the  proof  of,  the  above  facts.'' 

He  was  then  ordered  by  the  notary  to  answer  the  question, 
but  refused  to  do  so. 

Counsel  for  the  defendant  then  stated  that  before  asking  the 
commitnaent  of  the  witness  for  his  refusal  to  answer  the  above 
question  there  were  some  other  questions  he  wished  to  ask 
him.  He  then  said:  ^'You  have  stated  that  three  hundred 
copies  or  thereabouts  of  the  article  were  sent  to  your  house 
on  Saturday,  and  on  Saturday  night  distributed,  partly  by 
the  aid  of  persons  you  had  requested  to  assist  you  in  doing  it. 
I  ask  you  to  state  who  these  persons  were."  The  witness 
stated  that  Mr.  Costello  was  not  one  6f  them;  but  refused  to 
answer  who  they  were.  Counsel  for  the  defendant  then 
stated:  "We  shall  offer  testimony  at  the  trial  to  show 
that  the  publication  and  distribution  was  made  with  the 
knowledge  of,  and  in  consultation  with,  the  plaintiff  in  this 
action,  and  that  the  circumstances  of  such  distribution  to  the 
families  of  Wyoming,  including  the  family  of  the  author  of 
this  article,  constituted  the  provocation  for  the  writing  of  the 
**'  article  complained  of,  which  refers  to  the  article  in  The 
Miami  Valley  NewSy  and  the  manner  of  its  distribution,  as 
being  in  part  an  act  of  Mr.  Costello.  I  shall  therefore  ask 
that  the  witness  be  compelled  to  answer  the  question,  and  I 
shall  object  to  any  statement  of  the  witness  as  testimony 
being  made  until  this  question  is  answered."  The  notary 
then  ordered  the  witness  to  answer  the  question,  and  he  still 
refused.  At  the  conclusion  of  the  examination  the  notary 
adjudged  the  witness  guilty  of  contempt  in  refusing  to  answer 
the  above  questions,  and  committed  him  to  the  jail  of  the 
county,  there  to  remain  until  he  should  testify  as  ordered. 

It  is  claimed  that  the  court  erred  in  remanding  the  party 
on  these  grounds:  1.  That  no  power  is  conferred  on  a  notary 
by  the  statutes  of  Ohio,  in  taking  a  deposition,  to  commit  a 
witness  to  jail  for  refusing  to  answer  a  question;  or,  if  this 
be  not  so,  then  2.  Such  power,  being  judicial  in  character, 
cannot  be  conferred  on  a  notary;  and  8.  The  questions  pro- 
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pounded  the  witness  were  incompetent  and  irrelevanti  and 
furnished  no  ground  for  a  commitment. 

1.  As  to  the  first  question,  Is  such  power  conferred  on  a 
Aotarj  public  by  the  statutes  of  the  state?  It  is  claimed  that 
the  only  power  possessed  by  a  notary  in  such  matters  is  that 
<K>nferred  by  section  119  of  the  Revised  Statutes,  giving  to 
him  the  same  power,  in  taking  depositions,  to  punish  a  wit- 
ness for  refusing  to  testify  that  is  conferred  on  a  justice  of 
the  peace;  which  power  is  conferred  by  sections  6541  and 
6542  of  the  Revised  Statutes.  These  sections  empower  a  jus- 
tice of  the  peace  to  impose  a  fine  of  five  dollars  upon  a  wit. 
oess  who  refuses  to  testify  before  him  in  any  matter  in 
which  he  has  power  to  require  such  witness  to  appear  and 
testify.  The  power  to  imprison  or  to  impose  a  greater  fine 
than  five  dollars  is  not  conferred  by  these  sections.  If  this 
were  the  limit  of  the  power  conferred  by  statute  upon  an 
officer  in  taking  depositions  to  deal  with  a  contumacious 
witness  the  argument  would  be  conclusive.  But  we  do  not 
think  so.  The  mode  of  taking  testimony  by  depositions  is 
provided  for  in  the  part  of  our  Revised  Statutes  relating  to 
civil  procedure.  Section  6269  designates  the  officers  before 
^*^  whom  evidence  in  this  form  may  be  taken,  and  includes 
'^^a  notary  publia"  Section  5252  provides,  among  other 
things,  that  **  a  refusal  to  answer  as  a  witness,  when  lawfully 
ordered,  may  be  punished  as  a  contempt  of  the  court  or 
officer  by  whom  the  attendance  or  testimony  of  the  witness 
is  required  ";  and  section  5254  provides  that  ^*  the  punish- 
ment for  the  contempt  mentioned  in  section  5252  shall  be  as 
follows:  When  the  witness  fails  to  attend  in  obedience  to  the 
subpoena  the  court  or  officer  may  fine  him  in  a  sum  not  ex- 
oeeding  fifty  dollars  ;  in  other  cases  the  court  or  officer  may 
fine  the  witness  in  a  sum  not  exceeding  fifty  nor  less  than 
five  dollars,  or  may  imprison  him  in  the  county  jail,  there 
to  remain  until  he  submits  to  be  sworn,  testifies,  or  gives  his 
deposition."  It  is  plain  that  by  these  sections  a  notary,  as 
any  other  officer  empowered  to  take  depositions,  may  im* 
prison  a  witness  in  the  jail  of  the  county  for  a  refusal  to  tes- 
tify before  him,  when  required  to  do  so,  and  the  imprisonment 
may  be  until  he  consents  to  do  so;  and  this  is  not  inconsist- 
ent with  the  power  conferred  on  him  by  section  119  of  the 
Revised  Statutes.  This  section  does  not  purport  to  limit  the 
powers  of  a  notary  public  to  those  of  a  justice  of  the  peace  in 
matters  of  contempt,  and  is  entirely  consistent  with  a  statute 
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that  confers  on  him  other  and  greater  powers  in  such  maiteiai 
as  is  done  by  the  section  above  referred  to. 

The  fact  that  this  construction  seems  to  render  the  pro* 
▼ision  as  to  notaries,  contained  in  section  119,  unnecessarj, 
is  of  no  consequence,  when  we  consider  how  the  statutes  of 
the  state  have  been  built  up  by  the  annual  labors  of  the 
legislature,  through  a  long  series  of  years;  and,  so  long  as 
consistency  is  preserved  by  the  legislature  in  making  amend* 
ments  to  the  laws  redundancy  is  a  matter  of  no  great 
moment. 

2.  It  is  next  maintained  that  the  imprisonment  of  a  wit^ 
ness  for  refusing  to  answer  a  question  oannot  be  conferred 
on  a  notary,  to  be  exercised  in  taking  a  deposition,  because 
such  power  is  judicial  in  character,  and  is  conferred  by  the 
constitution  upon  the  courts  of  the  state:  Const.,  art  4, 
sec*  X* 

***  It  is  a  rule  of  general  application  that  words  used  in  a 
constitution  are  to  be  interpreted  with  reference  to  the  usages 
and  customs  of  the  country  at  the  time  of  its  adoption.    It 
will  be  presumed  to  have  been  adopted  by  the  people  with 
the  understanding  of  its  terms  derived   from  such  sources. 
Thus  it  is  said  by  White,  J.,  in  State  v.  Harmon,  31  Ohio  St 
250,  that  *'  what  constitutes  judicial  power,  within  the  mean* 
ing  of  the  constitution,  is  to  be  determined  in  the  light  of  the 
common  law  and  of  the  history  of  our  institutions  as  they 
existed  anterior  to  and  at  the  time  of  the  adoption  of  the  con- 
stitution."   And  so,  in  Merrill  v.  Sherburne^  1  N.  H.  199, 8 
Am.  Dec.  52,  Woodbury,  J.,  speaking  of  the  constitution  of 
his  own  state,  says:   **No  particular  definition   of  judicial 
power  is  given  in  the  constitution;  and,  considering  the  gen- 
eral nature  of  the  instrument,  none  was  to  be  expected.    Criti- 
cal statements  of  the  meanings,  in  which  all  important  words 
were  employed,  would  have  swollen  into  volumes;  and  when 
those  words  possessed  a  customary  signification  a  definition 
of  them  would  have  been  useless.'' 

The  term  ^'judicial  power,"  as  used  in  the  constitution,  i> 
not  capable  of  a  precise  definition.  It  is  included  in  the 
power  to  hear  and  determine,  but  does  not  exhaust  the  power. 
That  it  embraces  the  hearing  and  determination  of  all  suits 
and  actions,  whether  public  or  private,  there  can  be  no  doubt 
But  we  think  that  it  is  equally  clear  that  it  does  not  neces- 
sarily include  the  power  to  hear  and  determine  a  matter  that 
is  not  in  the  nature  of  a  suit  or  action  between  parties. 
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Power  to  hetr  and  determine  matlerB  more  or  less  directly 
affecting  public  and  private  rights  is  conferred  upon  and 
ezercieed  by  administrative  and  executive  officers.  But  this 
baa  not  been  held  to  affect  the  validity  of  statutes  by  which 
such  powers  are  conferred:  State  v.  Hawking^  44  Ohio  St  98- 
109.  The  term  ** judicial  power"  has  never  been  taken  with 
such  latitude  of  construction  in  the  usages  and  customs  of 
our  American  commonwealths;  and  to  so  extend  the  jurisdic- 
tion of  the  courts  would  lead  to  the  most  embarrassing  results, 
with  little  or  no  compensation  whatever.  The  taking  of  depo* 
sitions  is  *'*  not  only  a  very  ancient,  but,  in  many  instances, 
necessary  method  of  obtaining  evidence  to  be  used  in  the  trial 
of  a  cause.  Without  such  means  of  obtaining  evidence  jus* 
tice  could  not,  in  many  cases,  be  done,  as  the  attendance  of 
the  witness  at  the  trial  could  not  be  secured;  and,  if  the  wit* 
ness  cannot  be  compelled  by  the  officer  taking  the  deposition 
to  answer  a  proper  question,  the  rights  of  a  party  might  be 
sacrificed  to  the  perversity  of  the  witness.  In  states  where, 
as  in  our  own,  the  power  is  conferred  by  statute,  it  has  fre* 
quently  been  exercised  by  notaries  and  suatained  by  the 
courts:  Dogge  v.  State,  21  Neb.  273,  278;  In  re  Abeles,  12  Kan. 
461;  Ex  parte  McKee^  18  Mo.  599;  Proffatt  on  Notaries,  sec. 
89;  Oiauque  on  Notaries,  sec.  146. 

The  case  of  Kilhoum  v.  Thompson,  103  U.  8.  168,  is  relied 
on  by  the  plaintiff  in  error,  but  is  not,  as  we  think,  in  point. 
The  case  does  not  deny  to  either  house  of  Congress  the  power 
to  punish  a  witness  for  contempt,  where  the  matter  that  is 
the  subject  of  inquiry  is  within  its  jurisdiction.  It  is  only 
when  it  has  no  jurisdiction  that  the  power  is  denied;  and,  the 
matter  then  being  inquired  into,  the  indebtedness  of  Jay  Cook 
A  Co.,  being,  as  held  by  the  court,  within  the  jurisdiction  of 
the  courts  of  the  United  States,  and  not  in  that  of  Congrees, 
the  commitment  of  Kilbourn  for  refusing  to  answer  a  queBti(»n 
put  to  him  by  a  committee  of  the  House  of  Representatives, 
touching  that  indebtedness,  was  held  illegal. 

This  seems  the  first  time  the  question  has  been  presented  to 
this  court,  though  the  statute  conferring  the  power  is  of  long 
standing.  Any  abuse  is  carefully  guarded  against,  by  the 
power  given  any  judge  by  section  5255  of  the  Revised  Statutes, 
on  application  of  the  witness  to  discharge  him  if  he  find  the 
imprisonment  to  be  illegal. 

Finally,  it  is  claimed  that  the  questions  put  to  the  plaintiff 
in  error  as  a  witness  were  incompetent^  and,  therefore,  the 
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commitment  was  illegaL  It  might  be  a  sufficient  answer  is 
this  to  say  that  neither  of  the  questions  inyolyed  anj  que»> 
tion  of  privilege  on  the  part  of  the  witness,  and  no  such  privi- 
lege was  claimed  as  an  excuse  for  not  answering;  and  it 
Beems  well  settled  that,  whether  the  questions  ***  are  in  other 
respects  competent,  is  a  matter  for  the  determination  of  the 
court  on  the  trial  of  the  action  in  which  the  depositions  are 
being  taken:  Ex  parte  MeKee^  18  Mo.  599;  Peopls  ▼.  Sher^, 
7  Abb.  Pr.  96;  People  v.  CaeeeU,  5  Hill,  164;  Bradley  ▼.  Vea- 
tie,  47  Me.  85;  Rapalje  on  Contempts,  sees.  66,  69,  70;  Prof- 
fatt  on  Notaries,  202. 

Here,  however,  the  evidence  sought  by  the  questions  seemi 
to  have  been  entirely  competent.  The  action  being  for  a 
libel,  the  defendant  had  the  right,  in  mitigation  of  damages, 
to  show  provocation.  He  had  the  right  to  show  a  prior  pub- 
lication b^  the  plaintiff  of  a  provoking  character,  or  that  the 
plaintiff  had  been  instrumental  in  the  distribution  of  such  a 
publication.  This  seems  to  be  unquestioned  law:  Townshend 
on  Slander  and  Libel,  sec.  414.  *^  For  the  law  makes  allow- 
ances  for  the  infirmities  of  human  nature  and  for  what  is  done 
in  the  heat  of  passion,  produced  by  the  improper  conduct  of  the 
adverse  party*':  Newell  on  Defamation,  519.  The  object  of  the 
questions  that  the  witness  refused  to  answer  was,  as  appeara 
from  the  statement  of  counsel,  to  show  that  the  plaintiff  in 
the  action  had  assisted  in  the  publication  and  distribution 
of  a  scurrilous,  indecent,  and  scandalous  article  in  7%^ 
Miami  Valley  News^  and  which  provoked  the  publication 
complained  of.  It  is  true  that  the  witness  stated  that  Mr. 
Costello  had  nothing  to  do  with  it  This  may  have  been  true 
to  the  best  of  his  knowledge,  but  may  not  have  been  true  in 
fact  An  answer  to  the  questions  would  not  therefore  neces- 
sarily have  tended  to  impeach  him.  The  person  who  assisted 
the  witness  may  have  been  instigated  by  Mr.  Costello.  The 
defendant  had,  therefore,  the  right  to  know  who  assisted  the 
witness  in  the  publication  and  distribution  of  the  article  in 
The  Miami  Valley  Newa^  as  such  information  might  have 
enabled  him  to  connect  the  plaintiff  with  the  publication  and 
distribution  of  the  article  in  that  paper.  Hence,  both  ques- 
tions were  competent  and  should  have  been  answered. 

Judgment  affirmed.  ^__^ 

NoTARnes  Public— Powaa  to  Pchisb  Withsss  loa  Oovtbkpt.— WIim* 
ft  witness  dnly  summoned  by  ft  notary  pnblie  to  testify  in  m  oftnae  by  gifinS 
Us  deposition  ntvmm  to  testify  ho  mfty  bo  oonunittod  bj  tho  aotafj  ftf 
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«mteinpt  for  nioh  rtfnstl:  In  rt  Ahdu,  12  Kml  461;  Dogge  t.  Skiie,  21  NeK 
272L  The  8iip«rior  court  in  which  an  action  is  pending  hu  no  power  nndor 
Mictions  1986  and  1901  <ii.  ths  Gods  of  Civil  Procedure  to  punish  a  person 
for  contempt  who  has  refused  to  obey  a  snbposna  issued  by  a  notary  publie 
before  whom  his  deposition  was  to  hare  been  taken:  Lainikif  r,  Superior 
Court,  72  Cal.  610. 

CoHSTiTcmoH— IiTTBBFASTATiOH.— In  oonstruing  a  pTOTision  of  the  eon* 
stttution,  its  history  and  the  conditions  and  circumstances  attending  ita 
adoption  must  be  kept  in  riew:  Sweet  t.  Syraaute,  129  N.  Y.  316;  Higgme  t. 
Prater,  91  Ky.  6.  In  the  oonstruction  of  written  constitutions  courts  are  to 
be  governed  by  the  purpose  of  the  framers:  Bmdhead  r,  MUwauiee,  19  Wis. 
624;  88  Am.  Dec.  711.  In  constming  a  constitutional  prorision  the  meauo 
ing  of  which  cannot  be  gathered  for  its  language,  the  court  will  oonsider  the 
contemporaneous  practical  construction  placed  on  it  by  the  legislature  and  the 
public  and  uniformly  acquiesced  in:  Chrieman  r.  Brookhaven,  70  Miss.  477, 
liarrieon  r.  State,  22  Md.  468;  86  Am.  Dec.  668,  and  note;  Bruce  r,  8chuykr\ 
4  Oilm.  221;  46  Am.  Dec.  447.  See  the  extended  note  to  8dkU£a$Ur  t.  Dud- 
kg,  60  Am.  Rep.  128-180. 

LiBBL — JusrmcATioir— Pkotooatiox  bt  Plairtitf. — Prerions  publiea* 
tions  by  the  plaintiff  are  not  admissible  in  an  action  for  libel^  unless  the 
defendant's  publication  was  in  the  nature  of  an  answer  to  or  a  commentary 
upon  the  pljuntiff*s  writing,  and  therefore  partook  of  the  nature  of  a  privi* 
leged  pnblieation:  Mayuard  r.  BeanUkg^  7  Wend.  660;  22  Am.  Dm.  606. 


Smith  v.  Gommissionbbs. 

CflO  Ohio  Btati,  828.] 

HiOHWATB.— Thb  Bstabluhmbnt  OF  A  Gradb  docs  not  neoeasarily  require 
the  enactment  of  an  ordinance  or  other  legislative  action,  but  may  be 
shown  by  the  nature  of  the  improvement  on  the  surface  of  the  highway 
nnder  the  direct  sanction  of  the  proper  anthorities,  whether  in  accord- 
ance with  an  ordained  grade  line  or  not. 

HiOHWATB,  Chakob  zh  Graob  OF.^If  a  public  highway  is  so  laid  oat  as  to 
indicate  that  it  is  designed  for  permanent  use  by  the  public  without 
substantial  alteration,  and  an  abutting  owner  improres  his  property 
with  reference  thereto,  and  to  its  reasonable  improvement  in  the  future 
for  the  public  convenience,  any  subsequent  change  in  the  grade  sub- 
stantially impairing  his  passage  to  and  from  the  highway  is  an  injury  to 
his  property  for  which  he  is  entitled  to  compensation. 

Action  againBt  the  board  of  connty  commisBionerB  of  Wayne 
county  to  recover  damageB  alleged  to  have  been  Bustained  by  a 
change  of  the  grade  of  a  highway.  The  plaintiffa  alleged  thern* 
selves  to  be  the  owners  of  certain  real  property,  and  that  for 
more  than  fifty  years  last  past  a  public  highway  had  run 
through  such  land,  and  been  kept  in  repair  and  condition  for 
public  use  by  the  public  authorities  vested  with  the  control  and 
managemeat  of  roads  in  the  county;  and  that  the  grade  of 
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Um  road  had  bean  efltablishad,  kept,  and  maintained  fixr  at 
least  fifty  years  at  practically  the  same  lerel;  that  the  plain- 
tiffs' land  was  improved  farming  land  with  dwelling-house, 
bam,  and  snitable  farm  buildings  thereon,  adjacent  to  and 
along  the  road,  and  with  reasonable  reference  to  its  presomp- 
tive  improvement  and  further  enjoyment  by  the  public  ao- 
thorities,  and  by  reason  of  the  established  grade  of  such  rosd 
plaintiffs'  lands  and  buildings  were  of  ready  and  easy  access 
to  and  from  the  same;  that  in  1884  defendants  changed  the 
grade  and  surface  level  of  the  road  by  excavating  a  part 
thereof  to  the  depth  of  sixteen  feet,  and  along  and  in  front  of 
the  buildings  already  mentioned  to  a  depth  of  from  five  to 
nine  feet,  and  that  along  the  other  portions  of  the  plaintifie' 
land  the  grade  was  changed  so  as  to  cause  the  road  to  be  filled 
to  a  height  of  fifteen  feet  at  different  points;  that  by  reason  of 
these  changes  the  buildings  and  improvements  of  plaintiffB 
had  been  shut  off  from  access  to  the  highway  and  the  value 
of  plaintiffs'  land  greatly  impaired;  that  the  change  of  grade 
was  made  without  any  notice  to  plaintiffs,  and  without  pay- 
ing them  any  compensation,  or  causing  any  assessment  of 
damages  to  be  made,  and  therefore  plaintiffs  asked  for  a  jury 
to  assess  their  damages,  and   alleged   that  such  damages 
amounted  to  fifteen  hundred  dollars.      A  demurrer  to  the 
complaint  was  sustained,  and   the  plaintiffs    declining  to 
amend,   judgment  was    catered    against  them,   and   they 
appealed. 

McClure  and  8myur^  for  the  plaintiffs  in  error. 

John  MeSweeney^  for  the  defendants  in  error. 

***  DicEHAN,  J.  The  first  question  that  claims  our  con- 
sideration is,  whether  the  original  petition  states  facts 
sufticient  to  constitute  a  cause  of  action  for  damages,  in  con- 
sequence of  excavating  and  filling  the  highway  to  which  the 
lands  and  buildings  of  the  plaintiffs  were  adjacent.  The  gen- 
eral rule  is  well  established  in  this  state  that  a  municipality 
may  become  liable  for  consequential  damages  caused  in  grad- 
ing a  street.  The  owner  of  a  lot  abutting  on  a  street  has  an 
easement  in  the  street  appendant  to  his  lots  whereby  he  is 
entitled  to  an  unobstructed  access  to  and  from  the  street,  and 
this  appendant  easement  is  as  much  property  as  the  lot  itself. 
This  right  of  property  vested  in  the  owner  of  abutting  land  is 
subject,  however,  to  the  right  of  the  public  to  grade  and 
improve  the  street.     But  grades  once  established  are  presump* 
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lively  permanenti  and  cannot,  it  is  obvious,  be  changed  with- 
out causing  injury  and  confusion:  Elliott  on  Roads  and 
Streets,  346.  And,  as  is  said  in  Crawford  y.  Ddaware^  7 
Ohio  St.  471,  ^*  if,  after  establishing  the  grade,  they  block  up 
or  cut  down  the  street  before  one  man's  house  for  the  benefit 
of  others,  doing  a  substantial  injury,  the  rights  of  property 
Imve  been  inyaded,  and  the  plainest  principles  of  justice 
require  compensation." 

The  private  rights,  easement,  and  facilities  of  the  owner  of 
lands  in  the  adjacent  highways  are  not,  upon  principle, 
materially  different  from  those  of  the  owner  of  lots  in  towns 
and  cities  in  the  adjacent  streets.  But,  in  both  instances,  it 
is  recognized  as  a  fundamental  principle,  that  if  improve- 
ments are  made  on  lots  or  lands  in  accordance  with  an  estab- 
lished grade,  and  the  grade  is  afterwards  altered,  and  a 
substantial  injury  thereby  done  to  the  owner  of  such  lots  or 
lands,  he  will  be  entitled  to  compensation. 

A  grade  line  for  a  public  road  or  highway  may  become 
practically  established  though  not  evidenced  by  legislative 
enactment  definitely  fixing  the  line.  In  Akron  v.  Chamber^ 
lain  Co.,  34  Ohio  St.  336,  82  Am.  Rep.  367,  it  is  said:  ''We 
are  of  opinion  that  the  establishment  of  a  grade  whereby  lot- 
owners  are  justified  in  assuming  that  no  change  will  be  made 
in  the  grade  of  a  street,  and  may,  therefore,  improve  their 
lots  with  reference  to  its  present  condition,  so  that  the  munici« 
pality  **^  will  be  liable  for  injuries  to  their  improvements, 
resulting  from  a  subsequent  change  of  the  grade,  does  not 
necessarily  require  the  passage  of  an  ordinance  or  other 
legislative  action;  but  it  may  be  shown,  by  the  nature  of  the 
improvement  on  the  surface  of  the  street,  under  the  direction 
or  sanction  of  the  proper  authorities,  whether  in  accordance 
with  an  ordained  grade  line  or  not." 

And  when  a  public  highway  has  been  so  laid  out  as  to 
indicate  that  it  is  designed  for  permanent  use  by  the  public 
without  substantial  alteration,  and  the  owner  of  adjacent 
lands  and  buildings  improves  the  same  with  due  reference  to 
the  highway  as  thus  established,  and  to  its  reasonable  improve- 
nient  in  the  future  for  the  public  convenience,  if  such  owner's 
passage  to  and  from  the  highway  be  thereafter  impaired  by 
a  substantial  alteration  in  the  highway,  it  will  be  an  injury 
to  his  property  for  which  he  will  be  entitled  to  indemnity. 
This  is  but  a  restatement  of  the  rule  announced  in  the  opinion 
in  Jackson  T.  Jaeksan^  16  Ohio  St.  168,  that  such  owner  has  a 
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priyate  right  of  acoaas  to  and  from  the  highwaj;  and,  wheo 
he  has  made  improyemente  on  his  land,  with  direct  reference 
to  the  adjoining  highway  as  then  established,  and  with 
reasonable  reference  to  its  prospective  improvement  and 
enjoyment  by  the  poblie,  he  has  a  private  right  of  way,  or 
passage,  to  and  from  the  highway  as  it  then  exists;  and  any 
substantial  change  in  the  highway,  to  the  injury  of  such 
passage  or  way,  is  an  invasion  of  his  private  property;  and 
this  private  right  extends  so  far  as  the  reasonable  and  con- 
venient enjoyment  of  such  improvements  requires  the  ose  of 
the  adjacent  highway. 

The  record  in  the  case  at  bar  discloses  as  facts  admitted  on 
demurrer  to  the  original  petition,  that  the  grade  of  the  public 
road  leading  from  Doylestown  to  Akron  had  been  established, 
kept  and  maintained  in  reference  to  adjacent  lands;  and  the 
grade  and  surface  of  the  road,  and  the  plaintiffs*  lands,  for  at 
least  fifty  years  preceding,  and  until  the  change  of  the  grade 
and  surface  level  of  the  road  in  1884,  had  been  kept  and 
maintained  at  practically  the  same  level.  The  plaintiffs' 
lands  adjacent  to  and  along  the  road  had,  during  the  time 
Above  mentioned,  been  improved  with  suitable  buildingi 
*'^  thereon;  and  had  been  so  improved,  and  the  buildingi 
erected  and  maintained  with  reference  to  the  established 
grade  of  the  road,  and  with  reasonable  reference  to  its  pros- 
pective improvement  and  future  enjoyment  by  the  public. 
By  reason  of  the  established  grade  and  relative  level  of  the 
road,  there  was  ready  and  easy  access  between  the  road  and 
the  lands  and  buildings  of  the  plaintiffs.  But,  by  changing 
the  grade  and  surface  level,  in  the  manner  and  to  the  extent 
set  forth  in  the  petition,  the  means  of  access  to  lands,  build- 
ings, and  improvements  from  the  road,  and  to  the  road  from 
such  lands,  have  been  impaired  and  made  inconvenient  and 
difficult. 

Upon  an  application  to  the  facts  stated  in  the  petition,  of. 
the  legal  principles  recognized  and  enforced  in  the  decisions 
of  this  court,  we  are  of  the  opinion  that  the  plainti£b  in  error 
had  a  right  of  action  against  the  defendants  in  error  for 
damages  in  consequence  of  the  alleged  change  and  alteration 
in  the  grade  of  the  road  or  highway. 

But  it  is  urged  in  behalf  of  the  defendants  that  the  peti- 
tion in  the  case  sets  forth  a  tort,  and  that,  therefore,  the  action 
is  not  maintainable  against  the  board  of  county  commission* 
ers  in  their  ^uoei  corporate  capacity.     County  commissioners 
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haye  power  to  improve  any  states  coontyy  or  township  road, 
or  any  part  thereof,  by  grading,  paving,  graveling,  planking 
or  macadamiziog  the  same:  Rev.  Stats.,  sec.  4829.  Having 
exercised  the  power  granted  by  statute  of  changing  the  grade 
of  the  road  or  highway,  for  the  purpose  of  improving  the 
same,  there  is  no  claim  that  the  work  was  done  in  a  careless 
manner,  and  no  question  consequently  arises  of  negligence  in 
the  discharge  by  the  defendants  of  their  official  functions. 
In  their  official  capacity,  as  the  representatives  of  the  county, 
having  improved  the  road  for  the  public  benefit  by  changing 
its  grade,  the  sole  question  involved,  namely,  that  of  compen- 
sation by  the  county,  to  the  owner  of  adjacent  lands,  gives  rise 
to  no  inquiry  as  to  any  personal  wrong,  neglect^  or  default  on 
the  part  of  the  commissioners. 

The  judgments  of  the  circuit  and  common  pleas  courts 
should  be  reversed,  and  the  cause  remanded  for  further  pro* 
ceedings. 

Judgment  accordingly. 

Municipal  OoBPOKAnova— LiABiLrrr  loa  ALTHanre  Oeadb  ot  Sranr! 
See  Coimmbm  Oa$  Ughl  efe.  On.  t.  Cpfemtei^  60  Ohio  8t  66;  ante,  p.  64Q, 
and  note^  aad  elao  the  tztended  nete  to  Qaddmd  t.  IfMOkmU^  SO  Am.  8t 
lUp.38S. 


DOBBB    V.    FORSYTHB. 
[00  Ohio  Stati,  728.] 

A  JuMionrr  ev  Diroaos  Obahtid  ih  AxoTHia  Statb  egftimt  e  wife 
orer  whom  the  ooortf  did  not  heT«  jnriadiotioii,  while  it  may  dindlve 
the  marriage  relation  existing  between  the  partieti  oennoi  affeot  her 
rights  in  the  property  of  her  hnsband  situate  in  this  state. 

Suit  by  Laura  Ann  Wood  torecoyer  dower  in  certain  lands 
to  which  she  claimed  to  be  entitled  as  the  widow  of  Isaac  M. 
Wood.  The  defendant  insisted  that  she  was  not  the  widow 
of  Wood  at  the  time  of  his  death,  and  in  support  of  such  claim 
relied  upon  a  decree  of  divorce  entered  in  the  state  of  Indiana. 
The  trial  court  found  that  Isaac  M.  Wood  in  the  year  1858 
removed  to  the  state  of  Indiana,  but  that  his  wife  Laura 
remained  a  resident  of  the  state  of  Ohio;  that  a  decree  of 
divorce  was  entered  in  favor  of  Isaac  M.  Wood,  and  against 
his  wife  in  the  state  of  Indiana,  in  the  year  1859;  that  the 
vrife  knew  nothing  of  the  proceedings  for  divorce  against  her 
until  after  the  death  of  her  husband,  but  that  by  the  laws  of 
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Tn^iftfMi  a  dMiee  0/  dirorce  released  both  hnsband  aud  wife 
abaolaielj  from  the  marriage  contract  and  dissolved  the  mar> 
riage  relation.  After  the  diroroe  Isaac  M.  Wood  contracted 
a  second  marriage,  and  thereapon  executed  a  conTeyanoe,  in 
which  his  second  wife  joined,  conveying  the  property  in  con- 
troversy to  John  Myers,  under  whom  the  defendants  claim 
title.  As  conclusions  of  law,  the  trial  court  found  that  the 
divorce  in  Indiana  was  inoperative  as  against  Laura  Ann 
Wood,  and  she,  having  died  during  the  pendency  of  the 
action,  that  her  administratrix  was  entitled  to  recover  tbe 
value  of  the  dower  of  said  Laura  Ann  Wood  from  the  filing 
of  the  petition  in  this  action  to  tbe  date  of  her  deatli.  From 
a  judgment  against  him  on  these  findings  the  deCsndant 
appealed. 

Kramer  and  Kramer^  and  Lowery  Jaelmn^  for  the  plaintiff 
in  error. 

William  Dimsy,  for  the  defendant  in  error. 


V**  The  Court.  The  court  below  did  not  err  in  its  con- 
clusions of  law  from  the  facts  as  found.  The  decree  of 
divorce  granted  the  husband  in  the  state  of  Indiana  acted 
only  on  the  marital  relation  between  the  parties,  and  did  not 
affect,  nor  purport  to  affect,  the  property  rights  of  the  wife  in 
the  state  of  Ohio.  For  aught  that  appears  the  divorce  may 
have  been  granted  on  some  ground  not  recognised  as  s 
ground  of  divorce  by  the  laws  of  this  state;  so  that  it  cannot 
be  said  that  it  was  granted  for  any  aggression  of  hers,  within 
the  meaning  of  section  5700  of  the  Revised  Statutes. 

But  if  it  were  otherwise,  as  she  had  no  opportunity  to 
defend,  all  that  can  be  claimed  for  that  decree  is  that  it  dis- 
solved the  marriage  relation  between  the  parties,  and  restored 
the  husband  to  the  status  of  an  unmarried  man.  This  the 
court  could  do;  but  as  it  had  no  jurisdiction  of  the  person  of 
the  wife  it  was  not  competent  to  the  Indiana  court  to  affect 
such  rights  as  she  had  acquired  in  the  property  of  the  hus- 
band under  the  laws  of  this  state:  Mansfield  v.  Mclntyrej  10 
Ohio,  27;  McGiU  v.  Deming,  44  Ohio  St.  64& 

Judgment  affirmed. 


Marriaob  Ann  BivoBOB— DivoROB  Aqaibbt  Noir*Ban]»aT  Dinvs- 
▲HT—Brrcor  or.  ^Although  a  mit  for  »  divoroe  is  in  tlM  natort  of  m  pio* 
oeoding  m  rem  or  qmtti  m  rem^  ia  to  far  as  it  affeoti  tho  marital  jtatet  of  tlM 
partiM^  tm  to  alimony  and  coata  it  ia  a  proooading  im  penonemi;  Mtgweg  ▼. 
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Hlgneif,  127  IT.  T.  408;  ti  Am.  8k  B«p.  4S2,  mad  noMi  W  lb«  mum  tAM 
«a6  Harding  t.  il&ldi,  9  Oreenl.  140;  28  Am.  Dm.  548»  uid  nolt.  8m»  ftlto^ 
th«  ooU  to  Janm  t.  /oimi^  2  Am.  8k  B«pb  4M^  a&d  Um  •zttadad  Doto  to 
BpyHn  T.  A^rfii,  66  Am.  Deo.  860.  A  fiool  dooroo  of  diroroo  Mttloo  all  prop, 
•orty  righto  of  tho  portiMi  and  bon  o  oobtoqaont  ootUm  by  oithw  porty  to 
detormino  any  qoootioa  of  olimooy  «  proporty  righto,  whioh  mi^t  hoTO 
boon  Mttlod  by  raoh  dooroo^  oad  o  doifoo  oa  ovrioo  bj  paUiootioB  ia  ao 
^ffMtoal  aa  wboro  poraonal  aorfioo  ia  aados  Mm  t.  Mm^  88  Kaa.  78A}  80 
81  Rop.  867,  aad 
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Phillips  v.  Hbnby. 

(100  PnnWTLTAllIl.  BtAVM,  M.] 

DmuEM. — ^ABSiOHimiT  ov  PsBaoHAL  Propbrtt  by  »  del>tor  to  »  ortditor 
oaanot  Im  Mt  aaide  on  th«  ground  of  dnrow  beoanM  the  miKiiiiieBtii 
the  remit  of  » threat  by  the  creditor  to  »  third  pereon  to  mmet  the 
debtor,  when  he  te  neither  arreited,  nor  is  any  oriminAl  proMeation 
institnted  againit  him. 

DvKiaB — AssiOHMiKT  foE  BiKBfR  07  OBBDnoBS.— An  aMignee  for  the 
benefit  of  creditors  cannot  plead  that  the  anignment  was  made  mder 
dnreee  by  hie  ataignor  for  the  pnrpoee  of  eetttng  aside  an  oUwwiw 
legitimate  transfer  of  property  by  the  assignor  to  pay  an  honest  debt 

Assumpsit.  M.  A.  Phillips,  trading  as  Phillips  A  Co^ 
having  a  claim  against  the  Swedeland  Manufacturing  Com- 
pany,  assigned  it  to  the  use  of  the  Haverhill  Safe  Depoat 
Company.  Phillips  &  Co.  afterwards  made  a  general  assign* 
ment  for  the  benefit  of  creditors  to  L.  B.  Henry.  The  Swede- 
land  Manufacturing  Company,  admitting  the  indebtedness, 
petitioned  the  court  for  leave  to  pay  the  amount  into  court, 
which  was  done,  and  an  issue  framed  to  determine  which  of 
the  rival  claimants  was  entitled  thereta  The  assignment  to 
the  Haverhill  Safe  Deposit  Company  was  for  a  just  debt, 
but  it  was  sought  to  defeat  the  assignment  on  the  ground 
that  Phillips  had  been  coerced  into  making  it  by  threats  of 
arrest  for  a  crime  committed  in  another  state.  His  attorneys 
hearing  of  these  threats  communicated  them  to  him,  and 
advised  him  to  make  the  assignment.  Judgment  in  favor  of 
the  assignor.    The  assignee  appealed.  ^ 
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JS.  C.  Boyer  and  /.  A.  Clark^  for  the  appellant 
J.  B.  Holland  and  J.  M.  Dettra^  for  the  appellee. 

**  Per  Curiam.  The  testimony  in  thie  case  is  far  abort 
of  the  kind  of  testimony  which  is  necessary  to  make  out  the 
defense  of  ^'duress.''  There  was  no  imprisonment  or  restraint 
of  the  body,  no  process  of  arrest  against  the  party,  no  prose- 
cution for  any  criminal  offense  instituted,  no  officer  of  the 
law  ready  to  arrest,  no  threat  of  any  kind  made  by  this  par* 
ticular  plaintiff*,  and  no  threats  by  anybody  made  directly  to 
the  person  affected.  There  was  only  a  threat  to  resort  to 
criminal  proceedings,  made  in  another  state  to  certain  friends 
of  the  party,  by  counsel  for  certain  creditors,  and  communi* 
cated  by  them  to  their  principal.  Horeorer,  Phillips,  *^ 
the  party  affected,  is  not  setting  up  the  defense  or  authorizing 
it  to  be  done.  The  defense  is  made  by  one  who  is  merely  an 
assignee  for  the  benefit  of  creditors,  and  we  are  of  opinion 
that  such  a  person  cannot  plead  this  defense  for  the  purpose 
of  setting  aside  an  otherwise  legitimate  transfer  of  property 
made  by  his  assignor  to  pay  an  honest  debt.  The  opinion  of 
the  learned  court  below  on  the  motion  for  a  new  trial  contains 
the  expression  of  sufficient  reasons  for  the  binding  instruction 
to  the  jury  to  render  a  verdict  for  the  plaintiff,  and  upon  that 
opinion  and  the  suggestions  above  made  we  affirm  the  judg« 
ment. 

Judgment  affirmed.  -^ 

DuBBSS  BT  Thbsats.— A  men  ihreftt  of  indietmcDt  dots  not  ooiutitiita 
dursM:  Cla/Un  ▼.  MeDanotigh,  83  Mo.  412;  84  Am.  Deo.  H  snd  Dote.  A 
person  wiU  Dot  be  relieved  from  liabUity  on  ft  oontraot  on  the  ground  that 
it  WM  obtained  from  him  by  threats,  nnleis  they  oansed  setnal  fear  of  some 
wrong,  ae  of  great  bodily  harm  or  nnlawfal  imprisonment,  or  were  of  such  a 
nature  as  to  destroy  the  freedom  of  wiU  of  the  party:  McClahr  t,  Wilmm,  IS 
CoL  82;  Wo(f  ▼.  Trcaceli,  94^Mich.  67a  Contracts  made  under  fear  of 
unlawful  imprisonment  can  be  avoided  for  duress:  8af\ford  T.  Stnuborgtrp 
26  Neb.  295.  A  threat  of  unlawful  imprisonment  is  duress:  Bddp  t.  Herrm, 
17  Me.  338;  36  Am.  Dec.  261,  and  note.  To  threaten  one  with  criminal 
prosecution  or  a  civil  action  is  not  duress,  when  be  is  believed  in  good  faith 
to  be  liable  to  such  suit  or  prosecution:  Thorn  v.  Phtkhamj  84  Me.  101; 
30  Am.  St.  Rep.  336,  and  note.  But  see  Kruschke  v.  Sftfan,  83  Wis.  873. 
Duress  of  the  person  may  be  by  actual  arrest  or  imprisonment  without 
lawful  authority,  or  threats  of  unlawful  arrest  or  imprisonment:  Belote 
▼•  ffendermm,  6  Cold.  471;  08  Am.  Dec.  432,  and  note.  See,  also^  the  mx» 
tended  notes  to  Mayor  v.  L^eraum^  46  Am.  Dm.  168^  and  Batttr  t.  ^mn- 
<M,  26  Am.  Deo.  874. 


J 
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GOMMONWKALTH   fK    GoTLV. 
[160  PimvTLTAiiiA  Stasia  Sft.] 

temm  A*D  OmoBBs— CftunKAii  Liabilrt  9om  Nj 

OvAMRaM  or  nn  Poob  tn  eriaiiiaUy  Ikbk  at  iwrninn  Inr  f« 
fill  neglaol  or  ref oial  to  diaobarge  thair  oflldal  dotiot  to  paapcn 
their  charge. 

Ownom  AND  OrncBRB— Criihkal  Liabilitt  iob  KBounr.^Tho  m|^mI 
or  failort  of  a  poUio  eAear  to  parform  aay  daty  w^i6k  hy  Uw  ka  ii 
raqaired  to  parform  ia  an  mdactabla  affniaa.  ^^mk  tinrngh  do  daaMgp  ii 
oaaaad  by  the  dafaalt^  and  a  mistake  aa  to  hia  powan^  or  with  nIatioB 
to  the  facts  of  the  case,  ia  no  protection. 

Orrics  AND  OfricsBs— Criminal  Lubilftt  ior  Nbolrot. — ^Diraeioia  «r 
oTeraeera  of  the  poor,  who  knowingly  bind  a  pauper  nnder  tbair  ekaifs 
to  aarrtea  with  a  craal  maatar,  mid  oonftinna  bim  in  aack  aarrioa  wkoa 
tkay  know,  or  ongbt  to  know,  that  bis  bealth  ia  aerioaaly  impaired  and 
bis  life  endangered  thereby,  are  gnilty  of  sneb  breach  of  datj  aa  esar 
atitntes  a  mtsdomaanor  in  oflSee,  and  anbjects  them  to  eriminal  iiabilitj, 
without  proof  of  notice  to  Aem  ol  eadi  apeoifio  act  of  cmallj  aaa- 
thbating  to  tlie  distrasa  of  their  riotim. 

PoBitto  OjrricsRa— MisiNiMXANOBB  ui  Ofrm.— A  pabUa  oAieer.  alter  tka 
expiration  of  bis  tarm,  may  be  proaeoated  and  pnniahad  fcr  » miria* 
meaner  committed  while  in  offioe. 

Johm  Hays,  J.  W.  W$tul^  W.  A.  Knumr^  md  M.  C.  Htmrn^ 
for  tii«  appellant 

fPl  /.  Shearer,  F.  Mauet^  and  /.  E.  Bamift ,  dittriel  oltonMy, 
for  the  commonwealth. 

^^  McCoLLUM,  J.  James  Goyle,  appellant,  Michael  Seavers, 
and  John  H.  Rhoads  were  jointly  indicted  and  tried  fcff 
neglect  of  their  duty  ae  directors  of  the  poor  and  of  the 
house  of  employment  for  Cumberland  county.  A  verdict 
of  guilty  was  rendered  by  the  jury^  sentence  was  suspended 
as  to  Seavers  and  Bhoads  on  their  payment  of  one-fourth 
of  the  eoirts,  and  Coyle  was  sentenced  to  pay  a  fine  of  one 
hundred  dollars  and  three*fourths  oi  the  costs.  The  pith  of 
the  complaint  against  them  was  that  they  neglected  ^  to 
discharge  a  duty  which,  in  their  official  capacity,  they  owed 
to  Joseph  N.  Diller,  a  poor  and  infirm  child,  aged  seven  years, 
wlio  was  a  legal  charge  upon  the  county  of  Cumberland,  and 
that,  in  consequence  of  their  neglect,  he  died.  In  the  first 
count  of  the  indictment  they  were  charged  with  having 
knowingly  permitted  him  to  be  grossly  maltreated  by  the  per- 
son to  whom  he  wae  apprenticed  by  them,  and  in  the  second 
count  thereof,  with  having,  while  he  was  in  their  charge  and 
tinder  their  care,  willfully  neglected  to  provide  him  with  reason- 
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abl«  and  neeessarj  food  and  clothing,  and  otherwise  abused 
and  ill-treated  him.  The  evidence  prodnced  on  the  trial  was 
clearly  BuflBcient  to  warrant  the  conclusion  that  the  death  of 
the  child  was  hastened  by,  if  it  was  not  solely  attributable 
to,  the  treatment  he  received  while  in  the  custody  of  Lafferty, 
to  whom  he  was  bound  by  them  on  the  4th  of  June,  1891,  for 
m  term  of  fourteen  years.  It  was  also  sufficient  to  sustain  a 
finding  that,  before  they  committed  the  child  to  the  care  of 
liaiferty,  they  knew,  or  ought  to  have  known,  that  the  latter 
was  not  a  proper  person  to  have  control  of  the  former. 
Boyer,  who  was  their  representative  in  the  arrangement  under 
which  the  child  was  left  at  Lafferty's,  six  weeks  before  he  was 
indentured,  was  advised  by  persons  in  the  neighborhood  that 
it  was  an  unsafe  place  for  a  boy  of  his  years.  The  testimony 
of  Underwood  and  Fink  on  this  point  showed  that  they  gave 
him  information  in  respect  to  the  character  of  Lafferty  and 
his  family,  and  their  harsh  treatment  of  a  child  in  their  care, 
which  would  have  prevented  any  prudent  person  from  com- 
mitting a  boy  of  tender  years  to  their  custody.  A  parent  so 
informed  would  not  have  surrendered  his  or  her  child  to  their 
possession  and  control  without  an  investigation  which  demon- 
strated that  the  charges  against  them  were  groundless.  The 
care  which  a  parent  ought  to  exercise  under  such  circum- 
stances devolved  upon  the  directors  when  young  Diller  became 
a  charge  on  their  district,  and  there  is  reason  to  believe  that, 
if  they  had  faithfully  performed  the  duty  thus  cast  upon 
them,  he  would  not  have  been  subjected  to  the  cruel  treatment 
which  appears  to  have  been  responsible,  in  some  degree  at 
least,  for  his  untimely  death.  But  it  is  manifest  from  the 
testimony  that  they  did  not  exercise  the  care  enjoined  by  the 
law,  and  that  they  were  negligent  in  binding  him  to  Lafferty 
And  in  their  failure  to  institute  proceedings  to  cancel  the 
indenture.  ^*  We  need  not  repeat  or  discuss  the  testimony 
descriptive  of  the  neglect  and  cruelty  to  which  the  child  was 
subjected.  It  is  sufficient  to  say  of  it  that,  in  our  opinion,  it 
fully  sustained  the  charges  made  in  the  first  and  second 
counts  of  the  indictment. 

It  is  contended  that  the  indictment  does  not  charge  an 
ofTeiiRe  known  to  the  criminal  law;  that  the  directors  are  not 
indictable  under  section  42  of  the  act  of  June  13,  1836,  Pub- 
lic I^awp,  550,  because  the  office  of  overseer  of  the  poor  is 
abolisbed  in  Cumberland  county,  and  that  they  cannot  be 
prooccuied  under  section  90  of  the  act  of  March  81,  1860, 
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Public  Laws,  405,  becanse  it  appears  from  tbe  indiciment 
and  the  testimony  that  the  maltreatment  complained  of  was 
after  they  left  the  child  with  Lafferty,  and  was  inflicted  by 
him  and  bis  family.  The  counsel  for  the  commonwealth 
agree  with  the  counsel  for  the  defendants  that  this  case  is 
not  governed  by  the  statutes  referred  to;  bat  the  former 
maintain,  and  the  latter  deny,  that  the  matters  charged  in  the 
indictment  constitute  a  common-law  misdemeanor. 

We  think  the  contention  of  the  defendants  that  the  com- 
mon law  does  not  hold  them  criminally  liable  for  a  willful 
neglect  or  refusal  to  discharge  their  duties  as  directors  is 
unsound.  In  19  American  and  English  Encyclopedia  of 
Law,  page  604,  the  rule  on  this  subject  is  stated  thus:  **The 
neglect  or  failure  of  a  public  officer  to  perform  any  duty  which 
by  law  he  is  required  to  perform  is  an  indictable  offense,  cYen 
though  no  damage  was  caused  by  the  default,  and  a  mistake 
as  to  his  powers,  or  with  relation  to  the  facts  of  the  case,  is 
no  protection.*'  In  1  Russell  on  Crimes,  page  80,  it  is  said 
that  *'it  is  an  indictable  offense  in  the  nature  of  a  misde- 
meanor to  refuse  or  neglect  to  provide  sufficient  food  or  other 
necessaries  for  any  infant  of  tender  years  unable  to  provide  for 
and  take  care  of  itself  (whether  such  infant  be  child,  appren- 
tice, or  servant)  whom  the  party  is  obliged  by  duty  of  cod- 
tract  to  provide  for,  so  as  thereby  to  injure  its  health."  In 
2  Archbold's  Criminal  Pleading  and  Practice,  page  1S65, 
it  is  said  that  "an  overseer  of  the  poor  is  indictable  for 
misfeasance  in  office,  as  if  he  relieves  the  poor  where  there 
is  no  necessity  for  it:  Tawney^s  coae,  16  Vin.  Abr.  415;  or  if 
he  misuse  the  poor,  as  by  keeping  and  lodging  several  poor 
persons  in  a  filthy  and  unwholesome  room,  with  the  windows 
not  in  a  sufficient  state  of  repair  to  protect  them  against 
tlie  severity  ^  of  the  weather:  Rex  ▼.  WetKeriU^  Cald.  432; 
or  by  exacting  labor  from  them  when  they  are  not  able  to 
work:  Rex  v.  Win$hip,  Cald.  76.  And  if  overseers  conspire 
to  marry  a  poor  woman  big  with  child,  for  the  purpose  of 
throwing  the  expense  of  maintaining  her  and  the  issue  from 
themselves  upon  another  parish  or  township,  they  may 
be  indicted:  Rex  ▼.  Comptorij  Cald.  246.  And  for  most 
breaches  of  their  duty  overseers  may  be  punished  by  indict- 
ment or  information."  In  Pennsylvania  overseers  of  the 
poor  have  been  indicted,  convicted,  and  sentenced  for  a  mis- 
demeanor in  office  in  selling  the  keeping  of  paupers  by  publio 
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Tendae  or  outcry  to  the  lowest  bidder:  Overuen  of  Milton  t. 
Overseen  of  WUliarMport,  9  Pa.  St.  48,  49. 

It  ii  a  wise  policy  which  exacts  from  a  ptiblio  oflSoer, 
in  trusted  with  the  care  of  the  poor  persons  in  his  district, 
faithful  and  humane  administration  of  the  laws  enacted  for 
their  relief.  In  the  proper  enforcement  of  such  laws  they 
have  considerate  and  kind  treatment  and  a  comfortable 
maintenance.  Their  inability  to  provide  for  themselves  is 
not  a  crime,  nor  any  excuse  for  neglecting  or  maltreating 
them.  As  charges  upon  the  district,  they  are  entitled  to  have 
from  it  wholesome  food  and  comfortable  clothing,  and  a  suf- 
ficiency of  both.  If  they  are  of  tender  years,  or  from  any 
cause  unable  to  work,  it  is  an  act  of  cruelty  to  exact  from 
them  the  performance  of  tasks  which  are  beyond  their 
strength  and  injurious  to  their  health.  It  is  culpable  negli- 
gence in  an  officer  representing  the  district  charged  with  their 
support  to  bind  an  infant  pauper  to  service  with  a  person 
whose  parsimony  and  cruelty  in  the  treatment  of  poor  chil* 
dren  committed  to  his  care  were  well  known  in  the  neighbor- 
hood in  which  he  lived.  Inquiry  in  respect  to  the  character 
of  the  master  is  a  duty,  and,  where  he  resides  in  a  county 
outside  of  the  district  in  which  the  pauper  is  settled,  and  is 
personally  a  stranger  to  the  officer,  the  nonobservance  of  it  is 
a  misdemeanor.  It  seems  to  us  also  that  it  is  his  duty,  after 
the  child  is  bound  to  service,  to  see  that  the  covenants  of  the 
master  are  substantially  complied  with,  and,  if  these  are 
willfully  and  persistently  violated  to  the  injury  of  the  child's 
health,  to  institute  the  necessary  proceedings  to  set  aside  the 
indenture. 

In  the  present  case  the  directors,  with  knowledge  of  Laf- 
ferty's  character,  bound  young  Diller  to  him,  and,  with  knowl- 
^ge  of  ^*  the  abuse  the  child  was  receiving  from  his  master, 
refused  to  take  any  measures  to  rescue  him  from  the  cruelty 
to  which  he  was  subjected  by  their  own  negligent  act  If,  as 
they  contend,  their  conduct  is  not  condemned  in  terms  by 
any  of  our  statutes  in  relation  to  the  care  of  the  poor,  it  is 
gratifying  to  know,  as  we  have  seen,  that  the  common  law 
holds  them  responsible  for  it  as  a  misdemeanor  in  office. 

The  several  specifications  of  error  which  complain  of  the 
■admission  of  evidence  of  deprivation  and  cruelty  after  the  5th 
of  September,  1891,  and  of  the  denial  by  the  court  of  the 
defendant's  motion  to  strike  out  such  evidence,  are  not  sus« 
iained.    The  evidence  referred  to  showed  a  continuance  of 
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tiie  in  XLBMgB  ib^j  approvad,  bj  ihdr  refntal  to  take  anj 
measnret  to  preTont  the  maflter'ia  parakteBco  ui  it»  and  wat 
daaoriptiTe  of  the  eoasequeoeea  of  their  De^igenoe.  With 
their  knowledge  of  his  characttr  and  of  his  maltroatoaent  of 
the  helplees  boy  they  oommitted  to  hie  cajre  they  sbottld  bare 
anticipated  what  followed.  Having  declined,  when  requeeted, 
to  intervene  in  behalf  of  the  enffering  child,  and  thus  impli- 
edly sanctioned  the  iiia8iM''s  abuse  of  him,  they  had  no  reasoi^ 
to  expect  that  be  would  receive  better  treatfiaent  thereafter. 
In  plain  violation  of  their  duty  to  the  child  and  the  district 
they  represented  tbey  knowingly  bound  him  to  service  with 
a  cruel  master,  and  continued  him  in  it  wheji  they  knew,  or 
ought  to  have  known,  that  bis  health  was  seriously  impaired 
and  bio  life  endangered  by  it  It  was  this  breach  of  doty 
which  constituted  their  offense,  and  it  was  competent  for  the 
commonwealth  to  introduce  evidence  descriptive  of  its  results 
without  proving  personal  notice  to  them  of  eaeh  spedfie  act 
ef  cruelty  which  contributed  to  the  distress  of  their  victim. 

We  are  not  able  to  discover  in  the  remaining  specificatioDS 
any  thing  which  calls  for  the  reversal  of  the  judgment  The 
contention  that  the  appellant  cannot  be  pioaecuted  aad.  pun- 
ifllied  for  misdemeanor  in  oflBco  because  his  term  hsa  expired 
ifl  not  supported  by  reason  or  authority,  and  certainly  be 
ought  not  to  complain  that,  while  he  was  liable  for  all  the 
costs,  he  was  required  to  pay  only  three-fourths  of  them. 

The  specifications  of  error  are  overruled,  and  the  judgment 
is  affirmed.  . 

OmciM— CannvAL  LiiBiLrrr  loa  Kboliot  or  Dorr.— It  bpeifeetif 
well  MtUed  that  the  aegleot^  failure,  or  ominion  of  a  paMio  officer  to  pw* 
form  any  daty  while  in  office,  which  by  law  he  ia  required  to  perform,  Si  a 
crime  for  which  he  may  be  indicted,  conrioted,  and  pvaiehedi  Every  eol- 
pable  neglect  of  public  duty  enjoined  on  tudi  officer,  either  by  common  Itw' 
or  by  atatnte,  ie  an  indictable  offense:  State  y.  BwOou,  2  Sw»n,  57;  BMrnm 
T.  State,  2  Cold.  181;  State  ▼.  WUUame^  12  Ired.  172;  StaU  y.  StaHw^  3» 
N.  J.  Lb  423;  StaU  ▼.  Kern,  61  N.  J.  Lw  259;  Regina  t.  Neale,  9  Ow.  k  P. 
i31;  Rex  ▼•  Cumminge,  6  Mod.  179;  Regina  ▼•  Bwk,  6  Mod.  306;  i?«e  y.  Hem- 
fning$t  8  Salk.  187.  Thin  mle  ia  eepedally  "well  establiahed  wben  the  dnty 
vef  aired  ia  of  a  minitterial  or  other  like  nature,  and  no  diacretioa  ia  repoied 
in  the  officer:  Rex  r,  Osborne,  1  Corny n,  240;  ComnumweaUh  y.  Oenther,  17 
Serg.  &  R.  135;  People  ▼.  Notion,  7  Barb.  477.  When  the  duty  impoeed  ia 
not  abtolnte,  but  conditional,  dependent  upon  the  honeet  ezerciae  of  jadg- 
ment  and  discretion  by  the  officer  called  upon  to  perform  it^  an  omiasioB  ta 
perform  ie  not  per  §e  an  indictable  offense:  State  y.  WUUame,  12  Ired.  172; 
State  y.  Powere,  75  N.  0.  281. 

A  public  officer  intrusted  with  definite  powers  to  be  ezerdaed  for  the  ben- 
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cfii  af  th%  eommmftjp  wbo  iMgllgmtijr  aViMi  or  tsmaMmMj  •xeec^  them, 
is  pnniih&ble  by  indietmeat,  thoagb  no  injurious  oilaoii  resali  to  Any  in4i* 
Tidnal  Irom  bis  Buscondad  Xbo  ciimo  oonflsts  in  Ihs  pnblie  oxamvlet  in 
gMrrerting  tboss  powocs  to  iho  purpocst  oi  tmad  and  wrong  wbieh  nro  com- 
aoitted  to  him  ni  iDttraments  of  bonofit  to  tbo  oitissa,  mad  of  safoty  to  bis 
rights:  SUtte  t.  Ota$ffaw,  1  Conferonos  R.  18;  2  Am.  Dso.  029.  Ststutss 
exist  in  n  majority  id  tbs  statae  wbicb  umJcs  a  wiUfnl  omiasioo  and  neglect 
by  s  pablio  officer  to  perform  a  daty  pertaining  to  bis  office,  onjotned  by  law 
npon  him  while  in  tbs  discbarge  of  bis  official  dntioi^  a  misdsmeanor:  Jk 
^arU  HarroU  47  OaL  129.  Bnt  tbs  failnre  of  a  oonnty  trsasnrsr  to  reside 
at  the  county  seat  of  bis  county  is  not  within  the  meaning  of  aach  a  statute: 
Sk  parte  Barrold,  47  C»l.  129.  Officers  of  a  aranioipal  oorpoimtion  an  poblio 
/officers  within  tbs  msaniag  of  a  statats  of  this  aatars:  Pmipk  t.  Bedell,  2 
Hai,  198. 

The  mayor  and  aldermsa  of  a  maaioipal  oorpMatioa  an  liable  to  be 
indicted  and  punishsd  indiWdually  for  iailnie  to  keep  in  npair  the  paUie 
streetf  of  the  towa:  fftil  y.  State,  4  Saeod,  448;  bat  maaioipal  officsra.  sacb 
as  coinmiasioners  of  highways,  an  not  Uabls  for  neglect  ia  falling  to  make 
repairs  in  streets  or  highways,  aniess  they  bars  loads  or  other  meaas  to 
defray  the  expanse  of  snob  npairsi  People  v.  Adeii,  2  Hill,  619. 

A  jailer  may  be  indicted,  conTicted,  and  pu Dished  for  permitting  the  jail 
to  become  so  filthy  as  to  sndaDger  the  oerofort,  health,  and  Utss  of  tbo 
prisoners:  McBrlde  ▼.  CommevweaUh,  4  Bueb,  881;  orermUag  OemnmonmeaUk 
r.  Mflcbdl,  8  Bush,  89l  A  public  inspector  of  provisions  may  be  indietsd 
lor  a  misdemeanor  lor  rdusing  to  perform  his  daty:  OommemeeaUh  ▼. 
Ceuther,  17  Serg.  ft  B.  135.  Although  a  justios  of  tbs  peace  may  bo 
indicted  lor  refasiog  to  istne  a  waxrant  lor  the  arreat  ol  a  lelon,  the  indiet- 
ment  must  charge  that  the  felony  was  committed  in  bis  preeenss,  or  that 
an  affidavit  ol  its  oonunission  was  tsndsred  to  him:  Steie  ▼.  Leigh,  8  Dot.  ft 
B.  127. 

An  indictment  lies  against  a  constable  lor  aei^igsntly  allowing  a  prisoner 
to  escape:  StaU  ▼.  Hafterry,  8  Strob.  144;  and  if  a  ccnstable  assumes  to  act 
without  giving  a  bond  he  it  JiaUe  to  indietment  lor  violation  ol  daty:  UnUed 
SieUee  w.  Mhame,  1  Granob  C.  0. 149.  A  peace  officer  is  subject  to  indictment 
for  failing  to  actively  atfist  in  suppressing  a  not:  BepMica  v.  Montgomerp, 
1  Yeatee,  419. 

A  clerk  ol  court  ia  liable  to  criminal  prosecntioa  lor  relusing  to  pay  over 
to  tbe  oonnty  treasurer  money  to  which  the  latter  is  entitled,  and  which  the 
former  has  collected:  Tucker  v.  Slate,  16  Ala.  670.  The  nfnsal  of  a  oounty 
officer  to  turn  over  his  books  on  tbs  expiration  ol  his  term  of  office  to  his 
saecesBor  is  indictable  as  a  misdemeanor:  Hewu  r.  State,  69  Mim.  280.  In 
snob  case  tbe  crime  is  complete  if,  at  the  expiration  of  bia  term,  bs  fails  to 
tarn  over  the  books,  and  bis  subsequent  nfueal  does  not  relievo  him,  but  is 
admissible  against  bim  to  throw  light  on  bis  previous  neglect:  Howm  ▼.  Stat% 
69  Miss.  23a 

A  clerk  of  a  county  court  may  bs  indicted  lor  issuing  a  marriage  lioease 
lor  tbs  marriage  ol  an  infant  without  the  consent  of  the  parent  or  guardian, 
and  contrary  to  the  statute,  and  a  mistake  of  the  clerk  as  to  his  powers,  or 
in  relation  to  the  facts  is  no  protection:  Commonwealth  v.  HiU,  6  Leigh,  636. 

LiABiLiTT  lOB  Corrupt  Com  duct.— A  ministerial  officer  who  acts  cor* 
rnptly  in  relation  to  duties  pertaining  to  his  office  is  criminally  responsible 
tberefor«  whether  be  acts  under  the  law  or  without  the  laws  State  v.  Power*, 
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75  K.  C.  281;  State  r.  Leaek,  60  Me.  58;  11  Am.  Rep.  172;  Slate  w,  Weige^ 
24  Mina.  150. 

The  memben  of  a  board  of  eupervisora  in  examining,  settlings  and  allcnr- 
ing  county  aooonnts  are  cfaarn^ed  and  intrnsted  with  definite  dntiee  Mid 
powers  to  be  performed  and  exercised  for  the  benefit  of  the  oonamanity^  aiid» 
if  they  wickedly  abuse  or  fraudulently  exceed  such  powers,  they  are  paniah- 
able  criminally  for  their  acts:  PeopU  ▼.  Stocking^  50  BarU  573.  Commia- 
sioners  of  excise  whose  duties  are  plainly  defined  by  statute  are  liable  to 
indictment  for  willfully  and  corruptly  granting  a  license  to  a  peraon  to  sell 
spirituous  liquors,  knowing  him  to  be  unqualified  to  hold  such  license:  Pe9» 
pie  T.  Norton,  7  Barb.  477. 

A  justice  of  the  peace  or  other  magistrate  is  not  liable  criminally  for  error 
of  judgment  in  a  judicial  proceeding:  State  ▼.  Porter^  2  Tread.  Const.  <M  ; 
Dounting  ▼.  HerrirJc,  47  Me.  4C2.  Gross  incompetency  in  a  magistrate  is  not 
of  itself  evidence  of  official  corruption  or  personal  depravity,  and  an  errone* 
ous  judicial  decision,  unaccompanied  by  any  fact  or  circumstance  indi- 
cating a  corrupt  or  dishonest  motive,  is  wholly  insufficient  support  to 
a  charge  of  criminality  or  corrupt  misconduct  in  office:  Quinn  w,  Seott^  29 
Minn.  456.  Although  it  has  been  held  that  justices  of  the  peace  are  not 
liable  criminally  for  corrupt  official  and  judicial  acts:  State  r.  CamjMi,  S 
Tyler,  177;  State  v.  OdeU,  8  Blackf.  396,  it  is  generally  maintained  that 
anch  an  officer  is  liable  criminally  for  corrupt  official  acts,  oppression,  or  will- 
ful misdemeanors  in  office:  State  v.  Gardner,  2  Mo.  523;  State  y.  Johneoa,  S 
Bay,  385;  State  ▼.  Porter,  2  Tread.  Const.  694;  Commonwealth  r.  Alexander^ 
4  Men.  ft  M.  522;  Jacobs  ▼.  Commonwealth,  2  Leigh,  709;  People  ▼.  Coon,  15 
Wend.  277.  It  is  generally  conceded  that  unless  a  criminal  remedy  is  given 
by  constitutional  or  statutory  enactment,  public  officers,  anch  as  legislators, 
judges  of  courts  of  record,  jurors,  or  other  officers  acting  jodicially  or 
intrusted  with  responsible  discretionary  duties  axe  not  liabla  to  ordinazy 
criminal  prosecution,  by  indictment  for  official  misoondnet  or  oormptioa 
while  in  office,  for  the  reason  that  they  are  subject  to  impeachment  or  other 
punishment  outside  the  ordinary  process:  Mechem's  Public  Offioers,  see. 
1023;  Bishop  on  Criminal  Law,  sec.  459,  et  seq;  19  Am.  ft  Bng.  Enoy. 
of  Law,  503.  And  this  rule  has  at  least  on  one  occasion  been  applied  to 
corruption  by  a  justice  of  the  peaoe:  Taylor  ▼.  DoremtLe^  16  N.  J.  L.  473, 
De  facto  officers  acting  ministerially  are  liable  criminally  for  neglect  in  per- 
forming the  duties  of  their  office  in  the  same  manner  as  officers  de  Jmre 
would  be  under  the  same  circumstances:  State  r.  Long,  76  K.  G.  254.  Hie 
same  rule  applies  to  corrupt  official  acts  performed  by  a  c2s  facto  jnstios  of 
the  peace:  State  v.  Caneler,  75  K.  C.  442.  "  A  person  who  undertakes  an 
office  and  is  in  office,  though  he  might  not  have  been  duly  appointed,  and 
therefore,  may  have  a  defeasible  title,  or  not  have  been  oompellabla  to  servs 
therein,  is  yet,  from  the  possession  of  its  authorities,  and  the  enjoyment  of 
its  emoluments,  bound  to  perform  all  the  duties,  and  liablo  for  their  omis> 
sion,  in  the  same  manner  as  if  the  appointment  were  strioUy  legal  sad  Us 
right  perfeet  "i  StaU  v.  McBntyre^  8  Ired.  171-l7i. 
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Geebnway  V.  Conbot. 

(160  PSMOTTLTAKXA  StATE,  18ft.] 
If  ABTU  AHB  SsmTAVT— lilHOB  ElCFLOTXn— NiGLIOBNOI.  — Ib  !■  aoliflll  bj 

»  minor  employM  over  fourteen  yean  of  age  to  recorer  damages  from 
his  employer  for  personal  injury  it  cannot  be  assumed,  as  a  matter  of 
law,  that  such  minor  with  six  months'  experience  in  a  machine-shop  is 
incapable  of  forming  a  judgment  of  the  danger  of  going  up  a  ladder  to 
put  a  belt  on  a  pulley,  especially  when  he  has  the  aid  of  a  warning 
given  by  an  older  and  more  experienced  workman* 

MaStiBB  AMD  SbRTANT— MlHOB  EmP LOYBKS— MbaSUBB  OF  RbSFOMSIBILITT. 

The  measure  of  a  child's  responsibility  is  his  capacity  to  see  and  ap« 
preciate  danger,  and,  in  the  absence  of  eridence  of  lack  of  capacity,  he 
is  held  to  such  measure  of  discretion  as  is  usual  in  those  of  his  ago 
and  experience.  Tbis  measure  varies  with  each  additional  year,  and 
the  increase  of  responsibility  is  gradual.  It  makes  no  sudden  leap  at 
the  age  of  fourteen  years.  That  is  simply  the  point  at  which  the  law, 
founded  upon  experience,  changes  the  presumption  of  capacity,  and 
casts  upon  the  minor  the  burden  of  showing  his  personal  want  of 
experience,  prudence,  foresight,  or  strength  usual  in  those  of  bis  age. 

MaSTIR  and  SbRTANT-  -LiaBILITT  TOB  NiOLIOlMCB  OF  FKLLOW-BBRTANn. 

An  employee  is  not  entitled  to  recover  damages  from  his  employer 
for  personal  injuries  caused  by  the  negligence  of  a  fellow-workman, 
who  has  no  general  authority  or  control  over  the  men,  and  differs  from 
them  only  in  that  a  part  of  the  work  requiring  to  be  marked  and  laid 
out  first  passes  through  his  hands,  and  that  upon  rare  occasions  he  has 
charge  of  the  shop  when  the  employer,  who  is  his  own  superintendent^ 
is  away,  if,  at  the  time  of  the  accident^  the  employer  is  present  and  in 
charge  of  the  shop. 

E.  A.  BaUard^  for  the  appellants. 

X.  R.  Fletcher  and  Qeorge  £o6tn8on,  for  the  appellee. 

*®®  Fell,  J.  The  plaintiff,  a  boy  over  fourteen  years 
of  age  at  the  time  of  his  injury,  bad  been  employed  for  six 
months  in  the  machine-shop  of  the  defendant.  The  shop 
was  a  small  one,  in  which  but  seven  or  eight  men  were  em* 
ployed,  and  was  under  the  direct  management  of  the  defend* 
ant,  whose  time  was  spent  there  in  superintending  the  work. 
On  the  morning  of  the  accident  the  plaintiff  had  been  en- 
gaged at  work  outside  the  shop,  and  was  told  by  the  defend- 
ant to  go  to  McNamara,  who  would  tell  him  what  to  do.  He 
was  directed  by  McNamara  to  drill  some  fastenings.  Accord* 
ing  to  the  plaintiff's  testimony  he  found  the  belt  off  the 
machine  he  was  to  use,  and  asked  McNamara  to  put  it  on^ 
and  was  told  by  him  to  do  it  himself.  He  procured  a  ladder 
in  order  to  reach  the  shafting,  and,  in  his  attempt  to  put 
the  belt  on  the  pulley,  his  hand  was  caught  and  seriously 
injured. 
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It  was  denied  by  the  defendant's  witnesees  tliat  tbe  plain- 
tiff had  been  told  to  put  the  belt  on,  and  two  of  them  testified 
that  when  he  was  going  np  the  ladder  tor  that  purpose  he 
was  told  of  the  danger^  and  cautioned  not  to  attempt  it,  and 
that  he  persisted  notwithstanding  this  warning. 

It  was  McNamara's  business  to  put  the  belts  on  the 
pulleys.  He  was  the  oldest  workman  in  the  shop,  and  bad 
charge  of  the  belts.  He  laid  out  the  work  for  the  other  em- 
ployees, and,  in  the  absence  of  the  defendant,  was  looked  to 
by  them  for  direction* 

The  question  of  contributory  negligence  on  the  part  of  the 
plaintiff,  and  the  question  whether  McNamara  was  mors  than 
a  fellow-servant  for  whose  negligence  the  defendant  would 
not  be  liable,  are  fairly  raised  by  the  testimony. 

Neither  the  first  nor  the  third  of  plaintiff's  points  pre* 
sented  the  question  of  contributory  negligence,  and  the  effect 
of  tlieir  affirtnance  without  qualification  or  explanation 
was  to  withdraw  that  subject  from  the  consideration  of  the 
jury. 

The  learned  judge  of  the  common  pleas,  in  the  course  of  a 
very  clear  and  impartial  charge,  said:  *'The  plaintiff  has  a 
right  to  recover  only  for  injuries  that  are  caused  by  negli- 
gence that  is  properly  chargeable  to  the  employer.  An  acci» 
dent  caused  by  the  negligence  of  the  plaintiff  himself  in  a 
case  of  this  kind  gives  the  plaintiff  no  right  to  a  verdict" 
This  we  ^®*  think,  however,  does  not  correct  the  error  of  the 
afTirmance  of  the  points.  The  jury  was  not  instructed  as  to 
wiiat  negligence  might  be  properly  chargeable  to  the  em- 
ployer, nor  directed  that  there  could  be  no  recovery  for 
injuries,  the  result  of  concurrent  negligence. 

There  was  testimony  that  the  plaintiff  before  he  went  up 
the  ladder  was  warned  of  the  danger.  We  cannot  assume 
that  a  boy  over  fourteen  years  of  age,  with  six  months'  experi- 
ence in  a  machine-shop,  is  incapable  of  forming  a  judgment 
of  the  danger  of  such  an  act,  especially  when  he  has  the  aid 
of  the  warnings  of  an  older  and  more  experienced  person.  As 
was  said  by  Mitchell,  J.,  in  Kelder  v«  Schwenh^  144  Pa.  St.  359, 
27  Am.  St.  Rep.  633:  '*A11  the  cases  agree  that  the  measure 
of  a  child's  responsibility  is  his  capacity  to  see  and  appreciate 
danger,  and  the  rule  is  that,  in  the  absence  of  clear  evidence 
of  the  lack  of  it,  he  will  be  held  to  such  measure  of  discretion 
as  is  usunl  in  those  of  his  age  and  experience.  This  measure 
varies  of  course  with  each  additional  year,  and  the  increase 
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of  responsibility  is  gradual.  It  makes  no  sudden  leap  at  the 
age  of  fourteen.  That  is  simply  the  convenient  point  at 
which  the  law,  foanded  upon  experience,  changes  the  pre- 
sumption of  capacity,  and  puts  upon  the  infant  the  burden  of 
showing  his  personal  want  of  intelligence,  prudence,  foresight, 
or  strength  usual  in  those  of  his  age." 

The  fourth  specification  of  error  is  to  the  refusal  of  the 
court  below  to  afiQrm  the  defendant's  point:  *'  Under  all  tha 
evidence  your  yerdict  should  be  for  the  defendant^  If  there 
was  testimony  showing  that  McNamara  was  a  vice-principal 
this  point  was  properly  refused;  if,  from  all  the  testimony,  it 
appeared  that  he  was  only  a  fellow-workman  it  should  have 
been  affirmed. 

The  plaintiff  testified  that  McMamara  was  ths  superintend- 
ent and  engineer;  that  "  he  was  called  the  engineer,"  and  took 
charge  of  the  place  when  the  defendant  was  away;  but  on 
erossrezamination  said  that  the  defendant  was  around  the 
shop  all  the  time,  seeing  that  everything  went  right.  This  is 
the  only  Kgfat  thrown  upon  the  subject  by  the  plaintiff  or  his 
witnesses.  All  of  the  testimony  shows  that  the  defendant  was 
in  the  building  or  the  adjoining  yard  at  the  time  of  the  acci* 
dent,  and  was  seldom  away  from  the  shop.  The  uncontra- 
dicted testimony  of  the  defense  is  that  McNamara  was 
employed  to  work,  not  to  superintend;  that  he  was  not  even 
employed  as  a  foreman,  ^*^  but  had  his  regular  work  like 
every  other  man  in  the  shop;  that  it  was  his  duty  to  run  the 
engine,  put  on  the  belts,  and  mark  fastenings  that  were  to  be 
drilled;  he  neither  employed  n(tf  discharged  workmen;  he 
was  clothed  with  no  special  authority;  he  had  no  general 
direction  of  the  business  or  any  part  of  it;  he  was  not  intrusted 
to  perform  a  duty  which  the  law  imposes  upon  the  employer, 
and  which  cannot  be  delegated  by  him  except  at  his  peril. 
He  differed  from  his  fellow-workmen  only  in  this,  that  a  part 
of  the  work  which  required  marking  and  laying  out  first 
passed  through  his  hands,  and  that  upon  occasions  of  raro 
occurrence  when  the  defendant  was  away  he  had  charge 
the  shop. 

On  this  occasion  the  defendant  was  not  absent,  and  there 
is  no  ground  for  a  pretense  even  that  McNamara  was  in  charge 
of  the  works.  The  direction  of  the  defendant  to  the  plaintiff 
to  go  to  McNamara  to  be  told  what  work  to  do  must  be  con- 
sidered as  having  relation  to  the  kind  of  work  he  was  accuse 
tomed  to  do  from  day  to  day,  which  was  cleaning,  jnpauning, 
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drilling)  and  counter^sinking,  a  part  of  which  had  firal  to  be 
marked  and  prepared  by  McNamara.  He  waa  placed  under 
the  charge  of  MoNamaray  only  aa  to  the  selection  of  his  par> 
ticular  work.  This  direction  was  not  a  delegation  bj  the 
defendant  of  his  general  authority  over  the  plaintiff  to  another, 
and  there  was  no  more  reason  to  suppose  that  the  plaintiff 
would  be  told  to  put  a  belt  on  a  moving  pulley  than  that  be 
would  be  required  to  run  the  engine. 

There  was  nothing  in  the  testimony  to  carry  this  ease  to 
the  jury  but  the  bare  assertion  of  the  plaintiff  that  McNamara 
was  the  superintendent,  unaccompanied  by  any  explanation 
of  the  nature  of  his  duties  or  proof  of  a  single  fact  to  substan- 
tiate it    The  uncontradicted  testimony  of  the  defense,  resting 
not  upon  mere  assertion,  but  upon  proofs  that  were  oonclusiye, 
shows  that  he  was  not  the  superintendent    This  cannot  prop- 
erly be  said  to  raise  an  issue  of  fact  for  a  jury.    On  the  one 
hand  was  the  assertion  of  an  opinion  or  conclusion;  gd  the 
other  the   proof  of  the  fact  which  demonstrated  its  error* 
Su[)erintendents  are  not  made  by  calling  them  such,  but  by 
the  nature  of  their  employment,  their  duties,  and  their  work- 
Aside  from  this  it  seems  to  be  conclusive  of  the  whole  case 
that  it  is  shown  by  the  plaintiff's  testimony  that  the  defendant 
'*^  was  his  own  superintendent  except  at  times  of  not  fre- 
quent occurrence  when  he  was  called  to  the  city,  and  that  on 
this  occasion  he  was  present  and  in  charge  of  the  shop. 

We  are  of  opinion  that  the  learned  judge  should  have 
affirmed  the  defendants  point  and  directed  a  verdict  for  him* 
The  judgment  is  reversed. 

Mastsk  and  Sbrvaht—Liabilitt  loa  Aotb  of  Fbllow-sbvtakts.— 
This  question  is  fally  disonssed  in  Jenkins  t.  Hichmond  He.  R,  R,  Co.^  39  S.  (X 
607;  89  Am.  St  Rep.  750,  and  note,  with  the  oaees  collected. 

Mastkr  and  Sbbvant— Liabilitt  vob  Injury  to  MiNoa  Ehplotbk-— 
Contributory  Nkoliobnob:  See  the  note  to  Rhodes  r,  Georgia  R,  R.  etc  Co., 
20  Am.  St.  Rep.  368.  A  minor  tervanti  properly  inBtructed  concerning  the 
danger  of  his  employment,  thereafter  stands  on  the  same  plane  with  other 
servants  with  respect  to  the  risks  of  the  employment:  FUk  t.  CemtrcU  Pof^ 
R,  R.  Co.,  72  Cal.  S8;  1  Am.  St.  Rep.  22,  and  extended  note.  Proof  that  a 
minor  servant  had  done  the  work,  in  the  doing  of  which  he  was  injored,  for 
some  time  prior  to  the  accident  and  of  the  number  of  times  he  had  done  ife» 
^ay  be  properly  considered  by  the  jury  in  determining  whether  the  roaster 
was  negligent  in  requiring  him  to  continne  it:  Hinckleii  ▼.  Horasdowtkjf^  133 
111.  309;  23  Am.  St.  Rep.  618,  and  note.  See  Ciriatik  ▼•  Merchant*  Woqlin  Co-* 
151  Mass.  152;  21  Am.  St.  Rep.  438.  Ordinary  car«  for  minors  is  that 
degree  of  oare  which  children  of  the  same  age  are  accnstomed  to  ezerciss 
under  similar  circumstances:  Rolling  Mill  Co,  t.  Cot-rigm^  46  Ohio  St  SS3; 
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15  Am.  St.  Rep.  698.  So  the  precantiont  which  a  masier  ts  honnd  to  take 
itnih  referenoe  to  hie  minor  eerrante  matt  be  gradnated  with  nsferenoe  to 
tiieir  ignoranoe  or  experience,  so  as  to  make  them  fnliy  aware  of  the  danger 
to  which  they  may  be  exposed:  Smith  w,  Iitrin,  51  N.  J.  L.  607;  14  Am.  St. 
Bep.  699;  Chicago  etc.  Brkk  Co.  ▼.  Reinneiger,  140  HI.  334;  38  Am.  St  Bep^ 
S49,  and  note^  with  the  eaaes  oolleotod. 


Deaolb  V.  Dbaolb. 

(leo  PmmsTLVAiaA  Oulte,  908.] 

Pbooiss— Rrrcnur — Alteration.— It  is  not  competent  for  a  sheriff  to  alter 
or  amend  a  return  of  process  which  has  been  made.  If  the  writ  t)ears 
his  return,  and  has  been  delivered  to  thf  prothonotary,  the  sheriff's  oon« 
trol  over  it  is  ended,  and  any  alteration  by  him  without  leave  of  court 
is  unauthorized  and  void. 

Pboobss — RiTUBa—ALTKBATioN— Pbacticb.— The  question  whether  there 
has  been  sn  alteration  by  the  sheriff  of  a  return  made,  or  only  a  refusal 
by  him  to  accept  a  return  prepared  by  his  deputy,  but  not  actually 
made,  and  the  substitution  by  him  of  a  new  one  in  place  of  it  while  the 
writ  is  still  in  his  hands,  is  a  question  for  the  court,  before  which  the 
case  is  heard,  to  decide. 

A,  A,  Vosburg  and  W,  S.  HuUlander^  for  the  appellant. 
A.  D.  Dean  and  O.  B.  Davidsony  for  the  appellees. 

••*  Fell,  J.  The  plaintiff  in  this  case  brought  an  action 
of  ejectment  against  the  defendants,  and  the  deputy  sheriff 
who  had  the  writ  was  told  to  serve  it  on  Thomas  Deacle  as 
their  agent.  He  made  the  service  as  directed,  and  wrote  tlie 
return  to  that  effect  on  the  back  of  the  writ.  The  plnintifTs 
attorney,  having  seen  the  return  on  ihe  writ  when  it  was  in 
the  office  of  the  sheriff  or  the  prothonotary,  entered  a  rule  of 
reference,  under  which  arbitrators  were  chosen,  who  made  an 
award.  The  sheriff,  '^*  under  the  advice  of  his  counsel,  aiul 
before  the  return  day,  prepared  a  new  return  of  nihil  habet  as 
to  the  defendant,  and  this  return  was  pasted  over  the  return 
first  written. 

Two  rules  to  show  cause  were  then  granted  by  the  court, 
one  on  motion  of  the  defendants  to  set  aside  the  award  of 
arbitrators  and  the  other  on  petition  of  the  plaintiff  to  rein- 
Qtate  the  original  return.  The  first  of  these  rule^  was  made 
absolute  and  the  second  discharged;  and  this  action  of  the 
court  is  assigned  as  error. 

It  is  not  competent  for  the  sheriff  to  alter  or  amend  a 
return  which  has  been  made.    If  the  writ  in  this  case  bore 
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his  return,  and  was  delivered  to  the  prothonotary,  hw  control 
over  it  had  ended,  and  any  alteration  by  him  without  leare 
of  the  court  was  unauthorized  and  invalid. 

The  question  whether  there  had  been  an  alteration  by  the 
sheriff  of  a  return  made,  or  only  a  refusal  by  him  to  accept  a 
return  prepared  by  his  deputy,  but  not  actually  made,  and  the 
substitution  by  him  of  a  new  one  in  place  of  it  while  the  writ 
was  still  in  his  hands,  was  heard  by  the  court  of  common 
pleas  on  depositions,  and  decided  in  favor  of  the  defendants. 
This  question  of  fact  was  properly  before  the  court,  and  the 
duty  and  responsibility  of  deciding  it  rested  there. 

If  there  was  no  service  of  the  writ  on  the  defendants  jt 
follows  that  all  proceedings  under  the  rule  of  reference  were 
void,  and  the  award  of  the  arbitrators  was  properly  set  aside. 

The  judgment  is  affirmed. 


Procbss— Rbtubm— AMBNDMEifT  BT  OmosB.— A  sheriff  may  amend  hii 
return  of  proceet  lo  m  to  make  it  speak  oorrectly,  even  after  suit  hss  bses 
brought  for  the  penalty  imposed  for  a  false  return:  Sieaiman  r.  Cfreemnod, 
113  N.  C.  355.  A  sheriff  may,  even  after  judgment,  by  leave  of  the  eosrt, 
amend  his  return  on  a  writ  ntitie  pro  tune  in  order  to  show  that  the  writ  was 
served  on  the  defendant  before  judgment  was  rendered:  HefUm  ▼.  MeMinPt 
2  Stew.  492;  20  Am.  Deo.  68,  and  note.  A  sheriff  may,  by  leave  of  the 
court,  amend  after  his  term  has  expired  a  retvrn  of  servioe  dmuIo  by  htm 
while  in  ofBoe:  BeuteU  v.  OUvtr,  S9  Ga.  246;  J^rieg  ▼.  JRudUif,  73  Iowa»  60; 
5  Am.  St  Rep.  654,  and  note;  Shenandoah  Valley  S.  R,Oa.w.  AMjf,  86  Vs. 
2»2;  19  Am.  St.  Rep.  898,  and  nets.  Se*  the  note  to  MtMtot  ▼.  Ltii/o,  tt 
Am.  8k  Rep.  86^  «id  tlM  eztwided  neto  to  Makm  t.  SaamU,  19  Amu  Dm, 
17& 


Rbiff  V.  Mack. 

[ISO  PnmnrLTAiiXA  SrAns,  366.) 

ExxMrnoiTB— Piirsiov  Mom  bt.— Attachment  doss  not  its  against  ttspi** 
seeds  of  a  pension  eheck  deposited  by  the  pensioner  with  a  bank  fv 
oolleetion,  and  by  it  ooUsetsd  and  plaeed  to  his  eredit  as  a  dspsKk 

A»  J3.  Riewr  and  Morris  H.  Schaffer^  for  the  appellants. 

W.  M.  Ooodman  and  J,  K.  (Trani,  for  the  appellee. 

'^*  Per  Curiam.  According  to  the  nndisptited  efichiM 
the  monejc  attached  was  part  of  the  proceeds  of  the  penrioii 
check  which  defendant  deposited  with  the  garnishee  bank  for 
collection.  It  was  subject  to  his  check,  and  wae  in  fliet  peH 
of  his  pension  money  which,  as  cash,  bad  not  yet  come  into 
his  handa.   In  view  of  the  undisputed  facts  the  learned  judge 
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of  the  oommon  pleas  was  clearly  right  in  holding  that^  under 
the  act  of  Congress,  the  money  was  not  attachable.  That  act 
proTides  that  **  no  sum  of  money  due  or  to  become  due  to  any 
pensioner  shall  be  liable  to  attachment,  levy,  or  seizure  by  or 
under  any  legal  or  equitable  process  whatever,  whether  the 
«ame  remains  with  the  pension  office,  or  any  officer  or  agent 
thereof,  or  is  in  course  of  transmission  to  the  pensioner  en* 
titled  thereto,  but  shall  inure  whoUv  to  the  benefit  of  such 
pensioner."  This  case  is  clearly  ruled  by  the  principle  recog- 
nized in  HolmeB  v.  TcMada,  126  Pa.  St.  133,  11  Am.  St.  Rep. 
SSO,  and  other  cases  cited  in  the  opinion  of  the  court  below. 
The  decree  dissolving  the  attachment  is  therefore  affirmed, 
and  the  appeal  is  dismissed,  with  costs  to  be  paid  by  the 
appellants. 

SxsMFTioirs— Pivnoii  Moirn'.— A  pensioner  of  the  United  States  may, 
tinder  the  United  Stfttee  Revised  Stfttntes,  section  4747,  use  the  money 
received  from  his  pension  in  sny  manner  he  may  see  proper,  free  from  the 
«ttocks  of  creditors:  Holme$  t.  Tallada,  125  Pa.  St.  133;  11  Am.  St  Rep. 
680,  and  note.  Bat  pension  money  from  the  United  States  is  not  exempt 
from  attachment  or  execution  after  it  is  received  by  the  pensioner,  and  by 
him  deposited  in  the  hands  of  a  third  person  for  safe- keeping:  JRcteUe  v. 
Modes,  116  Pa.  St.  129;  2  Anu  St  Rep.  591,  and  extended  note.  Pension 
money  is  not  exempt  where  the  pensioner  sells  the  pennion  drafts  to  a  bank 
and  is  credited  in  his  general  account  with  the  proceeds,  and  portions  of  the 
same  are  from  time  to  time  checked  ont  by  him:  Cram  v.  WhUe,  27  Kan. 
319;  41  Am.  Rep.  408,  and  extended  note.  Pension  money  is  not  exempt 
from  the  claims  of  creditors  after  it  aotnally  comes  into  the  hands  d  the 
pensioners  Friend  v.  Oareehi^  77  Me.  25;  52  Am.  Rep.  739. 
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PSO  PXMVBTLVAMIA  BTATB,  846.] 
IhSVBAKOI— VAOATtOM   09  PbXMI8I8— NoTIOX,   WhkH    MUST   Bl   QtVSir. — 

A  policy  of  fire  insnranoe  providing  that  the  insurer  shall  not  be 
liable  for  Ices  "  if  the  premises  hereby  insured  become  vacated  by  the 
removal  of  the  owner  or  occupant  without  immediate  notioe  to  the 
eompany  and  consent  indorsed  thereon,**  notice  must  be  given  within 
a  reasonable  time  after  vacancy,  and  if  so  given  the  policy  remains  in 
force  until  consent  is  refused  by  the  insurer.  In  such  case  immediate 
notice  must  be  construed  to  mean  notice  within  a  reasonable  time,  in 
▼lew  of  the  circumstances  and  positions  of  the  parties  in  respect  to 
means  of  communication  with  each  other.  What  would  be  reasonable 
time  as  between  the  parties  living  in  the  same  city  or  having  rsady 
means  of  ooinmunicatiun  would  be  very  unreasonable  if  applied  lo  an 
insured  who  lives  a  considerable  distance  from  a  postoffioe,  or  a 
road,  or  the  agent  of  the  company  who  has  plaoed  the  insoraaoe^ 
8r.  Rv.  Voft.  IL.  -41 
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Inua4ii<»-NoTicB  of  VAOAnoH  or  Prkmisbs— Acn  ov  Aoert  aitb 
TnufiHATiOK  ov  AoBNOT.— Though  the  failore  of  the  agent  of  tl» 
iamirer  who  has  placed  the  uuraranoe  to  notify  the  ineored  of  the  ter- 
■kinatioa  of  hit  ageooy,  when  requeeted  to  notify  the  insarer  of  a 
Taeation  of  the  premteee  in  oompliance  with  a  policy  requiring  immedK 
lie  notioe  of  moh  Taeation  to  be  giren,  does  not  continne  A  ageoc;'  le 
far  aa  the  inanred  is  eonoemed,  yet  the  acts  performed  by.  each  sap- 
posed  agent  for  the  pnrpoee  of  transmitting  notice  to  the  iosnrer  is 
proper  oTidence  to  show  how  notice  was  sent,  and  that  reaaooable 
promptness  and  diligence  was  ezercised  by  the  insnred  in  giving  notice. 

Abbuhpbit  on  an  insuranoe  policy.    Judgment  for  plaiutiS. 
Defendant  appealed. 

W.  W.  WatBon  and  JET.  J,  Koiz,  for  the  appellant 

Charle$  B.  Staple$^  for  the  appellee. 

*^  Fbll,  J.  The  policy  of  insurance  issued  by  the  de> 
fendant  contained  a  provision  relieving  it  from  liability  for 
loss  '^if  the  premises  hereby  insured  become  vacated  by  the 
removal  of  the  owner  or  occupant  without  immediate  notice 
to  the  company  and  consent  indorsed  thereon."  The  house 
insured  was  occupied  by  a  tenant,  who  moved  out  on  the  4th 
of  April.  On  the  same  day  the  plaintiff  requested  her  hus- 
band to  go  to  Stroudsburg,  thirteen  miles  distant,  and  give 
notice  of  the  vacation  of  the  house  to  R.  M.  Jacoby,  whom 
she  supposed  to  be  the  agent  of  the  company,  and  ask  him  to 
obtain  the  consent  of  the  company.  Her  husband  complied 
with  her  request  on  the  6th.  Mr.  Jacoby  had,  until  a  month 
previous,  been  the  agent  of  the  company,  and  had  placed  the 
insurance.  He  did  not  notify  the  plaintiff's  husband  that  he 
no  longer  repreEonted  the  company,  but  agreed  to  give  the 
necessary  notice  and  obtain  the  consent  desired.  On  the  7th 
he  called  on  Mr.  Bell,  an  insurance  agent,  who  had  business 
relations  with  the  state  agents  of  the  company  who  lived  at 
Philadelphia,  and  requested  him  to  notify  them.  Mr.  Bell 
on  the  8th  wrote  as  desired,  and  his  letter  was  received  on  the 
9th.  The  agent  at  Philadelphia  at  once  replied,  refusing  a 
permit.     On  the  8th  the  house  was  destroyed  by  fire. 

The  sixth  assignment  of  error  raises  the  question  of  the 
right  '^  of  recovery  under  the  terms  of  the  policy  after  the 
house  became  vacant,  and  the  disposition  of  it  is  conclusive 
of  the  case.  The  learned  judge,  in  the  course  of  his  charge^ 
said:  ''Vacancy  did  not  ipso  facto  avoid  the  policy  hy  its 
terms;  vacancy  without  immediate  notice  to  the  company  and 
consent  indorsed  thereon  did.     The  giving  of  notice  was  the 
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duty  of  the  insured;  the  giving  of  consent  and  the  indorsing 
of  it  on  the  policy  were  optional  with  the  company." 

The  jnry  was  instructed  that  immediate  notice  in  the  policy 
meant  notice  within  a  reasonable  time,  and  that,  after  Yacancy, 
followed  by  notice  in  a  reasonable  time,  the  policy  remained 
in  force  until  consent  was  refused  by  the  insurer. 

We  see  no  error  in  this  instruction.  Conditions  involving 
forfeiture  and  exemption  from  liability  should  be  strictly  con. 
strued  against  the  insurer,  but  the  most  liberal  construction 
would  not  relieve  the  defendant  in  this  case.  The  evident 
and  only  reasonable  construction  of  the  clause  in  question  is 
that  given  by  the  learned  trial  judge.  In  case  the  premises 
became  vacant,  immediate  notice  was  to  be  given,  and  it  was 
then  optional  with  the  insurance  company  to  continue  or  can« 
eel  the  policy.  The  fact  of  vacancy  did  not  work  a  forfeiture 
of  the  policy,  but  it  imposed  upon  the  insured  the  duty  of 
notice,  and  gave  to  the  insurer  the  right  of  cancellation. 
There  would  be  no  reason  for  notice  and  consent  if  the  policy 
were  already  void.  Immediate  notice  must  be  construed  to 
mean  notice  within  a  reasonable  time,  in  view  of  the  circum- 
stances and  positions  of  the  parties.  What  would  be  reason* 
able  time  when  the  parties  live  in  the  same  city  or  town,  or 
have  means  of  ready  communication,  would  be  very  unrea- 
sonable if  applied  to  the  parties  to  this  suit,  one  of  whom 
lived  on  a  farm  six  miles  from  a  postofiQce,  twelve  miles  from 
a  railroad,  and  thirteen  miles  from  the  town  in  which  the 
agent  of  the  company,  who  had  placed  the  insurance,  and  to 
whom  she  would  naturally  look  for  information,  resided. 

The  fourth  assignment  of  error  is  to  the  instruction  that 
although  Mr.  Jacoby's  agency  had  terminated,  yet,  so  far  as 
concerned  the  plaintiff,  he  was  still  the  agent  of  the  company, 
for  the  reason  that  she  had  not  been  notified  of  the  changed 
relation.  The  thirteenth  assignment  is  to  the  same  effect* 
This  was  not  an  accurate  statement  of  the  law,  and  if  it  were 
apparent  '^^  that  it  might  have  led  the  jury  to  a  wrong  con* 
elusion  we  should  feel  obliged  to  send  the  case  back  for  retrial* 
This  error,  however,  does  not  seem  to  be  fatal.  Jacoby  was 
not,  on  April  6th,  the  agent  of  the  company,  and  the  plaintiff, 
in  her  dealings  with  him,  took  all  risks  upon  that  point;  but 
he  became  her  representative  for  the  purpose  of  transmitting 
notice,  and  acting  for  her  he  set  in  motion  the  agencies  which 
resulted  in  notice  to  the  insurer  on  the  9th.  What  he  did 
was  properly  in  evidence,  as  showing  how  notice  was  sent. 
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and  also  as  showing  good  faith  and  diligent  effort  on  the  pari 
of  the  plaintiff. 

The  only  remaining  assignment  of  error  that  requires  notice 
is  the  seventeen  thy  which  relates  to  the  overruling  of  an  objec- 
tion to  the  offer  by  the  plaintiff  of  proofs  of  loss,  and  the  suffi- 
cient answer  to  this  is,  that  they  were  offered  and  admitted 
for  a  proper  purpose,  and  read  to  the  jury  without  objection 
made  at  the  time. 

The  judgment  is  affirmed. 


IiisuRAHOS— 0>ivDmoN  AoAiHsv  VAOAHor  OF  Paiiasi8.^NonaB:  Sm  tbt 
noU  to  Cook  ▼.  ConiinciteU  ln$,  09.»  85  Am.  Rep.  i4Z»  A  policy  of  iiunnuMe 
on  a  dwelling,  oonUining  a  stipulation  that  "  the  policy  becomes  Toid  whea 
the  occnpant  personally  racates  the  premises,  nnlets  Immediate  notice  bs 
giTcn  to  this  company  and  additional  preminm  paid,"  will  become  void  if 
the  building  is  vacatedi  and  no  notice  is  given  except  to  an  agent  who  baa 
no  authority  to  receive  such  notice:  Harrimm  r.  City  He,  Ins.  Co.,  9  Alien,  S31; 
S5  Am.  Dec  761.  To  the  same  effect  see  0*Brkm  ▼.  PrtoeoU  /na  Co.,  IM 
N.  Y.  28.  Under  a  policy  of  insurance  on  leased  premises,  which  cont^M 
a  condition  prohibiting  vaeation  of  occupation  without  the  written  ooosest 
of  the  insurer,  a  reasonable  time  must  be  allowed  to  carry  out  a  change  ef 
tenants  or  occupancy:  Dotid  t.  CUmiu*  /m.  Cqu,  141  Pa.  Si.  47;  SS  Am.  8k 
Rep.  S6S,  and  note^ 
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(100  PniMSTLTAiaA.  BrAn,  869.] 

NiOLionios— Proximate  Caubs — Qcistioii  or  LAW.^The  question  of 
proximate  cause  upon  undisputed  facts  is  for  the  court  and  not  for  ths 
Jury  to  determine. 

NaouoanoB.— P&oxiMATB  Oausb  la  one  which  in  actual  sequence,  nndis- 
turbed  by  any  independent  cause,  prodaoes  the  result  complained  ef. 

KiGLioaMCB— Proximats  Causs^Burstiiio  or  Pipb.— A  pipe  line  ooni* 
pany  is  not  responsible  for  the  loss  of  a  house  by  fire  occasiooed  by  a 
flow  of  burning  oil  from  adjoining  property  upon  the  pipe  Une^  eaasiag 
it  to  burst  and  throw  the  burning  oil  upon  the  house.  In  such  eass  tfas 
burning  oil,  and  not  the  pipe  line  is  the  proximate  cause  of  the  loss. 

Piri  LiNS  Ck>MPANiBS— CovsTBUCTioN  or  PiFB  LiNX.— The  bursttog  of  s 
pipe  line,  caused  by  a  flow  of  burning  oil  over  it  from  adjoining  prop* 
erty,  is  not  such  element  of  danger  as  the  pipe  line  company  ii  bound 
to  foresee  and  provide  against  for  the  proteotion  of  the  property  of 
third  persons  when  constructing  its  line. 

B.  Crumrine,  M.  F.  EUiott,  H.  MeSweeney^  and  E.  E.  drum' 
rinej  for  the  appellant 

/•  F.  Taylor  and  W.  F.  Mcllvaine^  for  the  appellet. 
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»••  Williams,  J.    The  bouBe  of  the  plaintiff,  situated  near 
the  banks  of  Robb's  run,  in  tbe  borough  of  McDonald,  was 
burned  on  the  night  of  the  10th  of  November,  1891.    The 
defendant  company  was  engaged  in  transporting  oil  from  the 
wells  of  the  McDonald  oil  field  to  its  storage-tanks,  and  to 
tbe  markets  in  Pittsburgh  and  other  cities.    The  plaintiff 
alleges  that  the  burning  of  her  house  was  due  to  the  negli- 
C;ence  of  the  defendant  in  laying  its  lines,  and  brings  this 
action  to  recover  its  value.     The  important  facts  are  not  in 
controversy.      The  McDonald    field    extends  over  a  large 
region,  covering  the  country  on  both  sides  of  the  run,  and 
extending  over  the  tops  of  the  hills  above  it.     Many  of  the 
wells  were  unexpectedly  large,  and  considerable  oil  was  lost 
before  the  field  was  accommodated  with  lines  sufiBcient  for  its 
transportation.   There  were  several  wells  above  Mrs.  Behling's 
bouse,  the  waste  oil  from  which  had  run  into  and  down  Robb's 
run  before  the  lines  reaching  there  could  be  laid.    To  secure 
and  remove  the  product  of  these  wells,  a  four-inch  line  *^ 
was  first  laid  up  the  run  and  along  its  course.    This  proved 
insufficient,  and  a  three-inch  line  was  placed  along  by  its 
side.     The  oil  from  the  wells  on  the  side  and  top  of  the  hill 
WEB  drawn  into  these  lines  and  conveyed  out  of  the  field. 
Among  the  wells  served  by  these  lines  was  one  known  as  the 
Butler  well,  which  was  some  five  or  six  hundred  feet  from  the 
Behling  house,  farther  up  the  hill  and  near  the  run.    Another 
was  known  as  the  Church  well.    This  was  on  the  opposite! 
side  of  the  run,  some  distance  from  it,  and  connected  with 
the  pipe  lines  along  the  run  by  a  branch  made  of  two-inch 
pipe.    The  point  of  junction  was  near  one  hundred  feet  from 
the  house,  and,  as  we  understand,  lower  down  the  stream. 
On  the  night  of  the  10th  of  November,  1891,  the  Butler  well 
took  fire.    The  derrick,  engine-house,  and  machinery  were 
destroyed,  and  the  fire  was  communicated  to  the  tanks,  in 
which  about  one  hundred  and  fifty  barrels  of  oil  were  stand- 
ing at  the  time.    The  tanks  soon  gave  way,  and  the  burning 
oil   flowed  into  Robb's  run,  and  began  to  descend  along  its 
course  towards  the  Behling  house  and  the  built-up  part  of  the 
town  lower  down  the  stream.    The  people  turned  out  in  force 
to  prevent  the  threatened  general  conflagration,  and  built  a 
dam  across  the  run  to  confine  the  oil,  so  that  it  might  burn 
there,  instead  of  descending  to  the  village.    The  fiery  flood 
passed  the  Behling  house  and  reached  the  dam  near  the  point 
where  the  branch  pipe  from  the  Church  well  connected  with 
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the  foar-inch  line.  The  inienee  heat,  caueed  by  the  barning 
oil  in  and  just  above  the  dam  thrown  up  by  the  citiiens  to 
stop  the  descent  of  the  oil,  eaused  the  branch  pipe  to  bunt, 
and  for  a  few  moments,  until  the  oil  could  be  shot  off,  a  spray 
of  oil  was  thrown  towards  and  upon  one  corner  of  the  house. 
The  house  took  fire  (but  whether  before  or  after  the  bursting 
of  the  pipe  was  one  of  the  disputed  questions  of  fact  in  the 
case),  and  was  wholly  consumed. 

Two  questions  arise  on  these  facts:   First,  was  the  layiof 
of  the  defendant's  pipe  along  Robb's  run  the  cause  of  the 
destruction  of  the  plaintiff's  house  by  fire?    If  it  was,  then 
the  second  question  is,  whether  the  burning  of  the  house  was 
such  a  circumstance  as,  in  the  exercise  of  a  proper  measure 
of  prudence,  should   have  been   foreseen   as  a  natural   or 
probable   consequence   of  the   location   of  the  lines   along' 
the  run?    The  learned  judge  of  the  oourt  below  submitted 
both   questions  to   the  jury,  and  *^  both  were  found  in 
favor  of  the  plaintiff.      The  first  question  rested  on  fiiots 
that  were  undisputed,  and  was  therefore  for  the  court  and 
not  for  the   jury:    PitUburgh  etc.  Ry.   Co.  t.   Taylor,    104 
Pa.   St.  806;  49  Am.  Rep.  680;  Townahip  of  Wezt  Mahanoy 
V.   WaUon,    112    Pa.    8t    674;    66    Am.    Rep.    836.     The 
pipe   line  was   laid   for   the   transportation  of  oil   for  the 
producers  who  were  within  reach  of  it    This  was  a  lawful 
purpose,  undertaken  by  a  corporation  organised  according  to 
law,  and  carried  on  in  the  usual  manner.    No  complaint  is 
made  of  the  material  employed,  nor  of  the  manner  in  which 
the  line  was  laid.     It  is  not  alleged  that  its  use  for  the  por> 
poses  for  which  it  was  intended  was  dangerous  to  the  property 
of  the  plaintiff,  nor  that  it  might  not  have  been  operated  for 
years  without  danger  to  any  one.    There  is  no  negligence 
charged  in  either  the  construction  or  operation  of  the  line. 
What  is  complained  of  is  that  it  was  located  where  it  could 
be  reached  by  the  burning  oil  from  the  Butler  well.     But  the 
lines  following  the  course  of  the  run  did  not  give  way  not* 
withstanding  the  heat  to  which  they  were  subjected.    The 
two-inch  branch  coming  from  the  Church  well  was  what  gave 
way,  at  or  near  its  connection  with  the  line.    This  connectioo 
was  not  far  from  the  bridge  and  the  dam  built  by  the  citixens 
to  check  the  flow  of  the  oil  down  the  run,  and  it  was  subjected 
to  greater  heat  for  that  reason  than  it  would  otherwise  have 
been.     The  flames  from  the  burning  oil  were  much  higher 
and  fiercer  by  reason  of  the  accumulation  of  oil  in  the  danni 
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reaching  op,  as  some  witneflBCfl  say,  to  a  height  of  twenty  feet 
or  more.  This  stream  of  burning  oil  descending  the  ran  and 
passing  within  twenty-five  feet  of  the  plaintiflTs  house  was,  as 
to  the  pipe  lines,  an  independent,  intervening  cause.  But  for 
this  the  two-inch  branch  would  not  have  burst,  and,  if  it  had, 
would  have  done  no  substantial  injury.  This  is  not  a  case 
where  concurrent  causes  are  involved,  for  the  pipe  line  without 
the  stream  of  burning  oil  was  harmless.  A  stack  of  hay  or 
«traw  standing  on  the  bank  of  the  run  would  have  been  fired 
by  the  flames  from  the  oil,  and  might  have  communicated 
fire  to  the  plaintiff's  house  and  caused  its  destruction;  but  I 
apprehend  it  would  not  be  contended  that  the  stack  was  a 
concurring  cause.  In  one  sense  it  would  have  been  the 
immediate  cause  of  the  burning  of  the  house,  as  it  was  the 
instrument  by  which  the  fire  was  communicated  to  it;  but 
the  causa  cauaana^  the  true  proximate  '*^  cause  of  the  burn- 
ing of  the  house,  would  nevertheless  be  the  descending  flood 
of  fire  that  kindled  a  flame  in  every  inflammable  object  along 
its  course.  This  branch  line,  like  the  stack  of  hay  or  straw* 
was  a  harmless  object  in  itself,  having  no  tendency  to  endan- 
ger the  plaintiff's  property.  The  fire  came  down  the  run,  a 
wholly  independent  agency,  and,  confined  by  the  temporary 
dam,  the  heat  became  so  great  as  to  destroy  the  connection, 
and  set  the  escaping  oil  on  fire.  If  the  oil  did  reach  and  set 
fire  to  the  house,  the  parallel  between  it  and  the  stack  is  com- 
plete. It  became  dangerous  only  when  it  was  destroyed  by 
an  independent  intervening  agency  or  cause,  and  because  of 
its  destruction.  The  pipe  lines  were  not,  therefore,  the  effici- 
ent or  proximate  cause  of  the  plaintiff^s  loss.  A  proximate 
«ause  is  one  which  in  natural  sequence,  undisturbed  by  any 
independent  cause,  produces  the  result  complained  of.  In 
this  case  the  sequence  led,  not  from  the  pipe  lines  or  the 
branch  from  the  Church  well,  but  from  the  bursting  of  the 
tanks  at  the  Butler  well  and  the  descent  of  the  burning  oil 
therefrom.  Nor  was  the  pipe  line  a  concurring  cause;  for 
neither  in  its  construction  nor  in  its  operation  did  it  tend  to 
produce  the  result  It  did  not  run  with  the  burning  oil  to 
affect  the  destruction  of  plaintiff's  house,  but  it  became  the 
means  or  instrument  of  communicating  the  fire,  under  the 
compulsion  of  an  independent  efficient  cause,  by  which  the 
destruction  was  accomplished.  The  pipe  line,  like  the  stack 
we  have  supposed  to  stand  on  the  bank  of  Robb's  run,  was  an 
intermediate  object  through  which  the  burning  oil  might 
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ootnmunicaie  its  fire  to  any  other  object  that  waa  withio 
reach.  It  was  the  duty  of  the  learned  jud^e,  upon  the 
admitted  facts  of  this  case,  to  determine  the  question  of  prox- 
iniHte  cause,  and  not  to  send  it  to  a  jury:  South  Side  Paa> 
unger  Ry.  Co.  v.  Trick,  117  Pa.  St  390;  2  Am.  St.  Rep.  672. 

This  is  decisive  of  this  case  and  renders  the  discussion 
of  the  second  question  unnecessary.    The  rule  is  well  settled, 
however,   that  one   is   liahle   for  such   consequences  of  hia 
acts  as  he  should,  in  the  exercise  of  reasonable  prudence^ 
foresee  as   probable   or  natural.    The  question  is.  Did    be 
know,  or  had   he   the   means  of  knowing,  that  the  result 
complained   of    would    be    likely   to    follow  the   action    or 
undertaking  upon  which  he  was  proposing  to  enter?     What 
was   the  company  that  constructed   this   pipe  line  bound 
to  anticipate  and  provide  for?     The  answer  must  be,  the 
**^  natural  and  probable  consequences  both  of  its  construe* 
tion  and  operation.     It  was  bound,  therefore,  to  care  in  the 
selection  of  the  material,  in  securing  good  workmanship  in 
its  construction,  and  competent  superintendence  in  its  opera* 
tion.     The  burning  of  the  Butler  well  was  not  a  probable 
or  natural  consequence  of  the  laying  of   the  pipe  line.     It 
had  no  relation  whatever  to  the  line.     It  was  an  accident  to 
the  property  of  another  over  which  the  owners  of  the  line 
had  no  control.     It  is  ti^ue  that  such  accidents  occasionally 
happen  in  an  oil-producing  region,  and  that  the  owners  of 
the  pipe  line,  like,  the  owners  of  buildings,  have  such  pos- 
sibilities to  reckon  with.     But  a  pipe  line  to  carry  oil  must 
reach  the  wells  that  provide  it,  and,  in  so  doing,  the  risk  of 
injury  from  the  burning  of  a  well  is  one  of  the  unavoidable 
risks  incident  to  the  business.     We  think  the  court   below 
might  well  have  disposed  of  the  second  question  as  a  ques- 
tion of  law,  and  instructed  the  jury  that  a  casualty  like  the 
burning  of  the  Butler  well  was  not  a  consequence  of  the  con- 
struction of  defendant's  lines;  nor  was  the  possibility  of  such 
an  accident  such  an  element  of  danger  as  the  defendant  was 
bound  to  foresee  and  provide  against  for  the  protection  of  the 
property  of  third  persons  along  its  line. 

The  judgment  of  the  court  below  is  reversed. 


NioLiOBMOB— Pboximats  Cavss,  Whbk  Question  foh  Ck>VRT.— In 
where  negligence  is  alleged,  the  question  of  proximate  cause  is  ordinarily 
for  the  jury;  but  when  the  facts  are  not  in  dispute  the  question  ti  for  the 
determination  of  the  court:  Buniing  r.  HogseU,  139  Pa.  St.  363;  23  Am.  SL 
Rep.  192,  and  note;  South  Side  eic  Ry.  Co.  V.  Trkk,  117  Pa.  St  390;  2  Am. 
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Bt,  R«p.  872;  Wai  Mahoneg  Tp»  r.  Watsoti,  113  Pa.  St.  344;  2  Am.  St 
iUp.  804.  See  the  •ztonded  note  to  OUton  ▼.  Delaware  tic.  Canal  Co,,  38 
Am.  St  Rep.  861. 

NKOUOByoK^PAOXXMATB  Caubb— What  18. — Proximate  eanae  is  that 
which  U  a  nataral  and  cootinaoui  sequence  uubrokeo  by  any  efficieDt  in- 
ierveniDg  cause,  producing  the  result  complained  of  and  without  which  the 
result  would  not  have  occurred:  WesUrn  Railway  v.  Mutch^  97  Ala.  194;  88 
Am.  St.  Rep.  179.  This  question  is  thoroughly  discussed  in  the  mono- 
graphic note  to  QiUtm  ▼.  Delaware  etc  OamU  Co,,  38  Am.  St.  Rep.  807-881. 
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[160  PlHUSTLTAiaA  STAn,  46t] 

MvBDBK — SxLr-DKrBNSB.— Life  may  be  lawfully  taken  in  self-defense,  but 
it  must  appear  that  he  who  takes  it  was  in  imminent  danger  of  death  or 
great  bodily  harm,  and  that  no  other  way  of  escape  frum  the  danger 
was  open  to  him. 

Mdkdkr — Killing  ov  Pbrson  not  Intended.  — When  one  person  forms  a 
deliberate  purpose  to  kill  another,  and  tires  a  pistol  at  him  for  that  pnr. 
pose,  the  fact  that  the  ball  misses  its  intended  victim  and  kills  another 
person  does  not  relieve  the  murderer. 

MuBDER — EviDBNOB— Crbdibilitt  OF  Dbfbndant. — ^On  B  trial  for  murder 
the  extent  to  which  the  accused  is  contradicted  by  the  witnesses,  the 
character  of  the  testimony  given  by  them,  the  reasonableness  of  his  own 
testimony,  and  its  consistency  with  the  established  facts  in  the  case, 
are  all  proper  subjects  for  consideration  by  the  jury  in  determining  the 
credit  to  which  his  testimony  is  entitled. 

Verdict  as  Recorded  is  the  verdict  of  the  jury,  and  the  form  prepared  in 
the  jury-room,  though  handed  to  the  clerk,  is  no  part  of  the  reconl, 
and  has  no  significance  whatever. 

Indictment  for  murder.  On  the  trial  it  appeared  that  Noel 
BreyeBsee, alias  Maison  Noe^shot  and  killed  Sophia  Raes  with  a 
pistol  on  September  24, 1893.  About  ten  o'clock  in  the  evening 
of  the  day  in  question  the  accused,  together  with  one  Muison, 
alias  Breyessee,  left  their  home  and  went  past  the  houRe  of 
August  Raes,  husband  of  the  deceased.  Not  finding  him  at 
home  thev  concealed   themselves  and   awaited   his   return 

af  e 

Thereafter  Raes  and  his  wife  returned,  when  the  accused  and 
bis  companion  attacked  them  with  stones,  knocking  Ilaes 
down,  and  his  wife  ran  to  summon  help.  Upon  her  return 
the  accused,  at  the  instigation  of  his  companion,  shot  twice 
with  a  pistol,  killing  the  woman.  The  accused  testified  that 
Baes  began  the  attack  and  was  knocked  down;  that  Mrs. 
Raes  then  ran  away  and  soon  returned  with  a  neighbor,  and 
that  Raes  then  attacked  the  accused  with  a  knife;  that  he 
then  shot  his  pistol  in  the  air  to  frighten  Raes,  and  afterwards 
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shot  a  second  time,  the  bullet  passing  over  Raes'  shoulder, 
killing  his  wife.  The  accused  and  his  companion  were 
jointly  indicted,  but,  a  severance  being  granted,  the  accused 
was  put  on  trial  first  and  convicted  of  murder  in  the  first 
degree. 

T,  H,  Davis  and  W.  A.  Blakeley^  for  the  appellant. 
0.  Burleighy  dUtriet  attorney ^  for  the  commonwealth. 

***  Williams,  J.  This  case  appears  to  have  been  tried 
with  great  care  in  the  court  below.  The  distinctions  between 
murder  of  the  first  and  of  the  second  degree  were  plainly 
pointed  out,  and  the  facts  were  submitted  to  the  jury  in  a 
manner  of  which  no  just  complaint  can  be  made.  The  con- 
viction of  the  defendant  of  the  crime  of  murder  of  the  first 
degree  was  the  result  of  the  overwhelming  weight  of  the  evi* 
dence  against  him. 

The  learned  counsel  for  the  defendant  assigns  error  to  the 
answers  made  by  the  learned  judge  to  his  first  and  second 
points.  These  points  were  answered  in  the  a£5rmative,  sub- 
ject to  a  qualification,  and  it  is  of  the  qualification  that  com* 
plaint  is  made.  These  points  drew  the  attention  of  the  couit 
to  the  testimony  given  by  the  defendant,  and  asked,  in  effect, 
that  if,  at  the  time  the  fatal  shot  was  fired  by  the  defendant, 
he  believed  himself  to  be  in  danger  of  death  or  great  bodily 
barm  at  the  hands  of  the  assailant,  and  that  **  acting  on  that 
belief  he  fired  ^^*  a  revolver  which  killed  the  wife  of  the 
assailant,  this  would  not  be  murder  in  the  first  degree,  even 
though  at  the  time  the  shot  was  fired  the  defendant  intended 
to  kill;  and  this  though,  in  point  of  fact,  there  was  no  foun- 
dation for  the  apprehension  of  danger  to  the  defendant."  The 
learned  judge  affirmed  this  point  so  far  as  it  was  directed  to 
the  degree  of  the  murder  committed,  but  added:  ^If  it  is 
intended  to  state  the  law  of  self-defense,  it  lacks  one  of  the 
essential  elements  that  he  had  no  other  means  of  escape." 
We  think  the  defendant  had  no  reason  to  complain  of  bis 
answer.  It  gave  him  the  benefit  of  an  unqualified  affirmance 
of  his  point,  so  far  as  it  related  to  the  degree  of  the  oflfenaa 
committed,  and  it  stated  correctly  the  law  of  self-defense. 
Life  may  be  lawfully  taken  in  self-defense;  but  it  most 
appear  that  he  who  takes  it  was  in  imminent  danger  of  death 
or  great  bodily  harm,  and  that  no  other  way  of  escape  from 
the  danger  was  open  to  him.  It  is  the  duty  of  one  who  is 
assailed  to  flee,  if  flight  is  possible;  and  it  is  only  when  he  is 
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persaaded  that  he  must  suffer  death  or  grievous  bodily  harm 
at  the  bands  of  bis  assailant,  or  take  the  life  of  his  assailant, 
that  he  may  save  bis  own,  that  he  can  justify  his  act  as  done 
in  self-defense. 

The  qualification  of  the  answer  to  the  third  point  was  also 
a  proper  one.  Where  a  deliberate  purpose  is  formed  to  kill 
A,  and  the  defendant  fires  a  pistol  at  him  for  that  purpose, 
the  fact  that  the  ball  misses  its  intended  victim  and  takes 
effect  on  B  and  kills  him  does  not  relieve  the  murderer.  He 
is  equally  guilty  whether  his  effort  to  kill  A  results  in  the 
taking  of  his  life  or  the  life  of  B. 

The  fifth  assignment  of  error  is  equally  untenable.  The 
learned  judge  instructed  the  jury  in  the  tests  they  should 
employ  in  determining  the  credibility  of  the  defendant.  He 
told  them  that  the  extent  to  which  he  was  contradicted  by 
the  witnesses,  the  character  of  the  testimony  given  by  them, 
the  reasonableness  of  his  own  testimony,  and  its  consistency 
with  the  established  facts  in  the  case,  were  all  proper  subjects 
for  consideration  in  determining  the  credit  to  which  his  testi- 
mony was  entitled.  This  was  a  proper  instruction  to  give, 
and  was  not  harmful  to  the  defendant,  unless  his  testimony 
was  of  such  a  character  that  the  application  of  these  tests  led 
the  jury  to  reject  it. 

^^f  The  remaining  assignment  relates  to  the  overruling  of 
the  motion  in  arrest  of  judgment  The  reasons  in  support  of 
this  motion  rested  on  the  following  circumstance:  When  the 
jury  came  into  court  to  render  their  verdict  it  was  delivered 
and  recorded  in  the  usual  manner,  after  which  the  jurors 
were  discharged  and  directed  to  the  office  of  the  county  com- 
missioners  to  receive  their  pay.  After  they  had  left  the  box 
the  clerk  discovered  a  form  for  a  verdict  in  pencil  on  the 
back  of  the  indictment,  in  which  the  defendant  was  named 
^'August  Maison,  otherwise  called  August  Breyessee."  The 
olerk  called  the  attention  of  the  judge  to  this  indorsement, 
and  he  ordered  the  jurors  recalled  to  the  box,  drew  their 
attention  to  their  verdict  as  already  entered,  and  to  the 
indorsement  on  the  indictment,  and  told  them  if  the  name 
as  written  on  the  indictment  was  a  mistake,  and  their  verdict 
as  recorded  was  correct,  they  might  say  so.  The  jurors 
thereupon  ansv^^red  that  the  verdict  as  recorded  was  correct. 
The  defendant's  counsel  took  exception  to  this  action,  and 
moved  in  arrest  of  judgment,  alleging  that  the  verdict  was 
uncertain,  as  it  was  against  one  person  in  the  pencil  indorse- 
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ment,  and  against  another  as  recorded.  It  is  a  Bufficient 
answer  to  this  motion  to  refer  to  the  well-settled  rule  that  the 
verdict  as  recorded  is  the  verdict  of  the  jury,  and  that  the 
form  prepared  in  the  jury-room,  though  handed  to  the  clerk, 
is  no  part  of  the  record,  and  has  no  significance  whatever: 
Dimiick  V.  Reiehenbaek,  10  Serg.  &  R.  84;  Rees  ▼.  Stilte^  38 
Pa.  St.  138;  Scott  v.  Seott,  110  Pa.  St  887.  It  was  wholly 
unnecessary  to  recall  the  jury.  It  was  done  out  of  abundant 
caution;  but  it  did  neither  good  nor  harm.  The  verdict  had 
been  entered  on  the  record  in  proper  form  against  the  defend- 
ant on  trial,  and  the  pencil  memorandum  was  without  the 
slightest  legal  significance.  The  reasons  in  support  of  the 
motion  in  arrest  of  judgment  were  properly  overruled,  and 
the  judgment  appealed  from  is  now  affirmed. 
The  record  is  remitted  for  purposes  of  execution. 


HomoiDB— 8BLV-DarBN8B.^ToiaiUia  the  plea  of  MlMefonse  in  a  ease  oi 
homicide  there  mait  be  shown  a  present  pressing  neoeesity,  real  or  apparent, 
to  protect  the  life  of  the  defendant  or  his  person  from  great  bodily  harm: 
Brawn  ▼.  Suue,  83  Ala.  33;  3  Am.  St.  Rep.  685,  and  note;  Hif^  v.  Staie^  2S 
Tex.  App.  545;  8  Am.  St.  Rep.  488;  Sjfrinii/Uld  y.  SiaU,  96  Ala.  81;  38  Am. 
St  Rep.  85;  Price  ▼.  Pwple,  131  III  223;  PeopU  r.  Danguli,  92  Gal.  008;  Peih 
pU  ▼.  Macard,  73  Mich.  15;  Shorter  ▼.  People,  2  N.  T.  193;  51  Am.  Dec.  286. 
and  note;  Slate  v.  Chandler,  5  La.  Ann.  489;  52  Am.  Deo.  599.     In  order  to 
justify  homicide  on  the  ground  of  self-defense  it  must  dearly  appear  tiiat 
it  was  a  necessary  act  in  order  to  avoid  destmotion  or  some  severe  calamity: 
Stale  T.  Welle,  1  N.  J.  L.  424;  I  Am.  Dee.  211.    It  U  well  settled  that  a 
man  may  not  kill  another  in  self-defense  if  be  have  other  probable  means  of 
escape:  Commonwealth  v.  Ware^  137  Pa.  St.  466;  StaU  v.  Benham^  23  Iowa, 
154;  92  Am.  Deo.  417,  and  note.      See,  also,  the  notes  to  the  foUowing 
cases:  Aehew  ▼.  State,  33  Am.  St.  Rep.  88;  State  ▼.  Shippey,  88  Am.  Dec.  75; 
OrtUnger  ▼.  State,  26  Am.  Deo.  279;  and  Paiten  r.  PeopU,  100  Am.  Dec.  181. 

HomciDi— KiLLiMO  PBRflON  NOT  Intbn DSD.— One  who,  in  the  attempt  to 
kill  one  person,  by  mistake  kills  another  is  guilty  of  murder  or  manslaughter: 
Butler  ▼.  People,  125  IIL  641;  8  Am.  St.  Rep.  423,  and  note.  It  is  murder 
to  shoot  at  a  man  with  the  alleged  design  of  doing  him  an  injury  only,  aod 
killing  a  third  person:  State  r.  Smith,  2  Strob.  77;  47  Am.  Dec.  589.  Where 
one  Toluntarily  fires  a  gun  into  a  crowd  with  the  felonious  purpose  of  killing 
another,  the  unintentional  killing  even  of  a  friend  would  be  murder:  OolUher 
V,  Commonwealth,  2  Duvall,  163;  87  Am.  Dea  493.  Where  a  party  reeisting 
arrest  attempts  to  kill  the  officer  while  the  latter  is  making  an  arrest,  but 
by  accident  kills  a  third  person,  the  killing  is  murder:  Angellv,  State,  36 
Tex.  542;  14  Am.  St.  Rep.  380.  One  who  kills  another  in  attempting  to 
commit  suicide  is  guilty  of  murder:  Staie  ▼.  Levelle,  34  S.  G.  120;  27  Am. 
St  Rep.  799;  Commonwealth  y.  Bowen,  13  Mass.  356;  7  Am.  Dec  154;  Cbm- 
monwealth  ▼.  Mink,  123  Masii.  422;  25  Am.  Rep.  109,  and  note. 

Vkrdict. — There  is  no  legal  verdict  but  a  public  verdict,  delivered  in 
open  court,  and  until  it  is  received  and  recorded  the  jurors  may  altar  it: 
Booi  V.  Sherwood,  6  Johnc  68;  6  Am.  Dec  191. 
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WbTTBNGBL  V.  GORMLBT. 

[100  PBOWrLTAlOA  BCATB,  fiS0L] 

WiLLS^RxQBXt  ov  Dbtisbks  Uhobb  Oil  ard  Gas  LxiBK^RoTAiffnii 
When  three  eontignoiiB  tracts  of  land,  subject  to  one  oil  and  gas  Imm 
made  by  the  owner  in  his  lifetime,  are  devised  by  him  respectiTely  to 
his  three  children  in  equal  parts,  without  mention  of  the  lease,  royalties 
accming  thereunder  after  his  death  should  be  divided  among  the  thres 
devisees  in  proportion  to  the  acreage  held  by  each,  although  the  oil  is 
produced  from  wells  sunk  on  one  of  the  tracts  only. 

Oil  Lbass,  because  of  the  fugitive  and  wandering  existence  of  the  oil  within 
the  limits  of  the  tract  of  land  leased,  partakes  of  the  character  of  a  least 
for  general  tillage,  rather  than  that  of  a  lease  for  mining  or  quarrying 
solid  miueraifc 

Action  to  determine  the  ownership  of  royalties  under  an 
oil  lease.  Judgment  of  the  court  below  to  the  effect  that  the 
royalties  should  be  equally  divided  among  the  three  devisees 
of  James  Oormley,  deceased.  James  T.  Gormley,  one  of  such 
devisees,  appealed. 

/•  MeF.  Carpenter^  for  the  appellant 

J.  S,  Ferguson  arid  E.  0.  Ferguson,  for  the  appellee. 

^*^  Williams,  J.  The  question  raised  by  this  appeal  is 
both  novel  and  interesting.  It  is  presented  upon  the  follow- 
ing facts:  James  Oormley  was,  in  his  lifetime,  the  owner  of 
three  contiguous  farms,  containing  together  about  six  hundred 
acres.  In  July,  1888,  he  made  an  oil  lease  to  Tomlinson 
covering  all  the  land.  It  was  to  run  for  fifteen  years,  and 
reserved  a  royalty  upon  all  the  oil  produced  of  one*eighth. 
The  lease  gave  the  lessee  the  usual  privileges  upon  the  land, 
among  which  was  the  right  to  take  water  from  any  part  of  it, 
and  to  any  extent  needed  in  his  operations;  a  right  of  way 
into,  and  over,  the  body  of  land;  a  right  to  lay  pipe  lines  to 
conduct  the  oil  from  the  wells.  It  concluded  with  the  follow- 
ing stipulation:  ^*It  is  understood  between  the  parties  to  this 
agreement  that  all  conditions  between  ^*^  the  parties  here- 
unto shall  extend  to  their  heirs,  executors,  and  assigns.''  The 
lessor  died  in  October,  1890.  By  his  last  will  and  testament 
he  gave  one  of  these  farms  to  each  of  his  three  children  in 
fee,  making  no  mention  of  the  lease  which  included  them  all. 
The  devisees  have  entered  into  possession  of  their  respective 
farms,  under  the  will  of  their  father,  and  each  holds  in  sever- 
alty. The  holder  of  the  oil  lease  has  meantime  put  down 
several  oil-wells  and  is  producing  oil  therefrom;  these  wells 
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happen  to  1m  on  the  (arm  deTiaed  to  James  T.  Gormley,  tbe 
dofendant,  and  he  claima  the  entire  royalty. 

The  qoeation  ia  thaa  aeen  to  be,  Who  ia  entitled  to  tfao 
loyalty  reaenred  by  the  ancestor?    Should   it  be  divided 
between  the  three  deyiaeea  in  proportion  to  the  acreage  held 
by  each,  or  should  it  be  paid  to  Jamea  T.  alone?    The  answer 
to  thia  qoeation  must  depend  partly  upon  the  character  and 
legal  effect  of  the  leaae,  and  partly  on  the  nature  of  the  pro- 
duct obtained  under  it.    If  the  lease  had  been  the  ordinarj 
agricultural  lease,  reserving  a  fixed  annual  rent  payable  la 
money,  it  would  not  be  doubted  that  tbe  fee  descended  to  the 
deyisees  subject  to  the  estate  for  years  held  by  the  tenant. 
The  leaser  could  not  change  the  rights  of  the  lessee,  or  disturb 
his  covenanta,  by  a  diviaion  of  the  land  into  parts  and  a 
devise  of  these  parte  to  separate  deviseea.    All  the  devisees 
together  take  the  place  of  the  devisor,  and   receive  the  rent 
due  aa  an  entire  aum  from  the  tenant.    It  would  not  matter 
that  the  grain  was  grown  on  one  of  the  divisions,  the  grass 
upon  another,  while  the  third  was  unimproved  and  covered 
with  forest;  their  interests  would  be  several  as  to  each  other 
under  the  terms  of  the  will,  but  as  to  the  tenant  they  would 
be  undivided  under  the  terms  of  the   lease  made  by  their 
ancestor  and  covering  the  land  at  the  time  of  his  death.     But 
this  was  not  an  agricultural  lease,  it  was  an  agreement  known 
as  an  oil  lease;  it  conferred  an  exclusive  right  upon  the  ten- 
ant to  take  the  oil  that  might  underlie  the  whole  six  hundred 
acres,  and  gave  him  fifteen  years  within  which  to  take  it.     It 
was  in  its  legal  effect  a  sale  of  the  oil,  for  the  removal  of  which 
the  surface  and  the  aubsurface  were  subjected  to  the  neces- 
sary servitudes. 

The  subsequent  division  of  the  body  of  land  by  the  lessor 
could  not  divide  or  diminish  the  privileges  of  the  lessee,  or 
change  his  covenants.  The  lessee  may  locate  hia  wells  where 
^^  he  pleases,  regardless  of  the  interests  of  the  devisees  of 
his  lessor.  He  may  distribute  them  over  the  six  hundred 
acres,  or  locate  them  all  on  one  of  the  divisions.  He  may 
crowd  the  lines  of  the  adjoining  divisions  so  as  to  enable  him 
to  draw  the  oil  from  them  without  drilling  upon  them,  and 
in  this  manner  deplete  ultimately  the  whole  territory  by  oper- 
ations conducted  on  the  farm  of  one  of  the  devisees.  It  is 
well  understood  among  oil  operators  that  the  fluid  is  found 
deposiled  in  a  porous  sand  rock,  at  a  distance  ranging  from 
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fivo  hundred  to  three  thousand  feet  below  the  surface.  Thia 
rock  is  saturated  throughout  its  extent  with  oil,  and  when 
the  hard  stratum  overlying  it  is  pierced  by  the  drill  the  oil 
And  gas  find  yent,  and  are  forced  by  the  pressure  to  which 
Xhey  are  subject  into  and  through  the  well  to  the  surface. 
After  this  pressure  is  relieved  by  the  outflow  the  wells  become 
less  active.  The  movement  of  the  oil  in  the  sand  rock  grows 
slaggish,  and  it  becomes  necessary  to  pump  the  wells  in  order 
both  to  quicken  the  movement  of  oil  from  the  surrounding 
rock*  and  to  lift  it  from  the  chamber  at  the  bottom  of  the 
ivell  to  the  surface.  An  oil  or  gas  well  may  thus  draw  its 
product  from  an  indefinite  distance,  and  in  time  exhaust  a 
large  space.  Exact  knowledge  on  this  subject  is  not  at  pres- 
ent attainable,  but  the  vagrant  character  of  the  mineral,  and 
the  porous  sand  rock  in  which  it  is  found,  and  through  which 
it  moves,  fully  justify  the  general  conclusion  we  have  stated 
above,  and  have  led  to  its  general  adoption  by  practical 
operators.  For  this  reason  an  oil  lease  partakes  of  the  char- 
acter of  a  lease  for  general  tillage,  rather  than  that  of  a  lease 
for  mining  or  quarrying  the  solid  minerals.  In  the  case  of  a 
coal  lease,  for  example,  the  exact  location,  with  reference  to 
lines  on  the  surface,  of  every  pound  of  coal  taken  may  be 
easily  determined.  The  stratum  of  coal  is  as  fixed  and  per- 
manent in  its  character  as  are  the  strata  of  superincumbent 
rocks  and  earth.  Its  ownership  as  between  several  devisees, 
or  heirs  at  law  after  partition  made,  is  as  easily  determined 
as  that  of  the  surface.  The  removal  of  the  coal  from  one 
purpart  does  not  diminish  or  disturb  that  which  underlies 
another.  The  lines  that  divide  the  surface  divide,  with  abso- 
lute fairness  to  all  concerned,  the  subsurface,  and  secure  to  the 
several  owners,  with  certainty,  the  mineral  that  belongs  to 
each.  The  rules  applicable  to  coal  leases,  or  leases  of  land 
containing  any  other  solid  mineral,  are  therefore  ^^  not  al- 
ways capable  of  application  to  leases  for  the  production  of  oil 
or  gas,  because  of  the  difference  between  the  solid  and  the 
fluid  minerals,  and  because  of  the  deficient  conditions  under 
which  they  are  found  and  brought  to  the  surface. 

There  is  in  this  state  no  precedent  that  we  are  constrained 
to  follow,  and  we  cannot  find  that  the  question  has  been  de» 
eided  in  any  other  of  the  oil-producing  states. 

We  are  in  a  position  therefore  to  consider  and  determine  it 

For  the  reasons  now  briefly  outlined|  we  con- 
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oar  in  the  conclasioa  reaohed  by  the  learned  jadge  of  the 
oourt  below. 
The  judgment  is  affirmed. 


The  qnMtl<m  involTad  in  the  foregoing  opinion  was,  m  tho 
•larad,  novel  m  well  m  intereeting;  uid  wo  belioro  it  has  not 
where  preoented  (or  oonaderatioOi 
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[IflO  PXICNSTLTAKTA  BTAn,  673.] 

CHABmn. — A  charity  is  a  gift  to  promote  the  welfare  of  othera. 

OHARrnia— Whbm  Poblio.— A  charity  may  restrict  its  admiastona  to  a 
of  hnmanity  and  yet  be  public  in  ita  nature,  and  ao  long  aa  the 
cation  ia  determined  by  aome  diatinction  which  involuntarily 
may  affect  any  of  the  whole  people,  although  only  a  email  nnmbor  wmj 
be  directly  benefited,  the  charity  ia  pnblia 

Chautibs^Whbn  vot  PuBLia— When  the  right  to  ehare  in  tho  benellta  of 
a  charity  dependa  on  the  fact  d  Tolnntary  aaaociation  with  aomo  partis 
Blar  aociety,  while  all  not  membera  of  anoh  aooiety  are  ezdadod,  tbo 
charity  is  not  purely  public  in  its  nature. 

Chaiutibs— Taxation  ov.—A  home  for  the  relief  of  aged  and  indigenl 
Masons  only,  though  supported  by  voluntary  contribntiona,  withoat 
charge  to  the  beneficiaries  and  without  profit  to  tho  institution  or  to 
officers,  is  not  a  **  purely  public  charity,"  and  ia  not  exempt  from  tax- 
ation under  a  oonstitutional  proviaion  exempting  "inatitntionaof  peraly 
pnblic  charity  "  from  all  taxation. 

Action  to  recover  municipal  taxes  from  the  Masonic  Home 
of  Pennsylvania,  a  corporation.  Judgment  for  defendaiiti 
Plaintiff  appealed.     Defendant's  charter  reads  as  follows: 

^'Section  1.  Be  it  enacted  by  the  senate  and  house  of 
representatives  of  the  commonwealth  of  Pennsylvania,  in 
general  assembly  met,  and  it  is  hereby  enacted,  by  the 
authority  of  the  same,  that  Robert  A.  Lamberton,  Christian 
F.  Knapp,  Henry  B.  McKean,  Michael  Niebet|  John  A. 
Wright,  D.  W.  C.  Carroll,  Jeremiah  L.  Hutchinson,  Samuel 
B.  Dick,  James  M.  Porter,  and  James  H.  Hopkins,  their  aascH 
ciates  and  successors,  be,  and  they  are  hereby,  created  a  body 
corporate  and  politic,  with  perpetual  succession,  by  the  name 
and  style  of  *The  Masonic  Home  of  Pennsylvania,'  and  by 
that  name  are  made  capable  in  law  and  equity  to  sue  and  be 
sued,  plead  and  be  impleaded,  contract  and  be  contracted 
with,  and  to  make,  have,  and  use  a  comn)on  seal,  and  the 
same  to  break,  alter,  renew  at  pleasure,  ordain  by-law%  and 
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«hall  have  the  right  to  take  and  hold,  hy  purchase,  gift,  or 
xlevise,  real  and  personal  estate,  free  from  all  taxation,  for 
the  purposes  hereinafter  named,  and  to  sell,  convey,  or  ex« 
change  the  same  at  pleasure. 

*'  Sbc.  2.  The  object  of  said  institution  shall  be  to  provide 
and  sustain  in  the  state  of  Pennsylvania  one  or  more  houses 
for  destitute  widows  and  orphans  of  deceased  Freemasons  of 
the  state  of  Pennsylvania,  and  an  infirmary  or  infirmaries  for 
the  reception  and  care  of  sick  and  afflicted  Freemasons  in 
indigent  circumstances,  and  all  such  as  may  be  placed  under 
its  charge  by  its  managers. 

'*  Sec  8.  The  membership  of  said  institution  shall  consist 
of  life  members,  active  members,  and  representatives  of 
masonic  bodies,  under  such  regulations  as  the  committee  of 
management  may  prescribe,  all  of  whom  shall  be  Freemasons. 

"  Sbc.  4.  There  shall  be  a  meeting  of  the  members  of  the 
institution  called  within  three  months  after  the  passage  of  this 
act,  for  the  purpose  of  electing  members  of  the  committee  of 
management,  prescribing  its  constitution,  and  general  rules 
and  regulations  for  the  government  of  the  institution." 

The  by-laws  applicable  to  the  question  at  issue  were  as 
follows: 

^'OBJBOT  OV  THB  HOHB. 

".SBonoR  1.  The  Masonic  Home  shall  have  for  its  object, 
io  provide  and  maintain  a  home  for  indigent,  afflicted,  or  aged 
Freemasons,  and  for  the  destitute  widows  and  orphans  of 
Freemasons  in  the  state  of  Pennsylvania,  and  for  such  others 
MS  may  be  placed  under  its  charge. 

"corporation. 
**  Sbc.  2.  This  corporation  shall  be  composed  of  individuals 
as  representatives  of  such  masonic  bodies  as  are  recognised 
by  the  Grand  Lodge  of  Free  and  Accepted  Masons  of  Penn- 
sylvania, and  of  such  Master  Masons  as  may  become  mem- 
here  thereof  by  complying  with  the  by-laws. 

^^ADMTSSION  OF  INMATES  AND  FEES. 

^'  Sec  41.  Every  nomination  for  admission  into  the  home 
as  an  inmate  shall  be  made  in  writing,  at  a  stated  meeting  of 
the  board  of  managers,  setting  forth  the  name,  age  (not  less 
than  fifty-five  years),  residence,  social  condition,  and  masonic 
membership  of  the  nominee,  with  such  other  information  as 
the  board  of  managers  may  require. 

'*A11  nominations  shall  be  recorded  in  a  book  kept  for  that 
purpose,  in  the  order  in  which  they  are  presented,  and  shall 

AM.  iT.  RmPn  You  XL.  -  47 


738  Philadblphia  v.  Masonic  Hums.  [Pena 

1m  referred  by  the  board  of  managers  to  the  committee  on 
admissioDS. 

''8bc.  42.  Inmates  shall  be  admitted  into  the  home  after 
report  of  the  committee  on  admissions;  those  under  sixty 
years  of  age  requiring  a  two-thirds,  and  others  a  majoritjT 
vote  of  the  board  of  managers. 

"  8ic.  43.  Each  representative  shall  be  entitled  to  make  &fl 
many  nominations  for  admission  into  the  home  as  inmates  as 
he  may  deem  advisable,  at  the  request  of  the  masonic  body 
represented  by  him;  but  not  more  than  one  nominee  of  a  rep- 
resentative shall  be  admitted  as  an  inmate  while  other  nomi- 
nees are  upon  the  list  from  bodies  which  have  at  the  time  no 
inmate,  and  whose  admission  is  approved  by  the  board  of 
managers. 

''Individual  members  may  also  make  nominations,  subject 
to  the  same  restrictions  as  to  inmates  as  hereinbefore  stated. 

"  In  the  event  of  an  inmate  withdrawing  from  the  home,  for 
any  cause  whatever,  within  three  months  after  admission,  fio 
much  of  the  fee  paid  into  the  funds  of  this  corporation  as  sfasU 
remain  after  deducting  five  dollars  ($5.00)  per  week  for  bis 
board  during  his  residence  in  the  home,  and,  in  addition,  soch 
other  expenses  as  may  be  incurred  in  his  behalf,  shall  be 
returned  to  the  masonic  body  or  individual  member  that  paid 
the  same. 

*'  The  preference  for  admission  shall  always  he  given  in  the 
following  order,  vis: 

"  1.  To  such  nominees  as  are  members  of  masonic  bodies 
represented  in  the  corporation,  and  nominated  at  tbeir 
instance. 

"  2.  To  such  nominees  as  may  be  placed  in  nomination  by 
a  representative  of  one  masonic  body,  where  the  nominee  is  s 
member  of  some  other  masonic  body  which  is  also  represented. 

*'  8.  To  Master  Masons  nominated  by  individual  members. 

''  4.  To  Master  Masons  belonging  to  masonic  bodies  located 
within  the  commonwealth  of  Pennsylvania,  but  not  repre- 
sented in  this  corporation,  who  may  have  been  nominated  as 
aforesaid.' 

''6.  To  Master  Masons  of  other  jurisdictions  upon  such 
nomination. 

*'  Sec.  44.  There  shall  be  paid  into  the  funds  of  this  cor- 
poration, as  the  admission  fee  of  an  inmate,  the  sum  herein- 
after named,  according  to  the  age  of  the  brother  so  admitted, 

follows: 
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^It  the  applicant  be  65  years  of  age,  and 

not  exceeding  60  years $260  00 

^If  the  applicant  be  60  years  of  age,  and 

not  exceeding  66  years 200  00 

"'If  the  applicant  be  66  years  of  age,  and 

not  exceeding  70  years 160  00 

**If  the  applicant  be  oyer  70  years  of  age. .  100  00 
^*  8xc.  46.  Any  Master  Mason  wishing  to  secure  a  home 
for  himself  in  his  declining  years  shall,  upon  becoming  a 
member  of  this  corporation  and  the  payment  of  four  hundred 
($400.00)  dollars  in  addition  to  his  membership  fee,  be  at 
once  nominated  by  a  majority  vote  of  the  board  of  managers 
for  admission  into  the  home,  in  accordance  with  section  41  of 
these  by-laws.  He  shall  be  exempt  from  the  payment  of 
annual  dues,  and,  upon  reaching  the  age  of  sixty  (60)  years 
or  upwards,  shall  have  precedence,  according  to  date  of  nom- 
ination, of  all  other  Master  Masons  nominated  by  either 
representatives  or  by  individual  members,  subject,  however, 
to  the  restrictions  of  section  43  of  these  by-laws;  pnmded^ 
that  any  member  of  this  corporation,  becoming  an  inmate  of 
the  home,  shall  thereby  forfeit  and  terminate  his  membership 
in  the  corporation. 

'*  PERMANENT  FUND. 

*'  Sec.  46.  The  permanent  fund  shall  consist  of  the  fees 
for  life  membership  and  admission  of  inmates,  and  of  all 
donations  and  bequests,  when  not  otherwise  designated  by 
the  donor  or  legatee,  and  such  other  amounts  as  may  be  voted 
to  the  fund  by  the  board  of  managers. 

'*A11  investments  in  the  permanent  fund  shall  be  made 
under  the  supervision  and  direction  of  the  committee  on 
finance,  who  shall  make  a  report  of  the  investments  in  the 
fund  annually,  or  whenever  required,  to  the  board  of  managers 
and  the  corporation. 

**  The  interest  from  such  investments  shall  be  paid  to  the 
treasurer  for  the  general  uses  of  the  corporation.'' 

J.  A.  Alcorn^  OMtttont  city  solicitor^  C.  F.  Warwick^  eity  tolte- 
iUfr^  L  H.  Shieldif  asiistani  city  iolicitor^  for  the  appellant. 

R.  H.  Hinckley f  for  the  appellee. 

*^*  Dean,  J.  There  is  nothing  of  doubt  in  this  case,  except 
the  question  as  to  whether  the  appellee  is  an  "institution  of 
purely  public  charity,"  within  the  meaning  of  section  10,  arti- 
cle 16,  of  the  constitution  of  1874.     If  it  be  not,  nothing  in 
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Its  charter  or  the  statntei  can  avail  to  exempt  it  from  liahiBty 
to  taxation. 

The  contention  tarns  on  the  constitutional  meaning  of  the 
words  **  purely  public  charity."  *' Words  in  a  oonstitii- 
lion  that  do  not  of  themselves  denote  that  they  are  used  in  a 
technical  sense  are  to  have  their  plain,  proper,  natural,  and 
obvious  meaning":  Monongahela  Nav.  Co.  v.  Cooru,  6  Watts 
&  8.  114.  The  legal  definition  of  the  word  '^charity"  has 
been  the  subject  of  much  discussion  in  the  courts,  especially 
in  those  of  England,  but  its  meaning  here,  discarding  all 
technical  sense,  is,  ''a  gift  to  promote  the  welfare  of  others." 
The  appellee  clearly  is  a  charity.  It  provides  for  and  main- 
tains  in  the  **  Masonic  Home"  indigent,  *^^  af3icted,  and 
aged  Freemasons.  This  too  from  voluntary  contributions, 
without  charge  to  the  beneficiaries,  and  with  no  profit  either 
to  the  corporation  or  to  its  officers.  Not  one  of  the  corporate 
oflTicers  receives  a  cent  of  compensation  for  administering  its 
affairs;  such  unselfishness  excites  the  admiration  and  approval 
of  all  friends  of  humanity.  General  Wagner,  president  of  the 
home  testifies:  *'The  number  of  inmates  at  present  is  thirty; 
their  average  age  is  seventy*two  years;  all  are  decrepit;  if 
they  could  support  themselves,  they  would  not  be  admitted; 
the  money  to  support  them  is  contributed  by  different  masonic 
lodges,  individuals.  Masons,  men  and  women;  the  receipts 
are  always  less  than  the  expenses,  and  a  deficit  has  to  be 
made  up  at  the  end  of  each  year;  no  one  is  benefited  except 
the  inmates;  they  are  fed,  clothed,  and  lodged  during  life, 
and  buried  at  death  at  the  expense  of  the  home."  Of  couree, 
if  this  be  not  purely  charity,  nothing  is. 

But,  is  it  a  public  charity?  The  word  "public"  relates  to 
or  affects  the  whole  people  of  a  nation  or  state.  General 
Wagner  further  testifies:  ''The  home  is  open  only  to  those 
who  are  Masons;  a  man  to  be  admitted  must  be  a  Mason." 
When  the  eligibility  of  those  admitted  is  thus  determined,  it 
seems  to  us  the  institution  is  withdrawn  from  public  and  put 
in  the  class  of  private  charities. 

A  charity  may  restrict  its  admissions  to  a  class  of  humanity, 
and  still  be  public;  it  may  be  for  the  blind,  the  mute,  those 
suffering  under  special  diseases;  for  the  aged,  for  infants,  for 
women,  for  men,  for  different  callings  or  trades  by  which 
humanity  earns  its  bread,  and  as  long  as  the  classification  is 
determined  by  some  distinction  which  involuntary  affects  or 
may  affect  any  of  the  whole  people,  although  only  a  small 
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number  may  be  directly  benefited,  it  is  public.  Bat  when  tb« 
right  to  admiBBion  depends  on  the  fact  of  voluntary  asaooiar 
tion  with  aome  particular  society  then  a  distinction  is  made 
which  concerns  not  the  public  at  large.  The  public  is  inter- 
ested in  the  relief  of  its  members,  because  they  are  men, 
women,  and  children,  not  because  they  are  Masons.  A  homci 
without  charge,  exclusively  for  Presbyterians,  Episcopalians, 
Catholics,  or  Methodists,  would  not  be  a  public  charity.  But 
then  to  exclude  every  other  idea  of  public,  as  distinguished 
from  private,  the  word  *'  purely"  is  prefixed  by  the  constitu- 
tion; this  is  to  intensify  •''•  the  word  "  public"  not  "charity." 
It  must  be  purely  public;  that  is,  there  must  be  no  admix- 
ture of  any  qualification  for  admission,  heterogeneous,  and 
not  solely  relating  to  the  public.  That  the  appellee  is  wholly 
without  profit  or  gain  only  shows  that  it  is  purely  a  charity, 
and  not  that  it  is  a  purely  public  charity. 

Nor  does  the  argument  that,  to  the  extent  it  benefits 
Masons,  it  necessarily  relieves  the  public  burden,  afiect  the 
question;  there  is  no  public  burden  for  the  relief  of  aged  and 
indigent  Masons;  there  is  the  public  burden  of  caring  for  and 
relieving  aged  and  indigent  men,  whether  they  be  Masons  or 
anti-Masons;  but  age  and  indigence  concern  the  public  no 
further  than  the  fact  of  them;  it  makes  no  inquiry  into  the 
Bocial  relations  of  the  subjects  of  them.  Burd  Orphan  Atylum 
V.  School  Disirictf  90  Pa.  St.  21,  is  cited  as  sustaining  a  dif- 
ferent view.  The  test  there,  as  to  whether  the  defendant  was 
a  purely  public  charity,  was  whether  there  was  any  gain  or 
profit  to  any  class  of  persons  or  corporations  who  could  assert 
a  right  to  be  beneficiaries.  As  there  was  not,  and  as  the 
administrators  of  the  charity  could,  in  their  discretion,  select 
those  who  should  be  the  recipients  of  the  benefits,  giving 
only  a  preference,  the  court  held  it  to  be  a  purely  public 
charity.  While  concurring  in  the  judgment  in  that  case, 
))ecaupe  the  facts  showed  it  was  administered  as  a  purely 
public  charity,  I  do  not  concur  in  the  reason  given  for  dis- 
tinguishing a  quasi  public  from  a  purely  public  charity.  I 
would  put  the  distinction  on  firmer  as  well  as  on  what  seems 
to  me  more  clearly  defined  ground.  Is  any  member  of 
humanity,  that  greater  public  of  whom  the  commonwealth  is 
constructively  the  parent  or  trustee,  excluded  because  he  has 
not  a  particular  relation  to  some  society,  church,  or  other 
organization,  which  relation  is  dependent  on  his  wholly 
voluntary  act?  If  so,  if  he  be  excluded  in  fact,  because  be  if 
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not  a  FreBbyterian,  Freemaaon,  or  a  member  of  aome  one  of 
the  ioDumerable  religiouB,  Bocial,  or  beneficial  organisatbiiB 
of  the  commonwealth,  then,  howoTer  pure  may  be  the  charity, 
however  commendable  its  parpose,  it  ie  not  *' purely  public," 
and  ita  property  muBt,  under  the  couBtitution,  be  taxed;  not 
becauBe  this  court  Bays  80|  but  becauee  the  people  have  aaid 
BO  in  their  fundamental  law. 

Here,  while  the  charter  and  by-IawB  of  the  inBtitntion  do 
not  ^**  show  that  it  iB  not  **  purely  public,"  the  undiBpoted 
facts,  as  to  the  administration  of  the  charity,  show  that  none 
were  admitted  except  FreemaBons,  of  course  excluding  all 
other  aged  and  indigent  men,  becaufie  they  had  not  choeen 
to  become  members  of  a  particular  society.  This  made 
admission  depend  on  an  artificial  badge  of  distinction,  and 
not  on  one  incident  to  humanity,  and  therefore  it  is  not 
**  purely  public.''  If  this  be  purely  public,  then  what  is  not 
purely  public? 

This  is  not  a  question  to  be  decided  on  sentiment;  if  it 
were,  our  inclinations  would  prompt  to  a  difierent  conclusion. 
But  there  is  not  much  sentiment  in  the  constitution.  It  is  a 
barrier  erected  by  the  whole  people  against  encroachments  on 
the  rights  of  the  people  as  a  whole;  they  have  forbidden  an 
annual  appropriation  of  their  money  in  a  sum  equal  to  the 
amount  of  taxes  here  imposed,  for  the  benefit  of  a  favored 
few;  the  duty  of  a  court,  when  called  upon  to  decide  such  a 
question,  is  so  plain  that  he  who  runs  may  read. 

As  to  the  argument  that  the  act  of  1871  exempted  the  home 
from  taxation,  the  act  of  1874,  when  read  in  connection  with 
the  constitution  of  1874,  repealed  all  such  exemptions  enacted 
after  the  constitutional  amendment  of  1857.  It  is  so  decided 
in  Wagner  Free  Institute  v.  Philadelphia,  182  Pa.  8t.  612,  19 
Am.  St.  Rep.  613,  and  Philadelphia  v.  Pennsylvania  Hospitalf 
134  Pa.  St.  171. 

The  judgment  is  reversed  at  oosts  of  appellee,  and  a  new 
trial  is  awarded. 

Williams,  J.,  dissenting.  This  appeal  depends  on  a  defini- 
tion. Its  decision  will  afiect  many  of  the  noblest  charities  in 
the  state.  The  words  requiring  definition  are  the  words 
**  purely  public,''  as  used  in  section  1  of  article  9  of  the  con* 
stitution  of  Pennsylvania.  The  paragraph  in  which  the  words 
occur  is  as  follows:  "  But  the  general  assembly  may,  by  gen* 
eral  laws,  exempt  from  taxation  public  property  used  for 
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public  purposes,  actual  places  of  religious  worship,  places  of 
burial  not  used  or  held  for  private  or  corporate  profiti  and 
institutions  of  purely  public  charity/'    A  majority  of  this 
oourt  holds  that  the  defendant,  the  Masonic  Home,  is  not  an 
institution  of  purely  public  charity,  and  for  that  reason  is 
fsubject  to  taxation  like  all  other  property  held  by  private 
persons  or  organizations  for  private  purposes.    The  ^^  cor* 
rectness  of  this  decision  depends  on  the  result  of  two  pre- 
liminary  inquiries:    1.  What  is  the   meaning  of  the  words 
'^^ purely  public''  as  used  in  the  constitution?    2.  What  is 
the  character  of  the  Masonic  Home  and  its  work?  In  reply 
to  the  first  of  these  questions  it  should  be  noticed  that  the 
legislature  has  undertaken  an  interpretation  of  the  constitu- 
tional provision  and  of  these  particular  words,  by  a  law  passed 
4it  the  same  session  at  which  the  adoption  of  the  constitution 
-was  formally  declared.    The  law  was  passed  for  the  express 
purpose  of  giving  effect  to  the  constitutional  provision  author- 
izing the  exemption  of  certain  property  from  taxation,  and 
to  guide  the  taxing  officers  of  the  state  in  determining  what 
property  was  entitled  to  the  exemption  authorized  by  the  con- 
stitution.   This  purpose  made  it  necessary  to  consider  and 
determine  the  exact  extent  of  the  limits  within  which  the 
exercise  of  legislative  power  was  permissible  under  section  1 
of  article  9;  and  to  define  accurately  each  class  of  property 
to  which  the  privilege  of  exemption  was  extended  by  it. 
Oar  present  concern  is  with  the  fourth  class,  viz:  '^Institu- 
tions  of  purely  public  charity.'^    The  act  of  1874  interpreted 
these  words,  and  enumerated  the  institutions  embraced  by 
them,  so  as  to  include  '*all  hospitals,  universities,  colleges, 
fieminaries,  academies,  and  institutions  of  learning,  benevo- 
lence or  charity  •  •  •  •  founded,  endowed,  and  maintained  by 
public  or  private  charity/'    This  definition  is  broad  enough 
to  include  the  Masonic  Home  and  all  similar  institutions  of 
•charity;  and  unless  the  constitutionality  of  the  act  can  ht 
successfully  assailed  the  judgment  of  the  court  below  must 
be  affirmed. 

It  should  be  noticed  in  the  next  place  that  this  court  has 
adopted  and  followed  the  legislative  definition  in  several 
cases  in  which  the  question  was  fairly  raised  and  squarely 
decided.  The  first  of  these  was ^^urd  Orphan  Asylum  v. 
School  DUtrictf  90  Pa.  St.  2L  The  Burd  Asylum  was  founded 
and  endowed  under  the  will  of  Mrs.  Burd,  **  to  establish  an 
asylum  for  poor  white  female  orphans."     But  not  all  poor 
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white  female  orphans  were  enUiled  to  admission.  Thej 
required  to  be  of  legitimate  birth,  not  less  than  four  nor  more 
than  eight  years  of  age,  and  baptised  in  the  Protestaxit 
Episcopal  Church;  preference  being  given  to  such  orphans 
in  the  city  of  Philadelphia;  after  them  to  such  orphan* 
in  the  state  of  Pennsylvania.  ^*  If  both  city  and  state 
fisdled  to  fill  the  asylum  with  those  who  met  all  the  require* 
ments,  then  poor  white  female  orphans  within  the  required 
age  might  be  admitted  without  regard  to  the  place  of  their 
birth  or  the  fact  of  their  baptism.  This  was  not  a  public 
asylum  in  the  sense  of  being  open  to  the  general  public.  It 
was  a  denominational  institution,  under  denominational  oon- 
troll  open  in  the  first  instance  to  children  baptized  in  the 
churches  of  the  denomination,  and  if  enough  such  could  be 
found,  then  to  no  one  else. 

We  held  that  such  an  institution  was  a  charity.  As  it 
was  administered  in  the  interest  of  the  helpless  in  the  city 
and  the  state,  it  was  a  public  charity;  as  there  was  no  ele* 
ment  of  private  or  corporate  gain  in  its  organization  or  man- 
agement, it  was  a  purely — that  is  wholly — ^public  charity.  It 
was  within  the  letter  of  the  act  of  1874,  and  within  the  spirit 
and  intention  of  the  constitutional  provision. 

In  Fire  Insurance  Patrol  v.  Boyd,  120  Pa.  St  624,  6  Am. 
St.  Rep.  745,  we  held  that  an  organization  whose  purpose 
was  to  save  life  and  property  endangered  by  fires,  without 
charge  to  the  persons  or  to  the  owners  of  the  property  rescued 
by  the  efforts  of  the  members  and  employees  of  the  organiaa- 
tion,  was  a  charity.  It  was  supported  by  contributions  made 
by  insurance  companies  and  others,  and  rendered  its  services 
gratuitously  whenever  and  wherever  a  fire  occurred  in  the  city. 
It  was  therefore  a  public  charity;  and  as  there  was  no  profit 
or  gain  to  its  projectors  or  managers  contemplated,  and  no 
return  received  from  those  benefited  by  its  labors,  it  was 
wholly — that  is  purely — a  public  charity.  The  same  doc- 
trine was  held  in  Philadelphia  v.  Women^s  Christian  Assn.^ 
126  Pa.  St.  681;  in  Northamption  Co,  v.  La  Fayette  CoUegey 
128  Pa.  St.  132,  and  Episcopal  Academy  v.  Philadelphia^  160 
Pa.  St.  666.  In  each  of  these  cases  the  act  of  1874  was 
treated  as  a  correct  exposition  of  the  constitutional  provision. 
Other  questions  were  raised  and  considered,  but  in  no  one  of 
these  cases  has  this  couirt  given  expression  to  the  slightest 
doubt  about  the  constitutionality  of  the  act  of  1874,  or  at- 
tempted  to  give  any  other  definition  of  the  words  "purely 
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pablic  charity"  than  that  given  by  the  legislature  in  that  act 
The  same  definition  may  be  found  in  subatance  in  Dono^ 
hftgh  V.  Library  Company^  86  Pa.  St.  806,  in  which  we  snid 
that  a  purely  public  charity  *'  is  not  neceBsarily  one  ***  aolely 
controlled  and  administered  by  the  state,  but  the  phrase  ex- 
tends to  and  includes  private  institutions  for  purposes  of 
purely  public  charity,  and  not  administered  for  private  gain.'' 
We  defined  the  word  "purely"  in  the  same  manner  in  that 
case  as  in  the  later  cases  above  referred  to  as  meaning  com- 
pletely, entirely.  The  institution  must  not  be  administered 
for  private  gain,  but  completely,  entirely,  purely,  in  the  inter- 
est of  the  charity.  Upon  this  distinction  the  property  of  the 
Delaware  County  Institute  was  held  liable  to  taxation:  Dela» 
vfore  County  InsL  v.  Delaware  County^  94  Pa.  St  168.  The 
advantages  of  that  institute  were  confined  to  its  members,  and 
it  was  for  that  reason  a  private  charity,  if  it  could  be  regarded 
as  a  charity  at  all.  The  benefits  came  back  to  the  members, 
who  were  necessarily  the  contributors,  and  no  one  else  shared 
in  them.  It  was  not  intended  to  serve  the  public,  or  to  relieve 
in  the  slightest  degree  the  public  burdens,  but  to  minister  to 
the  tastes  and  the  intellectual  improvement  of  those  whose 
money  purchased  the  books  and  provided  for  their  care. 

A  provision  for  one's  self,  or  for  those  for  whom  he  is 
legally  bound  to  provide,  is  private  and  personal  in  its  object. 
It  has  no  public  purpose  or  work.  So  a  hospital  or  school 
designed  to  secure  to  a  town  or  a  region  better  medical 
attention  or  better  education  than  would  otherwise  be  within 
the  reach  of  such  town  or  region  may  be  a  charity  in  an  im- 
portant sense;  but  if  it  is  conducted  with  a  view  to  private  or 
corporate  gain,  it  is  a  private  charity.  If  it  is  conducted  and 
maintained  by  the  gifts  of  individuals,  or  the  public,  for  tho 
benefit  of  its  inmates,  it  is  a  public  charity;  and,  being  free 
from  the  element  of  private  or  corporate  gain,  it  is  a  purely 
public  charity,  within  the  meaning  and  the  letter  of  the  act 
of  1874,  and  is  protected  from  taxation  by  the  list  of  decided 
cases  already  cited. 

But  let  us  suppose  that  the  legislative  definition  of  a  purely 
public  charity  had  not  been  made;  and  the  decisions  cited 
had  not  been  rendered ;  and  the  question  was  now  to  be  con* 
sidered  as  one  of  first  impression,  how  in  such  case  ought  it 
to  be  determined? 

The  subject  before  the  framers  of  the  constitution  was  tax- 
ation.   They  declared  this  should  be  uniform,  and  levied 
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under  general  laws,  but  some  property  ought  not  to  bear  tax- 
ation, and  so  exemption  from  the  public  burden  came  to  be 
<!on8idered.  This  also  must  be  regulated  by  general  law,  and 
not  left  **^  to  the  caprice,  or  favoritism,  or  prejudice  of  tbe 
lawmakers.  Where  may  the  legislature  draw  the  line  that 
shall  separate  the  taxable  from  the  nontaxable  property  of 
the  state?  This  question  was  answered  by  the  adoption  of  the 
welKunderstood  distinction  between  public  and  private  uses. 
The  words  employed  were  "  public  property  used  for  public 
purposes,"  that  is  property  the  title  to  which  is  in  the  public, 
and  which  is  actually  used  for  some  public  purpose;  '*  actual 
places  of  religions  worship,"  no  matter  who  may  own  them  or 
worship  in  them,  for  the  support  of  public  worship  tends  to 
the  public  improvement;  **  places  of  burial  not  used  or  held 
for  private  er  corporate  profit,"  for  the  gift  of  land  to  the  pub- 
lic for  purposes  of  burial  is  a  gift  to  a  public  use;  and  finally, 
^*  institutions  of  purely  public  charity,"  or,  in  other  words, 
institutions  that  are  already  ministering  to  the  public,  and  so 
•ought  not  to  pay  taxes  because  public  in  the  ends  they  serve, 
and  without  any  element  of  private  gain  in  their  organization 
or  management.  This  is  the  plain,  obvious  meaning  of  the 
consecutive  sentences  devoted  to  the  subject  of  exemption 
from  taxation. 

Moreover,  the  reason  for  any  exemption  should  be  consld* 
<ered.  Why  ought  any  property  to  be  exempt?  Taxes  are 
levied  and  collected  to  provide  the  public  purse  with  money 
for  the  support  of  public  institutions  conducted  by  it,  and  to 
•defray  public  expenses  in  the  preservation  of  order,  the  ad« 
ministration  of  justice,  and  the  support  of  public  schools.  A 
woman  like  Mrs.  Burd,  or  a  man  like  Stephen  Girard  or 
Isaiah  Williamson,  devotes  a  large  fortune  to  the  founding 
and  endowment  of  an  institution  intended  to  relieve  the 
public  burden,  and  advance  the  public  good,  by  taking  up 
eome  part  of  its  work  and  doing  it  with  more  thoroughness 
and  fidelity  than  the  public  could  do  it  through  its  oflScers. 
The  property  of  such  an  institution  is  not  simply  contributing, 
like  taxable  property  in  general,  to  the  public  good,  but  is 
•devoted  absolutely  and  irrevocably  to  it.  The  title  may  re- 
main in  trustees,  but  it  is  in  effect  dedicated  wholly  to  public 
uses,  with  no  element  of  private  gain  whatever.  To  levy 
taxes  on  property  so  given  to  a  charitable  use  is  unjust  toward 
the  benevolent  giver,  and  is  coldly  cruel  to  the  beneficiaries- 
This  will  be  conceded  as  to  the  Burd  Orphan  Asylum  and 
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<3irard  College.  To  deny  it  would  be  to  shock  the  public 
^ense  of  justice.  A  majority  of  this  court,  however,  ^^  deny 
exemption  to  the  Masonic  Home;  and  the  reasoning  on  which 
that  denial  rests  would  logically  lead  to  a  denial  of  li  to  all 
social,  denominational,  or  trade  organizations  providing  for 
the  education,  support,  medical  treatment,  and  burial  of  their 
members,  their  widows,  and  orphans.  What  is  the  Masonic 
Home?  It  is  a  corporation,  whose  object  is  set  out  in  its 
xsharter,  its  constitution,  and  its  by-laws. 

In  the  constitution,  it  is  stated  thus:  *'The  object  of  said 
institution  shall  be  to  provide  and  sustain  in  the  state  of 
Pennsylvania  one  or  more  houses  for  destitute  widows  and 
orphans  of  deceased  Freemasons  of  the  state,  and  an  infirm* 
-ary  or  infirmaries  for  the  reception  and  care  of  sick  and 
afSicted  Freemasons  in  indigent  circumstances,  and  all  such 
as  may  be  placed  under  its  charge  by  its  managers." 

In  the  by-laws  it  is  stated  in  these  words:  '^The  Masonic 
Home  shall  have  for  its  object  to  provide  and  maintain  a 
home  for  indigent,  afflicted,  or  aged  Freemasons,  and  for  the 
destitute  widows  and  orphans  of  Freemasons  in  the  state  of 
Pennsylvania,  and  for  such  others  as  may  be  placed  under 
its  charge." 

It  is  conceded  by  my  brethren  that  this  is  a  charitable 
object,  and  that  the  home  is  a  charity.  The  point  taken  is 
that  it  is  a  private,  and  not  a  public,  charity.  It  was  founded 
and  endowed,  as  the  evidence  clearly  shows,  and  it  is  main* 
tained,  by  voluntary  gifts.  Out  of  the  contributions  made  to 
it  the  grounds  and  buildings  have  been  paid  for,  and  the 
maintenance  of  its  inmates  provided.  It  is  supporting,  nurs- 
ing,  and  caring  for  thirty  or  more  aged  men  who  would  other- 
wise be  dependent  upon  the  almshouse,  or  other  forms  of 
•charity  supported  by  taxation.  No  profit  is  possible  to  any 
person,  corporation,  or  society.  The  entire  plant,  and  the 
•stream  of  voluntary  gifts  on  which  it  is  dependent,  are 
devoted  whollv  to  the  charitable  work  described  in  the  con- 
«titution  and  by-laws  of  the  home.  The  contributors  get 
n9tbing  for  their  money  but  the  approval  of  their  consciences, 
and  the  knowledge  that  they  are  increasing  the  happiness  of 
the  aged,  indigent,  and  afflicted. 

I  see  nothing  private  about  such  a  charity.  It  is  not 
limited  in  its  work  to  the  donors  or  their  children.  It  brings 
no  pecuniary  benefit  or  return.  It  is  done  in  relief  of  public 
taxation,  and  in  the  interest  of  humanity,  and  that  brotherly 
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love  that  becomes  the  children  of  a  common  father.  Pre&i^ 
ence  is  **^  given  to  members  of  the  masonic  fraternity,  their 
widows  and  orphans,  but  it  is  also  open  to  all  persons,  regard* 
less  o& their  relation  to  the  masonic  body,  who  may  apply  for 
admission  and  be  found  by  the  managers  to  be  suitable  pei^ 
sons  '*to  be  placed  under  its  charge.**  lis  doors  are  aa  wide- 
as  those  of  the  Episcopal:  Academy,  or  the  Burd  Orphai> 
Asylum,  or  the  Oirard  College.  The  requisites  to  admission 
are  fewer  and  simpler.  They  are,  first,  masonic  connection 
and  helplessness;  next,  helplessness  and  suitability  for  admis- 
sion to  an  institution  conducted  in  the  manner  adopted  by 
the  managers  for  the  home.  The  qualifications  in  both 
instances  are  to  be  judged  of  by  the  managers.  So  in  any 
almshouse  or  hospital  or  asylum  the  fitness  of  the  applicant 
for  admission  must  be  determined  by  the  proper  ofiScer 
before  the  doors  will  open  to  him  or  her. 

But  it  will  perhaps  be  said  that  the  purpose  that  moved 
the  contributors  was  to  provide  for  masonic  brethren  and 
their  families,  and   that  this  ought  to  subject  their  gifts^ 
and  their  noble  charity  to  taxation.    Then  every  denomina- 
tional hospital,  school,  or  asylum  should  be  taxed  for  the- 
same  reason.     All  contribute  alike  to  the  public  good;  all 
alike  relieve  the  public  burden  and  the  taxpaying  property  of 
the  commonwealth;  but  all  give,  to  some  extent,  preference^ 
to  a  particular  class  of  the  public,  and  then  open  their  doors 
to  those  outside  the  class  who  are  within  the  general  purpose- 
of  the  charity.    The   Women's   Christian  Association   baa* 
for  its  beneficiaries  young  unmarried  women.     The   Snug 
Harbor  for  Seamen  provides  for  sailors.     The  Bricklayers'^ 
Union    for  a   limited   subdivision  of  housebuilders.     The 
homes  for  mechanics,  apprentices,  newsboys,  sewing-women,, 
actors,  disabled  clergymen,  and  the  like,  all  limit  admis- 
sion to  the  class  of  persons  described  in  the  names  they 
have  adopted.     Indeed  in  all  charitable  institutions,  whether 
founded  and  maintained  by  private  beneficence  or  by  pub-- 
lie  taxes,  some  principle  of  selection  prevails.    The  county 
poorhouse  is  for  the  care  of  those  whose  legal  settlement  is 
within  certain  geographical  lines,  and  the  wretch  who  cannot 
show  his  title  to  admission,  on  the  map,  must  starve  on  the 
outside.     A  member  of  the  great  public  may,  like  Lazarus, 
subsist  on  crumbs  or  die  for  want  of  them  at  the  gateway 
of  a  "public  charity,"  if  he  belongs  to  another  *'poor  dis- 
trict''   Such   a   thing  as  a  clmritable   institution   that  ia 
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4>pen  absolutely  to  the  general  public  without  limitation  or 
-^^^  restriction  is  not  to  be  found  in  our  state  or  country. 
Sailors  and  soldiers  are  cared  for  by  the  public  in  separate 
homes  and  separate  hospitals.  The  state  cares  for  injured 
miners  in  hospitals  devoted  to  them  exclusively.  The  deaf 
Are  in  one  institution,  the  dumb  in  another,  the  blind  in  a 
third.  Hospitals  are  provided  for  consumptives,  for  persons 
aiBicted  with  contagious  or  infectious  diseases,  for  invalids 
whose  diseases  are  of  a  nervous  origin,  and  so  on.  The  feeble- 
minded are  gathered  in  one  place,  those  crippled  or  deformed 
in  body  in  another.  The  foundling  has  institutions  to  which 
it  is  admitted  and  from  which  others  are  excluded.  Homes 
for  aged  persons,  for  aged  couples,  for  fallen  women,  are  open 
only  to  those  for  whom  the  charity  was  founded.  Then,  too, 
there  are  homes  for  widows,  to  admission  to  which  a  previous 
marriage  and  the  death  of  a  lawful  husband  are  the  neces- 
sary requisites;  schools  for  soldiers'  orphans,  from  which  all 
other  children  are  excluded;  homes  for  decayed  merchants, 
lor  superannuated  and  disabled  clergymen,  for  disabled  and 
aged  firemen,  and  a  long  list  of  similar  charities  founded  for 
a  <;lass  of  beneficiaries  selected  by  reference  to  their  trade, 
occupation,  social  position,  denominational  affiliation,  age, 
color,  disease,  or  place  of  residence.  These  are  all  engaged 
in  ministering  to  the  public  needs;  they  all  do  some  part  of 
the  work,  and  bear  some  part  of  the  burden  that  would  other- 
wise fall  upon  the  public.  They  are  all  public  charities,  and, 
when  free  from  any  private  or  corporate  gain,  are  purely  pub- 
lic charities.  The  institution  now  made  subject  to  taxation 
by  the  decision  just  rendered  is  one  of  the  many  charities 
doing  the  work  of  the  public  without  the  aid  of  public  money, 
xind  doing  it  more  tenderly  and  more  thoroughly  than  it 
could  be  done  in  charitable  institutions  supported  by  taxa- 
tion. Such  institutions  not  only  provide  food  and  clothing 
and  necessary  medical  attention  to  their  inmates,  but  they 
go  further — they  seek  to  assuage  the  sorrows  and  cheer  the 
last  days  of  those  to  whom  they  minister,  and  surround  them 
with  the  comforts  of  a  well-appointed  home.  For  this  added 
liberality  and  care  they  are  declared  to  be  private  charitieSy 
and  compelled  to  take  part  of  the  gifts  of  the  benevolent  from 
•  hose  they  were  intended  to  benefit,  and  use  it  to  pay  taxes 
«ipon  property  actually  dedicated  to  the  public  use.  The 
I>08ition  of  the  city  of  Philadelphia  in  levying  taxes  upon 
such  charities  is  ungracious.     ^^^  It  says,  io  effect,  to  them: 
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''  It  Is  true  your  property  represents  the  unselfish  gifts  of  tbe 
benevolent;  it  is  true  that  it  is  devoted  to  the  relief  of  soffer- 
ing  and  the  care  of  persons  who  must  otherwise  be  chargeable 
to  us.    It  is  true  that  your  work  is  for  the  public  good  and  in 
relief  of  taxpayers,  but  you  must  do  what  we  do  Dot;  yoi> 
must  ask  no  questions  and  take  all  who  come.     If  you  do> 
not,  then  charity  is  a  luxury  which  we  shall  tax  you  for. 
You  must  convert  your  home  into  a  mere  public  almshouse^ 
or  else  pay  roundly  for  the  privilege  of  carrying  part  of  the 
public  burden/'    The  judgment  of  this  court  seems  to  be 
that  the  position  of  the  city  is  correct,  and  that,  notwithstand- 
ing the  fact  that  a  man  or  a  society  devotes  a  fortune  to  the 
care  of  the  helpless  and  the  relief  of  the  taxpayers,  the  prop- 
erty occupied  for  the  purposes  of  the  charity  so  founded  aud 
maintained  must  be  treated  as  a  business  investment  and 
compelled  to  pay  taxes,  though  the  money  used  for  that  pur- 
pose is  taken  out  of  the  mouths  and  off  the  bodies  of  the 
inmates.    I  dissent  from  the  judgment  and  from  the  reasons 
on  which  it  is  rested.     In  my  opinion,  nothing  marks  the 
advancement  of  the  age  in  which  we  live  so  much  as  the- 
growth  of  organized  charity  in  the  increased  care  for  the  unfor- 
tunate and  the  helpless.    This  growth  shows  itself  in  the 
character  of  the  hospitals,  reformatories,  and  asylums  sup* 
ported  by  the  public  funds.    It  is  seen  in  a  still  more  strik* 
ing  manner  in  the  number  and  variety  of  richly  endowe(i 
charitable  institutions  that  owe  their  existence  and  their 
power  for  good  to  the  munificence  of  individual.    So  long  as 
sickness  and  poverty  and  misfortune  are  in  the  world,  so  long 
this  field  for  private  generosity  will  offer  room  for  the  labors 
and  the  fortunes  of  the  benevolent    The  better  the  field  is 
occupied  the  better  it  will  be  for  the  public  at  large  and  for 
the  individuals  who  help  to  make  up  the  indefinite  body  we 
call  the  public. 

Now  and  then  some  piece  of  property  used  for  charitable- 
purposes  may  cease  to  pay  taxes,  but  for  every  dollar  so  with- 
held from  the  public  treasury  many  dollars  will  be  saved  to 
it  by  the  relief  of  the  public  burdens  by  means  of  the  charity 
so  established.  But  if  we  lift  our  eyes  from  the  tax  list  and 
consider  the  work  done  by  these  charities,  of  which  there  are 
several  hundreds  in  this  city  alone,  we  shall  see  that  the  public 
gain  from  their  labors  and  expenditures  is  incalculable.  There 
^^*  is  probably  no  city  on  either  side  of  the  ocean  so  justly 
celebrated  for  the  multitude  of  its  charitable  institutions  ss 
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Philadelphia.  A  distinguished  citizen,  who  is  himself  actively 
identified  with  several  of  them,  places  the  total  number  at 
about  six  hundred.  Some  of  these  are  supported  by  public 
funds,  but  most  of  them  are  monuments  to  the  enlightened 
lilierality  of  private  citizens,  who  have  given  their  money 
with  a  freedom  and  discrimination  that  are  without  anv 
parallel,  at  least  in  this  country.  It  would  be  diflScult  to 
name  a  form  of  suffering  that  has  not  been  provided  for  by 
some  generous  man  or  woman,  whose  attention  has,  in  some 
manner,  been  drawn  to  that  particular  field  for  charity.  The 
sums  thus  dedicated  to  the  public  service  make  an  enormous 
aggregate,  and  the  institutions  supported  by  them  embellish 
the  city,  and  honor  it.  The  Masonic  Home  is  one  of  these. 
It  now  enjoys  the  undesirable  distinction  of  being  the  first 
admitted  charity  which  has  no  trace  of  private  or  corporate 
gain  about  its  organization  or  management,  to  be  condemned 
by  this  court  to  the  payment  of  taxes  as  the  price  of  being 
allowed  to  go  on  with  its  unselfish  work  of  charity.  It  carries 
part  of  the  public  burden.  It  lifts  what  it  carries  off  the 
shoulders  of  the  taxpayers.  It  does  this  with  a  stream  of 
generous  contributions  from  the  pockets  of  private  citizens; 
but  it  is  now  judicially  determined  that  it  must  take  the 
money  contributed  for  the  care  of  the  sick,  the  infirm,  the 
aged,  the  afBicted,  and  use  a  part  of  it  to  pay  taxes  on 
the  buildings  and  grounds  in  which  its  work  is  carried  on,  and 
in  which  the  homeless  and  helpless  are  sheltered  and  fed. 

I  dissent  wholly  from  the  proposition  that  such  charities 
are  private.  They  are  purely  public.  They  are  within  the 
act  of  1874,  as  is  admitted.  They  are  within  our  own  cases 
beyond  any  doubt.  They  are  within  the  intent  and  meaning 
of  the  constitution,  and  are  in  my  opinion  clearly  entitled  to 
exemption  from  taxation.  I  would  affirm  the  judgment  of 
the  court  below. 

Mr.  Justice  Gbxxn:  I  concur  in  the  foregoing  opinion. 


CHABiTiES^WHKir  PuBua— The  trne  test  of  a  legal  public  charity  is 
the  object  sought  to  be  attained,  the  purpose  to  which  the  gift  is  to  b« 
applied,  and  not  the  motive  of  the  donor:  Fire  Jn»,  Patrol  v.  Boyd,  120  Pa. 
8t  624;  6  Am.  St.  Rep.  745,  and  note.  The  following  cases  give  instances 
of  valid  public  charities:  American  Atylumv,  Phanix  Batiks  4  Conn.  172; 
10  Am.  Dec.  112;  McDonald  t.  MasaaehiueUa  General  Hospital,  120  Mass. 
432;  21  Am.  Rep.  6*29;  Hennepin  County  v.  Brotherhood  qf  Oethsemane,  27 
Minn.  460;  38  Am.  Rep.  298,  and  extended  note;  CoU  v.  Comstock,  51  Conn. 
352;  60  Am.  Kep.  29,  and  note;  Seart  w.  Chapman^  153  Mass.  400;  35  Am. 


752  JoHNSOBT  9.  Readimq  City  Fassengeb  Bt.      [Podil 

St  Rap.  609;  ud  Co*  t.  WaMiffUm  MOU,  140  Mm.  64S.  Sae^  sIms  Iki 
notes  to  th«  followiog  cum:  Howe  t.  WUmit,  90  Am.  Bep.  230;  ittfwr^i 
Appeal,  99  Am.  Rep.  788,  uid  Mamntn  t.  PhUaddpkiBL  lAbrarg  Co.^  S9  Am 
Kep.  748;  bol  a  maaoDio  lodge  it  not  a  public  charitable  or  benoTolant  iMti^ 
iution:  Bangor  t.  Mcmtdc  Lodge^  7S  Me.  428;  40  Am.  Rap.  369^  and  oataL 

CBAHirnB.— What  Ezsmtt  vbom  TAZATzmr  mm  Pubuo:  8««  Ika  ex- 
tended note  to  Ummepim  Comnig  ▼•  Brdkerkond  ^  QeAmmam.  M  Am.  Eaf^ 


Johnson  t;.  Beading  City  Passengbb  Railway. 

[100  FmnSTLTAHIA  8tat«i  M7.] 
StKEBT  RaILWATI— NkOUOKMCI.— I>CTT  OV  DrIVBB  OV  ^niKBT-CAB  ii  te 

driTe  with  oaie,  to  be  on  the  lookout  for  obetractiona,  whether  penaat 
or  Tchtclea,  on  the  track,  bat  he  may,  in  the  performanoe  of  hia  duty, 
aacertaia  from  a  penon  on  the  aide  of  the  atreet^  by  looking  at  hiB| 
whether  he  deairea  to  teke  paaaage,  and  in  doing  ao  it  doea  not  neee»' 
aarily  follow  that  be  ia  gnilty  of  negligence. 

Stbbbt  Railwats— Negliobhob— Whbh  Qubstioh  lOB  Jury. — Whea,  ia 
an  action  to  recover  for  injnriea  to  a  child  mn  over  by  a  atroafr-car,  the 
eTidenoe  ia  conflicting  aa  to  the  length  of  time  the  child  waa  on  tiie 
track,  and  whether  the  driver  of  the  car  could  have  aeen  it^  had  ho  been 
looking  at  the  track,  in  time  to  atop  before  reaching  the  child,  the  qnea- 
tion  of  negligence  ia  for  the  jury  to  determine. 

Nbolioknob— Duty  ov  Parxht  to  Pbotbot  Child.— It  ia  the  dotj  of  a 
parent  to  ahield  hia  yonng  child  from  danger,  and  if,  by  hia  own  care- 
leaaueas  and  neglect  of  the  duty  of  protection,  he  oontributoo  to  hia 
loaa  of  hia  child'a  aervicea,  he  ia  m  pari  deUcto  with  a  negligent  defend- 
ant, and  cannot  recover  for  an  injury  to  the  child.  Whether  the  parent 
ia  negligent  dependa  on  whether,  under  the  circumatanoe^  ho  takoa  rea- 
sonable care  of  hia  child. 

Stbbbt  Railways— Neguokhob  Toward  Child. — The  mere  fact  that  a 
young  child  ia  on  a  railroad  track,  where  it  haa  no  right  to  be,  doea  not 
relieve  a  street  railway  company  from  liability  for  ite  own  negligonoa  ia 
injnring  the  child. 

Keglioemob — Injury  to  Child— Contributory  Nbgliqbkcr  ov  Parbrt. 
A  mother  who  performa  her  own  honaehold  dutiea,  and  oaraa  for  her 
child  twenty  months  old,  but  who  haa  no  paramount  duty  to  perform 
which  could  excuse  inattention  to  the  child  at  the  time  when  ^e  per- 
mits it  to  come  out  of  an  open  door  in  which  aha  ia  standings  paas  at 
her  feet  out  to  a  street  railway,  without  her  knowledge,  and  ther^  ia 
full  view,  place  itoelf  on  the  track,  with  an  approaching  oar  also  in  full 
view,  is  guilty  of  such  contributory  negligence  that  no  recoyery  can  be 
had  by  the  parente  for  the  loss  of  the  child,  if  it  is  mn  orer  and  killed 
by  the  passing  car. 

C.  H,  Schaeffer^  J7.  A.  Muhlenberg^  and  R.  L.  JoneSt  for  the 

appellant. 

C\  H,  Buhl  and  />.  Ermentroutf  for  the  appelleAi 
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*^  Dean,  J.  The  defendant's  horse-car  railway  is  on 
Eleyentb  street  in  the  city  of  Reading.  James  E.  Johnson 
was  a  young  married  man  living  with  his  wife,  Annie  John- 
flon,  in  dwelling  No.  222,  fronting  on  the  street  where  the 
railway  was  operated.  He  was  a  freight-handler,  receiving 
moderate  wages,  and  his  wife  did  her  own  work.  They  had 
one  child,  James  E.  Johnson,  a  boy  twenty  months  old 
About  eleven  o'clock  of  the  forenoon  of  May  7,  1891,  th  § 
child  was  run  over  by  defendant's  car  in  front  of  its  pare  t  ' 
bouse,  and  killed.  The  parents,  averring  that  its  death  was 
caused  by  the  negligence  of  the  defendant,  brought  suit,  and, 
on  trial  in  the  court  below,  got  a  verdict  and  judgment  in 
damages,  and  from  that  judgment  comes  this  appeal  *^  by 
defendant.  The  assignments  of  error  in  substance  are  two: 
1.  There  was  no  evidence  of  negligence  on  part  of  the  com- 
pany; 2.  There  was  undisputed  evidence  of  negligence  on 
part  of  the  mother  of  the  child,  one  of  these  plaintiffs.  If  the 
averment  in  either  assignment  be  true,  the  appeal  must  be 
sustained,  otherwise  not 

At  the  time  of  the  accident  the  car  was  going  at  the  rate 
of  four  or  five  miles  an  hour;  certainly  not  a  dangerous  speed; 
the  child  was  sitting  on  the  track;  it  was  first  seen  by  a  pas- 
senger in  the  car,  who  warned  the  driver,  when  an  ineffectual 
attempt  to  stop  the  car  was  made.  The  distance  of  the  child 
from  the  horses  when  first  seen  by  the  passenger  was  from 
three  to  six  feet.  Apparently,  just  at  the  moment  the  child 
was  noticed  on  the  track,  the  driver's  face  was  turned  towards 
the  side  of  the  street,  his  attention  being  diverted  in  that 
direction  by  the  movement  of  some  persons  he  thought 
wanted  to  get  on  the  car.  When  he  saw  the  child,  he  put  on 
the  brake  and  did  all  he  could  to  stop  the  car,  but  it  was  too 
late.  The  plaintiff  alleged  it  was  the  duty  of  the  driver  to 
constantly  keep  his  eyes  on  the  track  in  front  of  his  horses; 
instead  of  so  doing,  he  turned  to  watch  the  movement  of  per- 
sons on  the  side  of  the  street  who  desired  to  take  passage,  and, 
from  this  neglect  of  duty  on  his  part,  he  failed  to  see  the  child 
in  time  to  stop  the  car.  We  decline  to  say,  as  urged  by  appel- 
lee, that  a  street-car  driver  may  not,  under  any  circumstances, 
turn  his  head  to  observe  the  movements  or  signals  of  those 
who  desire  to  get  on  the  oar.  His  duty  is  to  drive  the  horses 
with  care;  to  be  on  the  lookout  for  obstructions,  whether  per- 
sons or  vehicles,  on  the  track;  he  may,  in  the  performance  of 
this  duty,  ascertain  from  a  person  on  the  side  of  the  8treet| 
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hj  looking  at  bim,  whether  he  deeires  to  take  passage;  in 
doing  this,  he  may  for  an  instant  turn  his  &ce  to  the  side* 
walk.    It  does  not  necessarily  follow  from  this  he  was  guiltr 
of  negligence.     But  how  long  this  child  had  been  od  the 
track,  and  at  what  distance  the  driver  might  have  seen  it 
had  his  attention  been  directed  to  the  track,  does  not  clearlj 
appear;  the  evidence  is  somewhat  conflicting  on  this  point 
When  the  passenger  first  saw  the  danger  it  was  impossible  to 
stop  soon  enough  to  avoid  it;  but  the  child  was  on  the  track 
when  he  saw  it;  whether  the  driver  could  have  seen  it  had  he 
been  looking  at  the  track  in  time  to  stop  before  ***  reaching 
it,  was  a  question,  it  seems  to  us,  for  the  jurj.     If,  without 
doubt|  it  had  appeared  that  the  same  moment  the  driver 
turned  his  face  to  the  sidewalk  the  child  got  on  the  track 
there  would  have  been  nothing  to  warrant  an  inference  of 
negligence  on  part  of  defendant,  because  then  it  was  only 
three  to  six  feet  from  the  horses. 

But  appellant  alleges,  even  if  there  was  any  evidence  of 
negligence  on  part  of  defendant,  there  was  manifest  negligence 
on  part  of  the  mother,  one  of  these  plaintiffs,  which  contrib- 
uted to  the  accident,  and  therefore  there  can  be  no  recovery. 

As  we  have  stated,  the  father  of  this  child  was  in  moderate 
circumstances;  the  mother  cared  for  her  own  child  and 
attended  to  her  household  duties;  she  did  not  permit  it  ^ 
run  on  the  street.  We  held  in  Smith  v.  Hestonville  etc.  Ry.  Co., 
92  Pa.  St.  454,  that  the  parent  owes  to  the  child  protection. 
It  is  his  duty  to  shield  the  child  from  danger,  and  hie  duty 
is  the  greater  the  more  helpless  and  indiscreet  the  child  is. 
If,  by  his  own  carelessness,  his  neglect  of  the  duty  of  protec- 
tion, he  contributes  to  his  own  loss  of  the  child's  services,  he 
may  be  said  to  be  tn  pari  delicto  with  a  negligent  defendant, 
and  cannot  recover.  Whether  the  parent  was  negligent 
depended  on  whether,  according  to  the  circumstances,  be  took 
reasonable  care  of  his  child.  Also,  from  Ratieh  ▼.  Uoydj  31 
Pa.  St.  858,  72  Am.  Deo.  747,  through  a  long  line  of  cases, 
this  court  has  uniformly  held  that  the  mere  fact  of  the  inca- 
pacity of  the  child  neither  creates  nor  shields  from  liability; 
if  there  be  no  negligence  on  part  of  defendant,  the  injury  of 
the  child  is  its  misfortune;  if  there  be  negligence  on  part  of 
defendant,  and  no  negligence  on  part  of  parent,  the  want 
of  discretion  in  the  child  is  no  protection  to  defendant  We 
assume,  then:  1.  That  defendant  here  was  negligent;  2.  That 
the  fact  that  a  child  of  this  age  was  on  the  track,  where  it 
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ought  not  to  have  been  and  bad  no  right  to  be,  of  itself,  in  no 
degree  excuBes  defendant.  But  then  comes  the  next  question^ 
Was  it  there  because  of  the  carelessness  of  the  mother?  The 
facts  as  stated  by  her  are  these:  Immediately  before  the  acci- 
dent her  two  sisters-in-law,  Mrs.  Rightmeyer  and  Mrs*  John* 
eoDi  with  their  three  children,  called  and  remained  about 
half  an  hour;  when  they  left,  Mrs.  Johnson  went  with  thein 
to  the  door,  and  stood  talking  with  them  about  five  minutes 
on  the  porch  immediately  outside;  she  had  left  her  own  child 
in  the  kitchen;  ***  while  standing  at  her  own  door,  talking 
to  her  departing  visitors,  the  child  came  from  the  kitchen, 
through  the  house,  passed  its  mother  at  the  door,  crossed  the 
intervening  sidewalk  and  street,  a  distance  of  about  twenty- 
eight  feet,  to  the  farthest  track  of  the  railway,  where,  in  imme- 
diate view  of  the  mother,  it  was  killed.  She  did  not  even 
know  it  was  her  child  until  after  the  accident  A  child 
twenty  months  old,  an  open  door,  a  dangerous  railway  track 
within  a  few  feet  of  the  open  door;  the  mother  standing  in 
full  view  of  the  door  and  the  track,  and  the  further  fact  that 
it  would  probably  take  the  little  child  as  long  to  toddle  from 
the  door  to  the  track  before  the  eyes  of  its  mother  as  it  took 
the  approaching  street-car  to  come  a  square.  Was  this  such 
care  as  was  due  from  the  mother  to  her  child,  according  to 
the  circumstances?  It  would  be  a  harsh  rule  to  hold  that 
this  mother,  in  her  pecuniary  circumstances,  was  bound  to 
give  her  undivided  attention  to  her  child  to  the  neglect  of  all 
other  wifely  duties,  and  there  is  no  such  rule  of  law  in  Penn- 
sylvania, as  we  have  held  in  very  many  cases.  If  the  child 
had  escaped  from  the  house  while  the  mother's  attention  was 
given  to  some  other  of  the  many  cares  which  burden  the 
woman  who  keeps  her  own  house,  the  case  would  have  come 
within  the  rulings  in  Kay  v.  Pennsylvania  R.  R,  Co,^  65  Pa. 
bt.  269;  3  Am.  Rep.  628;  Smith  v.  Heitonville  etc.  Ry.  Co., 
92  Pa.  St.  454,  and  like  cases.  But  here,  when  there  was 
nothing  whatever  to  prevent  watchfulness,  this  mother  per- 
mitted this  child  to  come  out  of  the  open  door,  pass  at  her 
Ceet  out  to  a  railway,  and  there  in  full  view  place  itself  on  the 
track,  with  an  approaching  car  aUo  in  full  view.  Was  this 
care  according  to  the  circumstances,  or  was  it  negligence? 

The  answer  must  be,  and  there  is  no  escape  from  it,  that  it 
was  negligence,  and  negligence  which  contributed  to  the  acci* 
dent.  If  these  parents  had  been  in  difierent  circumstances, 
and  had  had  in  their  service  a  nurse  whose  special  duty  it  was 
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to  watoh  th«  ohildy  and  who,  white  talking  to  oompaniont  at 
the  door,  had  permitted  it  unobserTed  to  go  out  on  this  rut 
way  track  where  it  was  mn  over,  the  eenrant  would  haft 
been  immediately  discharged  by  the  parents,  and  justly  too, 
because  of  gross  negligence.  But  where  is  the  distinction  in 
duty  between  that  of  the  servant  and  the  mother  in  that  par- 
ticular five  minutes  in  which  occurred  the  circumstaneea 
resulting  in  this  accidentT  The  mother,  at  that  time,  had  no 
paramount  or  exacting  ***  duty  to  perform  which  could 
excuse  inattention  to  her  child;  her  first  duty  under  the  w- 
cumstances  at  that  particular  time  was  to  guard  it;  she  wm 
in  the  most  favorable  situation  to  perform  the  duty;  the  child 
before  her,  the  danger  in  full  view;  and  this,  not  for  an 
instant,  but  during  the  time  it  took  the  child  to  make  ita 
way  from  the  door,  over  its  mother's  feet^  over  the  pavement, 
into  the  gutter,  out  to  the  rails. 

In  so  far  as  this  opinion  reflects  on  the  conduct  of  plaintiff^ 
we  regret  that  what  we  have  said  seemed  necessary  in  vindi- 
cation of  the  judgment;  without  the  criticism  of  others,  her 
regret  must  be  lifelong  as  well  as  unavailing,  and  as  far  as 
possible  we  have  refrained  from  adding  any  thing  to  her 
burden. 

The  evidence  of  contributory  negligence  is  so  clear  and 
indisputable  that  the  judgment  cannot  stand.  Appellant's 
seventh  assignment  of  error  is  sustained^  and  the  judgment 
is  reversed. 

Mr.  Chief  Justice  Stsbrbtt  and  Mr.  Justice  MoColluic 
dissented.  ^^_ 

Strbbt  RAawATs— Dott  of  DuvBBa  to  Look  Oot.— Ifc  ia  not  mfieienft 
care  on  the  part  of  a  gripman  on  a  eable-oar»  on  approaohing  a  earf,  to 
ring  the  bell  and  then  go  ahead,  neither  looking  to  the  right  nor  the  left: 
WhUen  T.  KatuoM  Ckg  eic  Ry,  Co.,  99  Mo.  609;  17  Am.  St  Rep.  591. 
Where  a  oity  ordinance  makes  it  the  duty  of  atreet-car  drivere  to  keep  a 
lookoat  for  all  periona  approaohing  the  track,  and  to  atop  the  car  on  the 
firet  appearance  of  danger,  a  failure  to  perform  this  duty  is  negligenoe: 
Hays  V.  OainemsUU  etc  Ry,  Co.,  70  Tex.  602;  8  Am.  St  Rep.  024.  It  is  the 
duty  of  a  street-car  driver  to  exercise  a  reasonable  degree  of  care  and  dili- 
gence in  watching  the  street  ahead  of  him,  so  as  to  preyent  collisions  and  , 
avoid  injury  to  pedestrians  lawfully  traveling  thereou  whether  adults  or 
children:  Afidermm  v.  Minneapolis  etc  Ry,  (Toi,  42  Minn.  490;  18  Am.  8t 
Rep.  525,  and  note.  It  is  the  dnty  of  a  gripman  to  keep  his  eyes  on  the 
track  before  him:  Schnur  v.  CUiuns'  Traction  Co.,  153  Pa.  St  29;  34  Am.  St 
Rep.  680,  and  note,  with  the  CAses  collected. 

StRRKT    UaTLWATS  —  KlOLTOKHOS    in    RUKNINO    OVKK    ChILD. — WhWI 

Qum-noN  for  Jvkt:     See  RaacnhoM  v.  LindeU  Ry,  Co.,  108  Mo.  9;  32 
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8t  Bmj^  68a^  and  noto;  Sthmr  ▼•  OUmuf  TVtMtfM  Ox,19MVk9L 
S9}  84  Am.  8t  Rep.  880,  and  aoto. 

KaauomoB  Towamd  Child.— Whtrt  a  joang  child  It  nagligwilly  ak 
lowad  by  a  parant  to  go  into  a  pnblio  atroot^  jot  doea  ao  aol  whioh  prudaeaa 
would  fotbid,  it  may  rooovor  for  injoriaa  anataiaod  by  it  Ibroagh  tbo  aagil* 
gonoa  of  aaotbar:  IF^Maa  ▼.  iXiyb^  100  Mom.  48;  19  Am.  8k  Bopw  461  aad 


Kaauomci  Towaep  Ohili».— CoiiTBiBuiovr  Kwuauroi  09  PABnnrt 
8oa  Orami  t.  neUmrg^  100  Maaa.  10;  10  Am.  8t  Rap.  448»  and  nota^  with 
tbo  oaaaa  ooUocted;  alao  tho  aoto  to  Wettmm  Umkm  3VL  Obi  ▼•  ffofmtm,  SO 
Am.8t  Ropw702»aiid  thooztandad  sola  to  WmArotkr.  MMkHt^M.  JL 
Oik,  14Am.  8t  Bopw  OOQl 


OASES 


OOUBT  OF  CRIMINAL  APPEALS 


or 


Cook  v.  Statu. 

(tt  TlZll  OBXMIlfAI.  BBPOBIIi  fl*.] 

Smnroi— CoHvmioirB^ADKiBsiBiLiTr.— A  oonfetdoB  BAda  hf  % 
not  under  arrest  nor  in  oonfiuement,  to  be  admissible,  most  bo  toIi 
tary,  not  obtained  by  improper  inflnenoee,  nor  bj  threats  or 
of  snob  oharaoter  as  nuy  have  inflnenoed  the  person  makiit^  ilio 

fsssion. 

■nOBKGB.— A  COMVBSSIOll  MlDB  BT  AW  AOOUSBD  WhO  IB  MOUED  by  AB 

nntme  statement  that  he  had  been  seen  to  take  goods»  and  wonld  bo 
proseonted  if  he  did  not  settle  at  onoe,  and  who  settles  aI  a  prioe  bo- 
low  a  felony  theft  to  stop  prosecution,  is  not  Tolnntary,  and  is  not 
admissible  in  eTidenoe  on  a  snbseqnent  proeeontion  oilBiast  him  for  fol- 
ony  in  taking  snob  goods. 
■tidbnob.— CoirrBSBiova  Obtainbd  bt  Falbb  SvATBiOiinB  of  the  prooeon- 
tor  or  by  fraud  are  not  Tolnntary,  and  are  not  advussible  in  oTidenoa. 


Baker  and  Sumner$y  PUasanU  and  BatLij/f  and  Priu  and 
Oreen^  for  the  appellant. 

J2.  L.  Henry ^  asmtant  attorMy  general  for  the  state. 

**  Sdikinb,  J.  Appellant  was  conrlcted  of  the  theft  of 
property  of  the  value  of  twenty  dollari,  and  sentenced  to  two 
years  in  the  penitentiary,  from  whicb  he  appeals. 

Appellant  complains  that  the  couvt  erred  in  permitting  his 
confession  to  go  to  the  jury,  because  not  freely  or  voluntarily 
made.  The  bill  of  exceptions  sLows  that  Thrift,  the  mer- 
chant whose  goods  were  stolen,  s^^nt  word  to  defendant  that 
he  had  better  come  down  and  seUle;  that  his  (Thrift's)  wife 
and  a  boy  in  the  store  had  seeci  defendant  in  the  store  tak- 
ing the  goods,  and  it  would  be  better  for  him  to  come  in  and 
tell  what  he  got,  and  pay  for  them,  and  unless  he  did  it  hm 
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(Thrift)  would  certainly  prosecote  him.  On  the  following 
night  appellant  came  to  Thrift's  store  and  confeflsed  he  had' 
taken  the  goods  to  the  Talae  of  eighteen  dollars,  which  he 
enumerated,  and  compromised  with  Thrift  for  seventeen  dol- 
lars. He  denied  getting  anj  other  goods  than  those  enumer- 
ated. As  a  matter  of  fact  the  message  sent  bj  Thrift  to 
appellant,  about  his  being  seen  taking  the  goods,  was  untrue, 
and,  outside  of  the  statement  of  appellant,  Thrift  was  unable 
to  identify  the  kind  or  value  of  the  property  stolen,  except  a 
few  articles  of  clothing  he  recognised  upon  appellant  before 
he  sent  him  the  message  **  **  to  come  and  settle/'  which 
articles  were  not  included  in  the  list  enumerated  by  appel- 
lant. As  this  confession  was  not  made  under  arrest,  nor  in 
confinement,  the  common-law  rule  controls,  to  wit,  to  be 
admissible,  the  confession  must  be  voluntary,  not  obtained 
by  improper  influences,  nor  by  threats  or  promises  of  such  a 
character  as  may  have  influenced  the  person  making  the  con- 
fession: Wilson's  Criminal  Annotated  Statutes,  sec.  2469;  1 
Greenleaf  on  Evidence,  219;  Claytim  v.  State^  81  Tex.  Cr. 
Rep.  489. 

The  confession  was  by  no  means  voluntary.  Misled  by 
the  statement,  which  was  untrue,  that  he  had  been  seen  to 
take  the  goods,  and  would  be  prosecuted  if  he  did  n't  settle  at 
once,  appellant  became  extremely  anxious  to  stop  the  prose- 
cution, or  only  be  prosecuted  for  a  misdemeanor,  and  settled 
at  a  price  below  a  felony  theft.  This  confession  was  not  vol- 
untary, and  should  have  been  excluded.  We  concede  that  the 
cases  excluding  confessions  on  the  ground  of  unlawful  induce- 
ment have  gone  too  far  in  the  protection  of  crime  {Regina 
V.  Reeve^  12  Cox  C.  C.  179),  and  that  too  frequently  justice 
and  common  sense  have  been  sacrificed  on  the  shrine  of 
mercy  in  the  rulings  of  courts,  and  that  judges,  of  late  years, 
are  reaching  this  conclusion:  Taylor  on  Evidence,  807.  Still, 
where  it  appears  that  a  confession  like  the  one  at  bar  was 
obtained  by  false  statements  of  the  prosecutor,  or  by  fraud, 
it  ought  to  be  excluded.  For  the  error  of  the  court  in  admit- 
ting the  confession,  the  judgment  is  reversed  and  the  cause 
remanded. 

Judges  all  present  and  concurring. 

SyiDKKOB—CoirFSBSiONS.  Wrsh  ADMI88IBL1.— ConfMmona  of  one  Mouted 
•of  crime  are  admissible  in  evidence  only  when  it  is  olearly  shown  that  they 
were  freely  and  voluntarily  made:  Lauderdale  v.  Stale,  31  Tex.  Or.  Rep.  46; 
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17  Am.  8i  Rep.  788,  and  noUwith  th«  omm  ooHectad.  To  the  nma 
•M  i7od^  ▼.  Staie,  97  AU.  87;  38  Am.  St.  Rep.  145^  uid  note.  This  qoM- 
tl«B  It  Ihofonghly  diaoiMMd  in  tht  ezteadMl  Dotos  to  DaaMt  ▼.  SkUe,  6  An. 
Bl  B«p.  M8|  Jl^oiM  ▼.  Aal^  46  Am.  B«pb  S6I^  Md  iMI»  ▼.  Aoft^STA^ 


Bbbwbb  V.  Statb. 

ftt  TlZll  CBTMTWil.  BBPOBIIi  74.] 

fdiB«iftT  OF  Namb  ov  Dbad  Puaov.— The  mgniog  of  ttm  naaio  of  a  deed 
penoB  to  an  instrement  with  inteot  to  defraud  ia  torgetj* 

VomosET  ov  Kami  of  Unadthoribid  ob  Ficnnona  Pkbsok. — One  wbo^ 
with  intent  to  defraud,  makes  a  false  instnimeot,  and  rigna  the  name  of 
a  fietitions  person  thereto^  or  of  one  having  no  legal  oi^aei^  to  make 
the  p^^,  ie  gniltj  of  foifarj. 

VomosET— Apfbllatb  Practiob.— An  objection  taken  in  the  lower  ooort 
to  the  admission  in  oTidenoe  of  a  oheok  npon  which  a  ehajrgo  of  forgeiy 
ia  based,  because  it  is  fatally  Tarisnt  from  that  alleged  ia  the  indict- 
menti  cannot  be  considered  on  appeal,  althongh  the  check  ia  inoorpo- 
fated  in  the  record,  if  it  is  not  certiiled  bj  the  dark,  nor  in  an j  way 
identifled  as  the  originsl  check. 

Bni^BNOB — DidiARATiOKS  OF  AocfuaxD  Bkioss  Abbbbt. — Statements  made 
to  arresting  ofRcers  before  an  anest  bj  a  person  aoeneed  of  crime  are 
admissible  in  CTidence  sgainst  him. 

C.  J.  Davi$  and  Walter  E.  Latimer^  for  the  appellant 
B.  L.  Henry^  oiriitant  attorney  general^  for  the  state. 

^  Davidson,  J.  Omitting  preceding  portions,  the  indict- 
ment charges  that  *'  Henry  Brewer  •  •  •  .  did  then  and  there 
unlawfully  and  without  lawful  authority,  and  with  intent  to 
defraud,  did  willfully  and  fraudulently  make  a  false  instru- 
ment in  writing  purporting  to  be  the  act  of  another,  to  wit, 
the  act  of  C.  F.  Hathaway,  which  said  false  and  forged  instru- 
ment is  to  the  tenor  following: 

*' 'Paris,  Texas,  January  18, 1892. 

«**  Number  2.  The  City  National  Bank:  Pay  to  Hury 
[meaning  Henry]  Brewer,  or  bearer,  85  dollars. 

"*C.  P.  Halhaway  [meaning  Hathaway].'" 

1.  It  is  contended,  inasmuch  as  Hathaway  was  dead  at  the 
time  his  name  was  signed  to  the  check,  that  therefore  the 
making  of  the  false  instrument  cannot  constitute  the  crime 
of  forgery.  The  authorities  do  not  sustain  this  position.  On 
the  other  hand,  so  far  aa  we  have  been  able  to  ascertain,  the 
contrary  doctrine  has  been  held  to  be  the  correct  one,  and 
adhered  to  wherever  the  question  has   been  adjudicated: 
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Mindenan  t.  SiaU,  14  Tex.  508;  Billings  ▼.  StaU,  107  Ind. 
S4;  67  Am.  Rep.  77;  2  Bishop's  Criminal  Law,  sea  548,  and 
notes. 

It  has  also  been  held  that  he  who  signs  the  name  of  a  per- 
son who  had,  or  has,  no  legal  capacity  to  make  the  instru- 
ment,  is  guilty  of  forgery:  People  ▼•  Krummer^  4  Park.  Or.  217. 
And  so,  where  the  accused  makes  the  false  instrument  by 
signing  the  name  of  a  fictitious  person  thereto,  he  is  guilty  of 
forgery:  1  Bishop's  Criminal  Law,  sec.  572,  and  note  6;  2 
Bishop's  Criminal  Law,  sec.  548,  and  note  5. 

2.  The  check  offered  in  evidence  was  objected  to  because 
fatally  variant  from  that  alleged  in  the  indictment.  This 
objection  seems  to  be  based  ^*  upon  bad  handwriting,  if  we 
look  to  the  original  check.  We  are  not  authorized  to  do  this, 
because  it  is  not  certified  by  the  clerk,  nor  in  any  way  identi- 
fied as  such  original  check  (Carroll  ▼•  State,  24  Tex.  Cr.  App. 
818),  but,  if  considered,  we  fail  to  see  the  supposed  variance. 

8.  Defendant  was  not  under  arrest  at  the  time  he  made  the 
statements  to  the  officers;  therefore  his  objection  on  this 
ground  was  not  well  taken.    The  judgment  is  affirmed. 

Judges  all  present  and  concurring. 

ToKfliBT— SiOHuro  Fionnovs  KAm.— Signing  th«  name  of  a  fiotitious 
pttrton  with  an  intent  to  defntnd  it  forgery:  SUUe  ▼.  Warren^  109  Mo.  430; 
S3  Am.  8t  Rep.  081,  and  note;  SkOe  ▼.  WheeUr,  20  Or.  192;  23  Am.  St. 
Rep.  119;  Laaeelk$  ▼.  State,  90  Oa.  347;  85  Am.  St.  Rep.  21(1.  See,  also, 
the  extended  note  to  AmMr.  Ooet,  22  Am.  Dec.  306. 

BviDSNcok  ^CoNinnoHS  of  Fsbsons  hot  Undib  Aerisx:  See  Cook  t. 
SkOeg  8S  Tex.  Or.  Rep.  87«  mtte,  p.  768»  and  note. 
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ftt  TiXAe  cbimihal  Bbpobi%  ISO.) 

LASonrr^KiLLiiro  Anikal  to  Conobal  Paxnovs  TBBvr.— TIm  taking 
•ad  deetmotion  of  an  animal  from  an  innooent  pnrohaaer,  by  the  party 
who  onginaUy  atole  and  aold  it|  the  aeoood  taking  being  to  oonoeal  the 
fint  thelty  oonatitntea  Uroeny. 

LABOBirT— DnTBuonoN  of  Propsrtt  Srounr  to  Oohoial  Thxft.— To  eon- 
■titnte  the  feloniona  taking  in  laroeny  it  la  not  neceaaary  that  the  tak* 
ing  ahonld  be  done  bieri  eatua;  a  taking  with  intention  to  deatroy  tho 
property  to  conceal  the  evidence  of  a  preriona  theft  thereof,  if  done  for 
the  benefit  of  the  offender  or  another  petaon,  ia  anficieat  to  eenatitata 
laroeny  though  no  pecuniary  benefit  ariaea  therefrom. 
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Indictmirt  for  the  theft  of  cattle  alleged  to  have  been  tin 
property  of  one  Kokernot 

Olm$$  and  Burge9$^  for  the  appellant 

B.  £.  Henry^  a$9i$tant  attorney  general^  for  the  state. 

>•>  81MKIN8,  J.  Appellant  waa  convicted  of  the  theft  of 
cattle,  and  his  punishment  asaessed  at  five  years,  from  which 
he  appeals.    There  are  but  two  questions  raised: 

1.  Appellant  complains  of  the  error  of  the  court  in  ove^ 
ruling  his  motion  for  a  continuance.  Appellant  was  indicted 
January  12,  1892.  The  application  was  filed  January  10, 
1893,  and  based  upon  the  want  of  the  testimony  of  two  wit- 
oesses.  The  application  stated  that  one  of  the  witnesses  was 
a  resident  citizen  of  the  county,  but  affiant  learned  this 
morning,  for  the  first  time,  his  residence  was  unknown.  The 
other  was  in  the  county  in  January,  1892,  when  affiant 
asked  for  a  subpoena,  which  he  thought  had  been  served,  bat 
learned  January  8,  1893,  that  it  had  not  been.  There  is  no 
diligence  whatever  shown.  . 

2.  Appellant  insists  that  the  evidence  does  not  support  a 
conviction  for  theft,  because  the  animal  was  not  taken  for 
the  purpose  of  defrauding  the  alleged  owner,  but  to  conceal  a 
previous  theft.  It  seems,  that  in  the  winter  of  1890,  Frank 
Logan  lost  a  yearling,  which  he  found  on  the  first  day  of 
April,  1891,  branded  and  marked,  and  in  the  possession  of 
one  Eokemot,  who  penned  it  with  others  in  the  stockyards 
in  Gonzales,  for  shipment  Kokernot  bought  it  from  one  Dan 
Jacksi  who  got  it  from  appellant.  The  night  succeediug  the 
<lay  on  which  it  was  discovered  by  the  owner,  appellant, 
being  notified  of  the  discovery,  went  into  the  stockpen  and 
ehot  the  animal,  and  threw  it  into  a  well  in  the  stockpen, 
and  the  next  morning  the  animal  could  not  be  found  by  the 
owner,  nor  until  the  next  winter,  when  the  carcass  was  dis* 
•covered  in  the  well,  and  investigation  of  the  matter  began. 

Now,  while  it  clearly  appears  that  the  animal  was  fraudu- 
lently  taken  without  the  consent  of  Kokernot,  who  had  it  in 
possession  and  bought  it,  with  intent  to  deprive  him  of  the 
value  thereof,  yet  it  is  also  apparent  that  the  taking  was  for 
the  purpose  of  destroying  it,  and  thus  prevent  its  identifica* 
tion  and  proof  of  the  first  theft.  The  question  arises  whether 
such  an  act  constitutes  theft,  the  animal  having  been  origi* 
•nally  stolen  ^^*  by  appellant  and  sold,  and  the  second  tak« 
ing  being  to  conceal  the  first  theft.    It  is  not  every  taking 
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^without  the  consent  of  the  owner,  with  intent  to  deprive  the 
•owner  of  the  value  thereof/'  which  conetitutes  theft.  Such 
acttf  may  be  nothing  more  than  trespaas  or  malicious  mis- 
-chief.  To  constitute  theft  there  muAt  be  not  only  the  fraudu- 
lent taking,  but  also  the  intent  to  appropriate  the  property  to 
the  taker's  use  or  benefit.  There  can  be  no  question  that  the 
-act  done  waa  for  appellant's  benefit,  though  it  was  taken  with 
intention  to  destroy  it,  not  only  to  prevent  his  detection,  but 
the  repayment  of  its  value  to  Eokernot.  In  Dignomtty  v. 
State^  17  Tex.  530,  67  Am.  Dec.  670,  Judge  Wheeler  says: 
-^'To  constitute  the  felonious  intent,  it  is  not  necessary  that 
the  taking  should  be  done  lucri  causa;  taking  with  an  inten- 
tion to  destroy  will  be  sufiScient  to  constitute  the  offense, 
if  done  to  serve  the  offender  or  another  person,  though  not 
in  a  pecuniary  way":  2  Bishop  on  Criminal  Law,  sees.  848, 
^7. 

We  think  there  was  no  error  in  the  judgment,  and  it  is 
affirmed. 

Judges  all  present  and  concurring. 

Ijlrobnt>-Luori  Causa.— The  takiDg  of  the  property  of  another  with 
intent  to  deprive  the  owner  permanently  of  his  property  ie  larceny.  It  is 
not  eseenti&l  that  the  taking  ahonld  be  with  a  view  to  pecuniary  profits 
State  V.  SUngerland,  19  Nev.  135;  8taU  v.  Ward^  19  Key.  297;  State  v. 
Coddle,  35  W.  Va.  73;  DigmwiUy  v.  State,  17  Tex.  521;  67  Am.  Deo.  670; 
State  V.  Davie,  38  N.  J.  L.  176;  20  Am.  Rep.  367;  WUmm  v.  State,  18  Tex. 
Or.  App.  270;  51  Am.  Rep.  309,  and  extended  note^  The  eeoretly  and 
unlawfully  taking  from  the  atable  an  animal  belonging  to  another,  and  then 
killing  it  within  a  few  feet  of  the  atable  door  ia  larceny:  DeJIk  v.  State,  63 
Miss.  77;  60  Am.  Rep.  46.  The  queation  aa  to  whether  lueri  cauea  forma  an 
^aaential  element  to  the  crime  of  larceny  ia  further  discoased  in  the  extended 
note  to  StaU  t.  Hokmet  57  Am.  Deo.  274. 


Gambon  v.  Statb. 

(12  TiXAa  Cbim DIAL  Rxpoara,  180.) 

BTiDBVOK—AoBBBiBKn  TO  TuBK  Statk's  EYXDaMOB.— A  alats  may 
tract  with  a  criminal  for  hie  exemption  from  proaecntion  if  he  ahall 
honestly  and  fairly  make  a  foil  disclosure  of  the  crime  against  his  ooa* 
federate,  whether  the  latter  ia  convicted  or  not.  If  hia  testimony  Is 
corrupt  or  his  disdoeurea  only  partial  he  forfeita  his  rights  under  ths 
eontraoft. 

ByIDSROB— AOBSEMSMTB   TO   TuRH  StATK's  BviDSHOl— PrAOTICB  ThBRB- 

UJiDBR.— When  a  valid  agreement  to  turn  atate'a  evidence  has  been 
made,  and  defendant  haa  testified  thereunder  in  good  faith,  upon  the 
xefusal  of  the  prosecuting  attorney  to  recogniae  the  agreement^  the 
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eottrt  genenll  J  eontiiiuas  the  oam  to  let  the  defendeat  obtein  a  pardon 
to  plead  in  Uar,  bat  this  eannot  be  dooe  in  Tezae,  aa  the  pardoning 
power  oan  be  iuToked  only  after  oooTiotioOy  and  in  aiich  oaee  the  cnue 
ahonld  be  diemiaeed  and  a  noUe  pro$equi  entered. 
BrxDBjtoa—AaKBBMBiiim  to  Tueh  Svati's  Etidbhoi — ^PKAoncL^Wbea 
a  defendant  in  good  faith  oarriee  out  hie  agreement  with  the  atate  to 
turn  etate*e  eridenoe  in  eonaideratioa  of  exemption  from  proeecntioa, 
and  the  proe^cnting  attorney  then  refneea  to  reoogniao  the  agreenma^ 
tha  ooart  nhonld  nollB  proff^ai  and  diamiae  the  praeeontion,  inoorpontt- 
ing  in  the  jndgment  Uie  reaaona  therefor*  whioh  r^m^ina  a  peipetail 
reeord  of  aelf-oonfeaaed  gnilt. 

SnDlKOB— AORIBKBHTB  TO  TURR  8tATB*S  StZDBROB  AS  DxnERBR^PBAO 

TiOB.— When  a  defendant  pleada.  in  defenae  to  hi*  proaecntion,  that  he 
haa  in  good  faith  performed  hia  agreement  with  tha  atate  te  taia 
atate'a  eTidenoe,  in  oonaiderationof  ezemptton  from  proaeention,  hiipUa 
la  wholly  for  the  eonaideration  of  the  bonrt  aa  to  whother  the  naN 
ahould  be  moUe  proved  or  diamiBned,  and  ie  not  a  apeoial  plea  ia  bnr 
which  mnet  be  anbmitted  to  and  paeeed  npon  by  the  jury. 

SVIDRHOB— AORBUnNri  TO  TORH  StATB*S  BVIDBVCB  AB  DRVRRBB—FaiO 

TiOR^When  a  defendant  aeta  np  in  defenae  of  hie  proaeontion  a  valid 
Bontraot  between  him  and  the  etate  to  tntn  etate'e  evidence  in  cooaid- 
eimtion  of  exemption  from  proeecation,  fully  performed  in  good  faith  oa 
hia  part,  and  each  defenae  ia  not  denied  by  the  atate,  the  court  ehoald 
diamiia  the  eaae,  Inoorporating  in  the  jndgment  the  reaaona  therefor. 
To  anatain  a  demurrer  to  aneh  defenaa  in  each  oaae  ia  reTereibla  enor. 


B.  J.  Hamner  and  J.  S.  Olasgow,  for  the  RppellRot. 
JZ.  L.  Henry^  €Mi$tant  affomey  general^  for  the  state. 

^*^  SiMKiNs,  J.  Appellant  was  oonyicted  of  the  crime  of 
burglary,  and  his  punishment  asseBsed  at  two  years  confine- 
ment in  the  state  peaitentiary,  from  which  he  appeals. 

The  caase  was  carried,  by  change  of  vennei  from  Throck- 
morton  to  Haskell  county.  When  placed  on  trial,  appellant 
pleaded  an  agreement  made  by  him  with  the  county  attorney 
of  Baylor  county,  and  others  representing  the  state,  by  which 
he  was  induced  to  turn  state's  eviden<ie  against  his  confeder- 
ate, J.  J.  Jones,  in  Baylor  county,  at  the  examining  court,  at 
which  said  Jones  was  bound  over  to  await  the  action  of  the 
grand  jury;  that  the  state  was  unable,  without  his  evidence, 
to  convict  Jones;  that  he  was  duly  recognised  to  appear  and 
testify  before  the  district  court;  and  that  in  all  matters  he 
has  been  ready  to  carry  out  his  agreement  The  state 
demurred,  on  the  ground  that  such  a  plea  was  not  authorised 
by  law,  and  that  the  agreement  was  not  with  parties  author- 
ized to  act.  The  court  sustained  the  demurrer,  and  appellant 
was  convicted,  the  wife  of  J.  J.  Jones  being  the  principal  wifr 
ness  against  hinnu 


^ay,  1893.]  Camboh  v.  Stats.  765 

There  is  but  one  question  that  need  be  considered:  Did  the 
-court  err  in  striking  out  the  pleaT  From  the  earliest  times 
it  has  been  found  necessary,  for  the  detection  and  punish- 
ment of  crime,  for  the  state  to  resort  to  the  criminals  them- 
-selves  for  testimony  with  which  to  convict  their  confederates 
in  crime.  While  such  a  course  offers  a  premium  to  treach- 
•ery,  and  sometimes  permits  the  more  guilty  to  escape,  it  tends 
to  prevent  and  break  up  combinations,  by  making  criminals 
suspicious  of  each  other,  and  it  leads  to  the  punishment  of 
-guilty  persons  who  would  otherwise  escape:  1  Hale's  Pleas  of 
the  Crown,  806;  Sex  v.  Rudd^  Cowp.  334;  People  v.  Whipple, 
9  Cow.  707.  Therefore,  on  the  ground  of  public  policy,  it 
has  been  uniformly  held,  that  a  state  may  contract  with  a 
-criminal  for  his  exemption  from  prosecution,  if  he  shall  hon- 
estly and  fairly  make  a  full  disclosure  of  the  crime,  whether 
the  party  testified  against  is  convicted  or  not.  If  his  testi- 
mony is  corrupt,  or  his  disclosure  is  only  partial,  he  gains 
nothing,  ^^*  but  forfeits  his  right  under  the  contract:  1 
Bishop's  Criminal  Procedure,  sec.  1164.  The  only  difficulty 
in  the  matter  seems  to  be  as  to  the  method  in  which  the  state 
may  extend  the  promised  and  earned  immunity.  The  com- 
mon practice  in  American  courts  is  to  commit  the  question 
of  receiving  or  rejecting  an  accomplice,  and  the  further  ques- 
tion of  his  immunity  from  punishment,  solely  to  the  discre- 
tion of  the  prosecuting  officer,  who  acts  by  nolle  prosequi.  In 
-those  states  where  a  nolle  prosequi  can  be  only  entered  with 
the  consent  of  the  court,  as  in  Texas,  the  court  must,  of  course, 
•exercise  supervision  over  the  question:  1  Bishop's  Criminal 
Procedure,  sec.  1161. 

But  there  is  no  question  of  the  right  of  the  prosecuting  offi< 
cer  to  act  under  and  with  the  consent  of  the  court  in  dismiss- 
ing the  cause.  In  some  courts  it  has  been  held  that  when 
the  agreement  has  been  made,  and  defendant  has  testified 
thereunder,  and  the  attorney  for  the  state  refuses  to  recognize 
the  agreement,  the  court  will  continue  the  cause,  to  let  the 
•defendant  obtain  a  pardon  to  plead  in  bar:  1  Bishop's  Crim- 
inal Procedure,  sec.  1164.  This,  however,  cannot  be  done  in 
Texas,  as  the  pardoning  power  can  only  be  invoked  after  con- 
viction: Const.,  art.  4,  sec.  11.  In  some  courts  it  is  held  that 
where  the  accomplice  is  convicted  after  being  made  a  witness 
by  the  state,  and  after  having  made  a  full  confession,  he  has 
A  claim  for  a  judicial  recommendation  for  pardon,  which  can- 
not be  withheld  without  violating  an  established  rule  of  prao- 
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tice:  State  v.  Qraham,  41  N.  J.  L.  15;  32  Am.  Rep.  174;  StaU^ 
V.  Lyon,  81  N.  G.  600;  81  Am.  Rep.  518;  United  State$  y.  Ford, 
99  U.  S.  594;  Oarnde'i  case,  2  Lew.  C.  C.  38.  But  it  would 
8eera  that  the  power  of  dealing  with  such  agreements  lies^ 
primarily  with  the  prosecuting  officer,  and  in  Texas  he  may 
act  with  the  consent  of  the  court;  and  we  can  see  no  good 
reason  why,  when  a  defendant  has  in  good  faith  carried  out 
his  agreement,  the  labor  and  expense  to  the  state  of  a  solcnia 
trial  should  be  incurred  for  the  purpose  of  remitting  the  de» 
fendant  to  his  remedy  of  pardon,  to  which,  it  is  admitted,  he- 
is  entitled  as  a  matter  of  right:  Hardin  v.  State^  12  Tex.  Cr. 
App.  189.  If  the  state  can  make  a  contract  with  the  defend* 
ant  for  immunity  from  prosecution  for  his  offense,  it  is  due  to- 
her  own  dignity  that  the  contract  be  carried  out  in  perfect 
faith.  If  the  reason  for  convicting  the  defendant  be  to  place 
on  record  the  proof  of  his  guilt,  then  it  does  not  apply  in 
Texas.  Under  articles  88  and  593  of  the  Code  of  Criminal 
Procedure  the  prosecuting  officer  may,  with  the  consent  of  the 
court,  and  for  reasons  filed  and  incorporated  in  the  judgments 
of  the  court,  nolU  prosequi  and  dismiss  the  prosecution.  It 
therefore  remains  a  perpetual  record  of  his  self-confessed 
guilt:  Barrara  v.  State^  42  Tex.  264. 

In  Bowden  ▼.  State^  1  Tex.  Cr.  App.  144,  the  well-considered 
opinion,  which  was  affirmed  in  Hardin  v.  State,  12  Tex.  Cr. 
App.  189,  says  it  seems  to  have  become  a  practice,  recognized 
in  our  court,  for  the  district  attorney,  with  the  concurrence  of 
the  court,  to  enter  a  ^®*  nolle  prosequi  in  cases  where  it  was 
deemed  essential  to  the  ends  of  justice  that  one  or  more  defend* 
ants  should  turn  state's  evidence  against  his  confederates:  cit^ 
ing  Garrett  v.  State,  41  Tex.  530;  Barrara  v.  State,  42  Tex. 
260;  Williams  v.  StaU,  42  Tex.  392;  WHght  v.  State,  43  Tex. 
170;  and  the  court  reversed  the  case  because  the  defendant 
was  tried  and  convicted  on  a  subsequent  indictment,  while 
under  contract  with  the  state,  as  state's  evidence.  The  court 
says:  '* There  has  been  no  default  on  hi^  part,  and,  until  there 
is,  the  pledged  faith  of  the  state  should  have  been  kept  invio- 
late in  his  immunity  from  further  prosecution  and  punish- 
ment." The  only  objection  urged  to  a  defense  of  this  kind  it 
in  Holmes  v.  State,  20  Tex.  Cr.  App.  517,  and  rests  upon  the 
ground  that  the  code  forbids  any  special  pleas  except  former 
conviction  or  acquittal  (Code  Crim.  Proc.,  art  525),  and  that 
this  is  in  the  nature  of  a  plea  of  estoppel.  We  do  not  think 
such  a  defense  as  we  are  iiere  considering  comes  under  the 
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character  of  special  pleas  which  are  to  be  submitted  and  passed 
upon  by  a  jury,  as  former  acquittal  or  conviction,  or  the  con* 
stitutional  plea  of  former  jeopardy  {Johnson  ▼.  State,  22  Tex, 
Cr.  App.  222)y  but  rather  belongs  to  those  matters  addressed 
solely  to  the  consideration  of  the  court,  and  for  which  a  nolle 
prosequi  should  be  entered  or  the  case  dismissed;  and  where 
such  a  defense  is  set  up,  and  not  denied  by  the  state,  and  it 
appears  that  a  valid  contract  was  made  by  the  proper  officers 
representing  the  state,  and  the  contract  has  been  carried  out 
by  the  defendant  in  good  faith,  the  court  should  dismiss 
the  cause,  setting  up  in  the  judgment  the  reasons  therefor. 
In  the  case  at  bar  the  plea  of  appellant  set  forth  that  the 
agreement  to  turn  state's  evidence  was  duly  made  with  an 
attorney  representing  the  state,  and  before  the  examining 
court  he  testified  fully  as  to  the  entire  matter;  that  subse- 
quently  the  county  attorney  of  Baylor  county  ratified  the 
agreement;  that  appellant  has  been  in  constant  attendance 
on  court,  ready  to  testify  in  the  case  in  compliance  with  his 
agreement. 

It  further  appears  that  the  wife  of  one  of  the  convicted 
defendants  testified  against  appellant  on  this  trial.  While  it 
is  true  that  any  such  contract  should  be  made  with  the  dis- 
trict or  county  attorney  with  the  consent  of  the  court  {Barrara 
▼.  State,  42  Tex.  263;  Fleming  v.  State,  28  Tex.  Cr.  App.  234), 
yet  we  think,  where  the  court  sees  the  contract  was  made  and 
the  defendant  acted  in  perfect  good  faith,  it  should  be  recog- 
nized by  the  court.  Mr.  Bishop  says:  ^'In  most  cases  the 
mere  fact  that  an  accomplice  testifies  as  a  witness  for  the  gov- 
ernment, and  fully  and  freely  acknowledges  his  own  partici- 
pation in  the  offense,  will  constitute  an  implied  agreement,  in 
the  absence  of  an  express  one,  for  his  exemption  from  further 
prosecution;  but  where  the  testifying  is  not  with  the  concur- 
rence of  the  state's  attorney,  and  where  there  is  no  such 
anderstanding  with  any  authorized  person,  or  evidence  ^^^ 
of  expectation,  it  was  held  inadequate":  1  Bishop's  Criminal 
Procedure,  1164.  We  think  the  court  erred  in  striking  out 
the  plea  on  the  grounds  stated,  and  the  judgment  is  reversed 
and  the  cause  remanded. 

Judges  all  present  and  concurring. 


8tatb's  Evidskos— Aorkkmbkts  Conoxbniho. — From  the  earliest  history 
of  oriminal  law  it  has  often  been  found  necessary,  in  order  to  detect  and 
pnnish  crime,  that  resort  be  had  to  oriminals  themselves  for  the  testimony 
neoMMry  to  oonviot  their  confederates;  and  on  the  ground  of  public  policy 
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it  U  naivemny  ooootdad  that  tiM  ttatt  mtj  eootract  with  hi  Moonp&i 
for  hit  exemption  from  proeeoation  proTided  he  ihell  hoDeetiy,  fairiy*  **^ 
in  good  futh  make  a  fall  disoloenre  of  the  orime  which  he,  together  witii 
hit  eonfederate,  ttandt  charged.  In  meet  catet  the  mere  fact  tint  u 
accomplice  tettifiet  at  a  witnett  for  the  ttate,  freely  and  folly  adnovledg. 
ing  hit  own  participation  in  the  crime,  conttitntee  an  implied  agreement,  in 
the  abeenoe  of  an  ezprett  contract^  for  hit  exemption  from  further  pimeeQ- 
tion  for  that  offense,  whether  hit  accomplice  it  oonricted  or  not.  "The gov* 
em  men  t  it  bound  in  honor,  under  the  cireumttancet,  to  cany  cat  th* 
understanding  or  arrangement  by  which  the  witnett  tettified,  and  admitted, 
in  to  doing,  hit  own  turpitude.  Public  policy  and  the  great  endi  of  jtsties 
require  thit  of  the  court  If  the  dittrict  attorney  thall  fail  to  enteraasA 
proeequi  on  the  indictment  the  court  will  continue  the  caute  until  ao  appli- 
cation can  be  made  for  a  pardon.  The  court  would  snggett  that  to  diacoa- 
tinue  the  prosecution  it  the  thorter  and  better  mode**:  Untied  Staiet  t.  Lee, 
4  McLean,  108.    To  the  tame  effect^  Peopk  v.  fThipjde,  9  Cow.  707. 

Doubtless  it  is  the  almost  uniTortal  practice  for  the  proeecnting  attonej, 
with  the  concurrenoe  of  the  court,  to  enter  a  nofle  pro§eqtiif  or  to  ditmi«  the 
charge  againat  an  accomplice  who  hat  performed  hit  contract  with  tbs 
atate,  and  in  good  faith  hat  or  it  willing  to  turn  ttate'a  eTidenceoncoaditioo 
that  he  is  to  be  exempt  from  prosecution  'for  that  crime  {Barbara  v.  Stak, 
42  Tex.  200:  WaUanu  ▼.  State,  42  Tex.  392;  Wright  ▼.  State,  43  Tex.  170; 
Sttite  r.  Ifon,  81  N.  C  600;  31  Am.  Rep.  618;  StaUY.  Qraham,  41  N.  XL 
15;  32  Am.  Rep.  174),  and  a  discharge  by  the  court  in  such  case,  ie,  in  legal 
effect,  an  acquittal,  and  a  bar  to  another  prosecution:  PeopU  ▼.  Bnam,  ^ 
Cal.  41.  There  is  probably  only  one  state  in  which  thit  practice  does  aet 
prevail,  and  in  that  (Virginia)  any  protection  which  might  be  otherwiie 
accorded  to  an  accomplice  turning  ttate*t  e?idenoe  it  taken  away  by  ststata 
providing  that  tnch  cTidenoe  thall  not  be  admitted  in  any  cate:  Oommeer 
wealth  V.  Dabney,  1  Rob.  (La.)  696;  40  Am.  Dec.  717. 

Although  it  it  uniTersally  conceded  that  the  district  attorney  or  ether 
public  prosecutor  may,  with  the  consent  of  the  court,  enter  into  an  sgree- 
ment  with  an  accomplice  that  if  he  wUl  testify  fully  and  fairly,  in  a  proes- 
cution  against  his  accomplice  in  guilt,  he  shall  not  be  prosecuted  for  the 
same  offense,  and  that  if  the  accomplice  performs  on  his  part,  he  is  entitled 
to  such  protection  at  the  law  affordt,  yet  the  weight  of  authority  opboldi 
the  proposition  that  if  such  an  agreement  is  made  with  the  prosecutiog  at- 
torney alone,  without  the  consent  or  advice  of  the  oourt^  it  is  of  no  effect  u 
a  protection  to  the  accomplice  if  he  is  afterwards  placed  on  trial  in  Tiolitioa 
thereof:  StaU  T.  Qraham,  41  N.  J.  L.  15;  32  Am.  Rep.  174;  People  t.  Peter, 
48  Cal.  251;  People  t.  ^^-laao,  24  GaL  41;  Utiited  Statee  ▼.  Ford,  99  U.  S. 
594.  "An  accomplice  is,  in  all  catet,  a  competent  witnett  for  tiie  protect- 
tion,  but  whether  in  all  cases  he  shall  be  permitted  to  beoome  a  witasH, 
and  thua  earn  an  exemption  from  punishment,  which  ia  the  implied  condi- 
tion of  his  turning  informer  and  declaring  the  whole  truth,  is  in  the  discre- 
tion of  the  court  and  the  prosecuting  officer*':  Limda:ff  t.  People,  63  N.  T- 
143-153.  This  use  of  an  accomplice,  upon  implied  promise  of  pardon,  is  not 
at  the  pleasure  of  the  public  prosecutor,  but  rests  in  the  sound  judicial  dii- 
cretion  of  the  court.  A  justice  of  the  peace  before  whom  prisoners  sre 
brought  for  examination  cannot  exercise  such  a  discretion,  and  thereby  bind 
the  court  in  which  the  prisoners  are  indicted  and  tried,  and  the  judges  of  the 
court  itself  cannot  exercise  it  to  bind  the  pardoning  power;  thongh  in  the 
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latter  case,  if  the  accomplice  makee  a  fall  discloeure  in  good  faith  vpon  the 
trial,  the  implied  promise  of  pardon  i»  reapected. 

It  i«  not  matter  of  oonne  for  the  oonrt  to  admit  an  acoomplioe  ae  a  wit* 
aeae.  Application  for  that  purpose  moit  always  be  made  to  the  conrt,  which 
admits  or  refuses  to  admit  him  in  view  of  the  particular  circumstancee  of  the 
case:  WigfU  r.  RmdtHeopf,  43  Wis.  344,  349,  citing  PeopU  v.  WhippU,  9  Cow. 
707. 

If  an  accomplice  testifies  under  a  contract  of  this  nature,  entered  Into 
without  the  concurrence  of  the  state's  attorney,  or  any  authorised  public 
prosecutor,  the  contract  affords  him  no  protection  when  he  is  subsequently 
placed  on  trial  for  the  same  crime:  CommonweaWi  t.  WoodMe,  105  Mass. 
594;  Comnumicealth  v.  Brown,  103  Mass.  422;  Commonwealih  t,  Dtnthy^  103 
Mass.  424. 

It  has  been  held  that  it  is  within  the  discretion  of  the  public  prosecutor 
to  determine  whether  or  not  an  accomplice  shall  be  permitted  to  become 
state's  evidence,  and  also  whether,  if  he  does,  he  is  afterwards  entitled  to 
exemption  from  further  prosecution  by  reason  of  what  he  has  done:  RunneU 
V.  State,  28  Ark.  121.  This  whole  subject,  as  well  as  the  right  of  the  accom* 
plice  to  interpose  the  contract  faithfully  kept  by  him,  as  a  defense  to  his 
subsequent  prosecution,  is  fully  and  excellently  discussed  in  United  Statu  ▼• 
Fw-d,  99  U.  S.  594-606,  as  follows: 

"  Waiving,  for  the  present  the  question,  whether  the  district  attorney  may 
contract  with  an  accomplice  of  an  accused  person  on  trial,  that  if  he  will 
testify  in  the  case  his  taxes  shall  be  abated,  or  that  he  and  his  property 
shall  be  exempt  from  internal  rcTcnue  taxation,  the  court  will  consider,  in 
the  first  place,  whether  the  district  attorney,  as  a  public  prosecutor,  may 
properly  enter  into  an  agreement  with  such  an  accomplice,  that  if  he  will 
testify  fully  and  fairly  in  such  a  prosecution  against  his  accomplice  in  guilt 
he  shall  not  be  prosecuted  for  the  same  offense;  and  if  so,  whether  such  an 
agreement,  if  the  witness  performs  on  his  part,  will  avail  the  witness  as  a 
defense  to  the  criminal  charge  in  case  of  a  subsequent  prosecution. 

"  Considered  in  its  full  scope,  the  argument  is  tliat  in  consideration  of 
defendants  testifying  against  their  co-conspirators  who  were  indicted  for 
defrauding  the  revenue,  they,  the  defendants,  should  have  a  full  and  com- 
plete discharge,  not  only  from  all  criminal  liability,  but  from  all  penalties 
and  forfeitures  they  had  incurred,  and  from  liability  from  their  internal 
revenue  taxes  which  they  had  fraudulently  refused  to  pay,  giving  them  full 
and  complete  indemnity,  civil  and  criminal,  from  all  their  fraudulent'  and 
illegal  acts  in  respect  to  the  public  revenue. 

**  Courts  of  justice  everywhere  agree  that  the  established  usage  is  that  an 
accomplice  duly  admitted  as  a  witness  in  a  criminal  proseeution  against  his 
associates  in  guilt,  if  he  testifies  fully  and  fairly,  will  not  be  prosecuted  for 
the  same  offense,  and  some  of  the  decided  eases  and  standard  text-writers 
give  very  satisfactory  explanations  of  the  origin  and  scope  of  the  usage  in 
its  ordinary  application  in  actual  practice.  Beyond  doubt  some  of  the  ele* 
roents  of  tiie  usage  had  their  origin  in  the  ancient  and  obsolete  practice 
called  approvement,  which  may  be  briefly  explained  as  follows:  When  a 
person  indicted  for  treason  or  felony  was  arraigned  he  might  confess  the 
charge  before  plea  pleaded,  and  appeal,  or  accuse  another  as  his  accomplice 
of  the  same  crime,  in  order  to  obtain  his  pardon.  Such  approvement  was 
only  allowed  in  capital  offenses,  and  was  equivalent  to  indictment^  as  the 
appellee  was  eqaally  required  to  answer  to  the  charge;  and  if  proved  guilty 
an.  8&  Rar..  Vol.  2J»-4» 
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the  Jodgment  of  the  law  wm  Agatntt  him.  and  th«  approrer,  le  called, 
•n titled  to  hie  pardon  ex  debUojuitUim,  On  the  other  hand,  if  the  appellee 
WM  aoqaitted,  the  jndgment  wae  that  the  approvor  should  be  condeomedt 
4  Blaekatone**  Commentariee,  830. 

**  Speaking  npon  that  enbject  Lord  Mansfield  said,  more  than  a  eeatnr^ 
■go,  that  there  were  three  ways  in  the  law  and  praetioe  of  that  ooontry  in 
which  an  aocomplice  ooold  be  entitled  to  a  pardon:  1.  In  the  case  of 
approremeaty  wbioh,  as  be  stated*  then  still  remained  a  part  of  the  common 
law,  though  he  admitted  that  it  had  grown  into  disuse  by  long  disoontina- 
aace;  2.  By  discovering  two  or  more  offenders,  as  required  in  the  two  acte 
of  parliament  to  which  he  referred;  3.  Persons  embraoed  in  some  royal 
proclamation,  ai  authoriaed  by  an  act  of  parliament,  to  which  he  added, 
that  in  sU  these  cases  the  court  will  bail  the  prisoner  in  order  to  giro  hiaa 
an  opportunity  to  apply  for  a  pardon. 

" Approvers,  as  well  as  thoee  who  disclosed  two  or  more  accomplices  in 
guilt,  and  those  who  cams  within  the  promise  of  a  royal  proolamation,  were 
entitled  to  a  pardon;  and  the  same  high  authority  states  that  besides  those 
ancient  statutory  regulations  there  was  another  practice  in  respect  to> 
accomplices  who  were  admitted  as  witnesses  in  criminal  prosecutions  against 
their  associates,  which  he  explains  as  follows:  Where  the  accomplice  has 
made  a  full  and  fair  confession  of  the  whole  truth,  and  is  admitted  as  a  wit- 
ness for  the  crown,  the  practice  is,  if  he  act  fairly  and  openly  and  discoTer 
the  whole  truth,  though  be  is  not  entitled  of  right  to  a  pardon,  yet  the  usage, 
the  lenity,  and  the  practice  of  the  court  is  to  stop  the  prosecution  against  the 
accomplice,  the  understanding  being  that  he  has  an  equitable  title  to  & 
recommendation  for  the  kiog*s  mercy. 

'*  Subsequent  remarks  of  the  court  in  that  opinion  showed  that  the  aneienk 
statutes  referred  to  were  wholly  inapplicable  to  the  case,  and  that  there: 
remained  even  at  that  date  only  the  equitable  practice  which  gives  a  title  to 
recommendation  to  the  mercy  of  the  crown.  Bzplanationa  then  foil  »w 
which  prove  that  the  practice  referred  to  was  adopted  in  substitution  for  the 
ancient  doctrine  of  approvement,  modified  and  modeled  so  as  to  be  received 
with  greatest  favor.  As  modified  it  gives,  as  the  court  said  in  that  case,  a 
kind  of  hope  to  the  accomplice,  that  if  he  behaves  fairly  and  discloses  the 
whole  truth  he  may,  by  a  recommendation  to  mercy,  save  himself  from 
punishment  and  secure  a  pardon,  which  shows  to  a  demonstration  that  the 
protection,  if  any,  to  be  given  to  the  accomplice,  rests  on  the  described 
usage  and  his  own  good  behavior;  for,  if  he  acts  in  bad  faith  or  fails  to  testify 
fully  and  fairly,  he  may  still  be  prosecuted  as  if  be  had  never  been  admitted 
as  a  witness:  JRex  v.  Eudd,  I  Cowp.  331;  1  Leach,  115. 

*'  Great  inconvenience  arose  from  the  practice  of  approvement,  in  conse- 
quence of  which  a  mode  of  proceeding  was  adopted  in  analogy  to  that  law, 
by  which  an  accomplice  may  be  entitled  to  a  recommendation  to  mercy,  but 
not  to  a  pardon  as  of  legal  right,  nor  can  he  plead  it  in  bar  or  avail  himself  of 
it  on  bis  trial:  2  Hawkin's  Pleas  of  the  Crown,  p.  532,  note  3;  8  Russell 
on  Crimes,  9tb  Am.  ed.,  596. 

'* 'In  the  present  practice,'  says  Mr.  Starkie,  'where  accomplices  make  a 
full  and  fair  confession  of  the  whole  truth,  and  are^  in  oonsequence,  admitted 
to  give  evidence  for  the  crown,  if  they  afterwards  give  their  testimoaj 
fairly  and  openly,  although  they  are  not  of  right  entitled  to  a  pardon,  the 
usage,  lenity,  and  practice  of  the  court  is  to  stay  the  proseeution  against 
them,  and  they  have  an  equitable  title  to  a  recommendatioa  to  the  king's 
mercy 's  2  Starkie*s  Evidence,  4th  Am.  ed.,  15. 
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'*' '  Foftldjpet  erbninUt  in  mtch  a  ease,  when  oalled  and  examined  as  a  wit* 
aeM  for  the  proeeention/  nys  Roscoe,  'hare  an  eqnitaUe  title  to  a  reoom. 
mendation  for  the  royal  meroy;  but  they  oannot  plead  this  in  bar  to  an 
iadiotment  against  them,  nor  oan  they  arail  themselves  of  it  as  a  defense 
on  their  tnal,  though  it  may  be  made  the  groond  of  a  motion  for  pntting  off 
the  trial  in  order  to  giTO  the  prisoner  time  to  present  an  application  for  the 
nseontiTe  elemency ':  Roeeoe*s  Criminal  EWdenoe,  9th  Am.  ed.,  097. 

"Anthorities  of  the  highest  eharaeter  almost  without  namber  support 
that  proposition,  nor  is  it  necessary  to  look  beyond  the  decisions  of  this 
•onrt  to  establish  the  oorreotnees  of  ths  mis:  &  farU  William  WeUtf  18 
How.  W!. 

**  Special  reference  is  made  in  that  ease  to  the  three  ancient  modes  of  prao- 
iioe  which  authorised  accomplices,  when  admitted  as  witnessss  in  criminal 
proaecutioDs,  to  claim  a  pardon  as  a  matter  of  right;  and  the  court,  having 
•zplained  the  course  of  such  proceedings,  remarked  that,  except  in  those 
oases,  accomplices,  though  admitted  to  testify  for  the  prosecution,  have  no 
abeolute  claim  or  legal  right  to  executtTc  clemency. 

*'  Much  consideration  appears  to  hare  been  given  to  the  queetion  in  that 
and  the  court  held  that  the  only  claim  that  the  accomplice  has  in  such 
is  an  equitable  one  for  pardon,  and  that  only  upon  the  condition  that 
he  makes  a  full  and  fair  diaclosure  of  the  guilt  of  himself  and  that  of  his 
associates,  that  he  cannot  plead  it  in  bar  on  an  indictment  against  him  for 
the  offense,  nor  use  it  in  any  way  except  to  support  a  motion  to  pnt  off  the 
trial  in  order  to  give  him  time  to  apply  for  a  pardon. 

'*  Three-quarters  of  a  century  before  that^  ten  of  the  twelve  judges  of 
England  decided  in  the  same  way,  holding  that  the  accomplice  in  such  a 
oase  cannot  set  up  such  a  claim  in  bar  to  an  indictment  against  him,  nor 
avail  himself  of  it  upon  his  trial,  that  such  a  claim  for  mercy  depends  upon 
the  conditions  before  described,  and  that  it  can  only  come  before  the  court 
by  way  of  application  to  put  off  the  trial  in  order  to  give  the  party  time  to 
apply  for  a  pardon:  Bex  v.  Bttdd,  I  Leach,  125;  1  Chitty*s  Criminal  Law, 
•d.  1847,  82;  May's  Criminal  Law,  175. 

* 'Attempt  was  made  sixty  years  later  in  the  same  court  to  convince  the 
Judges  then  presiding  that  some  of  the  remarks  of  the  chief  justice  in  Rat  v. 
Rmld,  1  Leach,  125,  before  cited,  justified  the  conclusion  that  the  accom- 
plice in  such  a  case  was  by  law  entitled  to  be  exempted  from  panishment; 
but  Lord  Denman  replied  that  the  organ  of  the  court  on  that  occasion  was 
not  speaking  of  legal  rights  in  the  strict  sense,  nor  of  such  rights  as  would 
constitute  a  defense  to  an  indictment  or  an  answer  to  the  question  why  sen- 
tonce  should  not  be  pronounced,  saying,  in  substance  and  effect,  that  the 
right  mentioned  was  only  an  equitable  right,  and  that  the  court  would  post- 
pone the  trial  or  any  action  in  the  case  to  the  prejudice  of  the  prisoner,  in 
order  to  give  him  an  opportunity  to  apply  to  the  crown  for  mercy:  Rex  v 
OarMe,  2  Ad.  ft  E.  275;  Rex  v.  LtB,  Russ.  ft  K  0.  O.  861;  Rex  v.  HunUm^ 
Rnss.  ft  R.  C.  O.  454. 

"Other  text-writers  of  the  highest  repute,  besidee  thoee  previously  men. 
tioned,  affirm  the  rule  that  accomplices,  though  admitted  as  witnesses  for  the 
proeeontioD,  are  not  of  right  entitled  to  a  pardon,  that  they  have  only  an 
equitable  right  to  a  recommendation  to  the  executive  clemency;  and  they 
all  hold  that  the  prisoners  under  snch  drcnmstances  cannot  plead  such  right 
in  bar  of  an  indictmont  against  them,  nor  avail  themselves  of  it  as  a  defense 
their  trial. 

'*Nono  of  thoss  propositions  oan  be  snooessfnlly  oontrovsrtsd;  bnt  it  is 
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•qnally  eUar  tbat  Ibe  ptrty,  if  he  iartifiM  foUy  and  fairl/.  umf  aaka  il  tts 
groand  of  a  motion  to  pat  off  the  trial  in  order  that  ha  may  a|^1  j  la  €km 
ezeoatire  for  the  protectioo  which  immemorial  niage  ooneedoa  that  1m  is 
entitled  to  at  the  handa  of  the  ezeoattTe:  Z  RiuaeU  on  Grimee,  9tfa 
697. 

"Certain  ancient  itatntory  regnlationi^  aa  already  remarked,  gara  m 
ditional  promiae  to  aooompUeea  of  pardon  and  oomplete  exemption 
pnniahment^  and  in  each  oaaes  it  waa  alwayi  held  that  the  aooomplioe^  if  he 
was  called  and  examined  for  the  proaeontion,  was  entitled  aa  of  right  to  ft 
pardon,  proTided  be  acted  in  good  faith,  and  testified  fnlly  and  fairly  to  tisa 
whole  truth.  Instances  of  the  kind  are  adrerted  to  by  Mr.  Phillippa  in  kio 
Talnable  treatise  on  evidence;  bat  he,  like  the  preceding  text-writer,  atatea 
that  the  accomplices,  when  admitted  as  witnesses,  nnder  the  more  modona 
nsage  and  practice  of  the  coarts,  have  only  an  equitable  title  to  be  rooook* 
mended  to  mercy,  on  a  atriot  and  ample  performanosb  to  the  aatiafaction  off 
the  presiding  judge,  of  the  conditions  on  which  they  were  admitted  to  tea- 
tify ;  that  such  an  equitable  title  cannot  be  pleaded  in  bar  nor  in  any  manner 
be  set  np  as  a  defense  to  an  indictment  charging  them  with  the  same  ofienaew 
though  it  may  be  made  the  ground  of  a  motion  for  putting  off  their  trial  ia 
order  to  allow  time  for  an  application  to  the  pardoning  power:  1  Phillippo 
on  Evidence,  ed.  1868,  86. 

**  Offenders  of  the  kind  are  not  admitted  to  testify  aa  of  eonrse,  and  anfli- 
cient  authority  exists  for  saying  that  in  the  practice  of  the  English  ooort  it  is 
nsuftl  that  a  motion  to  the  court  ia  made  for  the  purpose,  and  tbat  the  oonrt^ 
in  view  of  all  the  circumstances,  will  admit  or  disallow  the  evidenoe  aa  will 
best  promote  the  ends  of  public  justice:  1  Phillipps  on  Evidence,  ed.  1868» 
87;  3  Russell  on  Crimes,  9th  Am.  ed.,  698. 

"Good  reasons  exist  to  suppose  that  the  same  oonrse  ia  pnrsned  in  tfao 
oourta  of  some  of  the  states,  where  the  English  practice  seems  to  haTo  been 
adopted  without  much  modification:  People  ▼.  Whipple^  9  Cow.  707. 

*'  Such  offenders  everywhere  are  competent  witnesses  if  they  see  fit  volnB* 
tarily  to  appear  and  testify;  but  the  course  of  proceeding  in  the  conrta  off 
many  of  the  states  is  quite  different  from  that  just  described,  the  rale  being 
tbat  the  court  will  not  advise  the  attorney  general  how  he  shall  oondnet  n 
criminal  prosecution.  Consequently,  it  is  regarded  as  the  province  of  tho 
public  prosecutor  and  not  of  the  court  to  determine  whether  or  not  aa 
accomplice,  who  is  willing  to  criminate  himself  and  his  associatei  in  gnilt^ 
shall  be  called  and  examined  for  the  state. 

"Of  all  others,  the  prosecutor  ia  beat  qualified  to  determine  that  qneo- 
tion,  as  he  alone  is  supposed  to  know  what  other  evidence  can  be  adducod 
to  prove  the  criminal  charge.  Applications  of  the  kind  are  not  alwaya  to 
be  granted,  and,  in  order  to  acquire  the  information  neceesary  to  determino 
the  question,  the  public  proeecutor  will  grant  the  aooomplice  an  interview, 
with  the  understanding  that  any  communications  he  may  make  to  the  prosa. 
cutor  will  be  strictly  confidential.  Interviewa  for  the  purpose  mentionod 
are  for  mutual  explanation,  and  do  not  absolutely  commit  either  party;  but 
if  the  accomplice  is  subsequently  called  and  examined  he  is  equally  entitled 
to  a  recommendation  for  executive  clemency.  Promise  of  pardon  ia  never 
given  in  such  an  interview,  nor  any  inducement  held  out  beyond  what  the 
before-mentioned  usage  and  practice  of  the  courts  will  allow. 

'*  Prosecutors  in  such  a  case  should  explain  to  the  aocompUoe  that  he  ia 
not  obliged  to  criminate  himself  and  inform  him  jnat  what  ho  may 
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ably  expect  in  cmee  he  acts  in  good  faith,  and  testifies  fully  and  fairly  as  to 
bis  own  acts  in  the  case,  and  those  of  his  associates. 

**  When  he  fnlfills  these  conditions  he  is  equitably  entitled  to  a  pardon^ 
and  the  prosecntor  and  the  oonrt,  if  need  be,  when  fully  informed  ol  the^ 
facts,  will  join  in  such  a  recommendation. 

"  Modifications  of  the  practice  doubtless  eziit  in  jurisdictions  where  th« 
power  of  pardon  does  not  exist  prior  to  conviction;  but  erery  embarrassment 
of  tliat  sort  may  be  removed  by  the  prosecntor,  as  in  the  absence  of  any 
legislatiTO  prohibition  he  may  nolle  prouqui  the  indictment,  if  pending,  or 
advise  the  prisoner  to  plead  guilty,  he,  the  prisoner,  reserving  the  right  to 
retract  his  plea,  and  plead  over  to  the  merits  if  bis  application  for  pardon 
shall  be  unsuccessful:  1  Bishop's  Criminal  Procednre,  2d  ed.,  sec.  1076, 
and  note. 

"  Where  the  power  of  pardon  exists  befora  conviction  as  well  as  after,  no 
snch  diflSculties  can  arise,  as  the  prisoner,  if  an  attempt  is  made  to  put  him 
to  trial  in  spite  of  his  equitable  right  to  pardon,  may  move  that  the  trial  be 
postponed,  and  may  support  his  motion  by  his  own  affidavit,  when  the  court 
may  properly  insist  to  be  informed  of  all  the  circumstances.  Power  under 
such  circumstances  is  vested  in  the  court  in  a  proper  case  to  put  off  the  trial 
as  long  as  may  be  necessary,  in  order  that  the  case  of  the  prisoner  may  be 
presented  to  the  executive  for  decision. 

*'  Centuries  have  elapsed  since  the  judicial  usage  referred  to  was  substi- 
tuted for  the  ancient  practice  of  approvement,  and  experience  shows  that 
throughout  that  whole  period  it  has  proved,  both  here  and  in  the  country 
where  it  had  its  origin,  to  be  a  proper  and  satisfactory  protection  to  the 
accomplice  in  all  cases  where  he  acts  in  good  faith,  and  testifies  fairly  and 
fully  to  the  whole  truth.  Cases  undoubtedly  have  arisen  where  the  accom- 
plice, having  reFused  to  comply  with  the  conditions  annexed  to  his  equitable 
right,  has  been  subsequently  tried  a^l  sonvicted,  it  being  first  determined 
that  he  has  forfeited  his  equitable  title  to  protection  by  his  bad  faith  and 
false  representations:  Commonwealth  v,  Knapp,  10  Pick.  477;  20  Am.  Dec.  534. 
Snch  offenders,  if  they  make  a  full  disclosure  of  all  matters  within  their 
knowledge  in  favor  of  the  prosecution,  will  not  be  subjected  to  punishment; 
but  if  they  refuse  to  testify,  or  testify  falseW  \hey  are  to  be  tried,  and  may 
be  convicted  upon  their  own  confession. 

"Nothing  of  weight,  by  the  way  of  judicial  authority,  can  be  invoked  in 
opposition  to  the  views  here  expressed,  as  is  evident  from  the  brief  filed  by 
the  defendants,  which  exhibits  proof  of  research  and  diligence.  Decided 
cases  may  be  cited  which  contain  unguarded  expressions,  of  which  the  fol- 
lowing are  striking  examples:  People  v.  Wftipple,  9  Cow.  707;  United  States 
V.  Lre,  4  McLean,  103. 

**  Neither  of  those  cases,  however,  support  the  proposition  for  which  they 
are  cited.  Enough  appears  in  the  first  case  to  show  that  it  was  objected  on 
behalf  of  the  accomplice  that  the  usage  gave  him  no  certain  assurance  of  a 
pardon,  inasmuch  as  the  power  of  pardon  was  vested  in  the  governor,  and 
the  authority  of  the  court  extended  no  further  than  the  recommendation  for 
mercy;  to  which  the  court  responded,  that  the  legal  presumption  was  that 
the  public  faith  will  be  preserved  inviolate,  and  that  the  equitable  claim  of 
the  party  will  be  ratified  and  allowed. 

"  Public  police  and  the  great  ends  of  justice,  it  was  said  in  the  second  ease, 
require  that  the  arrangement  between  the  public  prosecutor  and  the  accom- 
plice should  be  carried  out;  and  the  court  proceeded  to  remark  that  if  the 
district  attorney  failed  to  enter  a  nolle  proeeg^ui  to  the  indictment,  '  the  court 
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will  ooatiiMie  IIm  tnm  nniil  an  applioaiioii  can  ba  mada  for  a  pardon,'  wkieb 
nf  itMll  is  a  complete  raoognition  of  tha  naage  and  praoiiea  ettabliahad  m 
tha  plaoa  of  tha  aaciant  proceeding  of  approTamank  More  eril  than  good 
followed  from  that  regalation»  and  in  oonaeqaenoe  tha  praotica  niov 
acknowledged  was  snbstitnted  in  its  place,  nndar  which  the  aocompliea 
acquires  only  an  equitable  right  to  the  clemency  of  the  execntiTO,  which*  aa 
Lord  Mansfield  said,  rests  on  usage  and  tha  good  behavior  of  the  acoompUas^ 
who  in  a  proper  eaae  will  be  bailed  by  the  court  in  order  that  ha  may  appi^ 
for  the  pardon  to  which  he  is  equitably  entitled. 

"Should  it  be  objected  that  the  application  may  not  be  snccessfnl,  tha 
answer  of  the  conrfe  must  be  in  substance  that  given  by  Lord  Denman  on  » 
similar  occasion,  that  wa  are  not  to  prasnme  that  tha  equitable  title  fea 
mercy  which  the  humblest  and  most  criminal  accomplice  may  thns  acqnira 
by  testifying  to  the  truth  in  a  federal  court  will  not  be  sacredly  aocordad  to 
him  by  tiie  presid««ntk  in  whom  the  pardoning  power  is  vested  by  tha  fedecal 
constitution. 

'*  Haviug  come  to  the  conclusion  that  tha  district  attorney  had  no  antfaor* 
ity  to  make  the  agreement  alleged  in  the  plea  in  bar,  it  follows  that  tha 
circuit  court  erred  in  the  two  cases  instituted  there,  in  orerruling  th« 
demurrer  to  it,  and  that  tha  judgment  mnat  be  rcTersed,  and  the  oaoaaa 
remanded  for  further  proceedings  in  conformity  with  the  opinion  of  th« 
court  *':  United  Staie$  w.  Ford,  99  U.  S.  594. 

In  Texas  it  has  been  decided  that  when  the  state,  by  her  proper  officers^ 
has  agreed  with  an  accomplice  to  exempt  him  from  further  prosecntioin  of 
the  charge  against  him  if  ha  becomes  «  witness  for  the  prosecution  against 
his  confederates,  and  he  performs  his  part  of  the  agreement  fully  and 
fairly,  he  is  entitled  to  plead  the  agreement  in  bar  of  any  proaecntioo 
theroiifter  npon  the  same  charge.  The  reason  for  the  rule  is  stated  to  ba 
that  to  prosecute  him  in  disregard  of  the  agreement,  and  leave  him  to  rely 
npon  the  pardoning  power,  is  not  in  good  faith,  nor  in  compliance  with  tha 
agreement:  Hardin  r.  SUUe,  12  Tex.  App.  18G;  Bowden  r,  Staie,  1  Tex. 
App.  138.  And  if  an  accomplice,  after  making  such  an  agreement,  is  anb* 
sequeutly  again  indicted  for  the  same  crime,  he  may  interpose  the  agree- 
ment as  a  defense  in  bar,  and  should  not  be  prosecuted  so  long  as  tha 
agreement  is  subsisting,  and  he  is  alone  prevented  from  a  specific  perform- 
ance on  his  part  by  want  of  opportunity  to  perform:  Bowden  v.  State,  1 
Tex.  App.  137.  This  rule,  however,  is  contrary  to  the  prevailing  practioa 
elsewhere;  for  it  is  generally  held  that  the  fact  that  an  accomplice,  under 
auoh  an  agreement,  is  introduced  as  a  witness,  and  testifies  to  suchT  facta  aa 
are  within  his  knowledge,  withholding  nothing  because  of  its  tendency  to 
self-crimination,  does  not  constitute  a  legal  defense  aa  of  right  to  a  proaecn* 
tion  against  him  for  the  same  charge  in  violation  of  the  agreement.  Under 
auch  circumstances  the  only  right  of  the  state's  witness  is  that  npon  con- 
viction he  has  an  equitable  claim  to  a  judicial  recommendation  to  tho 
mercy  of  the  pardoning  power,  npon  application  to  poatpone  the  case  ia 
order  to  give  him  an  opportunity  to  apply  for  a  pardon.  Such  recommen. 
dation  cannot  be  witheld  without  a  violation  of  an  established  rule  of 
practice,  nor  is  any  case  to  be  found  where  it  has  been  withheld  or  aa 
application  for  pardon  denied  after  the  accused  accomplice  has  fully  and 
fairly  performed  his  part  of  the  agreement:  United  States  v.  Ford^  99  (J.  SL 
694;  StaU  v.  OraJiam,  41  N.  J.  L.  15;  32  Am.  Rep.  174;  StaU  v.  Lyon,  81 
N.  C.  600;  31  Am.  Rep.  518;  PeopU  v.  Whipple,  9  Cow.  707-712;  A" 
T.  SlaU,  15  Fla.  610;  United  States  v.  Lee,  4  McLean,  103. 
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If,  after  the  jary  is  impaneled,  an  aoooniplioe  ia,  apon  motion  of  the 
proeecnting  attorney,  dieoharged  by  the  conrt  for  the  pnrpoee  of  using  him 
as  a  witness  for  the  prosecution,  and  be  is  so  nsed,  his  discharge  is  an 
acquittal  in  legal  effect,  and  bars  another  proseention  for  the  same  crimet 
i*eople  w.  Brtuto,  24  GaL  41. 

An  accomplioe  who  consents  to  become  a  witness  for  the  prosecnttont 
nnder  promise  of  pardon  or  exemption  from  further  prosecution  for  th« 
offense  charged,  most  dirulge  all  that  he  and  his  associates  have  said  or 
done  in  relation  to  such  crime,  and  cannot  be  excused  from  testifying  to 
•tatementa  made  by  him  to  his  attorney,  as  a  matter  of  rights  on  the 
ground  of  their  being  privileged  communications;  and  if  he  refuses  to 
testify  to  all  of  the  fsots  within  his  knowledge  in  relation  to  the  alleged 
offenses  he  is  entitled  to  no  protection  under  the  promise  made  to  himt 
Alderman  w.  People^  4  Mich.  .414;  09  Am.  Dec.  821;  HamiUm  w.  People, 
29  Mich.  173;  8taU  ▼.  Cimdry,  5  Jones,  418. 

If  an  accomplioe  under  promise  that  he  shall  not  be  prosecuted  if  1m 
turns  state's  eridence  and  makes  a  full  disclosure  makes  a  oonfession,  but 
anbseqnently  refuses  to  testify  against  his  accomplice,  he  may  be  put  upon 
bis  trial,  and  his  eoofsasion  used  as  evidence  against  him:  CommoiuemtUk  T* 
Xmipp,  10FSok477}  90  Am.  Deo.  634;  SUUer.  Moron,  16 Or.  288. 


Medbano  v.  Statb. 

(B  TBLis  CanairAL  REPom.  214.) 

BioAifT— DVBHt  IS  DxnofBS. — A  defendant  on  trial  for  bigamy  euiDol 
plead  in  defense  that  hit  second  marriage  was  entered  into  under  duress 
to  avoid  a  prosecution  for  Ihe  seduction  of  the  woman  he  then  married* 

BiOAiiT— MiSTAU  Of  Law  as  Dsfinss.— A  mistaksn  belief  on  the  part  of 
a  defendant  chaiged  with  bigamy  that  his  first  marriage  was  void  at  the 
time  of  his  second  marriage,  because  his  first  wife  had  deserted  him  for 
more  than  three  years  prior  thereto^  is  a  mistake  of  law,  and  oonstitntes 
no  defense. 

No  briefs  were  presented. 

*^*  Hurt,  P.  J.  Appellant  was  oonvicteS  of  bigamy,  and 
bis  punishment  assessed  at  two  years'  confinement  in  the 
penitentiary.  He  was  under  arrest  for  seduction,  and  being 
informed  by  his  father  and  the  district  attorney  that  if  he 
should  marry  the  girl  alleged  to  have  been  seduced,  the  pros- 
ecution would  be  dismissed,  he  married  her,  and  having  a 
living  wife  at  the  time,  bigamy  was  alleged  upon  this  second 
marriage.  To  this  charge  he  interposed  two  defenses:  1.  That 
he  was  in  duress  *^*  when  he  married  the  second  time.  He 
was  not,  because  our  statute  expressly  provides  that  he  may, 
under  these  circumstances,  marry  the  girl  alleged  to  have 
been  seduced.  Second  defense  is,  that  as  the  first  wife  had 
deserted  him  for  more  than  three  years,  he  was  informed  and 
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belieyed  the  first  marriage  had  become  void,  and  that  he  was 
released  from  same.  If  a  mistake  at  all,  this  was  a  mistake 
of  law,  and  could  not  be  relied  upon  as  a  defense. 

There  is  no  error  apparent  of  record,  and  the  judgment  is 
aflSrmed. 

SiMKiNS,  J.,  concurs.    Davidson,  J.,  absent 


BiOAMT— DiRHsn.— FiBST  Marriaob  Void:  See  the  extended  notes  to 
AoK  T.  Joknaon,  93  Am.  Deo.  253,  and  Farr^  ▼.  Siate,  30  Am.  Bep.  617. 


Ex  PARTB  Neill. 

P2  TiZAS  Cbimiiial  BnoBn^  375.] 

OwsriTUTiowAL  Law— Municipal  Ordinanos  to  Suffbsss  Kkwspapib. 
A  «i^  ordinance  deolaring  a  certain  newspaper  to  be  a  pnUic  nniaaoce, 
and  prohibiting  its  circulation  within  the  city  Hmiti^  le  nnconstitational 
androidi 

OovsTiTunoNAL  Law.— PowBR  TO  SUPPRESS  Nbwspapbrs  or  to  prohibit 
their  publication  is  not  within  the  compaea  of  legislative  action  by  a 
state;  and  any  law  enacted  for  that  purpose  is  clearly  in  der<^tion  of 
the  constitutional  liberty  of  the  press. 

MUKIOIPAL  CORPORATIOMS—POWER  TO  SUPPRBSS  NBWSPAPKR8.>-ManieipaI 

corporations  are  not  invested  with  power  to  declare  the  sale  of  news- 
papers a  nuisance,  nor  to  suppress  them  by  prohibiting  their  cirenlation 
within  the  city  limits. 

/.  J9.  DibreUf  for  the  appellant. 

•*•  Davidson,  J.  On  April  3, 1893,  the  city  council  of  the 
city  of  Seguin  ordained  **that  the  Sunday  Sun,  a  paper  said 
to  be  published  at  Chicago,  Illinois,  is  hereby  declared  a  pub- 
lic nuisance,  and  its  circulation  prohibited  within  the  corpo- 
rate limits  of  the  city  of  Seguin.  Any  person  or  persons 
offering  to  sell,  barter,  give  away,  or  in  any  manner  dispose 
of  the  Sunday  Sun  in  violation  of  above  ordinance,  shall  be 
punished  in  a  fine  not  to  exceed  one  hundred  dollars." 

Shortly  after  this  ordinance  should  have  gone  into  effect 
the  applicant,  a  newsdealer  in  the  city  of  Seguin,  was  arrested 
and  fined  in  the  mayor's  court  for  a  violation  of  said  ordinance. 

Resorting  to  a  writ  of  habeas  corpus^  he  was  upon  a  hear- 
ing thereunder  •^^  remanded  to  custody,  the  county  judge 
holding  the  ordinance  valid;  hence  this  appeal.  This  ordi- 
nance is  in  violation  of  the  bill  of  rights,  and  therefore  void. 

Section  8  of  the  bill  of  rights  declares  that  ^'eyery  person 
shall  be  at  liberty  to  speak,  write,  or  publish  his  opinions  on 
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any  subject,  being  responsible  for  the  abuse  of  that  privilege; 
and  no  law  shall  ever  be  passed  curtailing  the  liberty  of 
Bpeech  or  of  the  press.  In  prosecutions  for  the  publication  of 
papers  investigating  the  conduct  of  officers  or  men  in  public 
capacity,  or  when  the  matter  published  is  proper  for  pub- 
lic information,  the  truth  thereof  may  be  given  in  evidence. 
And  in  all  indictments  for  libel  the  jury  shall  have  the  right 
to  determine  the  law  and  the  facts,  under  the  direction  of  the 
court,  as  in  other  cases." 

"^Sec.  29.  To  guard  against  transgressions  of  the  high 
powers  herein  delegated,  we  declare  that  every  thing  in  this 
*bill  of  rights'  is  excepted  out  of  the  general  powers  of  gov- 
ernment,  and  shall  forever  remain  inviolate,  and  all  laws  con- 
trary thereto,  or  to  the  following  provisions,  shall  be  void." 

The  power  to  prohibit  the  publication  of  newspapers  is  not 
within  the  compass  of  legislative  action  in  this  state,  and  any 
law  enacted  for  that  purpose  would  clearly  be  in  derogation 
of  the  bill  of  rights.  '^  The  constitutional  liberty  of  speech 
and  of  the  press,  as  we  understand  it,"  says  Mr.  Cooley, 
*^  implies  a  right  to  freely  utter  and  publish  whatever  the  citi- 
zen may  please,  and  to  be  protected  against  any  responsibility 
for  so  doing,  except  so  far  as  such  publications,  from  tiieir 
blasphemy,  obscenity,  or  scandalous  character,  may  be  a 
public  offense,  or  as  by  their  falsehood  and  malice  they  may 
injuriously  affect  the  standing,  reputation,  or  pecuniary  inter- 
ests of  individuals.  Or  to  state  the  same  thing  in  somewhat 
different  words,  we  understand  liberty  of  speech  and  of  the 
press  to  imply  not  only  liberty  to  publish,  but  complete  im- 
munity from  legal  censure  and  punishment  for  the  publica- 
tion, so  long  as  it  is  not  harmful  in  its  character,  when  tested 
by  such  standards  as  the  law  affords":  Cooley's  Constitutional 
Limitations,  518. 

To  prevent  the  abuse  of  this  privilege  as  affecting  the  pub- 
lic the  legislature  has  prescribed  penalties  to  be  enforced  at 
the  suit  of  the  state,  leaving  the  matter  of  private  injuries  to 
be  determined  between  the  parties  in  civil  proceedings. 

We  are  not  informed  of  any  authority  which  sustains  the 
doctrine  that  a  municipal  corporation  is  invested  with  the 
power  to  declare  the  sale  of  newspapers  a  nuisance. 

The  power  to  suppress  one  concedes  the  power  to  suppress 
ally  whether  such  publications  are  political,  secular,  religious, 
decent  or  indecent,  obscene  or  otherwise.  The  doctrine  of 
the  constitution  must  prevail  in  this  state,  which  clothes  the 
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citisen  with  liberty  to  epeak,  write,  or  publish  *^^  bis  opin- 
ion on  any  and  all  subjectSy  subject  alone  to  ie8p<Miaibility  for 
the  abuse  of  such  privilege. 

The  judgment  is  reversed  and  the  relator  discharged. 

Judges  all  present  and  concurring. 


MUHIGIFAL    OORFOKATIOK.^POWBR   TO    ASATB   KuiSAHOIS   GsratAlXTs 

Bee  th«  •ztmided  notci  to  Peop^s  t.  Atbat^,  27  Am.  Deo.  96,  and  MUme  ▼• 
Damdmm^  16  Am.  Deo.  194,  and  the  note  to  OrieuKid  t.  /Vo^g,  34  Am.  St  Rep^ 
25.  Tho  deoieion  of  a  city  government  to  remore  a  nnisanoe  ia  oonoliiiiT% 
nnleee  itt  oharter  powers  are  transoendod,  or  tho  oonatitation  ia  violatods 
Baker  v.  Bomik^  12  Pick.  184;  22  Am.  Doo.  421»  and  note. 


Ex  PARTB    BbLL. 
(B  Taxifl  CamnrAL  Rsrom.  SS.] 

MUHIOIPAL  ComPOKATIOHS— QbDIKAMCB— RiGULATZOH  OV  YAKIKTr  SbOWB. 

Although  a  oity  charter  azpreaaly  confers  the  right  npon  the  dty  oonneil 
to  prohibit,  or  to  segregate  and  regulate  bawdy-honsea  and  Ttriel^  ahov^ 
yet  such  right  must  be  exercised  in  harmony  with  the  eriminal  lawa  of 
the  state. 

MUMICIPAL  CORPORATIOHB  — PoWSa  TO  RSGITLATB  VAanTT  ShoWB. — If  » 

Tariety  show  or  theater  9o  nomtM  has  never  been  declared  illegal,  nor  ita 
existence  a  legal  oiFense,  nor  a  penalty  affixed  thereto  by  state  law,  it 
is  not  within  the  power  of  a  city  council,  although  express  power  ia 
granted  to  regulate  variety  shows,  to  group  together  a  certain  number 
of  acts,  innocent  in  themselves,  or  not  illegal,  and,  by  calling  it  a  va» 
riety  show,  undertake  to  prohibit  it  and  punish  parties  engaged  therein. 
The  forbidden  act  most  contain  such  elements  as  are  defined  and  de- 
nounced by  law. 
Municipal  Corporatiohs— Powbb  to  Rigvlatb  VARinr  Shows. — 
Where  disorderly  houses  are  defined  and  forbidden  by  state  law,  a 
variety  show,  to  come  within  such  prohibitiou,  must,  in  effect,  be  a 
disorderly  house.  Without  the  elements  which  make  it  such  it  cannot 
be  declared  iUegal  by  munieipal  ordinance,  and  when  these  elements 
exist,  the  inmates  and  proprietor  may,  under  proper  ordinance^  be 
arrested  and  convicted  of  vagrancy,  or  punished  as  prescribed  by  the 
statute. 

MUMIOIPAL    COBPOBATIONS— ORDIMAKOn    RSOVLATIVO  VARniT  ShOWB.^ 

Under  a  city  charter  authorizing  its  oouncil  to  prohibit^  segregate,  and 
regalate  bawdy-houses  and  variety  shows,  and  determine  their  keepers 
and  inmates  to  be  vagrants,  an  ordinance  declaring  that  any  plaoe  ia  a 
variety  show  where  persons  congregate  together  and  engage  in  music 
and  dancing,  or  plays  and  exhibitions,  and  liquor  is  sold,  offered  for 
sale,  or  given  away  to  any  j>erson  present  or  visiting  such  plaes,  is 
invalid,  as  being  vague,  indefinite,  and  uncertain,  beyond  the  power 
conferred  by  the  charter  upon  the  council,  and  containing  none  of  the 
essential  elements  of  a  disorderly  house  as  defined  and  denonnoed  by 
law. 
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Kiitrell  and  Allen,  and  Perrynian  and  BulliUf  for  the  relator. 

*^*  S1MKIN8,  J.  Appellant  was  arrested,  upon  a  charge  of 
keeping  a  variety  show,  by  the  city  marshal  of  the  city  of 
Uouston,  and  at  once  sued  out  a  writ  of  habeas  corpus  be- 
fore the  Hon.  E.  D.  Gavin,  judge  of  the  criminal  district 
court  of  Harris  county,  upon  the  ground  that  the  ordinance 
under  which  such  arrest  was  made  was  void,  because  it  was 
tUira  vireSf  the  city  council  having  no  power  to  declare  acts 
innocent  and  legal  in  themselves  to  be  criminal,  and  because 
the  said  ordinance  is  too  indefinite  and  vague  to  be  the  basis 
of  any  action.  Under  the  authority  of  Ex  parte  Qregory^  20 
Tex.  Cr.  App.  214,  64  Am.  Rep.  616,  the  trial  court  suggested 
that  the  questions  involved  be  referred  directly  to  this  court, 
and  it  was  so  brought.  It  was  admitted  on  the  part  of  the 
city  that  relator  Bell  is  under  arrest  and  in  custody  of  the 
city  marshal  of  Houston  by  virtue  of  the  ordinance  set  forth 
in  the  petition  for  habeas  corpus.  '^^  The  object  of  this 
appeal  is  to  determine  the  validity  and  legality  of  the  ordi- 
nance hereafter  set  out. 

The  portion  of  the  city  charter  bearing  on  the  question, 
and  which  authorizes  the  city  to  pass  an  ordinance  thereon, 
is  as  follows:  '^  The  city  council  shall  have  power  to  prohibit 
and  punish  keepers  and  inmatesof  bawdy-houees  and  variety 
«hows,  and  to  segregate  and  regulate  the  same,  and  deter- 
mine such  inmates  and  keepers  to  be  vagrants."  On  the 
24th  of  April,  1893,  in  pursuance  of  the  charter,  the  city 
'Council  passed  the  following  ordinance: 

^•An  Ordinance  to  Define  What  are  Variety  Theaters 
AND  Variety  Shows,  and  to  Prohibit  Their  Exist- 
ence. 

**  Be  it  ordained  by  the  city  of  Houston:  First.  That  a 
variety  theater  or  variety  show,  as  contemplated  by  the  pro- 
visions of  this  ordinance,  is  any  room,  tent,  building,  or  place 
of  any  character  or  description  whatever,  where  any  person 
or  persons,  male  or  female,  or  both,  engage  in  making  music, 
singing,  or  dancing,  or  who  participate  in  plays  or  exhibitions 
of  any  character  whatever,  where  beer,  wine,  whisky,  brandy^ 
or  any  kind  of  intoxicating  liquor  is  drank,  sold,  or  offered 
for  sale  or  exchange  or  barter,  or  solicited  to  be  sold,  or  is 
given  away,  or  in  any  manner  offered  or  presented  to  any 
person  or  persons  who  may  be  present  in  or  visiting  such 
room  or  place,  tent,  or  building,  or  any  place  or  institution 
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that  18  commonly  known  or  recognised  as  a  variety  theater 
or  show,  is  included  within  the  provisions  of  this  ordinanos^ 

**  Second.  Any  person  who  shall  in  anywise  participate 
in  any  of  the  performances,  or  engage  in  any  manner  in  con- 
ducting, managing,  or  operating  any  variety  theater  or  variety 
show,  as  defined  by  this  ordinance,  shall  be  deemed  and  held 
to  be  guilty  of  a  violation  of  this  ordinance,  and,  upon  convic-^ 
tion  thereof,  shall  be  punished  by  a  fine  of  not  less  than  $2> 
nor  more  than  $100  for  each  ofifense,  and  each  exhibition  at 
such  variety  show  or  theater  shall  be  deemed  and  held  to  be 
a  separate  offense,  under  the  provisions  of  this  ordinance. 

'*  Third.  This  ordinance  shall  take  effect  thirty  days  after 
its  passage. 

•*  Passed  April  24,  1893." 

Conceding  that  the  city  charter  confers  the  right  upon  the 
city  council  to  prohibit,  or  to  segregate  and  regulate  the 
bawdy-houses  and  variety  shows,  that  in  fact  such  a  right  is 
expressly  granted  by  the  very  terms  of  the  charter,  and  that 
all  powers  necessary  to  carry  out  such  right  are  also  granted^ 
yet  it  will  not  be  denied  that  the  granted  right  must  be 
legally  exercised  in  harmony  with  the  criminal  laws  of  this 
state.  While  the  fact  that  the  charter  puts  bawdy-houses 
and  variety  shows  upon  the  same  footing,  and  gives  the  city 
the  right  to  prohibit  or  segregate  them,  evidently  shows  that 
the  legislature  regarded  such  shows  as  essentially,  if  not 
equally,  vicious,  yet  a  variety  show  or  theater  so  nomine  has 
never  '^^  been  declared  illegal,  nor  its  existence  declared  a 
penal  offense,  nor  is  a  penalty  affixed  thereto  by  the  law  of 
this  state:  Pen.  Code,  art.  3.  In  the  absence  of  such  legisla- 
tion it  is  certainly  not  in  the  power  of  the  city  council  to* 
group  together  a  certain  number  of  acts,  innocent  in  them- 
selves, or  not  illegal,  and,  by  calling  it  a  "  variety  show/' 
undertake  to  prohibit  and  punish  parties  engaged  therein* 
The  forbidden  act  must  contain  such  elements  as  are  defined 
and  denounced  by  law. 

The  legislature  has  passed  a  general  law  on  this  subject 
in  what  is  known  as  the  *'  Disorderly  House  Act."  Acts  1889^ 
page  33,  articles  339,  341  a,  declare  any  theater  or  playhouse 
where  intoxicating  liquors  are  sold,  and  prostitutes  or  lewd— 
that  is,  impure — woman  or  women  of  bad  reputation  are 
employed  in  any  capacity,  constitutes  a  disorderly  bouse. 
Any  variety  show  or  theater  combining  these  elements  comes 
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within  the  prohibition  of  law,  and  is  a  diaorderlj  house,  what- 
ever be  the  name  given  to  it  bj  the  proprietors  or  the  public 
Without  these  elements  it  cannot  be  declared  illegal.  Where 
these  elements  exist  the  inmates  and  proprietor  may,  under 
proper  ordinance,  be  arrested  and  convicted  of  vagrancy,  aa 
stated  in  the  charter,  or  may  be  punished  as  prescribed  by 
the  statute. 

Disorderly  houses  are  forbidden  by  law,  and  a  variety  show, 
io  come  within  the  prohibition,  must,  in  effect,  be  a  disor- 
derly house.  The  ordinance  in  question  is  too  vague  and 
indefinite  to  sustain  a  conviction.  The  declared  object  of  the 
-ordinance  is  to  define  variety  theaters,  and  prohibit  their 
existence;  yet,  if  its  definition  is  correct  in  declaring  that  a 
place  is  a  variety  show  where  persons  gather  together  with 
music  and  dancing,  and  drink  wine  and  other  intoxicating 
liquors,  then,  indeed,  the  law  may  lay  its  hands  on  many  a 
private  and  social  gathering  in  the  city  of  Houston.  It  will 
ciot  do  to  say  that  such  gatherings  will  not  be  disturbed  by 
the  officers  of  the  law.  That  would  leave  it  entirely  to  the 
officers'  discretion  when  they  should  interfere.  Criminal 
law,  in  Texas,  whether  statute  or  ordinance,  must  be  plainly 
written  to  be  effective.  Nor  is  the  latter  part  of  the  ordi- 
nance, "  that  a  variety  show  is  any  place  or  institution  known 
or  recognized  as  a  variety  show,"  to  be  regarded  as  a  defini- 
tion. To  punish  a  man  for  the  violation  of  law  which  rests 
on  what  witnesses  may  consider  a  variety  show  is  to  make 
the  law  vary  with  witnesses  and  localities,  if  not  with  every 
jury,  instead  of  being  certain  and  definite,  as  criminal  law 
must  be.  The  ordinance  here  is  not  only  vague  and  indefi- 
nite, but  in  fact  contains  none  of  the  essential  elements  of  a 
disorderly  house,  denounced  by  the  law,  and  clearly  within 
the  power  of  the  city  to  prohibit;  and  the  further  prosecution 
of  the  relator  by  virtue  of  the  ordinance  is  hereby  dismissed, 
appellant  to  pay  the  costs  of  this  appeal,  and  be  discharged 
from  custody. 

Relator  discharged. 

Judges  all  present  and  concurring. 


Municipal   CosPORATioif  —  Psnal  Ordinavoss— Vauditt.— An   ordi* 

oaace  not  consistent  with  th4  general  Uws  of  the  state  it  yoid:  In  r#  Ak 

YoUf  8S  Cb\,  99;  22  Am.  St.  Rep.  280,  and  note;  Roldrwm  v.  Ma^Tt,  1 

Humph.  156;  34  Am.  Deo.  625,  and  extended  note.     A  nmnicipal  oorporai- 

tion  cannot  legiaUte  criminally  upon  »  omc  fally  covered  by  the  etat*  Uwt 
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ifayor  ▼.  lTus$ey,  21  Oa.  80:  68  Am.  Dea  452,  and  note;  tx  part9 
geoi$,  60  M its.  663;  45  Am.  Rep.  420.     A  mnniotpal  eorporation  may 
penal  an  act  which  is  already  an  offenie  against  ihm  states  Vmm  ^ 
WdU,  ftS  Ark.  308;  22  Am.  St  Rep.  214. 


Ex   PARTB    HoBBS. 
[tt  Tbzis  Cbimxmal  Bvora^  au.] 

■xtbadition^Rbtubn  or  Fuoitiyb — Sboovd  Ajuinrr  muEuvr  Ki 
Rbqoisitior. — When  a  legally  extradited  fugitive  from  Jostioe  ie  deliv- 
«red  te  the  agent  of  the  demanding  stete,  and  is  carried  by  him  cmt  o^ 
the  limite  of  the  asylum  atete,  when  he  escapes  and  retnms  thereto  he 
may  be  rearrested  upon  an  ofios  warrant  issued  by  the  goyemor  thef«of' 
npon  credible  notification  of  the  escape,  without  a  new  requisitioii  froi 
the  governor  of  the  demanding  stete. 

ExTRADiTioir  —  Rktubm  of  Fdoititb — Sboohd  Arrest  wimour  Ni 
RiQUisiTioM  —  Habeas  CoRPas.  —  After  an  extradited  fugitiTo  hs» 
escaped  and  returned  to  the  asylum  stete,  the  extradition  agent  cannot 
gather  an  armed  force  and  rearrest  by  violence  in  that  stete^  bat  he- 
may  rsport  the  escape  to  ite  goTernor  and  ask  his  assistanoe,  and  the 
latter  may  then  issue  an  alku  warrant  for  the  rearrest  of  the  escaped 
fugitive  without  a  new  requisition  from  the  government  of  the  demand^ 
ing  stete.  In  such  case  the  fugitive  has  a  right  to  show  by  habeas 
corpus  that  his  second  detention  is  illegaL 

SxTRADiTioN— Right  to  Hold  Bsgapbd  FuGnrvB  ior  Crimb  CoMmrTBix 
IN  AsTLDX  State  Aiter  His  Return. — When  an  extradited  fugitive 
escapes  and  returns  to  the  asylum  stete,  and  is  there  under  arrest  and 
examination  for  a  felony  committed  there  subsequently  to  his  return 
and  before  his  rearrest  on  the  extradition  charge,  he  may  be  held  Qnti^ 
the  final  disposition  of  such  felony  charge,  before  he  is  delivered  to  the 
extradition  agent  of  the  demanding  stete  nnder  a  second  warrant  for 
his  arrest  and  delivery  for  the  extradition  crime  issued  by  the  goTemor 
of  the  asylum  stete. 

H.  C,  Mdck  and  ThroehmorUm  and  Oameit^  for  the  appel» 
lant. 

'^*  SiMEiNs,  J.  Relator  was  arrested  UDder  an  execotire- 
warrant  issued  by  the  governor  of  this  state,  on  the  requisi- 
tion of  the  governor  of  Tennessee,  for  the  crime  of  murder 
committed  in  the  state  of  Tennessee.  This  executive  warrant 
was  issued  in  February,  and  was  duly  executed  in  Collii> 
county  by  the  arrest  and  delivery  of  relator  to  one  C.  D. 
Heard,  the  duly  authorized  agent  of  the  state  of  Tennessee. 
The  said  agent  conveyed  the  said  relator  out  of  the  limits  of 
the  state,  and,  while  on  his  way  to  Tennessee,  to  wit,  at 
Meridian,  Mississippi,  relator  escaped  from  the  custody  oT 
said  agent  and  returned  to  Texas. 
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Afterwards,  to  wit,  on  the  Beyenth  day  of  April,  1893,  upon 
the  representation  of  the  fact  of  the  escape,  and  at  the  request 
of  the  agent,  a  second  executive  warrant  for  the  arrest  of 
relator  was  issued  by  the  governor  of  Texas,  and  relator  wns 
arrested  thereunder.  Prior  to  the  issuance  of  the  second  war- 
rant, to  wit,  on  the  22d  of  March,  1893,  an  attempt  was  made 
to  arrest  relator,  in  which  one  D.  H.  Oats,  one  of  the  posse 
attempting  the  arrest,  was  shot  and  wounded;  and  upon  the 
7th  of  April  thereafter  a  warrant  for  his  arrest  was  issued  hy 
one  A.  T.  Andrews,  justice  of  the  peace,  charging  relator  with 
an  assault  with  intent  to  murder  said  Oats.  Relator  was 
arrested,  and  is  now  held,  under  this  warrant,  being  bound 
over  in  the  sum  of  two  thousand  dollars,  and  was  so  held  at  the 
time  of  the  service  of  '^^  the  executive  warrant  aforesaid. 
On  the  9th  of  May,  1893,  the  relator  presented  his  petition  for 
a  writ  of  habea$  earpui  before  the  Hon.  T.  J.  Brown,  jud  ge  of  the 
fifteenth  judicial  district,  alleging  he  was  illegally  restrained 
of  his  liberty  by  J.  L.  Moulden,  sheriff  of  Collin  county,  and 
one  Hiram  Church,  who  is  the  agent  of  the  state  of  Tennetssee^ 
that  the  examining  trial  before  the  justice  of  the  peace  of 
Collin  county,  to  wit,  A.  T.  Andrews,  for  the  assault  upon 
Oats,  is  not  yet  concluded;  and  the  relator  claimed  his  dis* 
charge  upon  the  ground:  1.  That  so  far  as  the  charge  of 
assault  with  intent  to  murder  is  concerned,  it  is  shown  by  the 
testimony  set  forth  in  said  petition  to  have  been  done  in  hia 
necessary  self-defense,  as  the  posse  was  attempting  to  arrest 
him  without  legal  authority,  and  began  to  fire  upon  him  with- 
out provocation  or  necessity;  2.  That  so  far  as  the  executive- 
warrant  is  concerned  the  governor  of  Texas,  having  issued 
one  warrant  upon  the  requisition  of  the  governor  of  Tennessee, 
had  no  authority  to  issue  another  warrant,  and  that  he  could 
not  do  BO  upon  parol  evidence;  and  the  first  warrant  being 
functus  officioj  by  the  delivery  and  removal  of  the  relator 
beyond  the  limits  of  the  state,  the  governor  had  no  right  ta 
issue  a  second  warrant  without  new  requisition.  Upon  hear*^ 
ing  the  application  the  district  judge  ordered  relator  to  be 
held  by  the  sheriff  of  Collin  county  until  the  charge  against 
relator,  pending  before  Andrews,  justice  of  the  peace,  is  dis- 
posed of,  and  then  the  relator  should  be  delivered  to  Hiram 
Church,  agent  of  Tennessee,  in  obedience  to  the  requirements^ 
of  the  executive  warrant  of  the  governor  of  Texas.  From 
these  judgments  relator  appeals  to  this  court. 

We  cannot  concur  in  the  proposition  that  when  m  fugitive- 
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from  justice  is  delivered  to  the  agent  of  the  demanding  stat^ 
and  is  carried  by  him  out  of  the  limits  of  the  asjlam  state, 
the  power  and  duty  of  its  governor  absolutely  ceases,  and 
there  can  be  no  second  delivery  without  a  new  requisition, 
however  obvious  the  necessity.  It  would  certainly  be  a  most 
technical  construction  of  a  solemn  duty  imposed  by  the  high- 
est law  in  the  land  to  hold  that  a  fugitive  frona  justice,  who 
escapes  from  the  agent  while  in  transit,  a  short  time  after 
delivery,  and  returns  to  the  state,  cannot  be  rearrested  by  an 
alias  warrant  of  the  governor,  if  the  first  has  been  returned 
executed.  The  question  is  not  affected  by  the  escape  being 
made  within  or  without  the  limits  of  the  asylum  state,  if  ia 
fact  the  fugitive  is  again  found  in  the  state  after  the  escape. 
The  executive  of  the  asylum  state  has  already,  under  the 
constitution  and  acts  of  Congress,  been  duly  notified  of  the 
pendency  of  an  indictment  against  the  fugitive,  charging  him 
with  crime,  and  demanding  his  extradition,  and  by  the  act  of 
<]elivery  the  person  so  delivered  is  solemnly  adjudged  to  be  a 
fugitive  from  justice,  subject  to  be  returned  to  the  demanding 
state.  There  is,  indeed,  no  law  prescribing  what  is  to  be 
done  in  case  of  interstate  extradition  where  there  is  an  escape, 
nor  how  nor  by  whom  the  governor  of  •*•  the  asylum  state 
is  to  be  notified  of  the  fact  of  the  escape.  But  it  does  not  fol- 
low that  the  governor  may  not  be  credibly  notified  of  the  fact, 
and  that  it  is  not  in  his  power  to  order  the  arrest.  In  fact, 
being  the  only  authority  which  can  order  the  arrest,  it  would 
seem  to  be  his  duty  to  do  so.  While  it  is  right  that  he  be 
notified,  to  prevent  an  illegal  recapture,  yet,  where  he  is  sa^ 
isfied  that  there  has  been  an  escape,  a  due  regard  for  the 
administration  of  the  criminal  law,  and  the  security  and  wel- 
fare of  the  different  states,  demands  that  a  person  committing 
crime  in  one  state  should  not  find  asylum  in  another.  The 
agent  appointed  by  the  demanding  state  to  receive  the  fiigi* 
tive  cannot  bring  an  armed  force  to  assist  in  arresting  the 
fugitive. 

No  state  can  lawfully  exercise  its  powers  of  arrest  in  the 
territory  of  another  state.  Representing  a  sovereign  state, 
whose  laws  have  been  violated,  he  comes  simply  to  receive, 
and  looks  to  the  executive  of  the  asylum  state  to  deliver,  in 
•obedience  to  the  requirements  of  the  federal  constitution  and 
laws.  After  delivery  he  may  use  all  precaution  to  prevent 
•escape,  and  insure  safe  carriage  of  the  ]>risoiier,  and  may  fel- 
low in  hot  pursuit  of  recapture;  but  if  an  escape  is  in  f^^^ 
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^ccomplislieil,  and  the  fugitive  returns  to  the  asylum  state, 
the  agent  may  not  gather  an  armed  force,  and  arrest  by  vio- 
lence in  said  state,  but  should,  before,  report  such  escape  to 
the  executive,  and  obtain  his  assistance,  and  we  can  see  no 
reason  why  the  governor  should  not  act  on  such  information. 
There  can  be  no  possibility  of  an  injury.  The  prisoner  has  a 
right,  by  habeas  corpus^  to  show  that  his  detention  is  illegal; 
that  he  has  been  acquitted  or  discharged  by  the  court  of  the 
-demanding  state;  or  other  cause  entitling  him  to  discharge. 
7  American  and  English  Encyclopaedia  of  Law,  title  '*  Extra- 
<l]tion,"  section  18,  page  642,  says:  *'  If,  after  the  fugitive  has 
been  delivered  up  to  the  demanding  state,  he  escapes,  by  for- 
feiting his  bond  or  otherwise,  and  again  becomes  a  fugitive 
from  justice  the  governor  may  order  a  second  arrest  and 
delivery." 

2.  But  an  important  question  arises  in  this  case,  out  of  the 
fact  that  pending  the  execution  of  the  warrant  of  the  gov- 
ernor the  relator  became  subject  to  the  jurisdiction  of  this 
state,  by  being  charged  with  the  commission  of  a  felony,  and 
was  under  arrest  and  examination  for  a  violation  of  the  laws 
of  Texas  when  the  second  warrant  of  arrest  issued  by  the 
executive  of  this  state  was  executed  upon  him. 

In  Taylor  v.  Taintor,  16  Wall.  866,  the  court  says:  **  When 
a  demand  is  properly  made  by  the  governor  of  one  state  upon 
the  governor  of  another  the  duty  to  surrender  is  not  absolute 
and  unqualified.  It  depends  upon  the  circumstances  of  the 
case.  If  the  laws  of  the  latter  state  have  been  put  in  force 
against  the  fugitive,  and  he  is  imprisoned  there,  the  demands 
of  those  laws  may  first  be  satisfied."  By  a  violation  of  the 
laws  of  Texas,  while  a  fugitive,  the  relator  has  been  brought 
within  the  jurisdiction  of  our  own  courts.  This  jurisdiction, 
being  operative,  takes  '^*  precedence  of  the  one  claimed 
until  its  purpose  shall  have  been  completed.  The  governor 
of  this  state  has  no  power,  by  the  issuance  of  warrant,  to 
arrest  its  action:  Spear  on  Extradition,  444;  7  Am.  &  Eng. 
Ency.  of  Law,  title  "  Extradition,"  148,  and  note  2.  It  has 
been  held  by  this  court,  that  where  relator  is  held  under  and 
by  virtue  of  an  extradition  warrant,  he  is  not  entitled  to  bail: 
Ex  parte  Erwin,  7  Tex.  Cr.  App.  296.  The  relator  is  held 
under  arrest  under  both  the  warrant  of  the  justice  of  the 
peace  and  the  executive  warrant,  and  while  the  first  is  bail- 
able, the  second  is  not  so.  Therefore,  while  the  relator  may 
be  kept  until  the  final  disposition  now  pending  against  him 
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in  this  statei  he  cannot  be  bailed;  but  it  will  be  the  duty  of 
the  sheriff  to  hold  him  in  custody,  and  notify  the  state  agent 
of  Tennessee  when  the  cause  is  finally  decided,  and  deliver 
him  to  said  agent,  in  pursuance  of  the  executive  warrant* 
The  judgment  of  the  district  court  is  reversed,  in  so  far  as  it 
orders  the  sheriff  to  deliver  the  relator  to  the  agent  of  Ten- 
nessee after  the  determination  of  the  cause  in  the  justice 
court;  and  it  is  hereby  ordered,  in  case  relator  is  discharged 
by  said  justice,  on  hearing,  that  he  be  delivered  to  said  agent, 
but  if  bound  over  by  said  justice,  that  he  be  held  until  final 
disposition  of  said  cause,  and  then  delivered  to  the  said  agent, 
in  accordance  with  this  judgment. 

Ordered  accordingly. 

Judges  all  present  and  concurring. 


BzTBADrnoH—SuRRBHDXB—EscAPB— Second  Autwr. — ^Whera 
mite  a  felony  in  Michigan,  «and  Tolantarily  oomea  into  IndiaoA,  and  ii 
amatad  for  a  felony  oommitted  there,  and  a  warrant  for  his  arreat  ieaned 
on  a  reqnieitioa  from  Michigan  ia  received  by  the  officer  detaining  him,  bat 
the  accueed  eacaping  fleea  to  Ohio^  whence  he  ia  retnmed  to  Indiana  upon 
reqaiaition,  npon  the  failure  of  the  proaecation  againat  him  in  Indiana,  be 
may  be  anrrendered  to  the  authorities  of  Michigan  on  the  requiaition  from 
thatatate:  Hackney  ▼.  WeUk,  107  Ind.  268;  67  Am.  Rep.  101.  8m  the 
•zUndad  note  to  ifdttar  ^  Fettm-,  67  Am.  Dee.  8M. 
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tS2  TiTAa  CBDaNAX.  Bipom,  ttL) 

Wimiasis— Imfbaohmxvt  bt  Coujitkbal  MArna  Tavonffo  «o  DaoaADa 
A  witneaa  can  be  impeached  by  requiring  him  on  eroaa-ezamination  to 
testify  and  diacloae  collateral  mattera  aa  to  hia  peraonal  hiatory  tending 
to  disgrace  but  not  to  incriminate  him. 

WnNI88B8 — ^ImPEAOHMXHT  or  BT  OOLLATBBAL    MaTTIB   TuSDINO  TO  I>>- 

OBADB. — A  witneaa  may,  on  oroaa-ezamination,  be  aaked  any  qnestion 
which  tends  to  teat  hia  accuracy,  Teraoity,  or  credibility,  or  to  abake 
hia  credit  by  injuring  hia  character.  He  may  be  compelled  to  answer 
Bttch  question,  however  irrelevant  to  the  facta  in  iaaoe,  and  however  dis- 
graceful to  himaelff  except  when  the  anawer  might  ezpoae  him  to  a 
criminal  charge. 

WmrBaSBS—lMPBAOHMKNT  BT  GOLLATBRAL  MaTTXE  TbNDIIIO  TO  DBORADa 

If  it  can  be  made  to  appear  on  cross-examination  that  the  witneaa  baa 
had  a  previous  criminal  experience,  or  has  apent  part  of  his  life  in  jail 
or  has  been  convicted,  or  haa  anfiered  aome  infamona  pnniahment,  m*  has 
been  in  jail  on  a  criminal  charge,  anch  mattera  tend  to  ahake  or  impair 
hia  credit^  and  the  jury  ahould  have  anoh  information. 
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Wimnsis— iMPiACHinRT  bt  Mattbrs  Tcndino  to  Biokadi^Luiita* 
TION8  on  Examination.— Whea  a  witneM  is  crou-examin«d  aa  to  col- 
lateral matten  tending  to  degrade  him  the  court  should  limit  the 
examination  to  tranaaotione  comparatively  recent,  bearing  directly 
upon  the  preaent  character  of  the  witness,  and  essential  to  a  true  esti« 
mation  of  his  testimony  by  the  jury. 

WiTNmiis— Impkachiixnt  bt  Mattbb  Tindino  to  Bbobadb— Limit  o9 
Examination. — When  a  witness  is  asked  on  cross-examination  a  ques- 
tion tending  to  disgrace  him,  and  answers  the  question,  the  croes- 
ezamining  party  is,  in  general,  bound  by  the  answer,  if  collateral  to 
the  issue  and  only  going  to  the  credit  of  the  witness,  and  contradictory 
evidence  is  not  admissible  to  impeach  him  as  to  such  matter. 

WiTNiasBS— Imfbaohmbnt  BT  Mattbb  Tbnding  to  Dboradb. —A  witness 
may,  on  oross-ezandnation,  be  interrogated  as  to  his  having  been 
imprisoned  in  a  penitentiary  or  jail,  whether  after  conviction  or  when 
he  is  under  bonds  to  answer  a  preliminary  charge. 

/.  P.  Fowler  and  Jones  and  Garwood^  for  the  appellMii. 
jB.  £•  Henryj  aesistant  attorney  general,  for  the  state. 

^"  Sim EIN8,  J.  Appellant  was  convicted  of  theft  of  a  pair 
of  spurs,  and  his  punishment  assessed  at  one  month  imprison- 
ment, from  which  he  appeals. 

Appellant  complains  that  the  court  erred  in  permitting  the 
state  to  prove,  over  his  objection,  by  Frank  Glass,  a  witness 
for  appellant,  that  he,  the  said  Glass,  was  then  under  indict- 
ment for  theft. 

The  objection  made  was,  that  a  witness  could  be  coUater* 
ally  impeached  only  by  evidence  of  his  general  reputation 
for  truth  and  veracity  in  the  neighborhood  in  which  he  lives. 

While  the  code  declares  that  one  may  impeach  his  own 
witness  in  any  way  except  by  proving  his  bad  character 
(Code  Grim.  Proc.,  art.  755),  it  is  silent  as  to  the  methods  by 
which  one  may  attack  the  credibility  of  a  witness  offered  by 
the  opposite  party.  It  simply  refers  us  to  ^he  rules  of  evi- 
dence known  to  the  common  law  for  guidance:  Code  Crim. 
Proc.,  art.  725.  Turning  to  the  source,  we  find  that  of  the 
various  modes  of  impeaching  a  witness  this  alone  has  been 
the  subject  of  much  opposition  and  discussion;  that  is 
whether  a  witness  can  be  compelled  to  answer  a  question 
degrading  him,  collateral  to  the  main  issue,  but  relevant  to 
his  credit  In  other  methods  of  impeachment  the  question 
is  as  to  the  application  of  the  rule.  In  this  the  existence  of 
the  rule  is  denied.  It  seems,  however,  to  be  conceded  that 
if  the  question  is  relevant  to  the  main  issue  in  the  case  the 
witness,  upon  cross-examination,  is  bound  to  answer,  however 
degrading  it  may  be  to  him.    It  is  where  the  evidence  is  not 
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relevant  to  the  issue,  but  only  goes  to  affect  his  credit,  that 
the  authorities  cannot  be  reconciled:  1  Best  on  Evidence,  130; 
1  Greenleaf  on  Evidence,  sec.  459;  Wharton's  Criminal  Bri- 
dence,  8th  ed.,  474. 

We  may,  therefore,  follow  the  authorities  whoqe  reasoning 
appeals  strongest  to  our  judgment,  and  adopt  that  rale 
wliich  tends  to  elucidate  the  truth,  which  is  the  object  of  all 
rules  of  evidence. 

Now,  while  it  is  true  that  the  question  **has  never  been 
solemnly  settled/'  as  stated  by  Mr.  Greenleaf  (1  Greenleaf  on 
Evidence,  sec.  459),  yet  eminent  judges,  at  nxH  prius  trials, 
began  at  an  early  day  to  permit  ^*^  such  questions  to  be 
asked,  and  compelled  the  witness  to  answer  them:  Wharton's 
Criminal  Evidence,  474.  Lord  Eldon,  in  speaking  of  this 
practice,  thus  states  the  law  in  his  day:  "A  party  cannot  be 
called  upon  to  criminate  himself;  it  used  to  be  said  a  party 
could  not  be  called  on  to  discredit  himself,  but  in  modern 
times  courts  have  permitted  questions  to  show,  from  trans- 
actions not  in  issue,  that  the  witnesses  are  of  impeached 
cliaracter,  and  therefore  not  so  credible." 

So  that  it  would  seem  that  though  the  olden  authorities 
were  against  the  practice  (1  Phillips  on  Evidence,  289,  294), 
yet  the  current  of  authority  soon  changed  in  England  and 
America.  Indeed,  in  his  digest  of  the  law  of  evidence,  Sir 
James  Stephen  states  the  rules  of  cross-examination  as  fol- 
lows: **  Where  a  witness  is  cross-examined  he  may  be  asked 
any  question  which  tends:  1.  To  test  his  accuracy,  veracity,  or 
credibility ;  or  2.  To  shake  his  credit,  by  injuring  his  character. 
He  may  be  compelled  to  answer  any  such  question,  however 
irrelevant  to  the  facts  in  issue,  and  however  disgraceful  to 
himself,  except  where  the  answer  might  expose  him  to  a  crimi- 
nal charge":  Wilson'sCriminal  Annotated  Statutes,  sec.  2511. 
This  character  of  cross-examination  is  permitted  upon  the 
theory  that  where  a  man's  life  or  liberty  depends  upon  the 
testimony  of  another  it  is  of  the  highest  importance  that 
they  whom  the  law  makes  the  exclusive  judges  of  the  facts 
and  the  credibility  of  the  witnesses  should  know  how  far  the 
witness  is  to  be  trusted.  They  ought  to  know  his  surroundings 
and  8iat\L8^  so  as  not  to  give  to  one  belonging  to  the  criminal 
class  the  same  credit  as  he  whose  character  is  irreproachable. 
If,  therefore,  it  should  appear  on  cross-examination  that  the 
witness  had  a  previous  criminal  experience,  or  spent  a  part 
of  his  life  in  jail  {Real  v.  People^  42  N.  Y.  270;  Thompson 
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CO  Trials,  458;  1  Greenleaf  on  Evidence,  455),  or  was  con- 
yicted,  or  has  suffered  some  infamous  punishment/  or  had 
been  in  jail  on  a  criminal  charge  (1  Best  on  Evidence,  130) 
it  would  tend  to  shake  or  impair  his  credit,  and  the  jury 
should  have  such  information.  While  it  may  seem  hard  to 
compel  a  witness  to  commit  perjury  or  destroy  his  own  stand- 
ing before  the  court  it  would  seem  absurd  to  place  the  feel- 
ings of  a  profligate  witness  in  competition  with  the  substantial 
rights  of  the  parties  in  the  case. 

But  it  is  to  be  remembered,  and  all  the  authorities  unite  in 
the  statement,  that  the  examination  must  be  kept  within 
bounds  by  the  court;  that  the  question  should  only  be  per- 
mitted where  the  ends  of  justice  clearly  require  it,  and  the 
inquiry  relates  to  transactions  comparatively  recent,  bearing 
directly  on  the  present  character  of  the  witness,  and  is  essen- 
tial to  the  true  estimation  of  his  testimony  by  the  jury:  1 
Greenleaf  on  Evidence,  sec.  459;  Wharton's  Criminal  Evi- 
dence, sees.  474,  476;  Taylor  on  Evidence,  sees.  1814,  1316. 
It  should  be  the  care  of  the  trial  judge  to  confine  the  interrog- 
atory to  matters  coming  within  the  said  limitations,  and 
promptly  suppress  all  inquiry  into  matters  not  recent  or  rele- 
vant to  credit,  otherwise  the  witness-box  ^'^  would  become 
a  source  of  scandal  and  offense.  It  is  also  to  be  observed  that 
when  a  witness  is  asked  a  question  which  tends  to  disgrace 
him,  and  answers  the  question,  the  cross-examining  party  is, 
in  general,  bound  by  the  answer,  if  collateral  to  the  issue  and 
only  going  to  the  credit  of  the  witness.  For  to  admit  con- 
tradictory evidence  would  raise  collateral  and  independent 
issues  not  relevant  to  the  main  question:  1  Greenleaf  on  Evi- 
dence, 455;  2  Phillips  on  Evidence,  950;  Best  on  Evidence, 
200. 

The  doctrine  contended  for  by  appellant,  which,  in  attack- 
ing credibility,  limits  inquiry  to  the  general  reputation  of 
the  witness  for  truth  and  veracity  in  his  neighborhood,  is  as 
unsatisfactory  in  theory  as  it  has  been  in  practice.  The 
proposition  announced  in  Boon  v.  Weathered^  23  Tex.  684, 686^ 
that  one  of  vicious  character  "  may  still  preserve  the  price- 
less virtue  of  truth,  though  every  other  virtue  is  gone,"  is 
not  the  teaching  of  human  experience.  Such  a  oase  would 
be  deemed  an  exception  so  marked  as  should  require  the 
fact  to  be  affirmatively  shown.  Among  the  dissolute  and 
degraded  we  do  not,  naturally,  seek  nor  expect  to  find  this 
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best  characteristio  of  manhood.  Without  proof  to  the  eon- 
trary  the  jury  may  fairly  assume  that  from  the  immoral 
and  criminal  character  truth  has  fled  with  other  yirtoaa. 
While,  therefore,  the  method  of  impeachment  contended  for 
is  one  of  the  recognized  modes,  we  see  no  reason  why  it 
should  be  exclusive.  We  think  the  jury  may  reach,  in  many 
cases,  a  more  satisfactory  estimate  of  a  witness'  character 
from  admissions  drawn  from  his  own  lips  upon  cross-exam- 
ination, than  by  impeaching  his  general  reputation  by  other 
witnesses — a  method  seldom  understood  by  even  intelligent 
witnesses,  and  too  often  made  the  opportunity  of  malice  and 
revenge.  For  experience  clearly  demonstrates  that  in  most 
efforts  to  swear  away  the  character  of  a  witness  animosity 
or  injury  is  the  incentive  or  cause  of  the  most  positive  im- 
penching  testimony. 

Under  these  views  we  do  not  think  the  court  erred  in  per- 
mitting the  question  to  be  asked.  Again,  this  question  of 
collateral  impeachment  came  before  this  court  in  lAghU 
V.  Siate^  21  Tex.  Cr.  App.  309,  in  which  it  was  held  com- 
petent  to  discredit  a  witness  by  asking  him  if  he  had  not 
been  in  the  penitentiary.  And  the  court  expressly  overruled 
State  ▼.  Ivey^  in  41  Tex.  36,  which  held  a  witness  could  not 
be  compelled  to  answer  '*  whether  he  had  not  just  come  out 
of  jail  to  testify.'*  The  Lights  case  held  such  a  question 
clearly  admissible,  citing  Wharton's  Criminal  Evidence,  474, 
and  Real  v.  People^  42  N.  Y.  270,  in  which  the  doctrine  ia 
laid  down  that  a  witness,  on  cross-examination,  may  be 
asked  *'  whether  he  has  been  in  jail,  penitentiary,  or  other 
place  that  would  tend  to  impair  his  credit.'^  The  case  of 
IAght$  V.  State^  21  Tex.  Cr.  App.  808,  has  been  repeatedly 
followed  in  this  state:  Woodson  v.  State^  24  Tex.  Cr.  App. 
162;  Williams  v.  State,  28  Tex.  Cr.  App.  301. 

Now,  it  seems  from  the  foregoing  authorities  that  a 
witness  may  be  interrogated  as  to  his  having  been  in  the  peni- 
tentiary or  jail,  whether  on  *••  conviction  or  on  a  prelimin- 
ary charge.  But  it  is  the  nature  of  the  charge  rather  than 
from  the  imprisonment  that  may  affect  credit;  and  it  cer- 
tainly does  not  seem  clear  why  the  fact  of  a  person  being 
able  to  give  bond  and  thereby  escape  imprisonment  should 
bar  an  inquiry  into  his  credibility.  The  presumption  of 
innocence  is  certainly  no  greater  in  favor  of  one  under  bond 
than  one  who,  from  his  inability  to  give  bond,  is  compelled 
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to  undergo  imprisonment.    We  do  not  think  the  oourt  erred 
in  permitting  the  question  to  be  asked  of  the  witness  OUss. 

There  are  no  other  questions  that  need  be  coosidered. 

The  judgment  is  affirmed. 

Judges  all  present  and  concurring. 


WiTNifls— iMPiACHMiirr  BT  Showiho  Punous  Bad  CvAiuonnL— la 
impaaohiag  %  witnett  th«  inquiry  may  extend  to  general  moral  oharaotert 
BimUngham  ete.  Rp.  C&.  ▼.  hate,  90  Ala.  S;  24  Am.  8t  Kep.  748^  and 
note.  For  the  purpoee  of  ditorediting  a  witneea  it  may  be  shown  that  he 
has  been  convicted  of  a  crime:  Commanwealih  ▼•  Knapp,  9  Pick.  496;  90 
Am.  Dec.  491;  SkOe  v.  ff<noard,  102  Ma  142;  H^lm  ▼.  State,  67  Biiss.  662; 
Quigleu  w.  Turner,  160  Bfase.  106;  Van  BoOelen  ▼.  BerdeO,  130  N.  T.  141. 
A  witness  may  be  asked  if  he  has  ever  been  convioted  of  a  felony:  Han- 
nrre  v.  MeCieUand,  74  Iowa,  818.  See,  for  fnll  disonssion  of  this  subject,  th« 
extended  notes  to  Alien  v.  SitUe,  73  Am.  Dea  771.  776;  Eoane  v.  SmitM, 
17  Am.  Dec  76,  and  the  notes  to  Stanton  v.  Parker,  89  Am.  Dea  629; 
Ajfere  ▼.  Duprey,  86  Am.  Dea  668;  Hobnee  ▼•  State,  16  Am.  St  Bep.  90,  and 
WatHne  v.  State,  14  Am.  St.  Rep.  167. 

WiTNEssia— iMrxAORifBHT— CoLLATiBAL  MAimL— >A  witness  cannot  bo 
oompelled  to  testify  as  to  his  previous  immorality  when  such  testimony  dose 
not  tend  directly  to  prove  some  issue:  State  ▼.  Haux,  109  Ma  664;  32  Am. 
St.  Rep.  686.  A  witness  cannot  be  examined  concerning  collateral  and 
immaterial  matters  for  the  purpose  of  impeaching  him:  FUteher  v.  Boet&n 
€te,  B,  B.  Co,,  I  Allen,  9;  79  Am  Dea  696,  and  note.  See,  aUo,  the  esctended 
uote  to  Oreat  Weetem  etc  Boad  Oo,  v.  Loonde,  88  Am.  Dec.  822L 

WiTNissis— ExAMiKATiOH— QuBsnoifs  Tbuduio  TO  Dbobadb. — A  wit- 
ness is  not  privileged  from  answering  because  his  answer  would  expoee 
him  to  disgraoe  and  infamy,  if  the  case  is  so  situated  that  he  cannot  bo 
«xposed  to  the  danger  of  oonriction  and  punishment  with  respect  to  the 
matters  disclosed  by  his  answer:  Peopte  ▼.  Sharp,  107  N.  Y.  427;  1  Am.  St. 
Rep.  861.  But  see  People  ▼.  Brown,  72  N.  Y.  671;  28  Am.  Rep.  188,  and 
note;  Lohrnan  r.  People,  1  N.  Y.  379;  49  Am.  Dea  841,  and  note;  People  v. 
Mather,  4  Wend.  229;  21  Am.  Dea  122;  and  note^  and  the  note  to  Lomk 
oUleete.  B.B.  Oo.  v.  ffaU,  24  Am.  St  Rep.  874. 


Dawson  u  State. 

Dtt  Tint  CanmiAX.  BaroBa,  fits.] 

BuBOLART— Nbw  Tbial— Kiwlt  Disoovkrsd  Bvidbkob^Ob  a  trial  and 
conviction  for  burglary,  when  the  only  evidence  directly  connecting  the 
accused  with  the  crime  is  that  of  a  state's  witness  whose  conneotion 
with  the  stolen  property  tends  to  implicate  him  as  an  accomplice,  which 
he  denies  being,  a  new  trial  should  be  granted  to  allow  the  introduo- 
tion  of  newly  discovered  evidence  to  establish  the  complicity  of  such 
witness  as  an  accomplice  in  fact  to  the  burglary. 

BaBOtABT—EyiDBNOB— Waybills. — On  a  trial  of  burglary  from  freight- 
cars  waybills  aooompanying  such  cars,  made  out  by  clerks  in  the  line  of 
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llicir  duty,  v  admlmible  u  original  o^denoo  to  proro  that  the  artiole^ 
thoroin  mMitioiiod  were  shipped  ia  snoh  ean.  It  ia  noli  nooeanry  W 
pradvea  tha  darka  Making  tham,  nor  the  paraon  who  packed  or  loadad 
tba  paakagaa  in  tbaoara  to  testify  to  thaaalaoliL  If  aooh  vmyhilla  are 
beyond  the  jnrisdiotion  of  the  court  parol  evidenoe  of  their  eontaafea  m- 
admiasibla. 
BimoLABT—ETixmioa— Waybills— SaooNDA&T  Etidknob  ot  GdvTBflra. 
On  a  trial  for  borglary  of  freight-cars,  entriea  made  hy  railway  derica- 
ia  the  line  of  their  duty  at  the  time  of  examining  the  contenta  of  each 
oara  to  determine  if  any  of  the  packages,  as  shown  by  the  waybilla- 
accompanying  the  cars,  are  mtsaing  therefrom,  are  admissible  as  originalr 
OTidenoe  to  show  the  original  contenta  cf  anch  cars. 

BVBOLART— ETIDBKCni — MXBaiiro  PaOPRTT  IN  PoSSnSION  OT  AOCDSID. — 

On  a  trial  for  burglary  of  freight-cars,  proof  that  artielea  found  to  W 
miasing  from  a  certain  car  were  afterwards  found  in  the  poassiwion  of 
the  aocused  is  admissible,  and  sufficient  to  show  that  the  missing  arti- 
doa  were  in  fact  taken  from  that  certain  car. 
BvBGLABT— BviDKMOB  ov  ScjooBsarrB  BaBOLARm.— On  a  trial  for  burglary 
OTidence  of  prior  and  subsequent  burglariea^  and  of  the  character  and 
kind  of  articlee  taken  and  afterwarda  found  concealed  on  the  premise* 
of  tha  accnaed,  is  admissible  aa  tending  to  ahow  a  regular  ayatom  of 
crime  oiganiaed  and  oarried  on  by  a  band  of  eriminala  of  which  tha 


Indictmbnt  for  burglary  from  a  freight-car. 

Pari  and  NichoU^  and  HiU  and  Birmingham,  for  the  ap» 
pellant 

B*  L*  JTsnry,  oisistant  attorney  general^  for  the  state. 

*^  SiMKiNS,  J.  Appellant  was  indicted  and  conyicted  of 
burglary,  and  his  punishment  fixed  at  two  years  in  the  peni- 
tentiary. 

1.  Appellant  complains  that  the  court  erred  in  overruling 
his  motion  for  a  continuance.  As  we  understand  the  record 
the  only  evidence  of  appellants  connection  with  the  burglary 
was  the  evidence  of  John  Dawson,  that  his  uncle,  the  appel- 
lant, was  absent  from  home  on  the  night  on  which  the  cars 
were  broken  open.  While  the  evidence  conclusively  shows 
that  appellant  was  receiving  the  stolen  property  as  fast  as  it 
was  stolen  *'^  from  the  cars  there  is  no  proof  of  his  personal 
participation  in  the  burglary  itself,  outside  of  the  above  evi- 
dence of  John  Dawson.  Now,  the  said  witness  denies  that  he 
himself  was  concerned  in  the  burglaries;  admits  that  he  was 
keeping  the  grocery  store  for  his  uncle,  but  says  he  never  had 
any  of  the  stolen  articles  for  sale  at  said  store.  If,  in  fact,  he 
knowingly  received  and  was  selling  stolen  property,  he  was 
an  accomplice.    Now,  by  the  absent  witness  appellant  pro- 


Feb.  1894.]  Dawson  v.  Statb.  793 

posed  to  prove  that  John  Dawson  was  selling  the  stolen  goods, 
and  in  the  newly  discovered  testimony  it  strongly  appears 
that  the  witness  did  have  in  his  possession  and  sell  some  of 
the  stolen  property,  if  he  was  not  actually  concerned  in  the 
burglary  itself.  No  testimony  of  this  character  was  intro- 
duced on  the  trial.  True,  one  of  the  witnesses  on  the  trial 
swore  that  one  night  he  saw  John  Dawson  when  he  rattled 
one  of  the  seals  of  the  cars,  but  the  state  contradicted  this 
witness  on  that  point  at  once.  Now,  the  court  submitted  the 
question  of  John  Dawson  being  an  accomplice  in  the  burglary. 
The  jury,  on  the  testimony  before  them,  may  have  believed 
him  not  so  to  be,  and  have  found  appellant  guilty  on  his 
simple  statement  that  appellant  was  absent  on  oertain  nights; 
and  it  was  also  upon  this  testimony,  we  presume,  that  the 
court  based  its  charge  of  appellant's  keeping  watch. 

We  think  the  court  should  have  granted  a  new  trial,  so  as 
to  have  allowed  appellant  to  show  the  complicity  of  John 
Dawson  in  the  burglaries. 

2.   We  do  not  think  the  court  erred  in  admitting  evidence 
of  the  waybills.    There  can  be  no  doubt  that  the  waybill 
which  is  made  out  and  sent  along  with  each  car  is  evidence 
tending  to  prove  that  the  articles  therein  mentioned  were 
shipped  in  said  car,  as  stated  in  said  waybill.    It  is  but  a 
reasonable  presumption,  from  the  care  and  accuracy  usually 
characterizing  and  absolutely  necessary  to  the  conduct  of  the 
volume  of  transportation  on  the  railway.    The  waybills  be- 
ing entries  made  by  proper  clerks  in  their  special  depart- 
ments, and  in  their  line  of  duty,  it  would  not  be  necessary  to 
produce  the  clerk  making  them,  nor  the  person  who  in  fact 
loaded  the  packages  on  the  car,  nor  the  merchant's  clerk  who 
originally  placed  the  articles  in  the  box  before  its  delivery  to 
the  carrier  at  its  depot:  1  Greenleaf  on  Evidence,  116,  116. 
If  the  original  waybills  were  admissible,  but  are  shown  to  be 
beyond  the  jurisdiction  of  the  court,  parol  evidence  of  their 
contents  would  be  admissible.    The  entries  made  by  the  clerka 
at  the  time  of  examining  the  contents  of  the  cars  to  determine 
if  any  of  the  packages  were  missing  were  admissible  also  aa 
original  testimony.     But  apart  from  the  question  of  the  ad- 
missibility  of  the  waybills,  we  think  the  evidence  sufScient 
to  establish  the  fact  that  the  cars  were  burglarized,  and  the 
goods  found  in  appellant's  house  and  on  his  premises  were 
obtained  therefrom.     The  articles  found  to  be  missing  fronts 
car  number  4,002  were  a  lawn-mower,  a  box  of  poultry  food^ 
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and  other  articles.  This  car  came  on  to  Paris,  on  the 
of  March  9th,  with  St  Louis  ^^^  seals  unbroken.  On  tiim 
night  of  the  11th  it  was  broken  open.  On  being  afterwards 
examined  it  was  found  that  a  box'of  poultry  food  was  gone, 
and  a  box  broken  open,  and  one  lawn-mower  and  two  handles 
left  in  it.  The  lawn-mower  found  in  defendant's  house  had  no 
handle.  The  finding  of  these  articles,  together  with  a  wagon- 
load  of  stolen  articles  plundered  from  the  cars,  and  hid  in  every 
conceivable  place  about  appellant's  premises,  certainl v  seems 
sufficient  to  remove  any  question  of  doubt  as  to  the  fact  that 
the  lawn-mower  and  box  of  poultry  food  were  in  fact  takei. 
from  car  number  4,002,  as  found  by  the  jury. 

3.  We  do  not  think  the  court  erred  in  permitting  proof  of 
burglaries  prior  to  and  subsequent  to  the  one  for  which  appel- 
lant was  tried,  and  the  character  and  kind  of  articles  taken 
from  the  cars,  most  of  which  were  found  upon  the  premises 
of  appellant 

There  is  quite  a  difierence  between  separate  and  independ- 
ent crimes,  though  of  like  character,  and  a  regular  system  of 
crime,  organized  and  carried  on  by  a  band  of  criminals,  as 
in  the  case  at  bar:  Hennessy  y.  States  23  Tex.  Cr.  App.  340; 
Nixon  y.  State^  81  Tex.  Gr.  Rep.  205;  Mtuan  r.  StaU^  31  Tex. 
€r.  Rep.  309. 

From  December,  1892,  until  March  28, 1898,  there  was  an 
almost  nightly  robbery  of  the  cars,  in  spite  of  the  watchmen 
of  the  company,  and  the  fruits  of  the  crimes  were  carried  to 
appellant's  house  and  store.  It  was  done  by  the  same  per- 
eons,  appellant  giving  them  half  the  value,  or  selling  and 
dividing  the  proceeds.  Appellant  was  usually  absent  from 
his  place  of  business  on  the  nights  of  the  robbery;  and  his 
cart  and  horse  were  furnished  to  bring  the  plunder  from  the 
cars  to  his  house.  On  the  night  of  the  28th  of  March  one  of 
(the  conspirators  was  killed  while  robbing  a  car,  and  a  raid 
was  immediately  made  on  the  premises  of  appellant,  and  a 
wagonload  of  articles  was  discovered  concealed  about  his 
house  and  yard.  The  robberies  ceased  immediately  after 
this  night.  Many  of  the  articles  were  identified  as  coming 
from  the  cars.  The  evidence  as  to  other  robberies  was  con- 
trolled by  the  charge  of  the  court  The  object  of  admitting 
evidence  of  other  stolen  property  was  clearly  explained,  and 
the  jury  were  duly  cautioned  that  in  passing  upon  appellant's 
guilt  or  innocence  they  were  limited  to  the  burglary  of  car 
4iumber  4,002,  and  appellant's  connection  therewith. 
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The  charge  fairly  presented  all  the  isBaee;  bat  for  oyerrul- 
ing  the  motion  for  continuance,  the  judgment  it  reTeraed  and 
^eauae  remanded. 

Judges  all  present  and  cdncurring. 


BuaoLABT— EnDsiros~RBOi5T  Possessioit  of  Stouui  Goom.— la  a 
j>rotecation  for  bnrglarj  the  nnexpUined  poMOMtoa  by  the  defendant  of  the 
stolen  goodi  raises  a  presumption  of  gnilt:  Byan  r.  State,  83  Wis.  486;  Peo- 
pk  r,  Sanaome,  98  Cal.  235;  HarrU  ^.  State,  84  Ga.  269;  Magee  ▼.  PeopU, 
139  IlL  139;  StaU  ▼.  Sisott,  109  Mo.  226;  State  v.  Warfwd,  106  Mo.  66;  27 
Am.  St  Rep.  322,  and  note;  note  to  Olarh  v.  StaU,  19  Am.  St  Rep.  825. 

EVIDBHCB — SbOOSTDART— PailCART    BrTOND    JaaUDIOnOH    OV    COUBT. — 

The  contents  of  a  paper  which  is  beyond  the  jurisdiction  of  the  court  can 
be  proved  by  secondary  evidence  without  accounting  for  the  nonproduction 
-of  the  paper:  Manning  v.  Maroney,  87  Ala.  563;  13  Am.  St  Rep.  67;  Knkk- 
^rbocker  v.  WOeox,  83  Mich.  200;  21  Am.  St  Rep.  595;  Chator  ▼.  Bruntwiek- 
BaOce  etc  Co.,  71  Tex.  588.  It  being  shown  that  the  original  of  a  document 
eras  without  the  state,  it  was  competent  to  introduce  a  oopy  of  sodi  iastm* 
saent:  ifiitoiin  Pac  By.  Co.  r,  Oeman^  84  Tez.  141. 
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Imdiotmbmts— JoniDBK  OF  Fblomibb— Elbction  bbtwbbk  Oouhtb. — ^While 
there  can  be  no  such  joinder  of  felonies  in  the  same  indictment  as  to 
include  separate  transactions  in  fact,  yet^  when  the  relation  which  the 
accused  sustains  to  a  certain  transaction  and  the  facts  connected  there- 
with are  shrouded  in  doubt  the  indictment  may  embrace,  in  separate 
counts,  separate  distinct  felonies  in  connection  therewith,  and  if,  on  the 
trial,  distinct  transactions  are  developed,  the  state  may,  at  the  request 
of  the  accused,  be  forced  to  elect  upon  which  count  or  transaction  to 
prosecute. 

Xabcbnt->Brimoino  SroLBir  Propbbtt  ihto  Statb.  ~  A  person  may  be 
prosecuted  and  punished  in  Texas  for  larceny  oommitted  by  stealing 
property  beyond  its  boundaries  and  bringing  it  into  that  state.  The 
county  in  which  the  accused  is  found  is  the  county  in  which  he  should 
be  prosecuted, 

Larobnt—Evidbnob— Ubrboordbd  Marx  or  Brand  oh  Animal  Stolbn. 
On  a  trial  for  larceny  in  bringing  an  animal  stolen  in  one  state  into 
another,  where  the  statute  provides  that  an  unrecorded  stock  brand  or 
mark  shall  not  be  any  evidence  of  the  ownership  of  any  animal  upon 
which  it  appears,  the  brand  on  the  animal  stolen,  if  not  recorded  in 
such  state  where  the  prosecution  takes  place,  is  not  admissible  aa  eri* 
dence  of  ownership  for  any  purpose,  whether  the  statutOB  of  both  states 
on  the  subject  are  the  same  or  not 

fiyiDBNOB — AoT8  AND  Deolarations  OF  C0KSFIRATOR8. — When  a  oonspir* 
acy  to  commit  crime  is  established,  the  act  or  declaration  of  one  con- 
spirator or  accomplice  in  the  prose«Hition  of  the  enterprise  is  considered 
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the  Act  of  all,  and  is  eTidenee  ag&intt  all.     Each  ia  daemed  to  anenfc  ti^ 
or  to  com  mood  what  ia  dona  by  any  other  in  fnrtheranoe  of  the  oommofB 
object     But  after  the  oommon  antorpriaa  ia  ended,  whether  by  aooom- 
pliiihment  or  abandon in«nt,  one  oonapirator  ia  not  permitted,  bj  aojr 
aubeequent  act  or  declaration  of  hia  own,  to  affect  the  othera. 

Etidincb— CoNSPiRACT.— CoNFeasioN  or  OuiLT  Made  bt  0»m  CoiiaFiv- 
ATOR  after  a  conspiracy  to  commit  a  crime  ia  ended  ia  not  adminible  ia. 
CTidence  against  his  oo-conspirators,  nor  against  any  cme  bnt  himself. 

■tiduick— CoNSPiiucr. — BicLAKATioirs  or  a  Conbpihator  or  aooomplico- 
are  receivable  in  evidence  against  hia  oo-conapiratora  only  when  tfaey^ 
are  either  in  themselves  acts,  or  accompany  and  explain  acta,  for  whic1a> 
the  latter  are  responsible,  and  not  when  they  are  in  the  naiara  of  naLr-^ 
ratives,  descriptions,  or  sabeequent  confessions. 

Xtidxivob— C0M8FIRAOT. — Acts  and  declarationa  of  a  oonspirator  to  commit 
crime  made  after  the  conspiracy  ia  ended  by  accompliahment  or  aban- 
donment, voluntary  or  compelled,  are  not  evidence  against  hia  co-oon- 
spirators  nor  any  one  bnt  himself,  and  though  the  object  of  the  conspiracy 
is  not  ended,  such  acts  and  declarations  are  not  eridence  againat  a  oo-eon«- 
apirator,  unless  they  are  in  furtherance  of  the  common  design. 

Xtidimcb— C0N8PIRAOT. — Flight  or  0»x  Corspiratob  ia  not  avidanoa  ofr 
the  guilt  of  another  conspirator. 

Cowan  and  Fisher^  SmaUwood  and  Smithy  and  Carter  and 
Lewright^  for  the  appellant 

8,  H,  CowaUy  Ball  and  Bumey^  and  IL  L.  Henry^  omttont 

attorney  general^  for  the  state. 

»^»  Hurt,  P.  J.  Conviction  for  theft  of  one  "  oattle,**  the- 
alleged  property  of  Cochran. 

The  indictment  was  obtained  in  Martin  ooonty.  The  case- 
was  by  the  oouft,  of  its  own  motion,  transferred  to  Mitchell 
county. 

The  first  count  of  the  indictment  alleges  that  the  property^ 
(cow)  was  by  appellant  stolen  in  the  territory  of  New  Mexioo^ 
and  was  afterwards  brought  by  him  into  this  state,  and  that 
at  the  time  of  the  presentment  of  the  indictment  he  was  in 
Martin  county. 

The  second  count  is  the  same  as  the  first,  except  that  it 
charges  that  the  defendant  brought  the  oow  into  Terry  county^ 
and  that  it  was  unorganized,  and  was  attached  to  Martin, 
county. 

The  fourth  count  alleges  the  theft  in  Andrews  county,  and 
that  this  was  an  unorganised  county,  and  attached  to  Martin 
county. 

The  first  two  counts  declare  upon  the  same  transaction^ 
differing  only  in  regard  to  matter  of  venue.  The  third  counts 
declares  apparently  upon  a  distinct  transaction  from  those- 
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'designated  in  the  first  and  second.  The  fourth  upon  its  face 
declares  upon  a  transaction  separate  and  distinct  from  the 
first,  second,  and  third. 

We  have  in  this  indictment  three  distinct  felonies,  appar- 
ently, charged  against  appellant.  If  the  animal  was  in  fact 
«tolen  in  New  Mexico  it  was  not  stolen  in  Terrv  county;  and, 
if  stolen  in  Terry  county  it  was  not  taken  in  Andrews  county. 
This  pleading,  however,  is  correct.  In  the  same  indictment 
there  can  be  no  such  joinder  of  felonies  as  includes  separate 
transactions  in  fact:  Bishop's  Criminal  Procedure,  sec.  448. 
What  relation  the  accused  bears  to  a  certain  supposed  crim- 
inal transaction  may  frequently  be  shrouded  in  doubt.  Was 
he  a  principal,  accomplice,  or  a  receiver  in  the  transaction? 
Under  such  a  state  of  case  counts  for  each  are  permissible, 
yea,  commendable  practice.  And  if  there  be  doubt  as  to 
whether  the  property  was  taken  beyond  this  state  or  in  an 
attached  county  the  indictment  should  allege  both.  When, 
upon  the  trial,  distinct  transactions  are  developed  at  the  re- 
quest of  the  defendant,  the  state  should  be  forced  to  elect 
upon  which  count  or  transaction  it  will  prosecute.  Such  a 
request  was  not  made  in  this  case.  We  have  mentioned  this 
subject  solely  for  the  purpose  of  preventing  mistakes  in  the 
future. 

Two  counts  charge  theft  of  the  animal  in  New  Mexico,  and 
that  the  property  was  brought  by  appellant  into  this  state, 
and  that  at  the  time  this  bill  was  presented  appellant  was  in 
Martin  county.  The  other,  that  the  property  was  brought  by 
him  into  Terry  county,  which  was  unorganized  and  attached 
to  Martin  county  for  judicial  purposes.  Either  of  these  counts 
is  sufficient,  and,  if  either  be  proven,  appellant  was  properly 
indicted  in  Martin  county. 

Counsel  for  appellant  contend  that  this  state  has  no  author- 
ity to  try  and  punish  offenses  committed  beyond  its  jurisdic- 
tion, and  that  this  offense  was  wholly  committed  in  New 
Mexico,  etc.  Let  us  examine  the  *^^  proposition.  This 
state  has  no  jurisdiction  to  try  and  punish  a  party  for  theft 
•committed  by  him  beyond  its  boundaries.  But  is  this  the 
•case  before  us?  Articles  798  and  799  define  this  offense:  *'If 
any  person  shall  steal  property  beyond  the  boundaries  of  this 
state,  and  the  acts  and  intents  constitute  theft  in  the  foreign 
<^ountry,  state,  or  territory  under  the  laws  thereof,  and  said 
acts  and  intents  constitute  theft  under  the  laws  of  this  state, 
shall  bring  said  property  into  this  state,  he  is  liable  to  the 
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same  punishment  as  if  ibo  theft  had  been  committed  wholly 

within  this  state." 

What  are  the  ingredients  of  this  offense?    1.  The  acts  and 
intents  must  constitute  theft  by  the  law  of  the  country  in 
which  the  property  was  taken;  2.  Such  acts  and  intents  mast 
constitute  theft  under  the  law  of  this  state;  3.  The  thief  must, 
bring  the  stolen  property  into  this  state.    This  state  does  not 
propose  to  punish  the  party  for  theft  committed  beyond  it» 
borders,  but  proposes  to  punish  him  for  stealing  the  property 
beyond  its  boundaries  and  bringing  his  plunder  into  this  stsite^ 
This  is  not  only  authorized  by  articles  798  and  799,  but  also- 
by  article  205  of  the  Code  of  Criminal  Procedure,  which  pro-^ 
vides:  ^'Prosecutions  for  offenses  committed  wholly  or  in  part 
without,  and  made  punishable  by  law  within  this  state,  may 
be  commenced  and  carried  on  in  any  county  in  which  the- 
offender  is  found."    This  prosecution  was  commenced   (by 
indictment)  in  Martin  county,  the  county  in  which  appellant 
was  found.    This  was  correct  practice,  because  this  offense- 
was  committed  in  part  without  this  state,  and  consummated 
in  this  state  by  the  appellant  bringing  the  stolen  property  into 
this  state;  that  is,  this  is  the  theory  of  the  state,  and  if  in  fact 
appellant  did  these  things  Texas  would  have  the  right  to  try 
and  punish  him  therefor,  and  the  procedure  under  the  first 
and  second  counts  is  correct.    If  guilty,  ap^iellant  could  not 
be  punished  for  theft  in  New  Mexico,  but  for  the  theft  and  the 
act  of  bringing  the  plunder  into  this  state. 

By  bill  of  exceptions  it  appears  that  Carrington  (witness- 
for  the  state)  testified  that  he  was  in  control,  and  that  he  had 
the  management  of  a  herd  of  cattle  in  New  Mexico  branded 
with  a  mallet;  that  he  never  gave  his  consent  to  the  defend- 
ant to  kill  such  an  animal.  Counsel  for  appellant  objected,, 
because  the  ownership  of  the  cattle  could  not  be  proven  by 
an  unrecorded  brand,  ownership  not  having  been  proven  other- 
wise. The  objection  was  overruled,  the  court  explaining: 
*'That  it  is  not  shown  that  New  Mexico  has  such  a  statute 
as  ours,  to  the  effect  that  a  brand  is  not  evidence  of  ownership 
unless  recorded,  and  it  would  be  evidence  at  common  law. 
....  It  was  not  sought  to  prove  ownership  by  the  brandy 
but  only  care,  control,  and  management.''  The  defendant, 
on  the  stand  as  a  witness,  did  not  claim  to  have  authority 
from  any  one  to  take  or  kill  any  mallet  cattle. 

Article  4560 of  the  Revised  Statutes:  ''It  shall  be  the  duty 
of  the  clerks  of  ^^^  the  county  court  in  the  respective  coun- 
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ties  to  keep  a  well-bound  book,  in  which  they  ahall  record 
the  marks  and  brands  of  each  individual  who  may  apply  to 
them  for  that  purpose,  noting  in  every  instance  the  date  on 
which  the  brand  or  mark  is  recorded;  which  record  shall  be 
subject  to  the  examination  of  every  citizen  of  the  county  at 
all  reasonable  office  hours,  free  of  charge  for  such  examina- 
tion." 

Article  4561  of  the  Revised  Statutes:  *'  No  brand  except  such 
as  is  recorded  by  the  officer  named  in  this  chapter  shall  be  rec- 
ognized in  law  as  any  evidence  of  ownership  of  cattle,  horses, 
or  mules  upon  which  the  same  may  be  used." 

Whether  New  Mexico  has  or  has  not  a  statute  with  such 
provisions  as  these  matters  not,  for,  unless  recorded  as  re- 
quired by  our  statutes,  the  brand  on  the  animal  shall  not  be 
recognized  by  our  law  as  any  evidence  that  the  animal  bear- 
ing it  belongs  to  any  person.  The  common  law  has  nothing 
whatever  to  do  with  this  question,  it  being  settled  by  our 
statutes.  It  is  not  necessary  for  us  to  discuss  the  question 
as  to  whether  a  brand  properly  recorded  in  another  state  or 
territory  would  in  the  courts  of  this  state  be  evidence  of  own- 
ership. 

Second  explanation:  If  an  unrecorded  brand  is  not  evi- 
dence that  A  owns  the  animal  that  bears  it  evidently  it  is  no 
evidence  that  A  has  the  management  and  control  of  the  ani- 
mal.   This  proposition  is  self-evident. 

Third:  That  appellant  failed  to  claim  from  any  one  author- 
ity to  kill  the  animal  does  not  make  an  unrecorded  brand 
evidence  of  ownership.  The  court  should  have  sustained 
appellant's  objection  to  the  testimony  of  Carrington;  and,  for 
the  same  reason,  the  evidence  of  J.  M,  Crowder  and  A.  L. 
Crowley  should  have  been  excluded.  Bills  of  exceptions 
numbers  16  and  17. 

Bill  number  18:  McLish,  an  Indian  police-officer,  testified 
that  about  the  seventeenth  day  of  July,  1892,  he  arrested 
Henry  Harding  in  the  Indian  Territory,  and,  in  making  the 
arrest,  he  and  said  Harding  exchanged  pistol  shots.  Counsel 
for  appellant  objected,  because  if  there  had  once  been  a  con- 
spiracy between  Harding  and  appellant  it  had  ended,  etc. 

Bill  number  19:  The  state  also  proved  by  McLish  that 
when  he  arrested  Harding  he  (Harding)  stated  that  he  did 
not  expect  to  be  caught  so  soon;  that  he  expected  to  leave 
there  that  night. 

Bill  number  28:  The  state  introduced  in  evidence  two  cer- 
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tified  oopies  of  bail  bonds  of  Henry  Harding,  for  his  appear- 
anoe  before  the  examining  court  of  Donley  oountj  on  the 
sixth  day  of  July,  1892,  and  certified  copies  of  judgments 
declaring  forfeitures  of  said  bonds.  To  this  bill  the  coart 
appends  the  following  explanation:  '*The  evidence  was  ad- 
mitted on  the  hypothesis  that  the  conspiracy  was  not  at  aa 
end,  the  cattle  not  having  been  driven  to  the  *  Rocking  Chair' 
pasture  or  sold."  Appellant  and  Harding  were  arrested  on 
or  about  the  third  day  of  July,  1892,  and  neither  of  •^^  these 
parties  was  engaged  in  driving  the  herd  to  Rocking  Chair 
pasture  when  Harding  was  arrested,  or  when  his  bonds  were 
forfeited.  What  is  the  rule?  "Confessions  of  others.  As  to 
the  prisoner's  liabilit}'  to  be  affected  by  the  confessions  of 
others,  it  may  be  remarked,  in  general,  that  the  principle  of 
the  law  in  civil  and  criminal  cases  is  the  same.  In  civil 
cases,  as  we  have  already  seen,  when  once  the  fact  of  agency 
or  partnership  is  established,  every  act  and  declaration  of  one, 
in  furtherance  of  the  common  business,  and  until  its  comple- 
tion, is  deemed  the  act  of  all.  And  so  on  in  cases  of  conspiracy, 
riot,  or  other  crime  perpetrated  by  several  persons,  when  once 
the  conspiracy  or  combination  is  established  the  act  or  decla- 
ration of  one  conspirator  or  accomplice,  in  the  prosecution  of 
the  enterprise,  is  considered  the  act  of  all,  and  is  evidence 
against  all.  Each  is  deemed  to  assent  to  or  commend  what 
is  done  by  any  other  in  furtherance  of  the  common  object 
Thus,  in  an  indictment  against  the  owner  of  a  ship  for  viola- 
tion of  the  statutes  against  the  slave  trade,  testimony  of  the 
declaration  of  the  master,  being  part  of  the  res  gesUe^  oon- 
nected  with  acts  in  furtherance  of  the  voyage,  and  within  the 
scope  of  his  authority  as  an  agent  of  the  owner  in  the  conduct 
of  the  guilty  enterprise,  is  admissible  against  the  owner.  But 
after  the  common  enterprise  is  at  an  end,  whether  by  accom- 
plishment or  abandonment  is  not  material,  no  one  is  per- 
mitted, by  any  subsequent  act  or  declaration  of  his  own,  to 
affect  the  others.  His  confession,  therefore,  subsequently 
made,  even  though  by  the  plea  of  guilty,  is  not  admissible  in 
evidence,  as  such,  against  any  but  himself.  If  it  were  made 
in  the  presence  of  another,  and  addressed  to  him,  it  might, 
in  certain  circumstances,  be  receivable,  on  the  ground  of 
assent  or  implied  admission.  In  fine,  the  declarations  of  a 
conspirator  or  accomplice  are  receivable  against  his  fellows 
only  when  they  are  either  in  themselves  acts,  or  accompany 
and  explain  acts  for  which  the  others  are  responsible;  but 
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ooi  when  thej  are  in  the  nAture  of  narrativeSi  deacripiions, 
or  subsequent  confeesioDa,^ 

If  it  ever  existed,  the  conspiracy  was  at  an  end,  thongh  the 
cattle  were  taken  to  Rocking  Chair  pasture.  The  members 
had  been  arrested,  and  Harding  had  forfeited  his  bond,  and 
was  in  the  nation,  doing  nothing  whatever  in  aid  of  the  com- 
mon design. 

What  a  conspirator  does  or  says  may  be  evidence  against 
fais  co-conspirator,  and  it  may  not  This  is  the  case,  though 
the  conspiracy  may  not  be  at  an  end.  If  ended  by  accom* 
plishment  or  abandonment,  and  if  the  abandonment  be  vol- 
untary or  compelled,  the  acts  and  declarations  of  a  conspirator 
are  not  evidence  against  any  person  but  himself.  Though 
the  object  of  the  conspiracy  be  not  ended  (accomplished),  the 
acts  and  declarations  of  a  oo-conspirator  are  not  evidence 
against  another  co^conspirator,  unless  they  are  in  furtherance 
of  the  common  design. 

Application:  If  the  exchange  of  shots  between  McLish  and 
Harding,  or  Harding's  flight  to  the  Indian  Territory,  with 
consequent  forfeiture  of  ^^^  his  appearance  bonds,  were  for 
the  purpose  of  or  tended  to  move,  or  aided  in  moving,  the  " 
cattle  to  Rocking  Chair  pasture,  then  these  acts  might  be 
evidence  against  McEenzie,  his  supposed  co«conspirator.  But 
•how  these  acts  could  tend  to  or  have  that  effect  is  beyond 
our  comprehension.  The  flight  of  one  co-conspirator  is  not 
evidence  of  guilt  against  another:  People  v.  SianUyf  47  Cal. 
113;  17  Am.  Rep.  401. 

The  judgment  of  the  court  below  is  reversed  and  case 
remanded. 

SiMKiNs,  J.,  absent  


iKDicnciXT.— JoiRDia  or  Fsloiius:  Sea  Staii  v.  Warrm^  Tt  Md.  121, 39 
Am.  St.  Rap.  401,  and  nota,  with  tba  oaaaa  aolleotad;  alao  tiia  monographic 
Dota  to  Bm  ▼.  8taU,  6S  Am.  Dao.  288. 

GoHSPniAOT— Acts  avd  Dsclakatiovb  or  CoasnaATom  is  BviDsirai 
Against  thb  Othsbs. — An  act  or  daolaration  of  ona  of  aavaral  oonapira- 
tora  in  the  proaecntion  of  their  anterpriaa  ia  oonaiderad  the  act  of  all:  8pit§ 
y.  People^  122  Bl.  1;  3  Am.  St.  Rap.  320,  and  note  at  pagea  478  and  489; 
and  ia  admisaible  in  evidence  against  them:  Clark  ▼.  Siaie,  28  Tax.  App.  189; 
19  Am.  St,  Rep.  817,  and  note;  Martm  r.  State,  89  Ala.  115;  18  Am.  St.  Rep. 
91,  and  note;  CcmmonweaUh  ▼.  TnmM^  8  Gray,  375;  69  Am.  Deo.  248,  and 
note;  Johnson  r.  SUtUj  29  Ala.  62;  65  Am.  Deo.  883,  and  note;  Tamimr  r. 
:8UtU,  92  Ala.  I;  Knower  ▼.  Cadden  OUMng  Co..  57  Conn.  202;  JdU^  r.  ^fftate, 
94  Ala.  19.  The  acta  and  daolarationa  in  pursnanoe  of  the  common  pnrpoaa 
«nay  be  given  in  evidenoe  againat  all  only  when  anch  acta  and  daolarationa 
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an  OMiflnad  to  t]i«  tiiii«  interrening  between  the  beginning  end  ending  of 
the  eonepiney  and  eaid  and  done  in  the  preaence  of  the  other  oonapixatocs 
with  their  knowledge  and  content:  People  r.  Parker,  67  Mich.  232;  11  Am. 
St  Rep.  678;  and  the  declaration  of  a  conspirator  after  the  conanmmatioa 
of  the  conspiracy  is  not  eridence  against  the  other  conspiraUffs:  8tatB  r» 
Brady,  107  N.  0.  832;  PmpU  ▼.  Di^ioood.  M  GaL  89;  ShOby  t.  Omiinmi^ 
ymUh,  01  Ky.  663. 

LAxaBHT— BuHomo  Stolkh  Pbopxett  into  Statk. — If  a  person  com- 
mits larceny  in  one  state  and  carries  the  goods  stolen  into  another  state,  and 
there  makes  a  remoTal  of  them,  baring  the  intent  to  steal,  be  may  be  indicted 
for  larceny  in  the  latter  state:  BtaU  ▼.  Neieman,  10  Not.  48;  16  Am.  Rep. 
S;  CsnunompeaftA  ▼.  WhiU,  123  Mass.  430;  26  Am.  Rep,  116,  and  note. 
One  may  be  indicted  in  one  state  for  larceny  by  stealing  goods  in  another 
state  and  bringing  them  into  the  former:  Warihingiton  ▼.  Stale,  68  Md.  403; 
42  Am.  Rep.  388,  and  note;  8taU  r.  Cumndnge,  83  Conn.  260;  80  Am.  Dec. 
208,  and  note;  8taU  ▼.  BHU.  %  Conn.  186;  8  Am.  Dec.  176;  State  ▼.  Under^ 
mood,  40  Me.  181;  77  Am.  Dec.  264,  and  note;  State  ▼.  Swg,  2  Stew.  123; 
20  Am.  Dec  66,  and  note.  The  contrary  doctrine  is  maintained  in  the  fol- 
lowing eases:  State  ▼.  Brwon,  1  Hayw.  (K.  C.)  100;  1  Am.  Dec  648,  and 
note;  Ptopk  ▼.  Loughridge,  1  Keb.  11;  03  Am.  Dec  326,  and  note;  and  Lee 
r.  ^ate,  64  Oft.  903;  37  Am.  Rep.  67,  and  note  The  larceny  of  goods  in  a 
foreign  country  and  bringing  them  into  Massachnaetts  does  not  constitnte 
larceny  in  Massachnaetts:  Commomooaiih^,  Upriehard,  3  Gray,  434;  63  Am. 
Dec  762;  and  note;  and  the  same  rale  prcTails  in  Ohio:  Staniey  ▼.  State,  24 
Ohio  St.  166;  16  Am.  Rep.  604.  A  statute  proyiding  that  a  person  who 
shall  bring  into  the  state  property  which  he  has  feloniously  stolen  in 
another  state  shaU  be  guilty  of  larceny,  and  punished  aocordingly,  is  consti- 
tuttonali  Poopk  ▼.  WWiame,  24  Mich.  166;  0  Am.  Rep.  110;  Hanmabtr  w. 
8te^  12  Mc  463;  61  Am.  Dea  17^  and  note. 
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MoDoNALD  V.  International  and  Gbbat  Nobth- 

BBN  Bailway  Company. 

[seTsscia.!.] 

Railway  Corforatiovs— Spsid  ov  Trains. -—The  law  doei  not  impoM  any 
rale  m  to  the  rata  of  speed  of  paaaeager  traina.  Henoe  the  fact  that 
in  passing  a  small  station  snch  train  was  rnn  at  a  high  rate  of  speed 
cannot  be  regarded  as  negligence  perse.  On  the  other  hand,  it  ia 
always  proper  to  snbmit  to  the  jnry  the  question,  whether,  nnder  the 
cironmstanoes  of  a  particular  case,  the  running  of  a  train  at  a  high 
rate  of  speed  was  or  was  not  negligent. 

Railway  Corporations— Accidbnts—Failuri  to  Rino  thb  Brll. — 
Where  the  serrants  in  charge  of  a  train  fail  to  ring  the  bell  or  blow 
the  whistle,  and  tnoh  failure  could  not  have  been  the  cause  of  the  acci* 
dent^  it  is  proper  to  so  instruct  the  jnry,  and  to  tell  them  that  the  rail* 
way  corporation  cannot^  because  of  such  failure,  be  held  answerable 
for  the  accident. 

Kmliobnob  is  the  failure  to  do  what  a  reasonable  and  prudent  person 
would  ordinarily  have  done  under  the  circumstances,  or  the  doing  of 
what  snch  a  person  would  not  have  done  under  those  circumstances. 
This  definition  does  not  ezdnde  the  idea  that  one  may  act  upon  appear- 
anoea. 

Hmuornor— OovTRiBfrroBY  ANB  Gross.— Slight  Contributory  Nboli* 
OBNOB  of  a  person  who  is  injured  defeats  his  right  to  recovery  though 
the  defendant  or  his  agents  were  guilty  of  gross  negligence,  proTided 
the  injury  would  not  have  been  suffered  except  for  the  negligence 
of  the  plaintifll  This  rule  does  not  apply  where  the  defendant  or  his 
servants  discover  the  peril  of  the  person  subsequently  injured,  and  do 
Bofe  use  reasonable  precautions  to  avoid  injuring  him. 

OHmuBUTORY  Nbougbnob  op  thb  Plaintiw  dobs  VOT  PBaaLVDB  HiB 
Bbootbby  whbb  the  oonduot  of  the  defendant  is  wantoB  and  wiUfv^ 
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«r  when  It  iadicatec  that  negligenoe  or  indilbroiiM  %•  tba  rigMitt 
otb«n  iHiieh  mut  jatUy  be  ehaneieriaad  at  leoUeHBeHu 
JvBT  TUal.— Thb  Failusb  to  Oitb  av  IvsTBUomNi  wnur  bo  Baqmi 
!■  made  for  it  is  not  error. 

8.  JZL  Fiiher^  for  the  plaintiff  in  error. 

A^  8.  FUher  and  John  0.  Townei^  for  the  defendant  in  error. 

^  0AIMB8,  A.  J.  This  case  waa  before  this  conrt  apoo  a 
former  appeal,  and  is  reported  in  76  Tex.  41.  Upon  the  last 
trial  there  was  a  verdict  and  judgment  for  the  defendant,  the 
International  and  Great  Northern  Railway  Company.  The 
suit  was  brought  by  the  widow  and  children  of  one  Dr.  Mc- 
Donald, to  recover  of  the  defendant  corporation  damages  for 
nis  death.  He  was  alleged  to  have  been  killed  by  a  train  of 
the  defendant,  through  the  gross  negligence  of  its  servants 
who  were  operating  it 

The  substance  of  the  testimony,  is  so  far  as  it  bears  npon 
the  questions  involved  in  the  appeal,  is  stated  as  follows  in 
the  brief  of  appellant's  counsel,  as  filed  in  the  court  of  civil 
appeals: 

'*  Dr.  McDonald,  the  husband  of  Mrs.  Mary  McDonald, 
and  father  of  the  other  plaintiffs,  resided  at  Round  Rock. 
Hutto  is  a  station  on  the  International  and  Great  Northern 
road  some  ten  or  twelve  miles  east  from  Round  Rock,  having 
June  80,  1886,  a  few  hundred  inhabitants.    The  station- 
house  and  ticket*office  was  on  the  north  side  of  the  wain 
track,  between  it  and  a  switch,  or  sidetrack,  on  north  side  of 
the  building.    The  business  portion  of  the  village  was  south 
of  the  railway  and  east  of  the  station-house,  and  the  resi- 
dence portion  mostly  all  on  the  north  side  of  the  trsck. 
Carpenter's  store  is  some  two  hundred  and  sixty  yards  east  of 
the  station-house  '^  and  about  forty  yards  south  of  the  track. 
There  were  four  public  roads  crossing  the  railway  track 
within  a  distance  of  six  hundred  and  ninety-two  yards  esst 
of  the  depot,  the  nearest  being,  on  its  nearest  side,  about 
twenty  feet  from   the  east  end  of  the  platform,  and  the 
farthest  about  two  thousand  and  seventy-six  feet  east  from 
the  depot. 

*'  There  was  a  street  running  parallel  with  the  track  and 
south  of  it  between  the  company's  right  of  way  and  the 
business  houses,  and  all  between  these  houses  and  the  track 
was  open.  The  country  for  many  miles  in  every  direction 
is  open  prairie.     From  Carpenter's  store  to  the  depot  the 
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usually  traveled  way  leads  from  his  store  door  in  a  northerly 
direction  nearly  to  the  track,  then  almost  parallel  with  thr 
track,  nntil  almost  to  the  end  of  the  depot  platform,  which  wav 
just  south  of  and  extending  a  little  east  of  the  depot  build^ 
^ingy  where  said  way  crossed  the  track.  This  crossing  at  thtf 
depot  was  the  one  used  by  parties  in  loading  and  unloading 
on  the  platform,  and  by  the  public  generally  having  occasion 
to  go  from  the  business  part  of  town  to  the  depot. 

"  On  the  morning  of  June  80,  1886,  Dr.  McDonald  had  been 
called  to  Hutto  to  see  a  patient.  His  purpose  was  to  return 
to  Round  Rock  that  night.  The  schedule  time  for  the  south 
or  west  bound  passenger  train  at  Hutto  was  then  between  four 
and  five  o'clock  p.  H.;-at  that  hour  the  doctor  was  at  the 
station  ready  to  embark,  but  the  train  did  not  come  in,  and 
he  was  told  by  the  station  agent  that  it  was  about  three  or 
four  hours  late.  He  procured  his  ticket.  As  the  train  would 
not  be  along  till  late  the  doctor  went  up  to  Mr.  Carpenter's 
house  and  took  supper,  and,  as  that  gentleman  was  going  off 
on  the  same  train,  the  doctor  went  with  him  after  supper  to 
his  store  to  await  the  arrival  of  the  train.  Night  came  on. 
The  freight  trains  uniformly  blew  or  whistled  for  this  station 
at  a  point  near  the  stockguard  east  from  the  station-house, 
and  passenger  trains  between  this  stockguard  and  the  bridge 
at  a  point  from  three  hundrod  to  four  hundred  yards  nearer 
the  depot  than  the  place  where  freight  trains  were  accus- 
tomed to  whistle.  Headlights  on  trains  approaching  at  night 
from  the  east  could  be  seen  several  miles.  At  about  eight 
o'clock  (Carpenter  and  McDonald  still  being  at  Carpenter's 
store).  Carpenter  looked  out  and  saw  a  headlight  of  a  train 
approaching  from  the  east,  a  mile  and  a  half  or  two  miles 
distant.  He  watched  it  until  it  passed  the  point  where 
freights  were  accustomed  to  whistle;  it  passed  without  any 
signal;  he  concluded  it  was  the  belated  passenger,  and  so 
informed  Dr.  McDonald.     Dr.  McDonald  was  deaf. 

*^  Carpenter  and  the  doctor  started  from  the  store  to  go  to 
the  depot.  Upon  reaching  the  gallery  of  his  store  Carpenter 
went  back  to  be  sure  about  the  lights  and  the  fastening  of  his 
store.  When  he  again  came  to  the  front  the  doctor  was  some 
distance  on  his  way  to  the  depot.  The  train'passed  the  usual 
signal  point  for  freights,  and  again  failed  to  blow  the  whistle. 
Carpenter,  from  his  position,  saw  that  it  was  a  freight.  Dr. 
McDonald  continued  his  way  to  the  depot,  by  just  what 
route  is  left  uncertain,  some  testimony  tending  to  show  that 
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he  WAS  in  the  road  juBi  *  eoath  of  and  parallel  to  the  tracks 
and  some  that  he  was  not  in  the  road,  but  in  the  spaoe  ba> 
tween  it  and  the. track.  Pa£eenger  trains  were  in  the  habit 
of  always  stopping  at  the  depot,  and  almost  always  slack- 
ened their  speed  east  of  and  before  reaching  same  to  enable 
them  to  stop  just  opposite.  Freight  trains  almost  invariablj 
did  the  same  thing.  A  large  number  of  witnesses  swear  that 
no  whistle  was  blown  or  bell  rung  until  the  train  had  reached 
or  passed  the  depot.  The  brakeman  and  conductor  state 
that  they  do  not  remember  any  signals  prior  to  the  whistle 
for  brakes  just  after  the  doctor  was  hurt  The  fireman  and 
engineer  state  that  the  whistle  blew  about  half  a  mile  east  of 
the  depot,  and  the  bell  rang  for  some  distance  before  Dr. 
McDonald  was  struck.  The  train  was  going,  at  the  time  Dr. 
McDonald  was  struck,  at  a  S]>eed  estimated  at  its  slowest 
rate  at  twelve  miles,  and  the  highest  rate  at  thirty-five  miles 
an  hour.  It  did  not  slow  up  or  lessen  its  speed  at  all  until 
the  doctor  was  hit.  Neither  the  engineer  nor  conductor  nor 
brakeman  saw  the  doctor  before  he  was  struck. 

'*  The  fireman  gives  the  oooarrence  as  follows:  'All  the  facte 
and  circumstances,  as  near  as  I  can  remember,  concerninf^ 
the  accident,  are  as  follows:  We  were  passing  through  Hutto; 
I  saw  a  man  approaching  the  railroad  track  from  the  south 
side;  he  was  within  twenty-five  or  thirty  feet  of  said  track, 
and  running  quite  fast  toward  the  depot;  we  were  then  about 
one  hundred  and  fifty  feet  from  the  depot  and  about  one  hun- 
dred feet  from  where  he  was  going  to  cross  the  track;  when 
I  first  saw  him,  I  called  to  him  to  look  out;  the  engine  bell 
was  then  ringing;  and  when  we  were  within  about  fifty  or 
sixty  feet  of  said  depot  building  he  stepped  on  the  track 
immediately  in  front  of  the  engine,  and  it  struck  him  and 
threw  him  to  the  south  side  of  the  track.  At  the  time  Dr. 
McDonald  was  struck  I  think  the  train  was  moving  at  the 
rate  of  about  eighteen  miles  an  hour.  The  locomotive  whis- 
tle was  blown  about  one-third  or  one-half  mile  before  we 
reached  the  depot  building,  and  the  bell  was  rung  about  two 
hundred  and  fifty  or  three  hundred  yards  before  we  reached 
the  station.  I  saw  Dr.  McDonald  approaching  the  railroad 
track  from  the  south;  he  was  about  twenty- five  or  thirty  feet 
from  the  track  when  I  first  saw  him,  and  he  was  then  about 
fifty  or  sixty  feet  from  the  engine,  and  coming  somewhat 
with  the  train  toward  the  track.  He  was  then  running  pretty 
fast,  and  I  called  to  him  to  look  out,  ar.d  continued  ringing 
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the  bell.  Nothing  was  done  by  the  engineer  to  stop  the  train 
until  after  the  doctor  wa8  struck,  and  I  have  said  what  I,  aa 
fireman,  did  to  prevent  the  accident.  Ae  I  saw  Dr.  McDon- 
ald approaching  the  track  nothing  could  have  been  done  to 
prevent  the  train  from  striking  him,  as  there  was  not  time, 
and  the  engineer  knew  nothing  of  the  man  coming  until  after 
the  engine  struck  him.  The  headlight  of  the  train  was 
burning.' 

*'  One  other  witness  saw  Dr.  McDonald  at  the  time  of  the 
injury.  He  details  the  fact  as  follows:  'At  the  time  he  was 
hurt  I  was  sitting  on  the  ^  gallery  of  Carney's  drug  store. 
Dr.  McDonald  was  going  from  Carpenter's  store  toward  the 
depot,  and  moving  in  a  fast  run  from  the  direction  of  Carpen- 
ter's store  in  order  to  get  to  the  depot  on  the  opposite  side  of 
the  railroad.  At  the  time  the  freight  train  was  approaching 
si  a  rapid  speed  from  the  north,  and  just  as  Dr.  McDonald 
stepped  on  the  railroad  the  locomotive  struck  him  and 
knocked  him  off  the  track  about  ten  feet  to  the  left.  I  saw 
the  locomotive  when  it  struck  him,  and  went  immediately  to 
him.  The  train  was  moving  at  the  rate  of  about  thirty  miles 
an  hour.  The  whistle  did  not  blow  and  the  bell  did  not  ring 
before  the  train  reached  the  depot.  After  the  train  passed 
the  depot  twenty  or  thirty  steps  the  bell  rang  and  the  whistle 
blew  down  brakes.  Upon  being  informed  that  the  train  had 
struck  a  man  the  engineer  signaled  for  brakes  and  reversed 
his  engine,  and  did  all  he  could  to  stop  the  train.  The  train 
was  composed  of  the  engine,  tender,  and  sixteen  or  eighteen 
cars.  The  train  did  not  stop  until  opposite  the  residence  of 
Judge  Goodman,  about  two  thousand  six  hundred  feet  from 
where  Dr.  McDonald  was  struck.  Dr.  McDonald's  body  was 
found  on  the  south  side  of  the  track,  about  forty-five  or  fifty 
feet  east  of  the  depot  platform,  and  about  twelve  feet  from  the 
track,  with  his  feet  toward  the  track  and  his  head  down 
toward  the  embankment.' " 

The  testimony  also  showed  that  Hutto  was  a  town  with 
about  five  business  houses,  and  a  population  varying  in  num- 
ber from  one  hundred  and  fifty  to  two  hundred. 

The  charge  of  the  court,  in  so  far  as  it  bears  upon  the  que^ 
tion  involved  upon  the  appeal,  is  as  follows: 

'*8.  The  running  by  defendant  of  trains  upon  its  track  was 
authorized  by  law,  and  the  law  did  not  impose  any  rule  as  to 
the  rate  of  speed  of  such  trains.  The  defendant  was  entitled 
to  its  track  for  its  trains  to  run  upon,  and  its  servants  and 
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agents  in  charge  of  a  running  train  had  the  right  to  act  npott 
the  presumption  that  the  right  of  way  for  traina  ^roold  bo- 
respected  bj  persons  approaching  the  track.  This,  however, 
would  not  excuse  the  running  upon  and  over  a  person  on  the 
track.  It  was  the  duty  of  the  servants  and  agents  of  defend- 
ant in  charge  of  a  running  train  on  its  track  at  all  times,  and 
especially  in  passing  through  towns  or  villages,  and  in 
approaching  crossing  places  on  its  track  where  people  were 
accustomed  to  pass,  to  keep  a  lookout,  and  if  a  person  was 
seen  upon  the  track  and  in  danger,  to  check  up  or  lialt  the 
train  if  it  could  be  done  by  the  exercise  of  ordinary  care  and 
by  the  use  of  ordinary  means,  to  avoid  inflicting  injury  upon 
such  person. 

'*4.  It  was  the  duty  of  the  deceased,  Alexander  McDonald, 
in  approaching  defendant's  track  at  a  crossing  or  at  anj 
other  place  upon  the  track,  to  exercise  reasonable  care  for  hia 
own  safety,  and  to  look  out  and  use  the  senses  of  which  he 
was  capable  to  ascertain  whether  or  not  there  was  danger 
from  the  approaching  train,  before  attempting  to  cross  the 
track. 

^6.  It  was  the  duty  of  the  servants  and  agents  of  defendant 
in  charge  of  a  running  train  on  its  track,  on  approaching  a 
crossing  upon  the  track,  *  to  ring  the  bell  or  blow  the  whis- 
tle to  indicate  the  approach  of  the  train.    The  use  of  tbeiie 
signals  is  prescribed  for  the  safety  of  those  in  the  neighbor* 
hood  of  approaching  trains;  but  the  failure  to  perform  tbe 
duty  of  ringing  the  bell  or  blowing  the  whistle  would  not 
relieve  the  person  in  danger  from  the  duty  of  using  his  senses 
to  ascertain  the  presence  of  the  approaching  train,  and  if  such 
person  was  aware  of  the  presence  of  the  train,  the  failure  of 
the  servants  and  agents  of  defendant  to  ring  the  bell  or  blow 
the  whistle  would  be  immaterial. 

**  6.  Negligence  is  the  failure  to  do  what  a  reasonable  and 
prudent  person  would  ordinarily  have  done  under  the  cir- 
cumstances of  the  situation,  or  doing  what  such  person  under 
the  existing  circumstances  would  not  have  done.  The  duty 
is  dictated  and  measured  by  the  exigencies  of  the  occasion. 

'*7.  Gross  negligence  is  that  entire  want  of  care  which 
would  raise  a  presumption  of  a  conscious  indifference  to  con- 
sequences, and  the  conduct  of  the  servants  and  agents  of 
defendant  cannot  be  considered  gross  negligence  unless  evi- 
denced by  an  entire  failure  on  their  part  to  exercise  care,  or 
by  the  exercise  of  so  slight  a  degree  of  oare  on  their  part  asU^ 
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justify  the  belief  that  they  were  indifferent  to  the  interest  and 
welfare  of  others. 

'^8.  Contributory  negligence  ie  the  want  of  reasonable  cart 
on  the  part  of  the  person  injured  which  concurs  with  the 
negh'gence  of  the  defend  ant,  its  servants  and  agents,  in  caus- 
ing the  injury. 

**9.  If  the  jury  find  from  the  evidence  that  on  the  thirtieth 
day  of  June,  a.  d.  1886,  at  Hutto,  in  the  county  of  William- 
son, in  the  state  of  Texas,  said  Alexander  McDonald,  while 
not  in  fault  or  guilty  of  negligence,  was  run  over  and  injured 
by  a  train  upon  the  railway  of  defendant,  run  by  its  servants 
and  agents,  such  servants  and  agents  at  the  time  being  guilty 
of  gross  negligence  as  defined  in  this  charge,  and  that  said 
Alexander  McDonald  was  thereby  killed,  and  plaintiffs  are 
the  widow  and  children  of  the  said  Alexander  McDonald, 
deceased,  then  the  jury  will  find  for  the  plaintiffs  as  actual 
damages  such  amount  as  the  said  Alexander  McDonald, 
deceased,  would  probably  have  earned  by  his  intellectual 
and  physical  labor  during  the  probable  residue  of  his  life  if 
he  had  not  been  killed,  which  would  have  gone  for  the  benefit 
of  said  widow  and  children,  taking  into  consideration  his  age, 
ability,  and  disposition  to  labor,  and  his  habits  of  living  and 
expenditure;  and  the  jury  will,  by  their  verdict,  apportion  the 
amount  found  by  them  among  the  plaintiffs,  giving  to  the 
widow  and  to  each  of  the  children  such  share  as  the  jury 
shall  find  by  their  verdict. 

"10.  If  the  jury  find  from  the  evidence  that  at  the  time 
and  place  charged,  the  said  Alexander  McDonald  was  killed 
by  a  train  upon  the  track  of  defendant  by  the  gross  negligence 
of  the  servants  and  agents  of  the  defendant,  and  further  find 
from  the  evidence  that  the  said  *  Alexander  McDonald,  at 
and  immediately  before  the  injury,  was  himself  guilty  of 
negligence,  and  failed  to  use  the  care  for  his  safety  which  his 
situation  and  circumstances  reasonably  required,  and  that 
his  own  want  of  care  contributed  to  his  death,  then  the  jury 
will  find  for  the  defendant" 

It  is  first  complained  that  the  court  erred  in  the  third  para- 
graph of  the  charge,  in  so  far  as  the  jury  were  instructed 
that  *'  the  running  by  defendant  of  trains  upon  its  track  was 
authorized  by  law,  and  the  law  did  not  impose  any  rule  as  to 
the  rate  of  speed  of  such  trains."  It  is  not  claimed  that 
there  was  any  statute  or  ordinance  regulating  the  speed  of 
trains  at  the  place  of  the  accident;  but  it  is  insisted,  in 
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substance,  thai  in  particular  localities  circumstances  may 
demand  that  the  trains  should  be  run  with  such  care  and 
circumspection  and  at  such  rate  of  speed  as  not  to  endanger 
the  lives  of  persons  crossing  the  track  of  the  railroad;  and 
that  when  these  circumstances  exist  the  law  imperativelj 
requires  that  the  rule  should  be  observed.  The  evident  pur- 
pose of  the  instruction  was  to  tell  the  jury  that  it  was  not 
negligence  per  $e  to  run  a  train  at  any  particular  rate  of 
speed,  and  this  was  doubtless  correct.  The  statute  does 
impose  the  duty  of  ringing  a  bell  or  blowing  a  whistle  when 
approaching  a  crossing,  but  it  does  not  require  that  the  speed 
of  the  train  shall  be  diminished. 

The  charge  does  not  instruct  the  jury  that  it  might  not  bo 
negligent  to  run  a  train  rapidly  under  any  state  of  cireom« 
stances,  and  does  not  preclude  their  finding  that  the  rate  of 
speed  may  not  have  been  negligent  under  the  facts  of  this 
case.  There  may  be  an  act  of  negligence  which  is  lawful  in 
itself,  but  which  becomes  unlawful  by  reason  of  the  circum- 
stances attending  it.  Whatever  we  may  do  must  be  done 
with  reasonable  circumspection,  so  as  to  avoid  doing  an  injury 
to  another,  either  in  his  person  or  his  property.  We  think, 
thereforei  that  it  is  neither  incorrect,  nor,  in  a  proper  case, 
misleading  to  instruct  a  jury  that  an  act  which  is  not  for* 
bidden  by  law  is  not  an  act  of  negligence  in  itself,  provided 
they  be  left  to  determine  whether  the  circumstances  are  such 
as  to  make  it  negligent  in  fact.  If  an  instruction  to  the  effect 
that  the  jury  should  decide  whether  the  running  of  the  trains 
at  a  rapid  rate  of  speed  was,  under  the  circumstances  of  this 
case,  negligent  or  not  had  been  desired  it  should  have  been 
requested.  A  mere  failure  to  give  a  proper  instruction  is  not 
reversible  error. 

It  is  also  complained  that  the  instruction  is  upon  the  weight 
of  the  evidence,  and  is  therefore  erroneous.  But  we  think 
the  charge  is  not  upon  the  weight  of  the  evidence,  and  that 
the  qualifications  contained  in  the  subsequent  sentences  iu  the 
same  paragraph  gave  the  jury  the  correct  rule  of  law  which 
governed  the  case.  Taken  together,  the  charge  means  that 
the  train  had  the  right  of  way,  but  that  it  was  the  duty  of  the 
trainmen  to  keep  a  lookout  for  persons  on  the  track,  and  to 
take  steps  to  avoid  injuring  them  if  discovered. 

^®  In  this  same  connection  it  is  insisted  that  the  court 
erred  in  refusing  the  following  special  instructioD|  requested 
on  behalf  of  the  plaintiffs: 
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*'  If  from  all  the  evidence  in  the  case  jou  believe  that  it 
was  the  duty  of  the  parties  operating  the  train  referred  to  ia 
plaintiffs'  petition  to  slow  up  the  speed  of  the  said  train  as  it 
approached  the  point  at  which  Dr.  McDonald  was  killed,  then, 
in  considering  the  question  of  contributory  negligence  on  the 
part  of  Dr.  McDonald,  you  are  instructed  that  Dr.  McDonald 
had  a  right  to  believe  that  the  train  would  be  slowed  up,  and 
to  act  upon  such  belief,  unless  from  the  conduct  of  such 
employees  or  servants  it  was  apparent  to  him  that  the  speed 
of  the  train  would  not  be  slackened." 

This  may  have  been  proper  as  an  argument  to  the  jury,  but 
it  was  not  proper  to  be  given  as  an  instruction  by  the  court. 
It  is  doubtful  whether  there  was  any  sufficient  evidence  to 
authorize  the  jury  to  find  that  it  was  the  duty  of  those  in 
charge  of  the  train  to  diminish  its  speed  in  passing  the  depot. 
It  was  a  through  train.  The  road  at  the  place  of  the  accident 
was  straight  and  comparatively  level,  and  the  depot  and  town 
were  in  an  open  prairie  country.  The  town  of  Hutto  was  a 
mere  hamlet,  and  it  was  night,  when  few  people  were  passing. 
The  headlight  was  burning  brightly.  Did  Dr.  McDonald 
believe  the  train  would  slacken  its  pace?  It  had  not  done  so 
when  he  stepped  upon  the  track  but  a  few  feet  in  front  of  the 
engine;  and  the  result  would  then  have  been  the  same,  whether 
any  attempt  had  been  made  to  stop  the  train  or  not.  The 
instruction  seems  to  us  a  mere  argumentative  suggestion,  well 
calculated  to  mislead  the  jury. 

The  third  assignment  of  error  is  as  follows:  ''The  court 
•erred  in  the  fifth  paragraph  of  its  charge  with  reference  to 
the  duty  of  ringing  bells  and  blowing  whistles,  because  the 
same  is  on  the  weight  of  evidence,  and  because  it  instructs 
the  jury  that  if  Dr.  McDonald  knew  of  the  approach  of  the 
train  it  was  immaterial  whether  the  bell  had  rung  or  the 
whistle  blown,  thus  withdrawing  from  their  consideration 
the  failure  to  blow  the  whistle  at  the  usual  place  for  freight 
trains  to  give  the  signal,  and  the  consequent  deception  upon 
the  part  of  Dr.  McDonald  as  to  the  kind  and  identity  of  the 
•approaching  train,  which  was  a  very  material  matter  to  be 
considered  in  determining  his  conduct,  and  whether  he  was 
guilty  of  contributory  negligence." 

Dr.  McDonald,  as  the  evidence  conclusively  shows,  knew 
that  the  train  was  approaching.  It  follows  that  the  negli- 
gence of  the  servants  of  the  company,  who  were  operating 
the  train  to  ring  the  bell  or  blow  the  whistle,  if  they  did  fail 
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in  the  performance  of  that  duty,  was  not  the  cause  of  the 
accident;  and  it  was  proper  that  the  jury  abould  be  b» 
instructed.  It  is  evident  that  the  charge  was  not  intended  to> 
affect,  and  did  not  affect,  the  question  whether  the  failure  to 
blow  at  the  usual  place  for  freight  trains  misled  Dr.  McDon«^ 
aid  as  to  the  character  of  the  train.  If  a  charge  was  desired 
upon  that  particular  question  it  should  have  been  requested. 
It  ^^  may  be  gravely  doubted  whether  there  was  any  evi» 
dence  to  justify  such  an  instruction.  Whether  in  any  event 
a  charge  upon  that  point  should  have  been  given  we  need 
express  no  opinion. 

The  sixth  paragraph  of  the  charge  is  also  complained  of*- 
for  the  reason,  as  is  insisted,  *'  that  it  makes  the  question 
of  negligence  or  not  depend  upon  what  a  reasonable  and 
prudent  person  would  have  done  or  would  not  have  done 
under  the  circumstances  of  the  situation,  as  these  circum» 
Stances  were  shown  at  the  trial  to  have  in  fact  existed  at  the 
time;  whereas,  in  determining  Dr.  McDonald's  conduct,  the 
true  rule  was  the  facts  and  circumstances  as  they  existed,  or 
he  had  been  led  by  the  acts  and  omissions  of  the  defendant 
and  its  employees  to  believe  they  existed." 

The  charge  is  not  subject  to  the  construction  which  is 
placed  upon  it  in  the  assignment.  It  clearly  expresses  a 
plain  proposition  of  law.  The  words,  **  Negligence  is  the 
failure  to  do  what  a  reasonable  and  prudent  person  would 
ordinarily  have  done  under  the  circumstances  of  the  situa-^ 
tion,  or  doing  what  such  person  under  the  existing  circum* 
stances  would  not  have  done,"  do  not  exclude  the  idea  that 
one  may  not  act  upon  appearances.  Facts  which  would  lead 
a  prudent  man  to  believe  in  the  existence  of  other  facta 
which  do  not  really  exist  are  as  much  circumstances  of  the 
particular  case  as  the  real  facts  which  are  present  to  his 
mind. 

It  is  also  contended,  on  behalf  of  appellants,  that  the  court 
erred  in  charging  the  jury  that  the  plaintiffs  could  not  recover 
if  Dr.  McDonald  was  guilty  of  negligence  contributory  to  the 
accident,  although  the  company's  servants  were  guilty  of 
gross  negligence.  Moreover,  three  special  charges,  present- 
ing different  phases  of  the  doctrine  insisted  upon,  were 
requested  by  the  plaintiffs,  and  were  refused  by  the  court. 
Their  refusal  is  also  assigned  as  error.  One  was  to  the  effect 
that  if  the  servants  of  the  defendant  were  guilty  of  groes 
negligence  which  was  the  proximate  cause  of  Dr.  McDonald'a 
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•death  they  would  return  a  verdict  for  the  plaintiffs,  without 
reference  to  his  negligence.  Another  was,  in  substance,  that 
if  the  company's  servants  were  guilty  of  gross  negligence 
causing  the  death,  then  the  negligence  of  deceased  would 
not  defeat  a  recoyery,  unless  it  was  also  gross.  The  other 
was  to  the  effect  that  slight  negligence  on  Dr.  McDonald's 
part  would  not  defeat  a  recovery,  provided  the  negligence 
-of  the  trainmen  was  gross. 

In  reference  to  the  third  special  instruction  requested  on 
behalf  of  plaintiffs  it  is  to  be  remarked  that  the  jury  had 
been  charged  to  find  for  the  defendant  in  the  event  they 
found  that  Dr.  McDonald  was  guilty  of  ordinary  negligence, 
although  the  negligence  of  the  company's  servants  was  gross. 
They  were  not  warranted  by  the  instructions  in  finding  for 
the  defendant  on  account  of  slight  negligence  on  part  of  the 
deceased,  provided  the  evidence  otherwise  justified  a  recov- 
ery by  the  plaintiffs.  Therefore,  the  third  special  instruction 
was  unnecessary,  and  it  was  not  error  to  refuse  it. 

^'  The  question,  then,  is  whether  the  ordinary  negligence 
of  the  plaintiff  will  defeat  a  recovery,  when  the  negligence  of 
the  defendant  contributing  to  the  injury  is  gross.  In  Inter* 
national  etc.  Ry.  Co.  v.  Garcia,  75  Tex.  691,  it  is  said:  "The 
effect  of  contributory  negligence  on  plaintiffs'  right  to  recover 
has  been  recognized  in  all  cases  passed  upon  by  this  court 
in  which  it  was  involved,  and  the  rule  fixing  liability  or 
•denying  it  on  the  basis  of  comparative  negligence  has  been 
condemned."  But  it  seems  to  us  that  the  doctrine  here 
invoked  on  behalf  of  the  plaintiffs  is  the  rule  of  comparative 
negligence  in  its  simplest  form.  That  rule  is  defined  by 
Shearman  and  Redfield  as  follows:  '*  The  true  rule  of  compara* 
tive  negligence  must  be,  that  if  the  defendant  has  been  guilty 
of  gross  negligence,  and  the  plaintiff  guilty  only  of  such  ordi- 
nary negligence  as,  when  compared  with  the  negligence  of 
the  defendant,  might  be  called  slight,  though  not  slight  when 
•considered  by  itself  alone,  the  plaintiff  may  recover":  1 
Shearman  and  Redfield  on  Negligence,  sec.  102.  The  follow- 
ing is  to  the  same  effect:  '*  Reduced  to  a  canon,  it  amounts  to 
this:  Slight  negligence  on  the  part  of  a  plaintiff,  although 
never  so  much  contributory  negligence,  is  not  a  defense  to 
gross  negligence  on  part  of  the  defendant":  Beach  on  Con- 
tributory Negligence,  sec.  25.  See,  also,  Pierce  on  Railroads, 
328;  Patterson's  Railway  Accident  Law,  59;  Bishop  on  Non- 
contract  LaW|  sec.  471. 
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This  is  the  doctrine  of  the  eupreme  court  of  Illinois,  and 
has  been  recognized  in  a  modified  form  in  Georgia  and  Ten- 
nessee. The  text-writers  generally  agree  that  it  is  not  now 
recognized  as  the  law  in  the  courts  of  any  other  state,  or  of 
the  United  States  or  of  England.  They  also  lay  it  down  as 
an  exceptional  and  unsound  rule.  There  is  an  overwhelm- 
ing weight  of  judicial  authority  against  it. 

The  only  case  in  this  court  which  apparently  recognises* 
the  doctrine  is  East  Line  etc.  By.  Oo.  y.  Rushing^  ^9  Tex.  817* 
There  the  court  had  charged  the  jury,  in  effect,  that  the- 
plaintiff  could  recover  if  he  ''  was  only  guilty  of  slight  negli- 
gence and  the  defendant's  servants  were  guilty  of  gross  negli- 
gence." In  the  opinion  the  court  say:  '*It  is  not  complained 
that  this  charge  is  not  good  law,  but  that  the  facts  did  not 
warrant  its  being  given,  there  being  no  proof  that  the  defend- 
ant's servants  or  employees  were  guilty  of  wanton  reckless- 
ness  or  gross  negligence."  The  opinion  then  proceeds  to 
show  that  there  was  evidence  of  gross  negligence,  and  no- 
where discusses  the  legal  propositions  announced  in  the- 
charge.  That  proposition  was,  however,  not  erroneous,  be- 
cause if  the  plaintiff's  negligence  was  only  slight,  that  is^ 
to  say,  if  he  was  not  guilty  of  ordinary  negligence,  he  was 
entitled  to  recover,  provided  the  servants  of  defendant  had 
been  guilty  of  negligence,  either  gross  or  ordinary. 

The  doctrine  that  any  degree  of  negligence  which  may  b» 
gross  on  part  of  a  defendant  will  enable  a  plaintiff  to  recover,, 
notwithstanding  his  own  negligence,  is  unsound  in  principle^ 
The  damages  allowed  by  law  for  a  wrong  negligently  inflicted 
are  given,  except  in  peculiar  cases,  as  a  ^'  compensation^ 
and  not  as  a  punisment  for  the  injury.  Where  the  plaintiff's 
own  negligent  conduct  has  contributed  to  the  injury — that  is 
to  say,  where,  but  for  his  own  negligence,  the  damage  would 
not  have  occurred — to  allow  him  compensation  for  his  loss 
would  be  to  compensate  him  for  his  own  negligent  miscon- 
duct. It  is  true,  that  in  case  of  gross  negligence  exemplary 
damages  may  be  allowed;  but  the  rule  in  this  state  is,  that^ 
where  there  is  no  actual  damage,  exemplary  damages  cannot 
be  recovered. 

But  there  are  cases  in  which  a  plaintiff  who  is  chargeable 
with  concurring  negligence  may  still  recover.  If,  for  example, 
the  servants  of  a  railroad  company  discover  a  trespasser  upon 
the  track,  they  must  use  all  reasonable  precautions  to  avoid 
injuring  him;  and  it  may  be  also  that  where  it  is  their  dutj 
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to  keep  a  lookout  for  persons  upon  the  track,  and  when,  if 
this  duty  had  been  performed,  one  passing  along  it  would 
hare  been  discovered  in  time  to  have  warned  him  or  to  have 
stopped  the  train,  and  this  duty  has  not  been  performed,  and 
the  trespasser  has  been  run  over  and  injured,  the  company 
will  be  liable  to  respond  in  damages. 

The  negligence  or  trespass  of  a  person  does  not  place  him 
beyond  the  protection  of  the  law,  and  does  not  excuse  another 
for  the  failure  to  exercise  care  to  avoid  injuring  him;  much 
less  does  it  a  justify  willful  injury.  In  such  a  case,  although 
the  negligence  of  the  plaintiff,  in  one  sense  at  least,  contrib- 
utes to  the  injury,  the  negligence  of  the  defendant  intervenes 
between  the  plaintiff's  negligence  and  the  result,  and  becomes 
the  proximate  cause  of  the  injury.  As  some  of  the  authorities 
put  it,  the  plaintiff's  negligence  in  such  cases  becomes  the 
condition  and  not  the  efficient  cause  of  the  accident. 

The  leading  case  upon  this  subject  is  Dairies  v.  JIfann,  10 
Mees.  &  W.  546,  '*  where  the  plaintiff,  having  fettered  the  legs 
of  his  donkey,  had  turned  him  out  into  the  public  highway 
to  graze,  and  while  there  the  defendant,  driving  recklessly, 
ran  over"  and  injured  the  animal.  The  plaintiff  was  held 
entitled  to  recovery.  The  decision  is  correct,  and  the  rule  is 
now  the  accepted  law,  though  the  case  seems  to  have  given 
rise  to  some  confusion  in  determining  later  cases. 

But  in  connection  with  the  doctrine  just  announced,  it  has 
been  laid  down  that  ''when  contributory  negligence  is  relied 
on  as  a  defense  to  an  action  to  recover  damages  for  personal 
injuries,  if  it  be  shown  that  they  were  inflicted  recklessly, 
wantonly,  or  intentionally,  such  defense  is  vitiated  and  over- 
come": 2  Wood's  Railway  Law,  1258.  The  author  adds: 
''  But,  in  order  to  avoid  the  defense  of  contributory  negligence, 
it  is  not  necessary  that  the  wrongful  act  of  the  defendant,  its 
agents,  or  servants  should  be  wanton  and  intentional":  Citing 
Cook  V.  Central  R,  R,  etc,  Co.,  67  Ala.  538;  Tanner  v.  Louie* 
friUe  etc,  R.  R.  Co.,  60  Ala.  621.  In  both  the  cases  cited  the 
servants  of  the  respective  defendants  discovered  the  persons 
injured  upon  ^^  the  track  in  time  to  have  avoided  passing 
over  them.  They  come  strictly  under  the  rule  of  Davies  v. 
Mann,  10  Mees.  &  W.  546. 

Judge  Cooley  says:  '*  Where  the  conduct  of  the  defendant 
is  wanton  and  willful,  or  where  it  indicates  that  degree  of 
indifference  to  rights  of  others  which  may  be  justly  character- 
ized as  recklessness,  the  doctrine  of  contributory  negligence 
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has  no  place  whaterer,  and  the  defendant  is  responsible  for 
the  injury  be  inflicts,  irrespective  of  the  fault  wbiob  plaoed 
the  plaintiff  in  the  way  of  such  injury":  Cooley  on  Torts,  2d 
ed.,  810.  When  the  numerous  authorities  which  the  author 
cites  are  examined  they  are  found  in  the  main  to  be  cases  in 
which  the  defendant  or  his  servants  discovered  the  injured 
party  in  time  to  avoid  the  injury,  or  in  which  they  ought  to 
have  discovered  him.  They  do  not  support  the  doctrine  that 
in  every  case  of  gross  negligence  the  injured  party  may  in- 
demnify himself  at  the  expense  of  the  defendant,  although  by 
the  use  of  ordinary  care  be  could  have  avoided  the  injury. 

That  contributory  negligence  is  no  defense  to  an  injury  in- 
tentionally inflicted  is  clear.  One  who  beats  another  cannot 
urge  the  defense  that  the  plaintiff  might  have  escaped  the 
battery  by  running  away.  The  words  "wanton"  and  "  reck- 
less," as  applied  to  this  class  of  cases,  seem  to  us  to  be  some- 
what indefinite  in  their  meaning.  If  they  are  intended  to 
apply  to  a  case  in  whicb  the  defendant  sees  the  danger  of  the 
plaintiff  in  time  to  prevent  his  injury,  and  takes  no  steps  to 
prevent  it,  we  fully  concur  in  the  proposition  that  the  fact 
that  the  plaintiff  negligently  placed  himself  in  position  to  be 
injured  is  not  a  defense  to  the  action.  Such  is  not  the  ease 
before  us.  Dr.  McDonald  stepped  upon  the  track  of  the  rail- 
road immediately  in  front  of  the  engine,  and  in  very  close 
proximity  to  it,  as  is  shown  by  the  fact  that  he  was  thrown 
off  on  the  side  upon  which  he  entered  the  roadbed.  It  was 
an  act  of  negligence  which  the  engineer  could  hardly  have 
anticipated,  even  if  he  had  been  on  the  lookout  and  had  dis- 
covered him  running  along  the  track. 

We  think  the  court  did  not  err  in  its  instruction  in  refer- 
ence to  contributory  negligence;  nor  do  we  think  there  was 
error  in  refusing  the  requested  charges  on  the  same  subject. 

It  is  assigned  that  it  was  error  to  fail  to  charge  the  jury  as 
to  the  duty  of  the  defendant's  servants  to  do  what  they  rea- 
sonably could  to  avoid  injury  to  Dr.  McDonald  after  his  dan- 
ger was  discovered,  or  by  the  use  of  ordinary  diligence  might 
have  been  discovered.  A  mere  failure  to  give  an  instruction, 
when  no  request  has  been  made  for  it,  is  not  error. 

Whether  or  not  the  verdict  of  the  jury  was  contrary  to  the 
evidence  is  a  question  of  fact  which  we  have  no  power  to  de- 
termine. 

The  ruling  of  the  court  of  civil  appeals  in  this  ease  is  in 
conflict  with  the  ruling  of  the  court  of  civil  appeals  for  the 
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first  supreme  judicial  district  upon  the  question  of  contribu- 
tory negligence,  as  is  shown  by  the  case  of  Texas  etc.  Ry.  Co. 
▼.  Browriy  2  Tex.  Civ.  App.  281.  For  this  reason  *•  this  court 
has  jurisdiction  to  hear  and  determine  the  cause,  notwith- 
standing the  judgment  was  reversed  and  the  cause  was  re* 
manded  by  the  judgment  of  the  intermediate  court. 

We  find  no  error  in  the  judgment  of  the  district  court  of 
Williamson  county,  and  therefore  the  judgment  of  the  court 
of  civil  appeals  for  the  third  supreme  judicial  district  is  re- 
versed,  and  the  judgment  of  the  district  court  is  affirmed. 


RAn^ROADs — ^NiOLioENOi — HiOH  Ratb  of  Spbbd. — Ranning  a  railroad 
train  at  an  anncnal  rate  of  speod  is  not  negligence  m  to  one  who  careleaslj 
exposes  himself  to  injury  by  voluntarily  placing  himself  upon  the  track 
where  he  has  no  right  to  be:  Shaekleford  ▼.  Louimlle  etc  R.  B.  Co.,  84  Ky. 
43;  4  Am.  St.  Rep.  189;  but  see  Vidubwrg  ete.  B.  B.  Co.  v.  McGowan,  62 
Miss.  682;  52  Am.  Rep.  205,  and  note.  The  general  rale  is  that  negligence 
cannot  be  inferred  from  the  rate  of  speed  alone  at  which  railway  trains  are 
ran:  Dymm  ▼.  New  York  etc.  B.  B.  Co.,  57  Conn.  9;  14  Am.  St.  Rep.  82. 
See  the  notes  to  Oiison  v.  Delaware  eie.  Canal  Co.,  36  Am.  St.  Rep.  818; 
MeMarshaU  y.  Chicago  etc.  By.  Co.,  20  Am.  St  Rep.  453,  and  Pryton  ▼.  Texa» 
tte.  By.  Co.,  17  Am.  St.  Kep.  435. 

Railboads — Whbn  hot  Liablb  roB  Failurb  to  Givb  Siokals.— Until 
proof  is  given  tending  to  show  that  the  injury  resulted  from  a  f  ailnre  to  give 
a  signal,  the  burden  of  proving  that  it  did  not  arise  from  such  failnre  is  not 
thrown  upon  the  corporation:  Oalena  ele.  By.  Co.  v.  Lootms,  13  111.  458;  56 
Am.  Dec.  47 1,  and  note.  See  the  extended  note  to  QiUon  ▼.  Delaware  etc. 
Canal  Co.,  86  Am.  St.  Rep.  817,  where  the  question  of  a  faiUire  to  give 
signals  as  the  proximate  cause  of  an  injury  is  discussed.  See,  also,  the  notes 
to  Quigley  v.  Delaware  etc  Canal  Co.,  24  Am.  St.  Rep.  607,  and  Welech  r. 
Hannibal  etc  B,  B.  Co.^  37  Am.  Rep.  443. 

Nbgligbncb — What  la. — ^Negligence  is  the  failure  to  discharge  the  duty 
■of  taking  ordinary  care  to  the  injury  of  one  to  whom  the  duty  is  due,  such 
failnre  being  the  direct  proximate  cause  of  the  injury  to  him:  Ounn  v.  Ohio 
Biver  B.  B.  Co.,  36  W.  Va.  165;  32  Am.  St.  Rep.  842,  and  note. 

Nbgliobvob— Contbibutobt,  Whbm  Will  not  DKFBATRBC0TBRT.~Tbe 
contributory  negligence  of  one  injured  will  not  defeat  his  recovery  where 
he  has  been  injured  through  the  wanton,  wilUal,  or  reckless  conduct  of  the 
defendant:  Lake  Shore  etc  By,  Co.  v.  Bodemer,  139  111.  596;  82  Am.  St.  Rep. 
218;  FUnida  etc  By.  Co.  y.  Hirtih,  80  Fla.  1;  82  Am.  St.  Rep.  17,  and  note; 
Brannen  v.  Kokomoeic  Gravel Boad  Co.,  115  Ind.  115;  7  Am.  St.  Rep.  411, 
and  note;  Pennayhania  Co.  r.  Sinclair,  62  Ind.  801;  30  Am.  Rep.  185,  and 
extended  note;  Chapman  ▼.  New  Haven  B.  B.  Co.,  19  N.  Y.  341;  75  Am. 
Dec.  344,  and  note.  Contributory  negligence  on  the  part  of  the  person 
injured  will  prevent  recovery  in  an  action  for  damages  therefor  unless  the 
injury  was  the  result  of  some  intentional  wrong  on  the  part  of  the  defend* 
Ant:  Carroll  t.  Mimieeota  etc  B.  B  Co.,  13  Minn.  80;  97  Am.  Deo.  221. 
Where  a  trespasser  on  a  railroad  track  is  injured  by  the  negligence  of  the 
eompany  he  may  not  reeover  unless  such  negligence  was  willful:  Terre  HanUe 
ete.  B.  B.  Co.  V.  Oraham,  95  Ind.  286;  48  Am.  Rep.  719.  Where  ao  injury 
AM.  Wt.  Rip.,  Vol  XL.  «fll 
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aif  hi  hftT«  been  ATotded  by  th«  •xercise  of  rMsonabla  oare  and  pradeooo  o» 
the  pari  of  the  defendAnt»  an  aotioo  will  lie  for  damages,  nofewithstaDdlns 
tbe  preTiou  negligenoe  of  the  plaintiff:  Decuu  ▼.  WHmmgiom  €te.  B,  R.  Ob.p. 
107  N.  a  686;  22  Am.  St.  Rep.  902,  and  note;  Virgimia  etc  Bg.  Oa.  t. 
WkUe,  84  Va.  498;  10  Am.  St.  Rep.  874.  and  note. 

ArPBAL—IimBiJorioin.— Failure  to  give  inetruetiona  notaiked  for  ia  noi 
error:  MUdM  ▼.  SrodHreal  Ob.,  116  Mo.  226;  38  Am.  St.  Rep.  602.  and 
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186  Tno,  15.] 

Mimmrion  Salv.— It  will  bb  Pauuif  kd  in  Surrovr  of  a  SHiBift*8  Dsbi^ 
that  he  took  the  neoessary  etepe  required  by  law  to  make  a  Talid  aale^ 
•ad  told  all  that  he  was  anthoriaed  by  his  levy  to  aell. 

A  CtovTBTAHOB  OF  All  A  Pkbhok's  Right,  Titlb,  ahd  Iktxrist  in  a  Traof 
ov  Land  neceasariiy  transfers  such  tract  so  far  as  owned  by  him. 
Hence,  though  he  owns  an  interest  less  than  the  whole  tract,  whether 
it  be  an  nndirided  part  of  the  whole  or  a  tract  in  severalty,  his  interest, 
whatever  it  may  be,  is  transferred. 

BzBoonoNB.— >A  Lnvt  on  All  tsn  Dnfbndant's  Right,  Titlb,  akd 
Intbrbst  in  a  Traot  of  land  is  valid  though  his  in  teres  b  does  not 
extend  over  the  entire  tracts  and  is  an  undivided  interest  in  a  separate 
parcel  thereof. 

SxBOunoN  8ALX8.-^KxrRiN8io  EviDBNOB  may  be  received  to  clearly  locate 
and  identify  land  passing  by  a  sheriff's  deed  containing  an  accurate 
but  general  description. 

BxBOonoN  Sales—  Intbrbst  Lbvisd  Upon. — ^A  levy,  sale,  and  convey* 
anoe  by  a  sheriff  under  execution  of  the  interest  of  the  debtor  in  a 
league  of  land  will  pass  title  to  so  much  thereof  as  he  owns. 

Judicial  and  Bxboution  Salbs  arb  not  Sgrdtinizbd  by  the  courts  with  a 
view  to  defeat  them;  on  the  contrary,  every  reasonable  intendment 
will  be  made  in  their  favor  so  as  to  secure,  if  it  oan  be  done  coo* 
■istently  with  legal  mleS|  the  object  they  were  intended  to  aocom* 
pliah. 

Robert  O.  Street^  and  SeoU^  Levy^  and  SnuUh^  for  the  appel- 
lants. 

IFiUt^,  Campbelly  and  Bollinger^  for  the  appellees. 

^*  Statton,  C.  J.  The  adverse  parties  claim  through  J. 
Mayrant  Smith,  and,  if  the  sheriff's  sale  passed  his  interest 
in  the  Bundick  ^'  league,  then  appellant  has  no  right,  for  she 
claims  through  a  conveyance  made  by  him  since  the  sale  by 
the  sheriff  was  consummated. 

The  ancestor  of  J.  Mayrant  Smith,  defendant  in  execution^ 
owned  an  undivided  interest  in  the  Samuel  C.  Bundick 
league,  which  was  partitioned  through  a  decree  of  the  dis* 
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irici  court  for  QalveBton  oouniy,  prior  to  the  levy  and  sale 
under  execution  through  which  appellees  claim,  but  the 
decree  partitioning  the  land  was  not.recorded  until  long  after 
the  sheriff's  sale. 

By  the  partition  decree  a  particular  part  of  the  league 
was  set  apart  to  J.  Mayrant  Smith  and  coheir,  and  under  this 
state  of  facts  it  is  contended  that  the  levy,  sale,  and  sheriff's 
deed  did  not  pass  to  the  purchaser  his  interest  in  the  league. 

The  levy  indorsed  on  the  execution,  in  so  far  as  it  de- 
scribed the  land,  was  as  follows:  *'A11  the  right,  title,  and 
interest  of  the  defendant,  J.  Mayrant  Smith,  in  and  to  league 
number  6,  Oalveston  county,  originally  granted  to  Samuel  C. 
Bundick,  and  known  as  Virginia  Point  league/' 

The  advertisement  under  which  the  sale  was  made  wae 
not  produced,  but  the  description  of  the  land  contained  in 
the  sheriff's  deed,  under  which  appellees  claim,  was  the  same 
the  levy  indorsed. 

It  is  not  claimed  that  the  description  of  the  league  was  in 
any  respect  uncertain  or  inaccurate;  but  it  is  contended  that 
the  levy,  sale,  and  deed,  for  want  of  more  particular  descrip* 
tio.i  of  parts  sold,  did  not  pass  title  to  the  purchaser  to  any 
part  of  the  league  owned  by  defendant  in  execution. 

In  the  absence  of  evidence  to  the  contrary,  it  must  be  taken 
as  true  that  the  sheriff  took  the  necessary  steps  required  by 
law  to  make  a  valid  sale,  and  did  sell  all  he  was  authorized 
by  the  levy  to  sell. 

It  seems  to  be  contended  that  the  words  '*  all  the  right,  title^ 
and  interest  of  the  defendant"  in  and  to  the  league  of  land 
described  in  the  levy  and  sheriff's  deed  should  not  be  given 
the  same  effect  as  would  words  declaring  expressly  that  the 
land  itself  was  levied  upon,  sold,  and  conveyed;  but  we  can* 
not  concur  in  this. 

The  words,  as  descriptive  of  the  estate  and  quantity  of 
land  levied  upon,  sold,  and  conveyedj  must  be  given  the 
same  effect  as  would  be  given  to  them  in  a  conveyance  volun- 
tarily  executed  by  an  owner  or  claimant  of  land. 

Nearly  three  centuries  ago  it  was  said:  '*If  a  man  be 
seised  of  land  in  fee  simple  or  for  life,  or  have  an  estate  in 
it  for  years,  by  statute  merchant,  staple,  elegit^  or  the  like^ 
and  he  grant  all  his  estate,  or  all  his  right,  or  ail  his  title,  or 
all  his  interest  of  and  in  the  land,  by  this  grant  all  his  estate, 
and  as  much  as  he  is  able  to  grant,  doth  pass":  Sheppard'e 
Touchstone,  98;  Blphinstone  on  Intrepretation  of  Deeds,  206. 
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ThiB  if  one  of  the  fixed  rules  regulating  conveyances. 

^*  When  an  owner  of  land,  whatsoever  his  estate  may  be, 
conveys  ''all  his  right"  therein,  he  passes  to  the  person  to 
whom  the  conveyance  is  made  the  same  right  he  held,  as 
fully  as  could  he  by  words  which  in  terms  purported  to  con- 
vey  the  land.  Conveyance  of  right  in  and  to  property  necee- 
sarily  transfers  the  property,  in  so  far  as  owned  by  the  person 
making  the  conveyance. 

When  the  owner  of  land  conveys  ^  all  his  title"  in  and  to 
it,  he  necessarily  brings  about  the  same  result.  When  he 
conveys  his  '^  interest"  in  and  to  land  he  transfers  whatever 
ownership  he  has,  measured  by  estate  and  area  of  interest. 

For  a  long  time  past,  from  solicitude  to  use  words  that 
would  embrace  every  conceivable  interest  in  lands,  it  has 
been  usual  to  convey  "  all  the  right,  title,  and  interest  in  and 
to"  land  described  in  a  deed;  and  when  such  words  are  used, 
without  other  words  limiting  their  effect,  they  must  be  held 
to  convey  the  land  as  fully  as  was  it  owned  by  the  maker  of 
the  deed. 

If  he  owned  the  entire  tract  described  in  the  deed  in  fee 
simple,  that  passes  to  his  vendee.  If  he  owned  a  less  estate 
in  the  entire  tract,  that  passes.  If  he  owned  in  fee  simple  or 
lesser  estate  only  a  part  of  the  tract  described,  whatever  he 
owned  passes.  If  he  owned  an  undivided  interest  in  the 
whole  tract  described,  or  only  in  a  part  of  it,  that  which  he 
owned  will  pass. 

The  same  rule  applies  to  levies,  sales,  and  conveyances 
made  by  sheriffs  in  obedience  to  executions,  unless  there  bo 
some  rule  of  law  making  them  exceptions. 

In  Brown  v.  Smithy  7  B.  Hon.  362,  the  rule  was  thus 
announced:  "  The  objection  made  to  the  terms  of  the  levy  as 
being  upon  the  right,  title,  and  interest  of  Johnson  in  the 
land,  and  not  upon  the  land  itself,  is  untenable.  The  dis- 
tinction is  but  nominal,  and  has  been  too  frequently  disre- 
garded in  making  levies  and  sales  for  it  now  to  be  questioned 
whether  a  levy  and  sale  in  either  mode  is  not  sufficient,  with 
the  sheriff's  deed,  to  pass  to  the  purchaser  such  title  as  the 
defendant  had  subject  to  execution."'  The  same  ruling  was 
made  in  Humphreys  v.  Wade,  84  Ky.  400. 

In  Woodward  v.  SartweU^  129  Mass.  214,  attachment  was 
levied  on  ^'  all  the  right,  title,  and  interest"  of  the  defendant 
in  a  tract  of  land,  and  it  was  held  to  be  valid. 

The  court  said:  *'  The  land  itself  may  be  conveyedi  or  the 
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right,  title,  and  interest  of  the  debtor  in  the  same  may  be 
conveyed;  and,  if  the  latter  form  of  deed  is  used  by  ther 
officer,  such  estate  as  the  debtor  had  in  the  premises    at 

the  time  of  the  attachment  would  pass The  deed  to  the 

purchaser  recites  the  attachment,  the  seizure,  the  notices, 
mnd  the  sale,  and  conveys  Hhe  right,  title,  and  interest  which 
the  said  Wales  L*  Egerton  had  at  the  time  when  the  same 
was  attached  as  aforesaid  in  and  ^*  to  the  following  de- 
scribed real  estate.'  We  are  of  opinion  that  this  was  a 
sufficient  deed  to  the  premises.  It  was  sufficient  to  describe 
what  was  to  be  sold — the  right,  title,  and  interest  of  W.  L. 
Egerton,  on  the  day  of  the  attachment;  and  the  deed  of  the 
same  conveyed  that  which  was  attached." 

In  Vilaa  ▼•  Beynolda,  6  Wis.  229,  the  levy  of  an  execution 
on  land  was  upon  the  *' right  and  interest"  of  the  defendant, 
which  was  held  to  be  sufficient. 

The  same  ruling  was  made  in  Milleii  ▼.  Blake,  81  Me.  581; 
10  Am.  St.  Rep.  275;  Parka  v.  WaUm,  29  Mo.  108;  Lewis  v. 
Chapman,  69  Mo.  881;  McTxiughlin  v.  Shielda,  12  Pa.  St.  287; 
Swan  V.  Parker,  7  Yerg.  490;  27  Am.  Dec.  522. 

The  statute  provides:  ''When  a  sale  has  been  made, 
and  the  terms  thereof  complied  with,  the  officer  shall  exe- 
cute and  deliver  to  the  purchaser  a  conveyance  of  all  the 
right,  title,  interest,  and  claim  which  the  defendant  in  exe- 
cution had  in  and  to  the  property  sold":  Rev.  Stats.,  art. 
2316. 

•  The  word  "claim"  does  not  add  any  thing  to  the  certainty 
or  extent  of  a  levy,  or  to  a  conveyance  made  in  pursuance  of 
a  sale  made  under  it. 

The  rule  that  in  sales  under  execution  and  in  like  sales 
the  land  sold  must  be  designated  with  reasonable  certainty, 
is  as  fully  recognized  in  this  state  as  elsewhere;  but  there 
may  be  a  seeming  conflict  in  the  decisions  made  in  the  differ- 
ent states  as  to  what  amounts  to  a  sufficient  designation. 

It  has  been  held  that  a  sale  by  a  sheriff  of  an  undesignated 
part  of  a  larger  tract  of  land,  there  being  no  means  of  distin- 
guishing the  part  sold  from  the  residue,  is  void.  Among  the 
cases  so  holding  are  the  following:  Wofford  v.  McKinna,  23 
Tex.  86;  76  Am.  Dec.  63;  Norris  v.  Hunt,  51  Tex.  609; 
Wooters  v.  Arledge,  54  Tex.  895;  Pfeiffer  v.  Lindsay,  66  Tex.  123. 

In  these  and  like  cases  no  description  of  the  land  was  given 
to  which,  with  safety,  might  extrinsic  evidence  be  applied  for 
the  purpose  of  locating  it  upon  the  ground. 
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In  that  class  of  eases  extrinsic  evidence  could  not  be 
ceived,  simply  because  there  is  no  general  yet  accurate  design 
nation  of  the  land  given  in  the  levy  and  deed  by  which 
extrinsic  evidence  must  be  controlled.  In  such  cases,  to 
admit  extrinsic  evidence  to  show  the  unexpressed  intention 
of  the  officer,  would  be  to  make  that  operative  as  a  convey- 
ance instead  of  the  deed. 

In  WiUan  ▼.  Smithy  50  Tex.  365,  the  levy  and  conveyance 
were  on  and  of  ''one  hundred  and  sixty  acres  of  land,  being 
a  part  of  the  homestead  tract  of  said  James  Bankston,  exclu- 
sive of  two  hundred  acres  exempt  by  law."  The  homestead 
tract  embraced  about  three  hundred  and  sixty  acres  of  land, 
but  the  exempt  two  hundred  acres  had  not  been  designated. 

The  levy  and  conveyance  were  held  not  to  be  void.  ''  It 
was  not  a  sale  of  so  many  acres  out  of  a  larger  tract,  with  no 
means  of  fixing  or  locating  ^  the  land  sold,  then  or  after- 
wards; but  was  a  sale  of  that  part  of  the  tract  remaining 
after  the  homestead  was  laid  ofil" 

That  extrinsic  evidence  may  be  introduced  to  clearly  locate 
and  identify  land  passing  by  a  sheriff's  deed  containing  an 
accurate  but  genera)  description  ought  not  to  be  controverted, 
and  is  not  an  open  question  in  this  court:  Wilson  ▼.  Smith,  60 
Tex.  870;  Giddinga  v.  Day,  84  Tex.  608. 

The  rule  in  this  respect  is  the  same,  whether  the  deed  be 
one  executed  by  a  sheriff  after  a  sale  under  execution,  or  one 
voluntarily  executed  by  the  owner  of  the  land. 

The  sheriff's  levy  and  deed  are  not  ambiguous  in  the  sense 
that  there  is  uncertainty  as  to  the  meaning  of  the  language 
used  in  describing  the  land  levied  upon  and  sold;  for  that 
can  have  but  one  meaning,  which  is,  that  the  sheriff  levied 
upon,  sold,  and  conveyed  to  the  purchaser  every  interest  in 
the  league  of  land  described  which  the  defendant  in  execu- 
tion had  at  the  time  the  levy  was  made. 

There  are  a  few  decisions  that  seem  to  sustain  the  propo* 
sition  that  a  levy,  sale,  and  conveyance  made  by  a  sheriff 
under  execution  of  the  ''interest"  of  the  debtor  in  a  tract  of 
land  described  will  not  pass  title  to  so  much  of  the  land  as 
he  owned. 

These  decisions  seem  to  stand  not  so  much  upon  the  un- 
certainty of  the  land  levied  upon  and  conveyed,  as  upon  a 
rule  of  public  policy  deemed  necessary  for  the  protection  of 
the  right  of  the  debtor. 

In  Wliatley  v.  Doe  ex  dem.  Newaom^^  10  Ga.  74,  the  levy  was 
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on  **  all  John  Whatley^s  interest  in  lot  of  land,  number  not 
known,  the  place  whereon  said  Whatley  now  lives.*'  The 
deed  conveyed  *'the  interest  of  John  Whatley  in  lot  of  land 
number  271,  first  district  of  said  county"  (Macon).  There 
was  no  controversy  as  to  the  lot  on  which  Whatley  lived 
being  lot  number  271,  as  described  in  the  conveyance;  but  it 
was  contended  that  a  levy,  sale,  and  conveyance  of  Whatley's 
interest,  without  stating  what  that  was,  would  not  pass  title. 

In  disposing  of  the  case  the  court  said:  **Does  the  sher- 
iff's deed  sufliciently  describe  the  land,  so  as  to  enable  the 
purchaser  to  maintain  ejectment  for  its  recovery?  We  think 
not.  The  interest  only  of  Whatley  in  the  lot  was  levied  on 
and  sold,  and  conveyed  by  the  deed,  without  specifying  what 
that  interest  was;  whether  a  mere  possession,  a  term,  a  fee 
a  succession,  remainder,  or  any  other  estate,  or  whether  in 
the  whole  or  a  part  only  of  the  land.  Upon  principle  and 
policy,  as  well  as  authority,  we  are  clear  that  this  defect  is 
fatal," 

After  stating  that  a  debtor's  interest  might  be  sold  under 
execution,  the  court  said;  ''When  the  attempt  is  made  to 
levy  and  sell  that  interest,  should  it  not  be  described  in  such 
a  way  as  that  the  creditor,  debtor,  and  the  public  may  all  be 
notified  what  it  is  that  is  selling?  " 

^^  That  decision  was  followed  in  another  case,  in  which 
the  levy  was  upon  "  a  certain  and  all  of  the  interest "  of  the 
defendant  in  execution  in  a  lot  described:  WiUiariM  v.  BayneSf 
84  Oa.  116. 

The  case  of  JaeUtm  ▼.  RoaeveU^  18  Johns.  97,  is  cited  as 
authority  in  the  first  of  the  decisions  above  noticed.  In  that 
case  it  appeared  that  a  large  tract  of  land  extending  over 
several  counties  was  granted  to  some  proprietors  of  what  was 
known  as  the  *'  Hardenburg  Patent."  This  land  was  subdi- 
vided time  and  again  between  the  proprietors  and  their  de- 
scendants, when,  after  half  a  century  from  the  time  the  grant 
was  made,  a  certain  lot  vested  in  one  of  the  heirs  of  one  of 
the  original  proprietors,  who  died  leaving  five  children, 
against  two  of  whom  a  judgment  was  rendered.  Execution 
issued  under  that  judgment  was  levied,  but  the  form  of  the 
levy  does  not  appear. 

In  the  sheriff's  deed  the  land  was  described  as  ''all  the 
lands  and  tenements  of  Elizabeth  Ellis  and  Sarah  Van 
Kleeck,  heirs  and  devisees  of  Laurance  Van  Eleeck,  situated^ 
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lying,  and  being  in  the  patent  commonly  called  and   knowi> 
by  tbe  name  of  the  Hardenburg  Patent." 

Partition,  before  referred  to,  was  confirmed  by  an  act  of  tlie- 
legislature,  had  been  filed  in  the  office  of  the  secretary  of 
state,  and  was  shown  to  have  been  of  great  notoriety.  The 
sheriff's  sale  and  conveyance  were  held  inoperative  for  want 
of  sufficient  description  of  the  land. 

That  was  an  extreme  case;  and  in  view  of  its  facts  it  niajr 
be  that  each  of  the  subdivisions,  or,  as  they  were  termed,  lots^ 
should  have  been  deemed  separate  tracts  of  land  as  fully  as 
though  each  had  passed  from  the  government  as  a  separate 
grant. 

The  case  of  Jackson  v.  DeLancy,  13  Johns.  536,  7  Am.  Dec. 
408,  is  referred  to  in  support  of  the  rule  announced  in  Whatley 
▼.  Doe  $x  dem.  Newsom^  10  Oa.  74,  but  it  has  no  bearing  on  tbe 
question.    In  that  case  the  sheriff  seized  and  sold  two  separate 
tracts  of  land,  for  each  of  which  a  certain  sum  was  bid  and 
paid,  and  these  were  conveyed  to  the  purchaser;  but  the 
sheriff's  deed  went  further,  and  undertook  to  convey   ^  all 
other  the  lands,  tenements,  and  hereditaments  whereof  the 
said  William,  Earl  of  Sterling,  was  seised  within  the  county 
of  Ulster." 

Lands  embraced  within  this  general  description  were  in 

controversy,  and  the  court  simply  held  that  a  sheriff  could 

not  pass  title  to  land  he  had  neither  seized  nor  sold.    In  the 

course  of  the  opinion,  however,  it  was  said  **  that  the  sheriff 

cannot  sell  any  land  on  execution  but  such  as  the  creditor 

can  enable  him  to  describe  with  reasonable  certainty";  and 

with  this  statement  no  fault  can  be  found,  for  it  does  not 

undertake  to  determine  what  would  be  such  reasonable  cer» 
tainty. 

The  law  does  not  require  that  in  such  sales  the  description 
must  be  such  that  the  land  may  be  identified  by  inspection 
of  the  levy  and  deed;  and  if  the  description  be  general,  but 
sufficiently  accurate  to  enable  parties  to  identify  the  land 
levied  upon  and  conveyed,  by  the  use  of  such  means  as  *^ 
would  be  admissible  in  a  court  of  justice  for  that  purpose, 
then  the  description  should  be  deemed  sufficient. 

In  one  of  the  cases  referred  to  it  is  said  that  the  descrip* 
tion  must  be  such  *'  as  that  the  creditor,  debtor,  and  the  pub^ 
lie  may  all  be  notified  what  it  is  that  is  selling.'^  In  another, 
that  the  officer  must  "  so  locate  the  lands  as  to  afford  means 
to  the  bystanders  and  bidders  of  informing  themselves  as  to 
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the  value";  while  in  another  it  is  said  that  '*  the  policy  of  the 
law  requires  not  that  there  should  exist  tlie  means  of  showing 
at  some  future  time  what  is  otherwise  indefinite  and  uncer* 
tain,  but  that  at  the  time  of  sale  it  should  be  within  the  power 
of  all  who  are  by  the  notice  invited  to  become  bidders  to  know 
what  was  offered,  and  that  it  should  not  be  left  to  be  sur* 
mised  or  guessed  at  some  future  time  as  to  what  the  officer 
intended  to  sell ":  Herriek  t.  Morrill^  87  Minn.  254;  6  Am.  St. 
Rep.  841. 

If  the  general  description  given  be  accurate,  and  such  that, 
following  and  applying  it,  purchasers,  by  the  use  of  that 
diligence  and  care  usually  exercised  in  examining  title  and 
ascertaining  the  value  of  land  they  contemplate  purchasing^ 
may  ascertain  what  particular  land  or  interest  in  it  is  offered 
for  sale,  can  it  be  said  tliat  such  persons  have  not  present 
means  of  knowing  what  is  offered  for  sale? 

Can  it  be  said,  when  land  or  interest  in  it  is  so  described, 
that  bidders  have  not  means  of  informing  themselves  of  its 
value? 

When  so  described,  can  it  be  said  that  creditor,  debtor,  and 
the  public  are  not  notified  of  what  is  to  be  sold? 

If  we  decide  this  case  upon  the  weight  of  authority  we 
must  hold  that  under  the  description  of  ''right,  title,  and 
interest"  in  the  league  of  land  passed  every  interest  held  by 
the  defendant  in  execution. 

If  we  decide  in  accordance  with  reason,  keeping  in  view 
the  right  of  debtors  to  have  their  property  fairly  sold,  of  pur- 
chasers to  know  what  they  are  buying,  and  also  the  right  of 
creditors  to  subject  the  debtor's  property  to  sale  in  payment 
of  his  debts,  we  are  forced  to  the  same  conclusion. 

The  impropriety  of  requiring  a  creditor  to  so  describe  a 
tract  of  land  or  interest  in  it  owned  by  the  debtor,  that  its 
locality  or  the  interest  therein  may  be  determined  from  that 
description  alone,  is  well  illustrated  by  the  facts  in  this  case. 

The  law  contemplates  that  the  owners  of  land  will  place 
evidence  of  right  on  record,  so  that  all  persons  dealing  with 
it  may  know  how  the  title  stands,  and  the  failure  to  record 
may  result  in  loss  to  the  owner  if  the  land  passes  into  the 
hands  of  an  innocent  purchaser. 

A  person  desiring  to  know  what,  if  any,  interest  J.  Mayrant 
Smith  had  in  the  league  of  land  described  in  the  levy  and 
deed,  would  go  to  that  record  to  ascertain  his  right,  and  that 
would  inform  him  that  the  father  of  J.  Mayrant  Smith  owned 
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an  undivided  interest  in  the  league,  the  extent  of  which  might 
or  might  not  be  described  by  the  record. 

He  would  then  ascertain  whether  the  father  was  liying, 
and,  finding  '*  that  he  was  dead,  would  then  inquire  w^ho 
inherited  his  estate  or  took  it  by  devise.  If  the  property  was 
disposed  of  by  will,  from  that  he  might  ascertain,  moat  fre« 
quently,  in  what  proportion  two  or  more  devisees  took  the 
testator's  interest  in  the  land,  or  whether  it  went  only  to  one 
person. 

If  he  ascertained  that  the  father  died  intestate,  an  inquiry- 
would  have  to  be  made  as  to  the  persons  and  number  of  per- 
sons who  inherited  his  estate,  and  the  interest  each  one  mma 
entitled  to. 

From  this  he  would  ascertain  that  J.  Mayrant  Smith  had 
an  undivided  interest  in  the  league;  but  if  he  be  a  creditor 
seeking  to  subject  that  interest  to  the  payment  of  his  debt, 
must  he  determine  from  his  own  inquiry  what  the  interest  of 
his  debtor  is,  and  at  his  peril  direct  the  sheriff  to  levy  on 
only  a  specified,  undivided  interest  in  the  league? 

We  think  not;  for  the  creditor  ought  not  to  be  compelled  to 
determine  at  his  peril,  in  such  a  case,  just  what  the  undi- 
vided interest  of  the  debtor  is.  If  he  conclude  it  to  be  an 
undivided  fourth  interest,  and  it  should  be  so  levied  upon 
and  sold,  and  it  should  afterwards  appear  that  the  debtor 
owned  an  undivided  half  interest,  what  would  be  the  effect  of 
the  sale? 

If  such  a  sale  would  pass  the  interest  sold,  it  might  operate 
to  the  injury  of  both  debtor  and  creditor,  while  a  sale  of  the 
actual  interest  would  have  been  beneficial  to  the  latter. 

The  record  would  have  shown,  in  connection  with  the 
inquiry  as  to  the  death  of  the  father,  that  J.  Mayrant  Smith 
owned  an  undivided  interest  in  the  entire  league,  when  in 
fact,  by  reason  of  the  partition,  he  owned  only  an  undivided 
interest  in  that  part  of  the  league  given  to  the  estate  of  the 
father  in  partition.  The  decree  by  which  that  partition  was 
made  was  not  recorded  until  after  the  levy  and  conveyance 
were  made,  although  required  by  law  to  be  recorded. 

Under  such  state  of  facts,  was  the  creditor  under  obligation 
to  cause  the  levy  and  sale  to  be  made  only  of  the  undivided 
interest  in  the  part  given  to  the  estate  of  the  father  in  parti- 
tion? A  rule  that  would  require  such  a  procedure  would  not 
further  the  ends  of  justice,  but  would  encourage  debtors  to 
withiiold  from  record  their  evidence  of  right,  in  order  that 
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neither  a  creditor  nor  a  sheriff  could  make  or  cause  to  be 
fnade  a  valid  levy  and  sale  of  real  estate. 

The  debtor  does  not  need  to  be  informed  what  interest  he 
has  in  a  tract  of  land  accurately  described;  he  is  presumed 
to  know  the  extent  of  his  rights  and  its  character;  and  when 
all  his  right,  title,  and  interest  in  a  tract  of  land  sufficiently 
described  is  levied  upon,  he  must  take  notice  that  a  sale 
under  that  levy  will  pass  all  the  interest  he  has. 

No  prudent  man,  contemplating  the  purchase  of  land  at 
sheriff's  sale  under  execution,  relies  upon  the  levy  or  propo- 
sition of  the  sheriff  to  sell  in  determining  what  part  or  interest 
in  a  tract  of  land  sufficiently  described  in  a  levy  and  offer  to 
sell  he  will  acquire  right  to  under  a  purchase;  nor  can  he 
claim  that  it  is  the  duty  of  the  creditor  to  exercise  a  *^  higher 
degree  of  care  for  his  benefit,  in  directing  the  levy,  than  self- 
interest  will  induce  the  purchaser  to  exercise  for  his  own 
protection. 

The  purpose  of  advertisement  is  not  solely  to  give  notice  of 
the  time  and  place  the  sale  will  be  made,  but  is  also  to  afford 
persons  desiring  to  purchase  an  opportunity  to  examine  title, 
and  to  determine  for  themselves  what  land  or  interest  in  land 
they  can  acquire  by  a  purchase.  As  to  this  they  do  and 
must  rely  upon  their  own  judgments,  based  on  such  inquiry 
as  they  deem  proper  to  make  or  to  cause  to  be  made. 

'*  The  policy  of  the  law  does  not  require  courts  to  scrutinize 
the  proceedings  of  a  judicial  sale  with  a  view  to  defeat  them. 
On  the  contrary,  every  reasonable  intendment  will  be  made 
in  their  favor,  so  as  to  secure,  if  it  can  be  done  consistently 
with  legal  rules,  the  object  they  were  intended  to  accomplish": 
WhiU  V.  Luning,  93  U.  S.  514,  523. 

The  certainty  necessary  in  the  levy,  sale,  and  conveyance 
of  land  under  execution  is  thus  well  stated:  ''There  may  not 
be  certainty  to  every  intent,  nor  is  it  necessary  there  should 
be  in  such  a  case;  certainty  to  a  general  intent,  such  as  would 
put  the  owner  and  purchasers  upon  inquiry,  affording  the 
means  of  complete  information,  is  all  that  can  be  expected  ": 
Swan  V.  Parker,  7  Yerg.  493;  27  Am.  Dec.  522. 

Decisions  may  be  found  in  which  it  was  held  that  under  a 
levy,  sale,  and  conveyance,  such  as  that  before  us,  title  to  lots 
in  a  town  within  the  grant  generally  described  would  not  pass; 
and  this  is  in  accordance  with  the  statute  in  force  in  this  state, 
which  prescribes,  that  "if  real  property  situated  in  any  town 
or  city,  taken  in  execution,  consist  of  several  lots,  tracts,  or 
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parcels,  eacli  shall  be  offered  separately,  unless  the  same  be 
not  susceptible  of  a  separate  sale  by  reason  of  the  character 
of  the  improvements  thereon '^  Rer.  Stats.,  art.  2306. 

The  statute  further  gives  a  defendant  the  right,  when  lands 
not  situated  in  a  town  or  city  are  taken  in  execution,  if  h» 
be  the  sole  owner,  to  have  them  sold  in  lots  upon  conditions 
named  iji  the  statute:  Rev.  Stats.,  arts.  2306-2308. 

Neither  these  decisions  nor  statutes  can  have  any  bearings 
favorable  to  the  proposition  made  by  appellants,  to  the  effect- 
that  no  valid  sale  could  be  made  of  the  interest  of  the  debtor 
in  the  league  unless  it  was  in  terms  a  sale  of  the  undivided 
interest  in  the  part  of  the  league  set  apart  to  his  father's 
estate  by  the  decree  of  partition  made  in  pursuance  of  a  levy 
on  that  interest  in  the  particular  tract 

The  disposition  made  of  this  case  by  the  court  of  civil 
appeals  was  correct,  and  the  judgment  of  that  court|  as  well 
as  of  the  district  court,  will  be  affirmed. 

Bzscunoii  Salbs— PaisuiirnoH  »  Favok  ov  Valioitt.— The  regnUfw 
ity  of  a  thariff's  lale  is  presumed:  ChildsY.  McCJteantyt  20  Iow«»  481;  89  Am* 
Deo.  645.    The  regularity  of  the  proceedings  leading  up  to  a  sheriff's  sale- 
will  be  presumed  in  the  absence  of  OTidenee  to  the  contrary:  Leger  ▼•  Dcyle^ 
11  Rich.  109;  70  Am.  Dec  240;  Howard  t.  North,  5  Tex.  290;  61  Am.  Dee. 
769;  Oreer  t.  WinUrtmUh,  86  Ky.  616;  7  Am.  St.  Rep.  613»  and  note.    Aft 
execution  sale,  regular  on  its  face,  may  be  presumed  to  be  a  ftoaa  Jide  salet 
Coiwett  ▼.  Jonei,  66  Vt.  467;  36  Am.  St  Rep.  879.    Courts  go  very  far  in 
upholding  judicial  sales  in  presuming  that  officers  executing  their  procesa- 
have  performed  their  duty:  Thonuu  y.  Malcam,  89  Qa.  828;  99  Am.  Dee. 
469,  and  note.    Every  reasonable  presumption  will  be  indulged  in  favor  of 
sustaining  the  ministerial  acts  of  officers  making  judicial  tales:  JBvam  v. 
Bobberion,  92  Mo.  192;  1  Am.  St.  Rep.  701,  and  note. 

Execution  Sale— What  Intibbst  ov  Dbbtob  Fabsxs  bt.— A  sherifiTa 
deed  to  a  purchaser  at  an  execution  sale  passes  all  the  title  which  tha 
defendant  held  when  the  execution  lien  attached:  Oreer  v.  Wintermutk,  85 
Ky.  616;  7  Am.  St  Rep.  613,  and  note;  Zabriakie  r,  Meade,  2  Nev.  286;  90 
Am.  Dec.  642,  and  note;  Coombe  ▼.  Jotdan,  8  Bland,  284;  22  Am.  Deo. 
236;  Walton  ▼.  ffargrocea,  42  Miss.  18;  97  Am.  Deo.  429,  and  nota;  OoUom 
▼.  Carliile,  85  Ala.  176;  7  Am.  St.  Rep.  29. 

ExKouTioN  Salss— iDBNTirriKO  PfiOPBBTT  SoLB.— Parol  avidanoe  is 
admissible  to  identify  premises  intended  to  be  oonrayed  in  a  sherifiTs  dead: 
Batee  ▼.  Bank,  15  Mo.  809;  66  Am.  Deo.  146,  and  note.  EYidanoa  of 
extrinsic  facts  and  oircumstanoea  is  admissible  to  identify  the  premiaea  aoM- 
or  to  apply  the  description  theratoi  Serriek  v.  JTorrtfl  87  Mina.  260;  6  Att. 
St  Rep.  841,  and  note. 
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Company  v.  Welch. 
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Cabbisu  C9  PmnroBBS  abb  hot  Riquibbd  to  vbm  all  PosanLB  Oabb 
TO  Pbovide  for  the  lafe  cooveyanoe  of  paaaengers.  Sach  carrion  aio 
not  insnrors  of  tho  Mfety  of  their  pacseDgers  further  than  coald  be 
required  by  an  exeroiee  of  sach  a  high  degree  of  forethoaght  as  to  po^ 
sible  dangers,  and  snob  a  high  degree  of  prudence  in  guarding  against 
them  as  wonld  be  nsed  by  Tety  oaatioas,  prudent^  and  oompetent  per* 
sons  under  similar  oireumstances. 

"O.  H,  Oould^  for  the  appellant. 
Brown  and  Ewing^  for  the  appellee. 

*^^  Brown^  a.  J.  Appellee  sued  appellant  in  the  district 
«ourt  to  recover  damages  for  an  injury  alleged  to  have  been 
received  while  riding  upon  appellant's  passenger  train  as  a 
passenger.  The  court  of  civil  appeals  for  the  first  district  has 
certified  to  this  court  the  following  questions:  1.  Whether  or 
not  in  such  a  case  it  is  correct  to  charge  the  jury  that  the 
'Carrier  must  use  ^'all  possible  care/'  without  explaining  or 
qualifying  the  sense  in  which  the  word  *' possible"  is  to  be 
taken?  2.  Whether  or  not  the  requirement  that  such  care 
should  be  used  to  provide  for  a  **  safe  conveyance"  is  correct? 
•3.  Whether  or  not  the  failure  to  more  fully  explain  the  lan- 
guage used  was  positive  error,  or  was  simply  an  omission 
nvhich  should  have  been  supplied  by  the  request  for  a  special 
oharge? 

We  will  consider  the  first  and  second  questions  together. 
It  is  not  a  correct  statement  of  the  law  to  say  that  a  passen- 
ger carrier  is  bound  to  *'  use  all  possible  care"  to  provide  for 
the  safe  conveyance  of  passengers.  Our  supreme  court  has 
laid  down  the  correct  rule  of  liability  in  International  etc. 
R.  R,  Co,  V.  HaUoren^  63  Tex.  68^  in  which  it  is  said:  *^  Rail- 
road companies,  however,  are  not  insurers  of  the  safety  of 
their  passengers  further  than  could  be  required  by  the  exer- 
<:ise  of  such  a  high  degree  of  foresight  as  to  possible  dangers, 
4ind  such  a  high  degree  of  prudence  in  guarding  against  them, 
AS  would  be  used  by  very  cautious,  prudent,  and  competent 
persons  under  similar  circumstances."  This  rule  of  liability 
is  sustained  by  the  best  text-writers  and  nearly  all  the  adju« 
plicated  cases:  Hutchinson  on  Carriers  of  Passengers,  sees. 
^00-502;  2  Shearman  and  Redfield  on  Negligence,  sees.  496« 
496;  Cooley  on  Torts,  768;  StokeB  v.  SaltonetaU,  18  Pet.  191; 
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Sherlock  v.  Ailing,  44  Ind.  201 ;  Parish  v.  Reigle,  11  Gratt.  709;. 
62  Am.  Dec.  666;  HaU  y.  Conneeticut  River  Steaviboat  Co.^  13 
Conn.  326;  Derwort  v.  Loomer^  21  Conn.  253;  TtUler  v.  Talbot^ 
23  111.  361;  76  Am.  Dec.  695;  (yConneU  v.  St.  Louis  ele.  Ry 
Co.,  106  Mo.  482;  Treadwell  v.  Whittier,  80  Cal.  674;  13  Am. 
St.  Rep.  175;  Pennsylvania  Co.  ▼.  Roy,  102  U.  8.  451. 

Any  number  of  adjudicated  cases  to  the  same  effect  might 
be  added,  but  these  are  deemed  sufficient  to  show  that  tbm 
rule  laid  down  is  abundantly  supported  by  the  best  authorities* 

••*  In  International  etc.  R.  R.  Co.  ▼.  Halloren^  53  Tex.  53^ 
after  stating  the  rule  of  liability  as  above  quoted.  Justice 
Bonner,  delivering  the  opinion,  said:  '*  This,  though,  is  not  to 
be  understood  to  require  of  the  company  every  possible  pre- 
caution which  ingenuity  might  suggest  or  the  skill  of  science 
might  afford  by  which  accidents  ma}'  be  avoided,  but  that  it 
shall  adopt  such  precautions  of  known  value  as  have  been 
practically  tested,  and  should  employ  such  skilled  labor,  serv* 
ice,  and  experience  as  is  reasonably  within  its  power  to  have 
secured." 

Mr.  Hutchinson,  in  his  excellent  work  on  Carriers  of  Paa* 
sengers,  section  501,  says:  '^Although  the  form  of  expression 
is  sometimes  varied,  and  the  rule  is  stated  as  requiring  Uhe 
greatest  possible  care  and  diligence/  Hhe  utmost  care  and 
diligence  of  very  cautious  persons,' '  the  most  perfect  care  of 
a  cautious  and  prudent  man,'  and  other  similar  phrases,  the 
real  meaning  intended  by  them  all  is,  that  the  care  and  cir- 
cumspection to  be  required  is  the  utmost  which  can  be  exer- 
cised under  all  the  circumstances,  short  of  a  warranty  of  the 
safety  of  the  passengers."  And  in  section  502  of  the  same 
work  it  is  said:  *^  When  it  is  said  that  the  carrier  of  a  pas* 
senger  must  provide  for  his  safety  *  as  far  as  human  foresight 
will  go,'  it  is  not  meant  he  will  be  required  to  exercise  all 
care  and  diligence  of  which  the  human  mind  can  conceive,  or 
all  the  skill  and  ingenuity  of  which  it  is  capable." 

In  the  case  of  J^vy  v.  Campbell  (Tex.  Sup.,  April  19, 1892)^ 
19  S.  W.  Rep.  438,  the  court  approved  a  charge  that  the  car* 
rier  is  bound  to  use  the  "  utmost  practical  care  in  providing 
for  the  safety  of  passengers";  and  in  Gallagher  v.  Bowie,  66 
Tex.  265,  this  court  approved  a  charge  that  the  carrier  ie 
bound  to  use  the  "utmost  care"  to  provide  for  the  safety  of 
passengers. 

In  the  case  of  Baltirnore  etc.  R,  R.  Co,  v.  Worthington,  21 
Md.  288,  83  Am.  Dec.  578,  the  term  ''  utmost  care''  is  de* 
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fined  to  mean  *'  all  the  care  and  diligence  possible  in  the 
nature  of  the  case.''  Utmost  care  means  the  greatest  care» 
and  falls  short  of  the  expression  of  the  charge  used  here,  in 
this,  that  it  is  understood  to  apply  to  the  surroundings  as 
matters  then  stood  and  could  be  foreseen;  but  all  possible 
care  has  a  broader  and  more  unlimited  meaning.  The  word 
"  possible,"  as  used  in  this  connection,  means  *'  capable  of 
being  done":  Webster's  Dictionary,  word  "possible."  From 
the  charge,  as  given,  the  jury  must  have  understood  that 
the  carrier  was  bound  to  do  every  thing  that  it  was  capa* 
ble  of  doing  to  prevent  the  injury.  From  the  standpoint  of 
the  jury,  looking  at  the  occurrence  retrospectivelyi  there  is, 
perhaps,  scarcely  an  accident  in  the  course  of  human  affairs 
in  which  it  would  not  appear  that  something  could  have  been 
done  which  was  not  done  to  avoid  the  injury;  yet  viewed  as 
a  possible  future  danger,  the  very  thing  that  would  thus  be 
suggested  would  never  occur  to  the  most  cautious  and  pru- 
dent man  as  necessary  to  his  own  safety  or  that  of  others. 

The  charge  is  not  more  objectionable  for  what  it  means 
than  for  the  '^*  want  of  any  definite  meaning.  The  object 
of  giving  a  charge  to  a  jury  is  to  furnish  them  a  guide  by 
which  they  can  determine  from  the  evidence  whether  or  not 
the  party  sought  to  be  charged  has  done  or  failed  to  do  the 
things  which  by  law  create  the  liability.  The  term  "  all  pos- 
sible care"  might  be  understood  by  one  man  to  mean  all 
that  the  party  could  foreseCi  while  it  might  mean  to  another 
all  that  might  have  been  done  as  viewed  after  the  occurrence 
Besides,  the  law  does  not  require  every  thing  to  be  done 
which  might  be  foreseen,  but  only  such  as  might  appear  to 
be  necessaryi  having  that  care  for  the  safety  of  the  passen* 
gers  that  a  very  prudent  man  would  have,  and  to  exercise 
that  high  degree  of  care  that  such  man  would  exercise  under 
the  same  circumstances. 

Considering  a  charge  upon  the  subject  of  negligence,  ihitf 
court  said,  in  Missouri  Pac.  Ry.  Co*  v.  Brown^  75  Tex.  269: 
''It  seems  to  us  that  the  charge  is  misleading,  and  that 
under  it  the  jury  cojild  have  had  no  proper  conception  of  the 
law  applicable  to  the  case.  •  •  .  .  It  is  probably  true  that 
juries  fail  to  apply  correctly  to  the  facts  a  correct  charge  in 
which  it  becomes  necessary  to  explain  to  them  the  different 
degrees  of  negligence,  but  it  is  the  right  of  the  defendant,, 
when  it  is  liable  only  when  its  employees  have  been  grossly 
negligent,  to  have  a  charge  correct  in  this  respect."    The 
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criticism  is  equally  applicable  to  the  charge  under  reviovr. 
The  jury  could,  from  the  instruction  given,  have  no  just  or 
intelligent  idea  of  what  the  law  required  the  defendant  to  do 
to  secure  the  safety  of  passengers. 

In  the  nature  of  things  the  law  must  leave  it  to  the  juries 
in  the  exercise  of  a  sound  judgment,  from  their  knowledge  of 
men  and  the  ordinary  course  of  human  affairs,  to  determine 
whether  or  not  a  carrier  of  passengers  has  exercised  the  de- 
gree of  care  required  by  law,  and  for  that  reason  the  charge 
should  be  such  as  to  give  the  best  direction  to  their  investi- 
gation.   It  is  within  the  power  of  railway  corporations  to 
secure  prudent  and  competent  persons  to  perform  the  service 
necessary   in    carrying  passengers;    they   can    provide   the 
methods  which  have  been  tested  and  found  practically  val- 
uable for  securing  immunity  from  danger;  they  have  the 
means  of  enforcing  the  use  of  these  methods  and  the  exercise 
of  this  high  degree  of  care.    This  the  law  wisely  and  justly 
requires,  and  the  requirement  should  be  rigidly  enforced.    To 
go  beyond  this  is  to  require  more  than  human  foresight  caa 
provide,  and,  in  effect,  makes  the  carrier  an  insurer,  which  is 
greater  liability  than  the  law  imposes  upon  it.    The  effect  of 
the  charge  is  to  submit  the  case  to  the  opinions  of  the  jurors, 
not  upon  the  evidence  under  the  law,  but  opinions  not  con- 
trolled by  law  nor  based  upon  evidence. 

We  have  found  but  three  cases  which  sustain  the  charge 
of  the  court.  The  supreme  court  of  the  United  States  in 
Indianapolis  etc.  R.  R.  Co.  v.  Horst^  93  U.  S.  295,  sustained  a 
oharge  almost  identical  with  that  given  in  this  case,  and 
referred  to  Philadelphia  etc,  R,  R,  Co.  v.  Derby^  14  How.  486, 
and  ••^  Steamboat  New  World  v.  Kingy  16  How.  469,  which 
support  the  doctrine  announced.  Considering  those  oases  in 
•connection  with  others  decided  by  the  same  court  before  and 
since  those  quoted,  we  do  not  believe  that  court  intended  to  go 
beyond  the  rule  laid  down  by  Mr.  Hutchinson. 

The  charge  given  in  the  case  under  consideration  was  not 
merely  a  defective  statement  of  the  law,  but  was  a  statement  . 
of  a  proposition  that  was  not  the  law  of  the  case  in  any  phase 
of  it.  It  was  positive  error,  and  stood  excepted  to  under  the 
Revised  Statutes,  article  1361.  No  special  charge  need  be 
asked  under  such  circumstances.  If  the  defendant  had  asked 
ii  special  charge  contradictory  of  this,  and  it  had  been  given, 
it  would  not  have  cured  the  error,  for  the  jury  would  have 
been  left  in  doubt  as  to  which  was  to  govern  them,  and  this 
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would  have  been  error:  San  Anionic  eie.  Ry.  Co,  ▼.  Robinson^ 
73  Tex.  277.  It  does  not  come  within  the  rule  laid  down  in 
Robinson  v.  Vamell,  16  Tex.  888;  Linn  ^  Wright,  18  Tex. 
817;  70  Am.  Dec.  282;  and  numerous  cases  on  that  line. 


Carribrs  of  Passbngbrs— Dbobbk  of  Gabb  abd  Skill  Rbquirbd.— 
Railroad  coinpriniei,  as  to  their  passeogen,  are  bound  to  ezeroiao  the  utmosl 
•care  and  nkill  which  prudent  persons  would  be  likely  to  exercise  as  to  them- 
selves under  like  circumstances:  LomtvilU  etc  R.  R,  Co.  ▼.  Minogut,  90  Ky. 
369;  29  Am.  St.  Rep.  378,  and  note.  The  law  imposes  upon  carritrs  the 
duty  of  exercising  the  highest  care,  skill,  and  diligence  in  the  transportation 
of  passengers,  and  liolds  them  responsible  for  the  consequence  of  the  slight- 
est negligence  resulting  in  injury  to  the  persons  sustaining  that  rt- laiion  to 
them:  Alabama  eU,  R,  R.  Co.  ▼.  hUl,  93  Ala.  514;  30  Am.  St  Rep.  65,  and 
note;  but  they  are  not  insurers  of  the  absolute  safety  of  their  pasdengeis: 
Chicago  He.  R.  R.  Co.  ▼.  PUUbury,  123  111.  9;  5  Am.  St.  Rep.  483,  and  note; 
Deyo  ▼.  New  York  etc  R.  R.  Co.,  34  N.  Y.  9;  88  Am.  Dec.  418,  and  note; 
Peier9  r.  RylatuU,  20  Pa.  St.  497;  59  Am.  Deo.  746.  Conint,  see  Nuiih- 
vUU  eU.  R.  R.  Co.  ▼.  EtiioU,  1  Cold.  611;  78  Am.  Dec.  506,  and  note.  This 
question  will  be  found  fully  discussed  in  the  extended  notes  to  the  following 
oases:  Pfuladelp/ua  etc  R.  R.  Co.  ▼.  Andernon,  20  Am.  St.  Hep.  490;  /^outf- 
ffiUe  etc  Ry.  Co.  t.  Snyder,  10  Am.  St.  Rep.  64;  Memphu  etc.  Ry.  Co.  ▼.  String^ 
fellow,  51  Am.  Rep.  602;  IngaiU  v.  BilU^  43  Aol  Deo.  355,  and  Beyeman  ▼. 
WeHem  R.  B.  Corp.^  64  Am.  Dec  521. 


National  Bank  v.  Fink, 

[8e  Tbzis^  808.] 
POBLXO  OlVIOBBS— AaSIOKMBKT  OF,  OB  A   LiBN  UPOK,  BaLAKIBI  0«  FbBS  OB. 

It  is  contrary  to  public  policy  for  an  officer  to  assign  or  give  %  lien  upon 
his  unearned  compensation,  whether  it  be  salary  or  fees,  and  any  saoh 
assignment  or  lien  will  be  treated  as  Toid. 

Millard  Patterson  and  C.  N.  BuckUr^  for  the  appellant. 
T.  £.  Nugent  and  M.  W  Siantonj  for  the  appellees. 

*^'  Bbown,  a.  J.  The  court  of  civil  appeals  of  the  fourth 
supreme  judicial  district  certify  to  this  court  the  following 
question  as  involved  in  the  above  cause:  '*  Is  it  contrary  to 
public  policy  in  this  state  for  a  public  ofiBcer  (he  having 
qualified  and  being  in  ofBce)  to  give  a  lien  upon  his  unearned 
ofiBcial  compensation?" 

The  court  makes  the  following  statement  of  the  facts:  '^  The 
officer  in  this  case  was  assessor  of  El  Paso  county,  and  to 
secure  his  promissory  *^^  note  he  gave  appellant  bank  an 
express  lien  on  '  whatever  funds  may  be  coming  to  me  as  the 
iissessor  of  El  Paso  county,  Texas,  from  the  said  county.'  ** 

AM.  Sx.  Rbp.,  VOiU  XL,  — is 
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To  this  quefition  we  answer,  that  it  is  contrary  to  the  pub> 
lio  policy  of  this  state  for  a  public  officer  to  assign  or  give  a 
lien  upon  his  unearned  compensation  which  is  given  by  law, 
whether  such  compensation  be  salary  or  fees,  and  that  any 
such  assignment  or  lien  is  void. 

In  England  the  authorities  seem  to  be  unanimous  in  hold- 
ing such  assignment  void,  as  being  contrary  to  public  policy: 
Flarty  v.  Odlum^  8  Term  Rep.  681;  Barwiek  v.  Reade,  1  H. 
Black,  627;  Arbuekle  v.  Cowian,  8  Bos.  A  P.  328;  Wells  v. 
Foster,  8  Mees.  &  W.  149;  Hili  y.  Paul,  8  Clark  &  F.  3  )7; 
Palmer  v.  Bate,  2  Brod.  A  B.  673;  Liverpool  v.  Wright^  28  L.  J., 
N.  S.,  0.  871;  Davis  v.  Marlborough^  1  Swanst.  79;  Stone  v. 
Lidderdahj  2  Anstr.  633;  Lidderdale  v.  Duke  of  Montroeey  4 
Term  Rep.  248. 

The  American  text-writers  and  courts  nearly  all  follow  the 
rule  laid  down  in  the  English  cases:  Story's  Equity  Juris- 
prudence! sec.  1040  d;  Mecham  on  Public  Offices',  sec.  874; 
Greenwood  on  Public  Policy,  351 ;  Bliss  v.  Lawrenee,  58  N.  Y. 
442;  17  Am.  Rep.  273;  Bangs  v.  Dunn,  66  Cal.  72;  Schloss  v. 
Hewlett,  81  Ala.  266;  King  v.  Hawkins  (Ariz.,  Feb.  8,  1888.), 
16  Pao.  Rep.  434;  Bowery  Nat  Bank  v.  Wilson,  122  N.  Y.  478; 
19  Am.  St  Rep.  507;  Field  v.  Chipley,  79  Ky.  260;  42  Aul 
Rep.  215;  Schwenk  v.  Wyckoff,  46  N.  J.  Eq.  560;  19  Am.  St 
Rep.  438;  Webb  v.  McCauley,  4  Bush,  10. 

In  People  v.  Dayton,  50  How  Pr.  143,  it  is  held  that  the 
assignment  of  unearned  fees  does  not  fall  within  the  rule  sus- 
tained by  the  courts  as  to  salaries.  But  in  the  case  of  Bowery 
Nat.  Bank  v.  Wilson,  122  N.  Y.  478,  19  Am.  St  Rep.  507,  this 
case  was  disapproved  by  the  court  of  appeals  of  that  state.  It 
was  there  held  that  the  same  reasons  applied  against  assign- 
ing unearned  fees  as  to  a  salary,  and  that  such  assignment  is 
void. 

The  validity  of  an  assignment  of  unearned  fees  was  the 
subject  under  consideration  in  Schloss  v.  Hewlett,  81  Ala.  266, 
and  the  court  there  held  the  assignment  to  be  against  public 
policy  and  void. 

Field  V.  Chipley,  79  Ky.  260,  42  Am.  Rep.  216,  was  a  case 
involving  the  validity  of  an  assignment  of  fees  by  a  clerk,  the 
fees  being  unearned,  and  the  assignment  was  held  to  be  void. 

There  is  no  distinction  in  principle  between  the  assignment 
of  unearned  fees  and  the  asRignment  of  unearned  salarv.  If 
anything,  the  reason  is  stronger  for  holding  such  assignment 
of  fees  void  than  for  holding  a  like  assignment  of  a  salary  to 
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be  invalid;  because  a  salary  is  a  fixed  sum  for  a  given  time, 
and  there  could  be  no  doubt  as  to  the  amount  to  wliich  the 
assignee  would  be  entitled;  while  in  case  of  fees  to  be  paid 
by  a  county  or  state,  the  officials  would  be  required  to  go  into 
a  settlement  of  the  question  of  amount,  with  many  different 
persons  in  some  instances,  which  would  confuse  and  embar- 
rass the  public  business:  BlisB  v.  Lawrenee,  58  N.  Y.  442;  17 
Am.  Rep.  273. 

In  State  Bank  ▼.  HtutingSf  16  Wis.  75,  the  oourt  held  that 
a  judge  of  a  ^^^  court  could  assign  his  salary  before  it  was 
earned.  The  only  reference  made  in  that  case  to  the  great 
number  of  cases  to  the  contrary  is  in  this  language:  ''It  is 
true  we  have  been  referred  to  some  English  cases  which  hold 
that  the  assignment  of  the  pay  of  officers  in  the  public  serv- 
ice,  judges'  salaries,  pensions,  etc.,  was  void  as  being  against 
public  policy;  but  it  was  not  contended  that  the  doctrine  of 
those  cases  was  applicable  to  the  condition  of  society,  or  to 
the  principles  of  law  or  public  policy  in  this  country."  So 
slight  a  consideration  of  the  number  of  cases  decided  by 
courts  of  eminent  ability  shows  that  the  court  in  that  case 
did  not  give  sufficient  thought  to  the  question  involved  to 
entitle  the  opinion  to  weight. 

In  the  case  of  Mvihall  v.  Quinn^  1  Oray,  105,  61  Am.  Dec. 
414,  which  is  sometimes  referred  to  as  authority  for  the  valid- 
ity of  such  assignments,  the  matter  in  dispute  was  neither 
fees  nor  salary  of  a  public  officer,  but  was  for  the  price  of  work 
done  for  a  city. 

Brackett  v.  Blake^  7  Met.  335,  41  Am.  Dec.  442,  is  referred 
to,  but  in  that  case  the  question  of  public  policy  was  not  con- 
sidered. 

Macomber  v.  Doane^  2  Allen,  541,  was  a  case  in  which  an 
officer  had  assigned  his  salary,  but  the  only  question  consid- 
ered was  as  to  whether  or  not  it  was  assignable  on  account  of 
its  being  a  mere  possibility.  Public  policy  was  not  discussed 
nor  mentioned  in  the  case. 

The  case  of  State  Bank  v.  Hastings,  15  Wis.  75,  is  the  only 
case  except  People  v.  Dayton^  50  How.  Pr.  143,  that  we  find 
sustaining  any  such  assignment  when  the  case  was  placed 
before  the  court  on  the  ground  of  violation  of  public  policy. 
We  have  seen  that  the  latter  case  was  overruled,  which  leaves 
the  former  alone  to  support  the  assignment  of  such  claims. 

Flarty  v.  Odium,  3  Term  Rep.  681,  is  the  leading  English 
case  on  this  subject.    The  assignability  of  the  half  pay  of  an 
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officer  was  in  question,  and  Lord  Kenyon  said:  ''Emola- 
xneiitfl  of  this  sort  are  granted  for  the  dignity  of  the  state  and 
for  the  decent  support  of  those  persons  who  are  engaged  in  ■< 
the  service  of  it.  It  would  therefore  be  highly  impolitic  to 
permit  thetn  to  be  assigned;  for  persons  who  are  liable  to  be 
called  out  in  the  service  of  their  country  ought  not  to  be  taken 
from  a  state  of  poverty." 

81x88  V.  Lawrence^  58  N.  Y.  442, 17  Am.  Rep.  273,  is  the  lead- 
ing Americiin  case  on  the  subject.  The  court,  discussing  the 
que:5tionof  public  policy,  gives  this  sound  reason  for  its  deci- 
sion: "The  public  service  is  protected  by  protecting  those 
engaged  in  performing  public  duties;  and  this  not  upon  the 
ground  of  their  private  interests,  but  upon  that  of  the  necessity 
of  securing  the  efTiciency  of  the  public  service,  by  seeing  to  it 
that  the  funds  provided  for  its  maintenance  should  be  received 
by  those  who  are  to  perform  the  work,  at  such  periods  as  the 
law  had  appointed  for  their  payment." 

The  court  in  Schloss  v.  Hewlett^  81  Ala.  270,  holding  that 
the  assignment  by  a  public  officer  of  imearned  fees  was  con- 
trary to  public  *®*  policy  and  void,  said:  **It  is  easy  to  see 
how  great  abuses  would  follow  if  such  transfers  were  per- 
mitted. Not  only  would  there  exist  a  constant  temptation  to 
anticipate  future  earnings  under  the  stress  of  present  finan- 
cial pressure,  at  usurious  rates  of  discount,  but,  when  com- 
pleted, one  of  the  strongest  incentives  to  industrious  exertion 
— the  expectation  of  pecuniary  reward  in  the  near  future — 
would  be  gone." 

Dignity  of  office,  in  the  sense  that  the  term  is  used  in  the 
English  cases,  docs  not  exist  in  this  country;  and  yet  there 
is  a  dignity,  or  at  least  should  be,  attending  every  office,  in 
that  sense  that  a  proper  and  independent  discharge  of  its 
duties  inspires  respect  for  the  officer  and  for  the  office.  In 
this  more  important  sense  of  dignity  the  same  reason  can  be 
well  applied  in  this  country.  The  law  provides  compensation 
for  official  service  in  order  to  enable  the  officer  to  be  free  from 
the  cares  of  making  provision  for  his  own  support  and  that  of 
his  family  during  the  term  of  office,  that  he  may  devote  his 
whole  time  to  the  discharge  of  the  duties  of  his  office.  If 
such  officer  is  permitted  to  assign  his  salary  or  fees  before 
earned  he  may  thus  deprive  himself  and  family  of  this  sup- 
port, and  to  secure  it  he  must  look  to  some  other  source, 
thereby  depriving  the  state  of  the  careful  and  thoughtful 
attention  that  the  public  interest  demands.    A  hungry  maa 
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is  weak  in  the  presence  of  temptation,  no  matter  what  may 
be  his  ability  to  withstand  it  in  a  case  of  independence. 

To  deprive  such  an  officer  of  the  means  of  daily  support 
for  himself  and  family,  while  his  time  must  be  given  to  work 
in  which  he  can  expect  no  relief,  would  be  a  strong  induce- 
ment to  resort  to  methods  which,  if  not  dishonest,  would  at 
least  be  inconsistent  with  the  public  good,  and  the  dignity  of 
his  office  be  destroyed  by  losing  the  respect  and  confidence  of 
the  public. 

In  this  state  the  terms  of  office  are  short  and  elections  fre- 
quent. The  man  in  office  who  might  be  indebted  to  a  creditor 
of  influence  and  wealth  might  be  greatly  tempted  to  yield  to 
the  demands  of  such  creditor  in  order  to  secure  his  influence 
in  the  next  election;  and  a  creditor  having  an  insolvent 
debtor  a  candidate  for  office  would  have  a  strong  incentive  to 
lend  his  aid  and  influence  to  his  election,  in  order  to  secure 
his  debt  by  this  means.  It  may  be  said  that  these  are  mere 
probabilities,  but  they  are  not  impossibilities,  nor  are  they  too 
remote  for  consideration  in  this  connection.  There  are  other 
reasons  which  suggest  themselves  why  such  assignments 
flhould  not  be  permitted,  but  these  are  sufficient  to  show  the 
rule  to  be  well  founded. 

This  opinion  will  be  certified  to  the  court  of  civil  appeals 
for  its  observance.  

OrnciRS — AssToivHBNT  or  Unkarnkd  Salakt.^ A  contract  for  theialo 
and  collection  of  the  future  salary  of  his  office  by  a  public  officer  is  against 
pul>1ic  policy  and  void:  State  T.  WiUiamaont  118  Mo.  146;  ante,  p.  35S,  and 
note,  with  the  oaset  ooUected. 


Wbathbbpobd,  Mineral  Wells,  and  Northwest- 
ern Railway  Company  v.  Granger. 

[86  TlZAS,  860.] 

Corporations. — A  Promoter,  though  he  purported  to  aet  on  behalf  of  tho 
projected  corporation,  and  not  for  himself,  oannot  be  treated  as  its  agents 
because  the  nominal  principal  is  not  then  in  ezistenoe.  Hence  when 
there  is  nothing  more  than  a  oontraot  by  the  promoter,  in  which  he 
nndertakes  to  bind  the  future  oorporation,  taoh  oontraot  oannot  bo  on- 
forced. 

Corporations.— CoMTRAOTs  Madb  bt  Pbohotbrs  oh  Bbhalf  or  a  Pro- 
jrotei)  Ck)RPORATiON,  withiu  the  soope  of  ito  general  authority,  may  bo 
adopted  by  it  after  its  organintion,  and  tnoh  adoption  results  from  tho 
corporation  after  its  organization,  with  notioo  of  the  faetoy  aooepting  tho 
benefits  of  the  contract. 
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OOKK^UTIONa.— ThSSB  is  wo  ImFUMD  PbOMU  ImTUTID  to   a  CoKFCttA- 

no*  to  pay  for  tho  toirioM  of  a  oorporator  or  promoier  boforo  it  noiig 
into  ozistenoo. 

OOXFOBATIONS.— If   A   PbOMOTBR   OF   A   RULWAT   OORPOBATIOir    AoBBS 

WITH  A  TmKO  Pbbmn  to  aid  io  prooaring  a  botnu  for  •nch  oorpoiatiooy 
and  tho  ftofitM  it  procnrod  through  hia  aid,  and  the  corporation  aft«w 
warda  organixM,  it  doea  not»  by  accepting  the  bonui,  become  liable  oa 
the  contract  thoa  made  by  the  promoter. 

OORPOBATIOM   ARB    NOT   LlABLB    UTOH    COKTRAOIB    MaDI    BBTOBB   TbMX 

AEB  Of  ExisTRKOB,  and  this  role  is  applicable  under  the  atatntaa  of 
Texas  to  contracts  made  with  an  attorney  by  a  promoter  for  seirioaR 
in  adrising  as  to^  and  preparing,  articles  of  incorporation. 

0.  A.  McCaUy  for  the  plaintiff  in  error. 
/.  W.  Stephens,  for  the  defendant  in  err6r. 

'**  Oainbb,  a.  J.  Thifi  suit  was  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  upon  open 
account  for  services  rendered.  The  plaintiff  in  the  trial  court 
obtained  a  judgment,  which  was  affirmed  by  the  court  of  civil 
appeals.  This  writ  of  error  is  sued  out  for  the  purpose  of 
reversing  that  judgment. 

The  plaintiff  in  error,  the  defendant  in  the  trial  court,  is  a 
corporation,  organized  under  the  general  law  of  the  state  for 
the  purpose  of  constructing  and  operating  a  railroad.  Tho 
defendant  in  error,  the  plaintiff  in  the  trial  court,  is  a  practic- 
ing attorney  at  law.  The  services  for  which  a  recovery  was 
sought  were  for  aiding  to  raise  a  &ontM,  and  for  legal  advice 
and  assistance,  and  were  rendered  both  before  and  after  the 
filing  with  the  secretary  of  state  the  company's  articles  of 
incorporation. 

The  testimony,  as  shown  by  the  statement  of  facts,  in  so 
far  as  it  bears  upon  the  question  before  the  court,  is  in  sub- 
stance as  follows: 

The  plaintiff  testified  that  in  March,  1889,  he  was  employed 
by  one  Anderson  to  assist  in  raising  a  bonus  for  the  defendant 
company,  and  "agreed  that  the  said  company  would  pay  him 
well  for  his  services";  that  Anderson  was  a  promoter  of  the 
corporation,  and  represented  himself  as  its  general  manager, 
and  employed  plaintiff  not  only  to  assist  in  procuring  the 
bonuSj  but  to  attend  to  all  the  company's  business  as  its  attor^ 
ney;  that  in  September,  1889,  Anderson  allowed  his  account, 
and  was  at  that  time  the  owner  of  a  majority  of  the  stock, 
which  he  subsequently  transferred  to  one  Stone,  the  president 
of  the  company,  and  his  associates. 

Stone  testified,  on  behalf  of  the  company,  that  in  the  spring 
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of  1889,  in  Kansas  City,  Missouri,  he  employed  Anderson  to 
go  to  Weatherford,  and  to  procure  a  bonus  of  forty  thousand 
dollars,  and  survey  the  right  of  way  for  a  railroad  from  that 
city  to  Mineral  Wells,  and  to  pay  him  one  thousand  dollars 
for  his  services;  that  he  had  paid  Anderson  according  to  his 
agreement;  that  he  did  not  know  that  Anderson  had  ever 
employed  plaintiff  for  any  purpose;  that  Anderson  was  never 
general  manager  for  the  company,  and  held  no  office  in  it 
except  that  of  director;  that  he  knew  that  the  plaintiff  was 
interesting  himself  in  procuring  the  bonus^  but  supposed  he 
was  working  for  one  Johnson,  who  was  one  of  the  charter 
members,  and  who  owned  certain  coal  lands  which  he  wished 
to  sell  to  the  projectors  of  the  railroad;  that  plaintiff  never 
said  any  thing  to  him  about  the  company  owing  him  any 
thing,  and  that  the  first  he  knew  of  plaintiff's  claim  was  when 
this  suit  was  brought. 

There  was  further  testimony  tending  to  show  that  Anderson 
was  the  chief  active  promoter  of  the  enterprise,  and  that  he 
had  the  principal  '^'  management  of  the  business  from  its 
inception  in  March  until  be  retired  in  September,  1889;  and 
that  during  this  time  the  plaintiff  was  frequently  in  attend- 
ance upon  him,  aiding  and  assisting  him  in  procuring  the 
bonvSf  and  otherwise  promoting  the  objects  of  the  company. 

No  controversy  is  raised  in  this  court  as  to  the  fact  of 
plaintiff's  services,  or  as  to  their  value. 

The  trial  judge,  as  conclusions  of  fact,  found,  in  substance, 
that  some  kind  of  a  company  was  formed  to  build  the  railway 
from  Weatherford  to  Mineral  Wells;  that  Anderson  was  *'  the 
principal  mover  in  said  scheme,  and  was  so  recognized  by  all 
parties";  that  he  employed  plaintiff  to  assist  him  in  procur- 
ing a  bonus  and  in  otherwise  advancing  the  enterprise,  and 
that  the  plaintiff  rendered  service  under  said  employment, 
both  before  and  after  the  articles  of  the  company  were  filed; 
that  the  bonus  was  raised,  and  was,  after  its  incorporation, 
accepted  by  said  company. 

The  court  of  civil  appeals  adopt  the  findings  of  the  trial 
judge,  and  add  additional  findings  as  follows:  ^'  The  charter  of 
the  defendant  company  was  signed  and  acknowledged  about 
June  1,  1889,  and  was  filed  in  the  office  of  the  secretary  of 
state  at  Austin,  July  2,  1889.  The  bonus,  or  subsidy,  was  not 
secured  until  after  the  filing  of  the  charter.  The  record 
would  have  justified  the  trial  court,  and  so  justifies  us,  in 
finding,  as  we  do,  the  fact  to  be,  that,  in  availing  itself  of  the 
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subsidj  seoured,  the  company  knew  of  the  tenrioes  of  tbe 
plaintiff  in  raising  the  6oniM." 

Under  the  statute,  the  corporation  came  into  existence  wheo 
its  articles  of  incorporation  were  filed  in  the  office  of  secretary 
of  state:  Rev.  Stats.,  arts.  4104,  4105.    Although  the  triAl 
court  found  that  the  services  for  which  pliiintifif  sued  were 
rendered  in  part  before  and  in  part  after  the  filing  of  the  arti* 
oles,  their  value  was  assessed  as  an  entirety  at  five  hundred 
dollars,  and  judgment  was  rendered  for  the  whole  amount. 
In  this  there  was  error.     We  are  of  opinion  that,  under  the 
circumstances  of  this  case,  as  shown  by  the  evidence,  the 
defendant  corporation  cannot  be  held  liable  to  the  plaintiflT 
for  any  services  rendered  by  him  before  it  was  brought  into 
legal  existence. 

Upon  the  question  as  to  the  liability  of  a  corporation  grow- 
ing out  of  contracts  made  on  its  behalf  by  its  promoters 
there  is  considerable  diversity  and  some  conflict  of  opinion. 
But  there  are  some  propositions  affecting  this  question  upon 
which  the  authorities  seem  to  be  in  substantial  accord.     A 
promoter,  though  he  purport  to  act  on  behalf  of  the  projected 
corporation,  and  not  for  himself,  cannot  be  treated  as  agent, 
because  the  nominal  principal  is  not  then  in  existence;  and 
hence  when  there  is  nothing  more  than  a  contract  by  a  pro- 
moter, in  which  he  undertakes  to  bind  the  future  corporation, 
it  is  generally  conceded  that  it  cannot  be  enforced:  Kelner  v. 
Baxter^  L.  R.  2  Com.  P.  174;  Melhado  v.  Porto  Allegre  etc  Ry, 
Co.,  L.  R.  9  Com.  P.  503. 

••*  The  promoters  themselves  are  liable  upon  the  contract, 
unless  the  person  with  whom  they  engage  agrees  to  look  to 
some  other  fund  for  payment:  Kerridge  v.  Hesse,  9  Car.  ft  P. 

200. 

The  statute,  however,  which  authorizes  the  incorporation 
may  provide  that  the  corporation,  when  formed,  shall  pay  the 
necessary  expenses  of  promoting  the  scheme;  in  such  a  case, 
though  the  right  of  action  is  dependent  upon  the  contract, 
the  liability  is  created  by  the  statute:  Re  Rotherham  etc.  Co., 
60  L.  T.,  N.  8.,  219. 

It  is  now  held  in  England,  that  although  the  articles  of 
association  bind  the  company  to  pay  the  expenses  of  its  pro- 
motion, a  third  party  cannot  avail  himself  of  such  a  provi- 
sion so  as  to  maintain  an  action  against  the  company:  Re 
Rotherham  etc.  Co.,  50  L.  T.,  N.  8.,  219;  EUy  v.  Positive  etc. 
Assur.  Co.,  34  L.  T.,  N.  8.,  190. 
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It  18  also  generally  held  that  contracts  by  promoters  made 
on  behalf  of  the  corporation,  within  the  scope  of  its  general 
authority,  may  be  adopted  by  the  latter  after  its  organization. 
Some  of  the  courts  say  they  may  be  ratified;  but  ratification 
presupposes  a  principal  existing  at  the  time  of  the  agentV 
action,  and  it  seems  to  us,  therefore,  that  the  term  is  not 
applicable  in  its  technical  ifense:  MeArthur  v.  Time$  Printing 
Co.,  48  Minn.  319;  31  Am.  St.  Rep.  653;  SpiUer  y.  Parit 
Skating  Rink  Co.,  L.  R.  7  Ch.  Div.  368. 

With  the  exception  of  the  law  courts  of  England  the  rule 
is  also  very  generally  recognized,  that  if  a  contract  be  made  on 
behalf  of  a  corporation  by  its  promoters,  and  the  corporation, 
after  its  organization,  with  a  knowledge  of  the  facts,  accepts 
its  benefits,  it  must  take  it  with  its  burdens;  and  if  the  other 
party  has  performed  the  stipulation  binding  upon  him,  it  may 
be  enforced  as  against  the  corporation:  SpiUer  ▼.  Paris  Skair 
ing  Rink  Co.,  L.  R.  7  Ch.  Div.  368;  Touche  v.  Metropolitan 
Ry.  Warehoueing  Co.,  L.  R.  6  Ch.  671. 

But  as  to  the  application  of  the  rule  last  announced  the 
courts  differ  in  opinion.  A  leading  case  upon  this  subject  is 
Edwards  v.  Grand  Junction  Ry.  Co.,  1  Mylne  &  C.  650.  There 
the  promoters  of  the  railway  company  had  entered  into  a 
contract  with  the  trustees  of  a  turnpike  company,  in  which 
the  latter  agreed  to  withdraw  their  opposition  to  an  act  of 
parliament  for  the  incorporation  of  the  railway  company,  in 
consideration  of  an  agreement  by  the  promoters  to  insert  cer- 
tain clauses  in  the  act  as  to  the  nature  of  the  necessary  con- 
structions at  the  crossing  of  the  railway  and  the  turnpike 
road,  and  the  opposition  was  withdrawn,  but  the  clauses  were 
not  inserted,  and  it  was  held  that  the  railway  company 
should  be  enjoined  from  constructing  the  crossing  in  a 
manner  different  from  that  specified  in  the  clauses  which 
had  been  agreed  upon  and  had  been  omitted.  The  correctness 
of  the  ruling  in  this  case  was  seriously  questioned  in  the 
house  of  lords  in  Preston  v.  Liverpool  etc.  Ry.  Co,,  6  H.  L.  Cas. 
605,  and  in  Caledonian  etc.  Ry,  Co.  v.  Helensburg,  3  Macq. 
891,  2  Jur.,  N.  S.,  695.  We  presume  the  doubt  as  to  this  case 
arises  from  the  fact  that  the  only  benefit  accepted  ***  by  the 
defendant  company  was  the  exercise  of  the  powers  conferred 
upon  it  by  the  act  of  parliaments 

When  the  promoters  of  a  railway  company  have  agreed 
with  a  landed  proprietor  through  whose  estate  the  road  is 
projected  to  run,  to  take  the  requisite  quantity  of  his  land  at 
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a  stipulated  price,  and  after  the  corporation  is  formed  it  takes 
the  land,  it  is  certainly  equitable  that  the  company  shoald 
be  made  to  pay  the  agreed  compensation;  and  the  doctrine  la 
recognized  in  many  English  equity  cases:  Stanley  v.  ChetUr 
etc.  Ry.  Co.^  3  Mylne  &  C.  773;  Gooday  v.  Colchester  etc.  Ry. 
Co.f  17  Beav.  132;  L.  R.  15  Eq.  596;  Preston  v.  Liverpool  etc. 
Ry.  Co.,  5  H.  L.  Cas.  605;  L.  R.  7  Eq.  124;  Edwards  y.  Grand 
Junction  Ry.  Co.,  1  Mylne  <fe  C.  650. 

The  same  rule  has  been  announced  also  in  many  American 
cases:  Little  Rock  etc.  R.  R.  Co.  v.  Perry,  37  Ark.  164;  Paxion 
Cattle  Co.  Y.  First  Nat.  Bank,  21  Neb.  621;  59  Am.  Rep.  852; 
Grape  Sugar  etc.  Co.  y.  Small,  40  Md.  395;  Bommer  v.  Ameri^ 
can  etc  Manufacturing  Co.,  81  N.  Y.  468;  BatteUe  y.  North' 
toeslem  etc.  Pavement  Co.^  37  Minn.  89;  MeArthur  ▼.  Times 
Printing  Co.,  48  Minn.  319;  31  Am.  St  Rep.  653. 

Having  exercised  rights  and  enjoyed  benefits  secured  to  it 
by  the  terms  of  a  contract  made  by  its  promoters  in  its  behalf 
a  corporation  should  be  held  estopped  to  deny  its  validity. 

Again,  when  the  promoters  of  a  corporation  have  made  a 
contract  in  its  behalf,  to  be  performed  after  it  is  organized,  it 
may  be  deemed  a  continuing  offer  on  part  of  the  other  party 
to  the  agreement,  unless  withdrawn  by  him,  and  may  be 
accepted  and  adopted  by  the  corporation  after  such  organiaa- 
tion;  and  the  exercise  of  any  right  inconsistent  with  the  non* 
existence  of  such  contract  might  be  deemed  ooncluaivo 
evidence  of  such  adoption. 

But  there  are  some  cases  which  go  a  step  further.  Low  ▼• 
Connecticut  etc.  R.  R.  Co.,  45  N.  H.  370,  was  a  case  of  a  Ver- 
mont corporation  sued  in  New  Hampshire  upon  a  contract 
made  in  the  former  state.  After  a  charter  had  been  granted, 
but  before  an  organization  had  been  effected,  a  public  meet- 
ing was  held  to  promote  the  enterprise,  at  which,  it  is  to  be 
presumed  from  the  opinion,  the  corporators  were  present  or 
were  presented.  A  proposition  was  made  that  the  plaintiff 
should  be  employed  and  paid  to  visit  various  towns  and  cities 
to  interest  capital  in  the  projected  scheme,  and  to  solicit  and 
procure  subscriptions.  The  plaintiff  accepted  the  offer  and 
performed  the  services,  and  it  was  held  that  the  corporation 
was  liable.  The  court  determined  that  the  question  of  liability 
depended  upon  the  law  of  Vermont,  as  announced  in  the  case 
of  Hall  V.  Vermont  etc.  R.  R.  Co.,  28  Vt.  401.  But  they  were 
also  inclined  strongly  to  think  that  upon  general  principles 
the  company,  by  accepting  subscriptions  which  were  procured 
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by  the  plaintiff,  boand  itself  to  pay  for  his  services.  They 
also  seem  to  recognize  the  doctrine  that,  after  a  charter  has 
been  granted,  a  majority  of  the  corporators  have  the  power  to 
make  contracts  necessary  to  perfect  the  organization,  which 
may  be  binding  **^  upon  the  company  when  formed.  But 
they  also  lay  stress  upon  the  fact  that  the  charter  of  the 
defendant  corporation  provided,  that  **the  expenses  of  all 
surveys  and  examinations,  as  also  of  the  preliminary  surveys 
already  made  and  making,  and  all  manner  of  incidental 
expenses  relating  thereto,  shall  be  paid  by  said  corporation." 

In  Hall  V.  Vermont  etc,  R,  R.  Co.^  28  Vt.  401,  a  corporator 
was  held  entitled  to  recover  for  necessary  services  in  organiz- 
ing the  company,  although  there  was  no  express  promise  by 
«ny  one  that  he  should  be  paid.  Unless  the  charter  of  the 
company  provided  for  the  payment  of  such  expenses,  this 
decision  we  think  is  unsupported  by  authority. 

It  is  generally  held,  that,  in  the  absence  of  such  provision 
in  the  act  of  incorporation  in  case  of  a  special  charter,  or  in 
the  general  law,  or  in  the  articles  of  incorporation  under  a 
general  law,  no  implied  promise  can  be  imputed  to  a  corpora- 
tion to  pay  for  the  services  of  a  corporator  or  promoter  before 
the  corporation  comes  into  existence.  A  contract  made  by 
promoters  may  be  adopted  by  a  corporation,  expressly  or 
impliedly,  by  exercising  rights  under  it;  but  otherwise  it  is 
not  binding  upon  such  corporation:  Kelmer  v.  Baxter ,  L.  R. 
2  Com.  P.  174;  Melhado  v.  Porto  Allegre  etc.  Ry.  Co.,  L.  R. 
9  Com.  P.  503;  New  York  etc.  R.  R.  Co.  v.  Ketchum,  27  Conn. 
170;  Kerridge  v.  Hesse,  9  Car.  &  P.  200;  Munson  v.  Syracuse 
•etc,  R.  R.  Co.y  103  N.  Y.  58;  Morrison  v.  Qold  Mountain  etc. 
Mining  Co.,  52  Cal.  306;  Oent  v.  Manufacturers  etc.  Ins.  Co., 
107  HI.  652;  Rockford  etc.  R.  R.  Co.  v.  Sage,  65  HI.  328;  16 
Am.  Rep.  587;  Western  Screw  etc.  Co.  v.  Covsley,  72  III.  531; 
Buffington  v.  Bardon,  80  Wis.  635.  See,  also,  Caledonian  etc. 
Ry,  Co.  V.  Helensburg,  2  Macq.  391;  2  Jur.,  N.  8.,  695;  Tift  ▼. 
Quaker  City  Nat.  Bank,  141  Pa.  St.  550. 

Now,  when  it  is  said  that  when  a  corporation  accepts  the 
benefit  of  a  contract  made  by  its  promoters,  it  takes  it  cum 
onere,  it  is  important  to  understand  distinctly  what  is  meant. 
There  is,  so  far  as  this  matter  is  concerned,  a  radical  differ- 
ence between  a  promise  made  on  behalf  of  the  future  corpora- 
tion in  the  contract  itself,  the  benefits  of  which  the  corporation 
has  accepted,  and  the  promise  in  a  previous  contract  to  pay 
£oT  services  in  procuring  the  latter  to  be  made.    This  is  well 
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illustrated  by  the  facts  of  the  present  case.     Here  a  propoei- 
iion  was  made  on  behalf  of  the  coropan  j,  by  its  promoters, 
that  if  a  bonus  should  be  subscribed  and  paid  to  it,  it  woald 
build  its  road  between  certain  points,  and  would  carry  ooai 
at  a  certain  stipulated  rate.    By  accepting  the  bonus,  the  com-^ 
pany  became  bound  to  fulfill  the  stipulations  of  that  contrmoC 
That  was  the  burden  which  it  took  with  the  benefit  of  the 
agreement.     But  it  also  appears  that  one  of  the  promoters 
promised  the  plaintiff,  that  if  he  would  assist  in  procuring^ 
subscribers  to  the  bonu$^  the  company  would  pay  him  for 
bis  services.    This  was  no  part  of  the  contract  the  benefits  ot 
which  were  taken  by  the  defendant. 

The  benefits  of  a  contract  are  the  advantages  which  result 
to  either  party  from  a  performance  by  the  other;  and  in  like 
manner  its  burdens  are  such  as  its  terms  impose.  A  more  accu- 
rate manner  of  stating  the  '^*  nature  of  the  plaintiff's  demand 
is  to  say,  that  the  defendant  has  accepted  the  benefit  of  the 
plaintiffs  services  and  should  pay  for  them.  It  is  true,  in 
one  sense,  that  the  company  has  had  the  benefit  of  plaintiff '» 
services,  and  it  is  equally  true  that  it  would  have  had  that 
benefit  if  the  services  had  been  rendered  under  an  employ- 
ment by  the  subscribers  to  the  bonus;  and  3^et  in  the  latter 
case  it  could  not  be  claimed  that  the  company  would  be  lia- 
ble for  such  services,  unless  payment  for  them  by  the  com-- 
pany  were  made  one  of  the  terms  of  the  contract  between  the- 
company  and  the  subscribers. 

In  re  Rotherham  etc,  Co,y  50  L.  T.,  N.  S.,  219,  in  the  opin* 
ion  of  one  of  the  justices,  this  language  is  used:  ''It  is  said 
that  Mr.  Peace  has  an  equity  against  the  company,  because 
the  company  had  the  benefit  of  his  labor.     What  does  that 
mean?    If  I  order  a  coat  and  receive  it  I  get  the  benefit  of 
the  labor  of  the  cloth  manufacturer;  but  does  any  one  dream 
that  I  am  under  any  liability  to  him?    It  is  a  mere  fallacy 
to  say  that,  because  a  person  gets  the  benefit  of  work  done  by 
somebody  else,  he  is  liable  to  pay  the  person  who  did  the 
work." 

There  is  no  doubt  as  to  the  plaintiff's  right  to  recover  for 
his  legal  services  in  advising  as  to  the  articles  of  incorporation 
and  in  correcting  and  preparing  this  paper.  Such  services 
are  usually  necessary,  and  it  would  seem  that  the  corpocation 
should  pay  for  them.  Such  payment  is  frequently  provided 
for  in  the  act  of  incorporntion,  or  in  the  articles  when  the 
incorporation  is  effected  under  a  general  law.     When  such  i» 


Jan.  1894.]    Wsathbrford  bto.  Rt.  Go.  v.  Gbakgbb.       845 

the  case,  perRons  who  take  stock  in  the  company  are  charge* 
Able  with  notice  that  a  liability  for  this  purpose  has  already 
been  created,  and  it  is  proper  for  the  corporation  to  discharge 
it.  Buty  in  the  absence  of  such  provision  in  the  statute  or  in 
the  articles,  it  may  be  unjust  to  shareholders  to  charge  the 
•corporation  with  liabilities  of  which  they  had  no  actual 
knowledge  at  the  time  they  accepted  the  shares.  We  there- 
fore hold,  with  some  hesitation,  that  claims  for  the  necessary 
expenses  of  the  organization,  under  our  statute,  should  not  be 
excepted  froiii  the  general  rule  applicable  to  contracts  made 
before  the  corporation  has  come  into  legal  existence. 

Applying  the  rules  we  have  announced  to  the  case  before 
us,  it  is  apparent  that  the  plaintiff  has  recovered,  in  part  at 
least,  for  services  for  which  the  defendant  was  not  bound  to 
pay.  He  made  his  contract  before  the  company  had  a  legal 
i^xistence  as  a  corporation,  with  a  single  promoter;  and  it  is 
ii  matter  of  no  moment  that  the  promoter  was  the  general 
manager  of  the  project,  and  became  the  owner  of  the  majority 
of  the  stock  upon  its  organization.  There  were  other  stock* 
holders.  The  law  requires  that  there  should  be  ten  at  least: 
Kev.  Stats.,  art.  4099. 

The  evidence  does  not  disclose  that  his  contract  with  Ander- 
6on  was  actually  known  to  any  other  person;  nor  do  we  see 
any  other  circumstance  from  which  knowledge  should  neces- 
t?ai  ily  be  inferred.  Since  Anderson  •**  had  no  power  to  bind 
the  future  corporation,  but  could  bind  himself,  the  inference 
from  his  assisting  Anderson  would  be  that  he  was  acting 
gratuitously,  or  that  Anderson  had  agreed  to  pay  him. 

Anderson  was  interested  in  shifting  his  contract  upon  the 
company;  and  it  may  be  doubted  whether,  although  he  became 
a  director,  notice  to  him  could  be  deemed  notice  to  the  com- 
pany. The  court  of  civil  appeals  find,  however,  that  the 
company  had  notice. 

Waiving  the  question  of  the  right  of  the  court  to  supplement 
the  finding  of  the  trial  judge  under  such  evidence,  and  the 
further  question  whether  there  be  any  evidence  to  support  this 
conclusion,  it  follows  from  what  we  have  already  said,  that 
the  question  of  the  company's  knowledge  does  not  affect  the 
case.  The  plaintiff's  contract  with  Anderson,  though  made 
by  the  latter  on  behalf  of  the  company,  was  not  a  lien,  encum- 
brance, or  burden  upon  the  contract  between  the  subscribers 
to  the  bont^and  the  defendant,  and  it  incurred  no  liability  on 
the  former  contract  by  accepting  the  benefit  of  the  latter. 


816  Weatherford  etc.  By.  Co.  «.  GRANaiB.     [Texai^ 

The  evidence  was  sufficient  to  sustain  a  recovery  by  the 
plaintiff  for  the  value  of  his  services  rendered  after  the  corpo- 
ration was  created;  but  the  court  below  failed  to  find  sepa- 
rately the  reasonable  worth  of  such  servioea.  Therefore,  th^- 
entire  judgment  must  be  reversed. 

We  deem  it  proper  to  say,  in  conclusion,  that,  if  the  opinion, 
in  the  case  of  McDonoxigh  v.  Firtt  Nat.  Banl^  34  Tex.  309,  is 
to  be  construed  as  holding  that  merely  by  accepting  the  bene- 
fit of  the  plaintiff's  labor,  the  defendant  ratified  and  became- 
bound  under  the  promoter's  contract,  it  does  not  meet  our" 
approval.  Whether  the  contract  in  that  case  was  one  which 
the  bank  had  the  power  to  ratify  is,  to  say  the  least,  a  doubt- 
ful question;  but  it  is  one  that  does  not  concern  us  here,  and 
upon  which  we  express  no  opinion. 

The  judgments  of  the  district  court  and  of  the  ooort  of  civil 
appeals  are  reversed  and  the  cause  remanded. 

Corporations— PROMOTBBS,  WHirHRa  Aov5tb. — Every  penon  aeting  by^ 
whatever  name  in  the  formation  of  a  company  at  any  period  prior  to  it» 
incorporation  oconpies  a  fidnoiary  relation  towards  it.     He  is  an  agent  of 
the  corporation,  and  subject  to  the  disabilities  of  its  agents:  Boaker  ▼.  JRiehm. 
mond  etc  Land  Co,,  S9  Va.  455;  37  Am.  St  Rep.  S79,  and  note.    See  the 
extended  note  to  PUUHmrg  Min.  Co,  ▼.  SpooMr,  17  Am.  St  Rep.  161,  and 
the  note  to  Memphis  etc  R.  R,  Co.  t.  Woods,  16  Am.  St  Rep.  08.     A  con-^ 
tract  made  by  promoters  of  a  projected  corporation,  in  its  name  and  for  it* 
benefit,  must  be  treated  as  the  contract  of  such  promoters,  acting  either 
jointly  as  individaals  or  as  general  partners,  and  they  may,eTen  after  organ* 
isation,  maintain  an  action  for  a  breach  of  snch  contract:  AbboU  t.  Hapgood^ 
150  Mass.  248;  16  Am.  St  Rep.  193. 

Ck>RPORATiON8~ Ratification  ot  Contracts  ot  Promotsi^ — Contract* 
made  by  promoters  of  a  corporation  in  anticipation  of  its  organisation  may 
be  ratified  by  it  after  its  incorporation,  and  such  ratification  may  be  accom- 
plished either  expressly  or  by  implication:  MeArthur  t.  Times  Printing  Co.^ 
48  Minn.  319;  31  Am.  St  Rep.  653.  A  corporation  has  power  when  organ- 
ized to  ratify  a  contract  made  by  its  promoters,  when  it  is  one  within  the- 
purposes  for  which  the  corporation  was  organized:  Slanton  t.  I^ew  Tort  etc 
Ry.  Co.,  59  Conn.  272;  21  Am.  St  Rep.  110,  and  note. 

CoRFORATiONB— PROMOtiBS—RscovERT  FOB  SvRVZon.— The  promoter  of 
a  corporation  cannot  recover  for  services  performed  for  it  prior  to  incorpo- 
ration in  the  absence  of  proof  that  a  majority  of  the  corporators  or  pro- 
moters of  the  corporation  authorised  the  service:  BeKs  Oap  B.  R,  Ook  y^ 
Christy,  79  Pa.  St  54;  21  Am.  Rep.  39. 

CoBFORATioNS— LiABiLiTT  ON  CONTRACTS  OF  Promotbbs. — Contracts  mado 
on  behalf  of  a  corporation  by  its  promoters  before  it  has  a  legal  existence 
do  not  bind  the  corporation,  unless  it  adopts  and  ratifies  them  after  it» 
incorporation:  PUtaburg  etc  Min.  Co.  ▼•  Qmntrell,  91  Tenn.  698.  This  ques- 
tion is  the  snbject  of  discussion  in  the  extended  notes  to  Moore  etc  Hard* 
wire  Co,  V.  Toxoers  Hardware  Co.,  13  Am.  St  Rap.  28^  and  Pittsbmrg  Mim^ 
Co,  V.  Spooner,  17  Am.  St  Rep.  161. 
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Western  Union  Telegraph  Company  v.  Nebl. 

[86  TMTAM,  868.] 

A  Tmlbqhafh  Corporatioh  has  Power  to  '  Make  Rsasovablv  Rroc- 
LATions  for  the  condaot  of  ite  busineM^  and  its  customers  are  bound  by 
them  after  they  had  notice  of  their  ezistenoe. 

Trueoraph  CoRPORATioif — Failurr  TO  Drlivrr  Mrssagr  Oct  ot  Busi- 
IIRSS  Hours. — A  telegraph  corporation  has  power  to  adopt  reasonable 
regulations  as  to  its  business  boon,  and  is  not  answerable  for  delay  in 
the  delivery  of  a  message  caused  by  its  being  received  out  of  those 
hours.  A  person  desiring  a  message  delivered  at  an  unusual  hour 
should  inquire  whether  it  will  be  delivered  at  that  trme,  and,  in  the 
absence  of  such  inquiry,  the  telegraph  corporation  does  not  become 
answerable  for  the  delay  by  its  failure  to  volunteer  the  information  that 
the  office  to  which  the  message  is  addressed  is  cot  open  for  business 
until  later. 

Kleberg  and  Crain  and  John  Lovejoy,  for  the  appellant. 
Walton^  Hilly  and  Waltony  for  the  appellees. 

•••  Gaines,  A.  J.  "Upon  the  trial  of  the  above-en titled 
cause  in  the  court  below  it  was  shown  that  Jodie  Roden,  a 
sister  of  the  appellee^  Ella  Neel,  was  lying  at  the  point  of 
death  at  her  home  near  Hope,  in  Lavaca  county;  that  a 
brother  of  appellee  went  to  the  town  of  Yoakum,  where  appel- 
lant had  an  oflSce,  about  4  o'clock  in  the  morning  of  *'* 
July  29,  ]891y  and  caused  a  telegram  to  be  sent  to  Cuero  to 
be  addressed  to  Mrs.  Neel,  care  of  the  Dromgoole  Hotel,  ask- 
ing her  to  come  to  her  sister  at  once.  The  telegram  was 
received  at  Cuero  about  4:50  o'clock,  but  was  not  delivered 
until  about  10  o'clock  on  the  same  morning*  Mrs.  Neel  set 
out  at  once  to  go  to  her  sister,  but  Mrs.  Roden  had  died 
when  Mrs.  Neel  arrived.  If  the  telegram  had  been  delivered 
promptly  when  it  was  received  at  Cuero,  Mrs.  Neel  could 
have  reached  her  sister  before  she  died. 

''In  defense  of  this  suit  for  failure  to  deliver  said  telegram 
profnptly  the  appellant  pleaded  and  proved  that  its  ofiSce 
hours  at  Cuero  were  from  7  o'clock  a.  m.  to  7  o'clock  p.  m., 
and  that  the  messenger  did  not  reach  the  oflSce  until  7  o'clock 
A.  M.:  and  there  was  evidence  that  after  this  hour  the  tele- 
gram  was  promptly  delivered;  and  it  alleged  that  the  fixing 
of  office  hours  was  a  reasonable  regulation  that  it  was  per- 
mitted by  law  to  make. 

"The  court  charged  the  jury,  in  effect,  that  such  regula- 
tion was  proper,  but  that  the  sender  of  the  telegram  must 
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either  know  or  be  reasonably  presumed  to  know  of  ii, 
informed  thereof  by  defendant's  agent 

**The  defendant  then  requested  the  following  instruction 
to  the  jury:  *A11  messages  to  be  sent  by  telegraphic  wire  are 
accepted  subject  to  the  delays  ordinarily  incurred   during 
transmission;  and,  if  the  jury  believe  from  the  evidencse  that 
the  defendant  company  had  reasonable  office  hours,  during 
which  it  delivered  telegraphic  messages  in  the  town  of  Cuero, 
it  was  not  by  law  compelled  to  deliver  messages  ontside  of 
said  hours;  and  such  reasonable  business  hours  were  injplied 
in  the  contract  between  the  plaintiff  and  defendant  company, 
if  such  contract  has  been  proved,  unless  specially  stated  or 
understood  by  the  parties  to  said  contract  that  the  services 
to  be  performed  should  be  performed  otherwise  than  in  the 
usual  manner  and  subject  to  the  usual  rules  under  which  the 
company  does  business.' 

''The  instruction  asked  by  the  defendant  was  pertinent^ 
because  if  the  message  had  been  delivered  within  a  reason 
able  time  after  7  o'clock  the  plaintiff  would  probably  not 
have  had  time  to  see  her  sister  before  she  died." 

Upon  the  foregoing  statement,  which  we  have  Cfuoted  firorn 
the  certificate  of  the  court  of  civil  appeals,  they  submit  to  us 
the  following  questions: 

''  Believing  that  it  has  never  been  auth<>ritative]y  settled 
by  our  supreme  court  that  it  is  the  duty  in  such  case  of  the 
telegraph  company  to  give  notice  to  the  sender  of  a  dispatch 
of  the  office  hours  at  the  receiving  office,  provided  they  are 
established  and  reasonable,  and  that  the  message  will  not  be 
delivered  outside  of  such  office  hours,  we  certify  for  the  deci- 
sion of  the  supreme  court,  which  arises  on  appeal  to  this  court, 
whether  or  not,  in  the  absence  of  proof  of  a  special  contract 
to  send  and  deliver  '^^  at  once,  and  the  absence  of  actual 
notice  to  the  sender  of  the  regulation  and  office  hours,  the 
undertaking  of  the  company  was  to  deliver  the  message  at 
once. 

"Should  the  instruction  have  been  given?" 

We  are  of  the  opinion  that,  under  the  circumstances  stated 
in  the  question,  it  was  not  the  duty  of  the  company  to  deliver 
before  its  office  hours,  and  that  the  requested  charge  should 
have  been  given.  A  telegraph  company,  from  the  necessity 
of  the  case,  must  have  power  to  make  some  regulations  for 
the  conduct  of  its  business;  and,  when  such  regulations  are 
reasonable,  it  is  generally  conceded  that  a  party  who  con- 
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traoto  with  such  a  company  for  the  transmission  of  a  message 
is  bound  by  them,  provided  he  bae  notice  of  their  existence. 
But  whether  or  not  he  is  bound  when  he  has  no  notice  is  a 
question  which  is  by  no  means  settled.  We  concur  with  the 
court  of  civil  appeals  in  holding  that  the  question  has  never 
been  authoritatively  determined  in  this  court. 

Under  the  peculiar  circumstances  of  the  case  it  wns  held 
in  We$tem  Union  Tel.  Co.  v.  Broesche,  72  Tex.  654, 18  Am.  8t 
Rep.  843,  that  the  fact  that  the  company's  office  at  the  deliv- 
ering station  was  closed  at  the  time  the  dispatch  was  trans- 
mitted did  not  exonerate  it  from  liability.  But  the  agent  of 
the  company  who  accepted  the  message  for  transmission  tes- 
tified that  he  knew  that  the  purpose  was  to  notify  the  person 
addressed  of  the  expected  arrival  of  the  dead  body  of  the 
plaintiff's  wife  at  the  railway  station,  and  that  unless  it  was 
delivered  on  the  same  evening  the  corpse  would  reach  the 
station  before  the  telegram.  Having  received  the  plaintiff's 
money,  knowing  his  object  in  sending  the  message,  and  that 
that  object  could  only  be  attained  by  prompt  transmission 
and  delivery  to  the  person  addressed,  it  could  not  legally 
urge  its  rules  as  to  office  hours  as  an  excuse  for  not  deliver- 
ing the  dispatch  until  the  next  day.  It  was  properly  held 
estopped  to  deny  that  the  contract  was  for  an  immediate 
delivery. 

In  the  Bruner  ca$e,  19  8.  W.  Rep.  149  (Tex.,  March  8, 
1892),  it  would  seem  that  the  defense  was  set  up  that  at  the 
time  the  dispatch  was  taken  for  transmission  the  office  to 
which  it  was  to  be  sent  was  closed;  but  we  think  it  is  apparent 
from  the  opinion  that  the  point  before  us  was  not  involved. 
The  court  in  their  opinion  say:  ''Appellant  accepted  the  tele- 
gram and  undertook  to  deliver  it  about  9  o'clock  at  night 
It  cannot  be  excused  in  its  failure  to  perform  the  contract  be- 
cause its  office  was  practically  closed  against  Alvin,  especially 
since  it  does  not  appear  that  any  effort  was  made  to  send  the 
message  until  next  morning,  when  it  was  too  late  for  the 
appellee  to  catch  the  train  to  Galveston." 

Upon  the  more  general  question,  whether  a  party  to  a  con- 
tract with  a  telegraph  company  is  bound  by  the  rules  and 
regulations  of  the  company  of  which  he  has  no  notice,  the 
authorities  are  not  in  accord. 

In  Birney  v.  New  York  etc.  Tel  Co.,  18  Md.  841,  81  Am. 
Dec.  607,  the  court  say  '^^  that  a  person  delivering  a  mes- 
sage for  transmission  ''  is  supposed  to  know  that  the  engage- 
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menu  of  the  company  are  controlled  by  those  rules  and- 
regulations,  and  does  himself  in  law  ingraft  them  in  his  con* 
tract  of  bailment,  and  is  bound  by  them."  The  doctrine  is 
reaffirmed  in  United  States  Td.  Co.  y.  GUdersleve,  29  Md.  232, 
96  Am.  Dec.  519,  but  is  questioned  by  Judge  Thompson  in 
his  work  on  the  Law  of  Electricity,  section  212.  The  law  of 
Maryland  expressly  provides  that  telegraph  companies  may 
make  rules  and  regulations,  and  the  opinions  in  the  cases 
cited  lay  stress  upon  that  fact;  but  it  seems  to  us  that,  in  the 
absence  of  a  statute,  the  power  is  necessarily  implied. 

In  Given  y.  Western  Union  Tel.  Co.,  24  Fed.  Rep.  119,  it 
was  held,  in  effect,  that  a  telegraph  company  could  establish 
reasonable  office  hours,  and  that  the  sender  of  a  message  was 
presumed  to  contract  with  reference  to  such  a  regulation, 
although  it  was  not  known  to  him  at  the  time  that  he  entered 
into  the  contract 

In  Western  Union  Tel.  Co.  ▼.  Harding,  103  Ind.  505,  the 
same  rule  was  applied  in  an  action  for  the  recovery  of  a  pen- 
alty given  by  statute  for  the  failure  to  make  prompt  delivery 
of  a  message;  but  the  court  expressly  decline  to  say  that  it 
ought  to  Apply  to  an  ordinary  suit  for  the  recovery  of  dam- 
ages for  the  breach  of  a  contract  to  transmit  a  telegram. 
The  court  quote  from  the  opinion  of  Mr.  Justice  Miller  in 
Given  ▼.  WeeUm  Union  Tel.  Co.,  24  Fed.  Rep.  119,  as  fol- 
lows: *'Nor  do  we  see  that  it  is  the  duty  of  the  Western 
Union  Telegraph  Company  to  keep  the  employees  of  every 
one  of  its  offices  in  the  United  States  informed  of  the  time 
when  any  other  office  closes  for  the  night.  The  immense 
number  of  these  offices  over  the  United  States,  the  frequent 
changes  among  them  as  to  the  time  of  closing,  and  the  prodi- 
gious volume  of  a  written  book  on  this  subject,  seems  td  make 
this  onerous  and  inconvenient  to  a  degree  which  forbids  it  to 
be  treated  as  a  duty  to  its  customers,  for  the  neglect  of  which 
it  must  be  held  liable  for  damages.  There  is  no  more  obli- 
gation to  do  this  in  regard  to  offices  in  the  same  state  than 
those  four  thousand  miles  away,  for  the  communication  is 
between  them  all  and  of  equal  importance." 

The  Indiana  court  also  quote  as  follows  from  the  opinion 
in  Stevens  v.  Telegraph  Co.,  16  U.  C.  Q.  B.  630:  "Having  se- 
lected that  route,  it  may  be  asked,  was  there  any  obligation 
on  part  of  the  defendants  to  inform  him  on  the  23d  of  Novem- 
ber that  the  line  was  then,  at  the  receipt  of  the  message,  out 
of  order?    I  do  not  see  that  any  such  obligation  existed.    The 
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company  was  bound  only  to  transmit  as  soon  as  it  could  raaaon- 

ably  be  done Therefore,  it  appears  to  me  it  is  not  reap 

sonable  to  expect  that  the  company  is  bound  on  any  occasion 
to  inform  him  that  possibly  the  message  may  not  be  forwarded 
for  some  minutes  or  some  hours.  It  is  more  reasonable,  I 
think,  to  cast  the  burthen  of  responsibility  upon  the  person 
presenting  messages  to  be  forwarded  of  inquiring  whether 
they  can  be  sent  in  any  particular  time,  or  of  giving  informa- 
tion ■^'  of  the  particular  importance  it  may  be  to  the  party 
that  the  message  should  be  forwarded  without  delay." 

After  these  quotations  the  court  say:  "It  may  be  well  to 
state  that  the  members  of  this  court  are  not  all  agreed  as  to 
the  validity  of  the  reasoning  contained  in  the  foregoing  opin- 
ions, and  are  not  therefore  to  be  deemed  as  committing  them- 
selves to  them  as  authority." 

In  Behm  v.  Western  Union  Tel.  Co.,  8  Biss.  181,  Judge 
Oresham,  in  charging  the  jury,  recognized  the  doctrine  that 
reasonable  regulations  as  to  the  number  of  servants  at  small 
stations  should  be  considered  in  determining  the  question  of 
diligence  in  the  delivery  of  a  message,  and  that  the  absence 
of  a  messenger  boy  at  dinner  might  be  a  just  excuse  for  delay 
in  such  delivery.  But  see  Westerly  Union  Tel.  Co,  v.  Henderson^ 
89  Ala.  510;  18  Am.  St.  Rep.  148. 

Such  are  the  cases  bearing  immediately  upon  the  question 
submitted  for  our  determination.  There  are,  however,  some 
railroad  cases  which  seem  to  involve  a  similar  principle.  The 
contract  of  a  railroad  company  with  a  passenger  is  to  carry 
him  to  his  point  of  destination  under  the  contract  without 
unreasonable  delay.  Yet,  it  is  held,  that  a  passenger  who 
procures  a  ticket  has  no  right  to  demand  an  immediate  car- 
riage, and  must  wait  till  the  departure  of  the  regular  trains: 
Hurst  V.  Oreat  Western  Ry.  Co.,  19  Com  B.,  N.  S.,  310;  Gordon 
V.  Manchester  etc.  R.  R.  Co.,  62  N.  H.  696;  18  Am.  Rep.  97. 
There  are  delays  which  grow  out  of  the  necessary  regulation 
of  the  business,  for  which  the  carrier  cannot  be  held  reponsi- 
ble.  If  a  passenger,  on  the  other  hand,  be  misled  by  the  com- 
pany's time-table,  and  buy  his  ticket  upon  the  faith  of  it,  the 
company  may  be  held  liable  for  not  carrying  him  according 
to  the  table.  In  an  English  case  of  this  character  the  action 
was  sustained  on  the  ground  of  deceit:  Denton  v.  Orsai  North- 
em  Ry.  Co.,  5  El.  4.  B.  860. 

A  limit  as  to  the  number  of  its  trains  and  intervals  of  time 
more  or  less  extended  are  obviously  indispensable  to  the  con* 
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duct  of  tba  business  of  a  railway  company.    So  also  with 
telegraph  companies.     Although  not  absolutely  necessary, 
some  regulations  as  to  office  hours  and  as  to  the  number  of 
employees  at  each  office  are  reasonably  required  for  the  8U<^ 
cessful  management  of  their  business,  both  in  their  own  inter- 
est and  in  that  of  the  public  in  general.    It  may  be  to  the 
interest  of  some  individual,  upon  a  particular  occasion,  or 
even  at  all  times,  that  every  office  of  a  telegraph  company 
should  be  kept  open  at  all  hours,  and  that  the  working  force 
should  be  sufficient  to  receive  and  deliver  a  dispatch  without 
a  moment's  delay.    So  also  it  may  be  to  the  interest  of  a  very 
few  that  an  office  should  be  kept  at  some  point  on  the  line 
where  an  office  could  not  be  maintained  in  any  way  without 
a  loss  to  the  company.    If  in  the  first  instance  the  company 
should  be  required  to  keep  the  necessary  servants  to  keep  its 
business  going  at  all  hours,  it  would  result  in  the  necessity  of 
closing  many  offices  or  in  the  imposition  of  additional  charges 
upon  its  customers  in  general,  in  order  to  recoup  the  loss 
incident  to  their  being  maintained.    So,  on  the  other  hand, 
if  they  should  be  required  to  keep  '^^  offices  wherever  it 
might  result  to  the  convenience  of  a  few  persons,  additional 
burdens  upon  the  general  public  would  in  like  manner  result 

It  follows,  we  think,  that  the  public  interest  demands  that 
these  companies  should  have  the  power  to  establish  reason- 
able hours  within  which  their  business  is  to  be  transacted, 
and  that  individual  interests  must  yield.  It  seems  to  us 
that  the  reasonableness  of  a  regulation  as  to  hours  of  busi- 
ness is  sufficiently  obvious  to  suggest  to  the  sender  of  a 
message  who  desires  its  delivery  at  an  unusually  early  hour 
for  business,  the  propriety  of  making  inquiry  before  he  enters 
into  the  contract. 

In  the  application  of  the  principles  of  law  to  new  cases  we 
should  proceed  with  caution,  and  therefore  we  deem  it  proper 
to  say  that  our  ruling  is  restricted  to  the  queption  submitted. 
Whether  the  rule  we  have  announced  should  be  applied  to 
other  regulations  by  telegraffti  companies  we  leave  for  de- 
cision when  the  question  may  arise. 

This  opiniou  will  be  certified  in  answer  to  the  questions 
submitted.  

Telegraph  Compahiks^Powsr  to  Mass  Rbasovablb  RsauLAnonL 
One  who  tends  messages  by  telegraph  is  supposed  to  know  that  the  com* 
pantes*  engagements  are  controlled  by  those  mlesand  regulations  which  H 
has  a  right  to  make:  Bimey  y.  Ifew  York  etc  Tei.  Co.,  IS  Md.  341;  SI  Am. 
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Dee.  007,  and  note;  Womadt  ▼.  Wutem  Unkm  Tel  Co.,  08  Tex.  170;  U 
An.  Rep.  014.  See  %  fall  diseiunion  of  this  eobjeet  in  tbe  extended  note  t» 
Cofnp  r.  Wuien  Unkm  Ttl  Cb.,  71  An.  Deo.  406;  dtothe  note  to  9Vm  t» 
/mcnialipfMrf  IW.  Oo,,  11  Anu  Bep.  108. 
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A  Obsdrob's  Bnx  to  Compil  His  Dibtobs  to  DnoLou  PBOFmrr  whWi 
they  eeek  to  haTo  snbjeoted  to  ezeention  connot  be  snitauied  nnder 
tbe  ttiitiitee  of  Tezae. 

Statutobt  CossTBUonow.^Iy  a  Statutb  is  Rb-bkactbd  after  it  bae  been 
ooDetmed  by  the  eonrte  the  presamption  ie  that  the  legialatnre  in- 
tended that  the  new  enactment  ihonld  receive  the  same  conitmction 
■e  tbe  old. 

Ooldihwaite  and  Etoing  and  H.  F.  Ring,  for  the  plaintiffs  in 
error. 

Stewart  and  Stewartj  tor  the  defendants  in  error. 

^*  Gaines,  A.  J.  This  suit  was  brought  by  Kountze 
Brothers,  alleging  themselves  to  be  creditors  of  Cargill  and 
DenniSi  to  compel  the  latter  to  make  discovery  of  their 
assets. 

After  stating  that  the  plaintiffs  had  obtained  a  judgment 
against  tbe  defendants  for  ten  hundred  and  fifty-four  dol* 
lars;  that  they  had  sued  out  executions  which  had  been 
returned  '*  no  property  found,"  and  that  they  had  caused  an 
abstract  of  the  judgment  to  be  filed  in  the  office  of  the  clerk 
of  the  county  court  of  Harris  county,  so  as  to  secure  a  lien 
upon  the  real  estate  of  defendants  in  that  county,  they  pro- 
ceed in  their  petition  to  make  the  following  allegations: 
''And  ypur  petitioners  represent,  that,  shortly  before  the 
recovery  of  said  judgment  against  Cargil]  and  Dennis,  they, 
the  said  Cargill  and  Dennis,  were,  and  for  several  years  pre- 
vious thereto  had  been  and  are  now,  engaged  in  divers  money 
making  and  speculating  enterprises  and  transactions;  and 
your  petitioners  are  informed  and  believe  that,  in  course  of 
such  business  pursuits  of  the  said  Frank  Cargill  and  B.  L. 
Dennis,  divers  persons  became  indebted  to  them  to  a  large 
amount,  and  that  the  defendants,  Cargill  and  Dennis,  have, 
at  the  time  of  filing  this,  your  petitioners'  bill  of  com- 
plaint,  debts  due  to  them,  and  for  which  they  hold  divers 
securities  and  evidences,  to  a  large  amount,  and  have  divers 
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goods,  wares,  and  merchandise  or  other  articles  of  personal 
property  which  belong  to  them,  or  in  which  they  are  in  same 
way  beneficially  interested,  and  that  they  have  equitable 
interests  and  things  in  action  of  some  kind  or  nature,  which 
might  or  ought  to  be  applied  to  the  payment  of  your  peti- 
tioners' said  judgment  against  them,  the  defendants,  Cargill 
and  Dennis. 

''And  your  petitioners  further  represent  that  the  defend- 
antB,  Frank  Cargill  and  E.  L.  Dennis,  more  especially  B   L. 
Dennis,  are  owners  of,  or  in  some  way  or  manner  beneficially 
interested  in,  some  real  estate  in  this  or  some  other  state 
or  territory,  or  some  chattels  real  of  some  name  or  kind,  or 
in  some  contract  or  agreement  relating  to  real  estate,  or  rents 
or  issues  and  profits  of  some  real  estate;  and  also,  that  the 
defendants  are  the  owners  of,  or  in  some  way  or  manner 
beneficially  interested  in,  the  stock  of  some  company,  incor- 
porated, or  unincorporated  or  in  the  profits  of  some  company 
or  copartnership;  and  also,  that  they  have  in  their  possession 
at  the  time  of  the  filing  of  this  your  petitioners'  bill  of  com- 
plaint, some  money  or  bank  bills;  or  that  they  have  money  de- 
posited in  some  bank  or  elsewhere  to  their  credit;  or  that  they 
have  money  or  securities  for  the  payment  of  money  held  by 
some  other  person,  in  trust  or  otherwise,  for  their  benefit.  And 
if  the  defendants,  Frank  Cargill  and  E.  L.  Dennis,  have  made 
any  sale  or  assignment  of  their  property  or  efifects,  or  any 
part  thereof,  your  petitioners  expressly  charge  that  they 
believe  that  such  sale,  transfer,  or  assignment  is  merely 
colorable,  and  made  with  the  view  of  protecting  the  property 
or  effects  of  the  defendants  so  assigned,  and   placing  the 
same  beyond  the  reach  of  your  petitioners'  said  judgment 
**^  and  to  enable  the  defendants  to  control  and  enjoy  the 
same  and  the  avails  thereof,  and  that  it  would  so  appear  if 
the  defendants,  Frank  Cargill  and  Edward  L.  Dennis,  would 
state  and  set  forth  when  and  to  whom  such  sale,  transfer,  or 
assignment  was  made,  and  what  was  the  amount  in  value  of 
the  property  and  effects  assigned,  sold,  or  transferred,  and 
what  were  the  terms  and  conditions  upon  which  such  sale, 
transfer,  or  assignment  was  made,  and  what  disposition  had 
been  made  of  the  property  or  effects  so  sold,  transferred,  or 
assigned,  and  in  whose  possession  the  same  is  now,  or  what 
has  been  done  with  the  avails  thereof. 

"And  your  petitioners  claim  a  full  discovery  and  complete 
disclosure  of    all   such  pro|)erty  and  effects  and  things  in 
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action  belonging  to  the  defendants,  Cargill  and  Dennis;  and 
all  trusts  whereby  any  property,  debts,  or  other  effects  are 
held  for  the  use  and  benefits  of  the  defendants,  Frank  Car- 
gill  and  £dward  L.  Dennis;  and  of  every  sale,  transfer,  or 
assignment  which  defendants  have  made  of  their  property, 
debts,  or  other  effects;  and  of  the  person  or  persons  to  whom 
such  assignment,  sale,  or  transfer  has  been  made;  the 
amount  and  value  of  the  property,  debts,  or  effects  so  as- 
signed, sold,  or  transferred,  and  the  trusts  or  other  condi- 
tions upon  which  said  sale  or  assignment  or  transfer  was 
made;  and  all  the  facts  and  circumstances  relating  thereto; 
and  particularly  what  is  the  situation  of  the  property,  debts, 
or  other  effects  assigned  or  transferred  at  the  time  of  the  fil- 
ing of  this  your  petitioners'  bill  of  complaint. 

''And  your  petitioners  further  represent  that  they  have 
reason  to  believe,  and  so  charge  the  fact  to  be,  that  the 
defendants  have  property,  debts,  and  other  equitable  inter- 
ests, things  in  actions,  or  effects  of  the  value  of  more  than  ten 
hundred  and  fifty-four  dollars,  interests  and  costs,  exclusive 
of  all  prior  just  claims  thereon,  and  which  your  petition* 
ers  have  been  unable  to  reach  by  execution  on  said  judg- 
ment against  said  defendants,  Cargill  and  Dennis;  and  that 
this  your  petitioners'  bill  of  complaint  is  not  exhibited  by 
collusion  with  the  defendants  or  with  any  other  person;  or  for 
the  purpose  of  protecting  the  property  or  effects  of  the 
defendants,  Frank  Cargill  and  Edward  L.  Dennis,  against 
the  claim  of  other  creditors,  but  for  the  sole  and  only  pur- 
pose of  compelling  payment  and  satisfaction  of  the  judgment 
so  as  aforesaid  recovered  by  your  petitioners  against  the  de- 
fendants, Frank  Cargill  and  Edward  L.  Dennis." 

The  petition  concludes  with  a  prayer  that  each  of  the 
defendants  be  required  to  disclose  under  oath  all  their  assets 
of  every  description  whatever,  and  that  they  also  be  required 
to  answer  certain  special  interrogatories  which  are  set  out 
therein. 

The  trial  court  sustained  a  demurrer  to  the  petition  and 
dismissed  the  suit.  The  plaintiff  having  sued  out  a  writ  of 
error,  the  court  of  civil  appeals  reversed  the  judgment  and 
remanded  the  cause.  The  case  came  to  us  upon  a  writ  of 
error  from  this  court  to  the  court  of  civil  appeals. 

<*i  We  are  of  the  opinion  that  the  district  court  was  cor- 
rect, and  that  the  court  of  civil  appeals  erred  in  its  ruling. 

Broad  expressions  of  eminent  text-writers  would  seem  to 
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eanction  this  proceeding.     We  think,  however,  the  proposi- 
tiona  announced  by  tliein  are  not  supported  hy  the  cases  cited,. 
except  in  a  restricted  sense.     Mr.  Freeman,  in  enunnerating 
*'  the  objects  which  may  be  accomplished  by  proceedings  in 
equity  to  obtain  satisfaction  of  a  judgment  at  law,"  sajra: 
''1.  A  full  and  complete  discovery  may  be  obtained  of  all  the 
defendant's  assets,  and  when  discovered  they  may  be   com- 
pelled to  contribute  to  the  payment  of  the  plaintiffs  jiidg-^ 
ment":  2  Freeman  on  Executions,  sec.  424.     A  review  of  tbs 
cases  cited  by  the  learned  author  will  show  that  none  of  them 
can  be  held  a  precedent  for  a  general  bill  of  discovery   like 
that  under  consideration. 

The  first  is  Cresswell  v.  Smithy  8  Lea,  688.     Its  nature  is 
shown  by  the  following  quotation  from  the  opinion:    *'  The 
bill  must  therefore  be  regarded  as  filed  against  the  defendant 
Smith  alone,  and  the  question  is.  Can  it,  in  this  view,  be  main* 
tainedf    The  question  is  a  new  one  in  this  state,  so  far  as  I 
know,  and  merits,  as  I  think,  a  very  careful  consideralion. 
It  will  be  observed  that  it  is  not  a  bill  for  the  purpose  merelj 
of  compelling  the  defendant  to  discover  generally  whether  he 
owns  property,  money,  or  effects  for  the  payment  of  his  debts,, 
in  the  nature  of  a  *  fishing  bill.'    It  is  true  there  is  a  prayer 
that  the  defendant  be  required  to  discover  whether  he  owns 
any  property  or  stock  or  ohoses  in  action  of  any  character; 
but  the  stating  part  of  the  bill  points  out  specifically  the 
property  about  which  the  discovery  is  specially  sought,  and 
states  circumstantially  the  information   upon   which  it  is 
charged  that  the  defendant  owns  the  property.    If  the  right 
to  discovery  and  relief  in  this  particular  property  can  be 
maintained,  then  that  the  prayer  of  the  bill  is  too  broad  would 
not  be  material.     We  think  the  prayer  is  too  broad,  but  that 
part  should  be  rejected."    The  opinion  then  proceeds  to  hold 
that  the  jurisdiction  of  the  court  to  entertain  the  bill  should 
be  upheld  as  to  the  property  specifically  pointed  out,  by  virtue 
of  the  authority  conferred  by  the  statute  of  the  state. 

Carter  v.  Hampton,  77  Va.  631,  was  a  bill  brought  by  the 
creditor  of  a  decedent  against  the  administrators  and  heirs, 
to  compel  a  discovery  of  assets  belonging  to  the  estate.  Thoma$ 
Y.  Adams,  30  111.  87,  and  Clarke  v.  Webb,  2  Hen.  &  M.  8,  are 
cases  of  the  same  character.  It  is  well  established  that  such 
a  bill  may  be  maintained,  as  we  shall  hereafter  show. 

Cordon  ▼.  Lowelly  21  Me.  251,  was  a  suit  to  set  aside  a  fraud* 
alent  conveyance  of  certain  property  specifically  described^ 
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And  to  subject  it  to  the  payment  of  the  oomplainant't 
debt 

Lore  y.  OetHnger^  7  N.  J.  Eq.  191,  was  a  bill  filed  under 
the  proyiaions  of  the  New  York  statute. 

**'  Miers  ▼.  ZanewiUe  etc.  Oo.^  11  Ohio,  278,  was  a  proceed* 
ing  against  a  corporation  for  the  discovery  of  assets,  and 
specifically  pointed  out  the  assets  in  reference  to  which  the 
discovery  was  sought.  Among  other  things,  it  sought  to  sub- 
ject unpaid  subscriptions  to  the  capital  stock  to  complain- 
ant's debt,  which  is  a  well«recognized  ground  for  equitaUe 
interference. 

CadiwaUadet  ▼•  OranvUle  tie.  Society^  11  Ohio,  292,  was  a 
suit  to  subject  the  defendant's  interest  in  a  specific  tract  of 
land,  upon  the  ground  that  the  interest  was  equitable  and 
not  subject  to  sale  under  execution. 

Qo$8  ▼.  Lester^  1  Wis.  43,  was  an  action  to  set  aside  fraudu- 
lent oonyeyances. 

HcLcker  y.  RoheBim^  8  R.  I*  141,  was  a  bill  filed  by  certain 
creditors  against  the  assignees  of  their  debtor,  to  recover  a 
sart^lus  of  assets  in  their  hands,  and  for  an  account  It  gives 
no  countenance  to  the  proceeding  in  the  present  case. 

Hendricki  .y.  Robinson^  2  Johns.  Ch.  283,  was  a  suit  to  set 
aside  certain  fraudulent  conveyances  specifically  described. 
We  fail  to  see  that  Kimherly  y.  Sells,  8  Johns.  Ch.  467,  also 
cited  by  Mr.  Freeman,  has  any  application  whatever  to  the 
dootrine  announced  by  him. 

In  Boden  v.  DeUow,  1  Atk.  289,  the  bill  was  filed  by  the 
assignee  of  a  bankrupt,  suspected  of  having  concealed  his 
assets,  against  himself  and  certain  relatives,  to  compel  a  dis- 
covery. The  case  involved  both  fraud  and  trust,  and  the 
proceeding  was  probably  specially  authorized  by  statute.  The 
report  of  the  case  is  very  meager. 

The  case  of  Leray  y.  Rogers,  8  Paige,  234,  would  be  author- 
ity in  support  of  the  petition  in  the  present  case  were  it  noi 
for  the  fact  that  at  that  time  the  statutes  of  New  York  ex- 
pressly authorized  the  proceeding.  A  careful  reading  of  the 
opinion  will  show  that  it  involved  the  construction  of  a  stat- 
ute. 

Mr.  Pomeroy  says:  "Creditors'  suits  were  therefore  per- 
mitted to  be  brought  in  those  instances  where  the  relief  by 
execution  at  common  law  was  ineffectual;  as  for  the  discov- 
ery of  assets,"  etc:  3  Pomeroy's  Equity  JurisprnOence.  sec. 
1415.     In  support  of  this  proposition  some  of  the  authorities 
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already  reviewed  are  cited.    The  additional  authorities  w» 
will  now  proceed  to  coneider. 

Hadden  y.  Spader^  20  Johns.  554  (same  case  tinder  name 
of  Spader  ▼.  Davi$^  5  Johns.  Ch.  280),  was  a  suit  by  judgment 
creditors  against  their  debtors  and  the  assignee  of  a  stock  of 
goods  alleged  to  have  been  fraudulently  transferred  to  him  by 
such  creditors,  to  subject  the  goods  or  their  proceeds  to  the 
payment  of  the  judgment.  A  discovery  was  prayed,  and 
answers  having  been  filed,  the  case  was  discussed  and  deter> 
mined  upon  the  question  of  the  right  to  subject  the  proceeds 
of  the  property  to  the  payment  of  the  debt. 

Bay  State  Iron  Co,  v.  OoodaU,  89  N.  H.  228,  75  Am.  Dec. 
219,  was  a  ***  case  like  the  present.  But  it  is  apparent  from 
the  opinion  that  there  was  a  statute  of  the  state  of  New  Hamp- 
shire which  authorized  the  proceeding,  although  the  coortsay 
the  remedy  exists  in  equity  without  the  statute.  The  main 
authority  cited  to  support  the  last  proposition  is  Leroy  ▼. 
Rogers^  8  Paige,  234,  which  we  have  seen  was  a  proceeding 
under  the  Revised  Statutes  of  the  state  of  New  York. 

In  Trego  v.  Skinner^  42  Md.  427,  the  complainant*  a  judg* 
ment  creditor,  sought  to  subject  real  estate  alleged  to  have 
been  paid  for  by  their  debtor,  and  to  have  been  conveyed 
to  his  wife,  to  the  satisfaction  of  their  judgment.  A  discov- 
ery was  also  prayed  as  to  other  assets  fraudulently  concealed 
by  the  debtor  and  by  a  firm  of  which  he  was  a  member.  The 
court  held  that  a  demurrer  to  the  bill  was  properly  overmled. 
The  bill  was  certainly  good  in  part,  and  the  decision  of  the 
court  was  correct.  The  expressions  in  the  opinion  show  that 
the  court  were  also  of  the  opinion  that  the  bill  was  good  as  to 
the  discovery,  but  for  this  they  cite  no  authority. 

In  Bispham's  Equity,  page  572,  in  speaking  of  creditors' 
bills,  it  is  said:  '^They  may  also  be  made  use  of  for  the 
purpose  of  obtaining  discovery  of  the  debtor's  property." 
The  only  case  cited  in  support  of  the  text  is  Newman  v. 
Willetts,  52  III.  98,  which  was  merely  a  proceeding  to  set 
aside  a  fraudulent  conveyance  of  certain  real  estate  belong- 
ing to  the  debtor,  and  to  subject  it  to  the  payment  of  com- 
plainant's debt. 

In  the  latest  edition  of  Story's  Commentaries  on  Equity  Ju- 
risprudence it  is  to  be  noted  that  the  editor,  in  a  note,  says, 
''  that  a  creditor  who  has  exhausted  his  remedy  at  law  may 
maintain  a  bill  for  discovery  of  assets  and  relief"  2  Story's 
Equity  Jurisprudence,  13th  ed.,  sec.  1493,   note   b;   citing 
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Trefidtoell  r.  Brown^  44  N.  H.  551.  We  have  already  seen 
that  the  remedy  was  authorized  by  the  statutes  of  New 
Hampshire.  The  text  of  the  work,  so  far  as  we  have  been 
able  to  see,  does  not  lay  down  that  doctrine;  and  it  is  a  little 
remarkable  that,  if  the  court  of  chancery  had  authority  to 
entertain  a  bill  by  a  judgment  creditor  merely  to  discover  the 
assets  of  his  debtor,  so  important  a  doctrine  should  have 
escaped  the  scrutiny  of  that  able  and  learned  commentator. 

Turning  to  the  English  authorities  we  find  in  Spencers 
Equitable  Jurisprudence  of  the  Court  of  Chancery  a  section 
upon  the  subject  of  '*  Suits  in  Chancery  by  Creditors,"  in 
which  the  author  says:  *'The  jurisdiction  of  the  ecclesiastical 
court  being,  as  before  mentioned,  defective  in  the  case  of  cred- 
itors, rendered  it  necessary  to  resort  to  the  court  of  chancery, 
which  court  required  not  only  the  executor  or  administrator 
to  swear  to  his  accounts,  but,  supplying  the  defects  of  the 
ecclesiastical  law,  allowed  the  creditor  to  contest  it.  The 
•court  also  decreed  payment  of  the  debt,  where  there  were 
assets,  and  which  the  court  of  chancery  by  its  process  for 
obtaining  discovery  was  enabled  eflfectually  to  ascertain. 
Suits  of  this  description  and  proceedings  upon  them  are 
found  in  the  ■•*  calendars  from  the  reign  of  Edward  VI. 
downward.  The  court  was  necessarily  resorted  to  in  order  to 
recover  merely  equitable  demands,  as  when  a  creditor  sought 
to  enforce  an  equitable  security  not  giving  any  legal  title,  and 
in  which,  therefore,  there  was  no  remedy  at  law,  or  when  the 
debtor  had  conveyed  or  devised  his  property  in  special  trust 
for  the  payment  of  his  debts":  2  Spence's  Equity  Juris- 
prudence, 680. 

In  Adams'  Equity,  also,  the  doctrine  of  the  right  of  the 
-creditor  of  an  estate  to  file  a  bill  in  the  court  of  chancery  to 
compel  the  executor  or  administrator  to  disclose  the  assets  is 
•distinctly  recognized:  Adams'  Equity,  257. 

But  neither  of  these  authors  anywhere  recognize  the  right 
of  a  judgment  creditor  to  compel  his  debtor  by  a  bill  of  dis- 
covery to  make  a  disclosure  of  the  property  owned  by  him. 
We  have  been  cited  to  no  English  case  in  which  the  court  of 
ohancery  ever  exercised  such  a  jurisdiction,  and  we  have 
found  none.  And  it  may  be  doubted  if  there  be  any  well- 
oonsidered  case  in  the  American  courts  in  which  a  discovery 
of  that  character  has  been  compelled,  in  the  absence  of  a  stat- 
ute conferring  the  authority. 

Every  original  bill  in  equity,  according  to  the  practice  of 
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the  court  of  chancery,  is  a  bill  of  discovery:  Story  on  Bquitj 
Pleadings,  seo.  811.  They  are  usually  bills  of  discovery  and 
relief ;  that  is  to  say,  they  pray  the  court  to  grant  some  relief, 
and,  as  an  aid  thereto,  they  seek  to  purge  the  conscience  or 
the  defendant  in  order  to  establish  some  fact  necessary  to  be 
proved  as  a  basis  for  the  decree. 

But  a  bill  for  discovery  merely  does  not  pay  a  decree.  It 
is  brought  in  aid  of  a  pending  action  at  law,  or  of  a  suit  at 
law  to  be  brought  in  order  to  procure  evidence. 

Judge  Story  says:  "  The  bill  should  set  forth  the  particular 
matters  to  which  the  discovery  is  sought,  for  the  other  party- 
is  not  bound  to  make  answer  to  vague  and  loose  surmiees. 
On  this  account,  when  a  bill  of  discovery  was  brought  by  ari 
executrix,  stating  generally  that  a  demand  had  been  made 
upon  her  as  executrix  by  the  defendant,  which  she  had  refused 
to  pay,  and  he  had  sued  her  therefor;  and  that  the  executrix 
knew  nothing  of  the  demand,  of  her  own   knowledge,  but 
believed  it  to  be  unjust,  because  the  defendant  took  no  meas- 
ures to  liquidate  it  in  the  testator's  lifetime,  and  did  not  pro- 
duce any  vouchers;  and  that  she  could  not,  without  a  discovery 
of  all  the  facts,  safely  proceed  to  a  trial  at  law  in  the  suit^ 
and  prayed  a  discovery;  it  was  held,  that  the  bill  was  bad 
and  a  mere  fishing  bill,  amounting  only  to  a  statement  that 
the  executrix  was  sued  at  law,  and  did  not  show  for  what^ 
and  therefore  asked  a  discovery  beforehand,  although  she  had 
reason  to  conclude  that  the  suit  was  upon  some  groundlesa 
pretense":  Story's  Equity  Pleading,  sec.  826. 

The  petition  in  the  present  case,  although  it  has  the  sem- 
blance of  great  particularity,  is,  in  effect,  as  general  as  it  is  pos- 
sible to  make  it  It  seems  ***  to  us  to  amount  to  no  more 
than  an  allegation  that  the  defendants  have  concealed  or  cov- 
ered up  somewhere  some  assets,  legal  or  equitable,  subject  to 
be  applied  to  the  satisfaction  of  plaintiffs'  judgment  which 
they  have  been  unable  to  discover. 

The  authorities  we  have  considered  indicate,  to  our  minds,, 
that  such  a  proceeding  was  not  allowable  under  the  English 
equity  practice.  It  is  provided  for  by  statute  in  many  of  our 
states,  and  many  cases  may  be  found  where  the  jurisdiction 
was  exercised  by  virtue  of  such  statutes.  Bills  against  exec- 
utors for  a  discovery  of  assets  and  against  assignees  for 
account  and  discovery  were  frequently  entertained  in  the 
court  of  chancery.  These  all  involved  a  trust.  In  oases  of 
fraudulent  conveyances  equity  will  extend  its  aid  to  thecred* 
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itor  by  entertaining  a  bill  against  tbe  proper  parties,  which 
points  out  the  property  and  specifies  the  particulars  in  which 
the  fraud  consists,  and  will,  as  in  all  other  cases,  grant  a  dis* 
covery  as  ancillary  to  the  action.  In  this  case  there  is  no 
trust — there  is  the  simple  relation  of  debtor  and  creditor. 
The  bill  alleges  a  surmise  of  fraud,  but  specifies  none. 

Cronin  v.  Qay,  20  Tex.  460,  was  a  case  somewhat  like  this. 
The  court,  in  its  opinion,  characterized  the  proceeding  as 
anomalous,  and  held  that  the  suit  could  have  been  properly 
dismissed  without  motion  or  demurrer.  The  court  also  say: 
"^^Our  statute  has  prescribed  a  mode  of  discovery  as  auxiliary 
to  a  suit,  but  not  as  an  independent  remedy  disconnectotl 
from  a  regular  suit."  This  remark  was  pertinent  to  the 
<}Ue8tion  before  the  court,  if  not  indispensable  to  its  decision. 

In  Love  v.  Keowne,  58  Tex.  191,  Mr.  Justice  Bonner  says: 
'''Although  a  bill  of  discovery,  technically  so  called  and 
known  in  equity  practice,  is  not  known  to  our  practice,  yet 
'we  have  a  statute  which  is  intended  to  answer  the  same  pur- 

I)ose In  Cronin  v.  Oay,  20  Tex.  460,  it  is  decided  tliat 

the  statute  prescribes  this  mode  of  discovery  as  auxiliary  to 
^  regular  suit,  but  not  as  an  independent  remedy  discon- 
iiected  from  such  suit." 

Our  statutes  have  largely  extended  the  legal  remedies  of 
judgment  creditors,  as  recognized  at  common  law.  Under 
<3xccution  they  may  levy  upon  and  sell  the  interest  of  the 
<lerendant,  whether  legal  or  equitable,  in  both  his  real  and 
personal  property.  They  may  subject,  by  process  of  garnish- 
ment, his  choses  in  action  and  his  shares  in  incorporated 
companies  to  the  satisfaction  of  their  judgment. 

But  we  have  held  that  equity  will  not  aid  the  writ  of  gar- 
nishment: Noyea  v.  Brown^  75  Tex.  458. 

In  Price  v.  Brady^  21  Tex.  614,  it  was  decided  that  promissory 
notes  could  only  be  subjected  to  the  payment  of  a  judgment  by 
a  writ  of  garnishment  served  upon  the  makers;  that  they  could 
not  be  sold  under  execution,  and  that  therefore  an  agent  hold- 
ing them  for  collection  could  not  be  made  liable  by  the  writ 
of  garnishment.  And  it  seems  to  us  the  general  ***  trend  of 
our  decisions  is  to  confine  creditors  to  their  statutory  reme- 
dies, and  not  to  aid  them  in  a  court  of  equity,  except  in  cases 
of  trusts  and  frauds. 

Our  courts  will,  at  the  instance  of  a  creditor,  sot  aside  a 
fraudulent  conveyance  of  a  debtor,  so  as  to  subject  the  prop- 
erty to  sale  under  execution,  and  to  enable  the  creditors  to 
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realize  at  such  sale  a  fair  price.     But  this  court  has  never 
countenanced  a  proceeding  to  make  the  debtor  apply   hi» 
assets  to  the  payment  of  a  judgment  against  him,  or  to  com-- 
pel  him  to  disclose  his  assets,  so  that  an  execution  may  be 
levied  or  a  writ  of  garnishment  served  to  reach  them;  and  we 
are  of  opinion  that,  in  the  absence  of  a  statute  conferring 
authority  for  the  proceeding,  it  should  be  held  that  none 
exists.     Many  of  the  states  have  statutes  authorizing  bills  of 
discovery  in  cases  like  the  present.     It  is  in  the  power  of  our 
legislature  to  make  such  a  law,  and  it  must  be  left  to  its  wis* 
dom  to  determine  whether  or  not  it  is  proper  to  confer  thia 
inquisitorial  power  upon  the  courts  of  the  state. 

For  the  reasons  given,  the  judgment  of  the  court  of  civil 
appeals  is  reversed  and  that  of  the  district  court  is  affirmed. 

After  a  motion  for  a  rehearing  the  following  additional 
opinion  was  delivered  by 

**®  Gaines,  A.  J.  Counsel  for  defendants  in  error,  in  sup* 
port  of  their  motion  for  a  rehearing  in  this  case,  have  filed  ao 
able  and  learned  argument,  supported  by  an  ampler  citation 
of  authority  than  was  contained  in  their  original  brief.  At 
the  time  the  former  opinion  was  delivered  the  text-books  ex- 
clusively  devoted  to  the  law  of  '*  Discovery"  were  not  at  our 
command.  This  probably  arose  from  the  fact  that  it  was 
thought  that  the  rules  in  regard  to  discovery  had  been  sub- 
stituted by  statutory  enactment,  and  that  the  learning  upon 
that  subject  had  become  in  a  measure  obsolete.  Since  the 
filing  of  this  motion  we  have  procured  the  authorities  neces- 
sary to  enable  us  to  make  an  exhaustive  examination  of  the 
question,  with  the  result  that  we  deem  it  proper  to  modify 
some  expressions  in  the  former  opinion  without  changing  our 
disposition  of  the  case. 

In  Hare  on  Discovery,  chapter  5,  section  1,  page  80,  it  is 
laid  down  that  a  discovery  is  given  only  in  aid  of  some  triaL 
But  in  a  succeeding  section  (sec.  3,  p.  84)  that  author  says: 
''There  are  some  early  cases  which  appear  opposed  to  the 
rule  which  has  been  stated  in  the  preceding  sections,  that  a 
discovery  will  only  be  given  to  be  used  as  evidence  at  a  trial." 
The  text  is  mainly  predicated  upon  a  case  in  Oary  Reports^ 
page  21,  the  name  of  which  is  not  given,  upon  Protector  v. 
Lumley,  Hardw.  22,  and  upon  Mountfort  v.  Taylor ,  6  Ves.  788. 

Protector  v.  Luvdey^  Hardw.  22,  and  the  case  in  Cary  were 
bills  for  the  discovery  of  the  goods  of  an  attainted  felon,  which 
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had  been  forfeited  to  the  crown  in  the  one  case;  and  for  the 
goods  of  an  outlaw,  which  had  been  forfeited  to  the  common- 
wealth in  the  other.  The  origin  and  nature  of  ***  that 
jurisdiction  is  explained  by  Reeves,  in  his  History  of  English 
Law,  as  follows:  *'A  grant  was  made  by  letters  patent  of 
goods  forfeited  by  a  person  attainted;  the  grantee  brought  his 
bill  in  chancery  against  the  person  who  had  possession  of 
them,  for  this  reason,  that  as  the  king  could  not  have  an  ac- 
tion at  law  for  the  goods  of  an  outlaw  or  one  attainted  before 
they  had  been  seized  for  the  king's  use  or  found  by  a  matter 
of  record,  much  less  could  the  grantee,  without  having  had 
the  possession.  Accordingly,  it  was  held  the  subpcena  was 
his  only  remedy,  and  the  defendant  was  ordered  to  exhibit  an 
inventory  of  the  things  the  next  day  on  pain  of  being  com- 
mitted to  the  Fleet":  2  Reeves' History  of  English  Law,  602. 

In  Mountfort  v.  Taylor^  6  Ves.  788,  Lord  Eldon  granted  a 
discovery  in  aid  of  an  elegit;  but  from  the  report  of  the  case 
we  have  but  little  doubt  in  our  minds. 

In  1  Equity  Cases  Abridged,  132,  the  case  of  Taylor  v.  Hill 
is  thus  reported:  "The  plaintifif  having  recovered  judgment 
against  J.  S.  (but  no  writ  of  execution  sued  out),  supposing 
some  particular  effects  of  J.  S.  to  be  in  defendant's  hands, 
brought  a  bill  to  discover  them,  in  order  to  subject  them  to 
his  judgment.  The  defendant  demurs,  because  there  is  no 
equity  to  compel  such  a  discovery,  and  no  such  bill  would  lie 
against  the  debtor  himself,  much  less  against  a  third  person. 
My  lord  keeper  seemed  to  agree  it  would  not  lie  against  the 
debtor  himself,  nor  to  have  a  general  discovery  from  a  third 
person,  but  only  for  particular  things,  as  this  bill  was,  and 
overruled  the  demurrer."  This  would  seem  to  indicate  that 
the  court  was  of  opinion  that  no  bill  of  the  character  would 
lie  except  to  discover  property  specifically  described,  though 
it  admits  of  the  construction  that  the  demurrer  may  have 
been  urged  upon  the  ground  that  no  execution  had  been  sued 
out.  We  note  in  this  connection  that  the  bill  was  very  simi- 
lar to  the  petition  in  Cronin  v.  Oay,  20  Tex.  460,  in  which  it 
was  held  expressly  that  bills  of  discovery  had  been  abolished 
in  this  state. 

These  authorities  seem  to  us  to  leave  the  matter  in  doubt; 
and  there,  as  an  original  question  of  equity  jurisdiction,  we 
are  content  to  leave  it.  We  have  commented  upon  the  cases 
merely  for  the  purpose  of  modifying  our  former  opinion,  in  so 
far  as  the  intimation  may  be  drawn  from  it  that  no  case  can 
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be  found  in  the  English  courts  which  gives  color  of  aoUioiit7 
to  the  proceeding  instituted  in  this  case. 

If  the  courts  of  equity  in  England  ever  entertained  bills 
of  discovery  of  this  character,  and  if  the  jurisdiction  became 
incorporated  into  our  system  of  jurisprudence  by  the  adoption 
of  the  common  law,  we  are  still  of  opinion  that  it  is  no  longer 
the  law  of  this  state.    Neither  the  decisions  of  the  English 
courts  upon  the  effect  of  their  statutes,  which  allow  a  discov- 
ery in  the  courts  where  the  suits  are  pending,  nor  the  deci- 
sions of  the  courts  of  other  states  upon  similar  statutes,  can 
be  taken  as  a  guide  in  determining  the  effect  of  our  own  laws 
upon  the  subject.    There  is  an  ^^^  apparent  conflict  of  author- 
ity in  our  state  courts.    Some  hold  merely  that  statutes  which 
permit  the  parties  to  testify,  or  which  allow  interrogatories  to 
be  filed  to  the  opposite  party,  do  not  take  away  the  jurisdic- 
tion of  courts  of  equity  to  compel  a  discovery:  Shotwell  v. 
Smith,  20  N.  J.  Eq.  79;  Ellision  v.  Hughes,  1  Head,  225;  Ato- 
sell  V.  LHekeschied,  24  W.  Va.  61 ;  Cannon  v.  McNah,  48  Ala.  99; 
MillsapB  V.  Pfeiffer,  44  Miss.  805.    In  all  of  these  states  the 
separate  jurisdiction  of  the  law  and  equity  courts  is  main- 
tained.   The  contrary  is  held  in  Missouri,  where  the  courts 
exercise  both  law  and  equity  jurisdiction:  Band  v.  WoHey,  26 
Mo.  253;  and  in  Hurd  v.  DutchetB  Co,  Bank,  1  Morris,  291;  and 
in  RioppeUe  v.  Doellner,  26  Mich.  102,  where  the  jurisdictions 
were  separate.    See,  also,  Heath  v.  Erie  Ry.  Co,y  9  Blatchf.  316. 

Not  only  was  law  and  equity  blended  into  one  system  of 
jurisprudence  by  our  statutes  at  the  same  session  of  the  Con- 
gress of  the  republic  at  which  the  common  law  was  adopted, 
but  at  the  same  time  a  system  of  procedure  was  established, 
which  is  borrowed  from  the  practice  both  of  the  courts  of  law 
and  those  of  equity,  as  recognised  at  common  law.  Writs 
peculiar  to  courts  of  equity  were  prescribed  for  by  statutory 
regulation,  and  at  an  early  day  provision  was  made  by  stat- 
ute for  the  perpetuation  of  testimony,  and  for  the  discovery  of 
evidence  in  a  pending  suit  by  simply  filing  interrogatories  to 
the  opposite  party,  the  answers  to  which  had  the  effect  of  an 
answer  under  oath  to  a  bill  in  equity.  At  a  later  day  it  was 
provided  as  a  cumulative  procedure  that  either  party  to  a 
suit  could  take  the  deposition  of  the  adverse  party. 

The  effect  of  our  statutory  system  was  passed  upon  in 
Cronin  v.  Gay,  20  Tex.  460,  and  it  was  held  that  bills  of  dis- 
covery were  thereby  abolished.  This  decision  was  doubtless 
well  known  to  the  able  lawyers  who  compiled  our  Revised 
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Statutes,  and  yet  all  the  provisions  of  the  old  statutes  in 
regard  to  the  law  of  evidence  were  incorporated  in  that 
revision  without  change:  See  Report  of  Commissioners,  2 
Sayles'  Ann.  Stats.,  726. 

When  the  legislature  re-enacts  a  statute  which  has  been 
construed  by  the  courts,  the  presumption  is  that  it  intended 
that  the  new  enactment  should  receive  the  same  construction 
as  the  old.  The  rule  is  universal,  and  is  conclusive  of  the 
question  under  consideration.  If,  however,  the  question  were 
one  of  first  impression,  we  see  no  good  reason  which  would 
impel  us  to  a  different  conclusion. 

The  motion  for  a  rehearing  is  overruled. 


Creditors'  biDa  and  prooeadings  ia  eqaity  in  aid  of  ezeention  are  eonsid- 
cre<l  in  tba  note  to  MoMteff  r.  Oordon,  90  Am.  Dec.  L88-301. 

The  original  opinion  given  by  the  court  in  the  principal  case  waa  remark- 
able  in  denying  the  power  of  courts  of  chancery,  independent  of  statutory 
authority,  to  aid  a  creditor,  by  compelling  his  debtor  to  make  a  discovery  of 
-concealed  assets.  The  judge  writing  the  opinion  frankly  showed  that  every 
author  who  had  examined  the  question  had  reached  the  conclusion  that  a 
bill  of  discovery  for  this  purpose  was  within  the  usual  remedies  of  courts  of 
equity,  and  farther  that  there  were  leveral  American  decisions  which  dis- 
tinctly recognized  the  same  rule  ixs  prevaiUng  in  this  country,  but  it  was 
sought  to  destroy  the  force  of  these  decisions  by  suggesting  that  they  were 
made  in  states  whose  statutory  law  conferred  the  authority  io  question. 
Even  if  this  were  true  it  would  not  be  by  any  means  conclusive  against  the 
existence  of  the  authority  independently  of  the  statutes,  for  it  is  well 
known  that  the  common  or  equity  law  upon  most  important  topics  has  been 
made  a  part  of  the  statutory  law  in  many  of  the  states  of  the  union,  and  the 
existence  of  statutory  statement  of  a  legal  principle  by  no  means  justifies 
the  inference  that  it  did  not  also  exist  anterior  to  the  enactment  of  such 
statute.  It  must  be  admitted  that  in  the  American  cases  referred  to  as  sus- 
taining a  bill  of  discovery  the  judges  nowhere  rely  upon  statutory  law. 
Speaking  of  one  of  these  statutes,  the  supreme  ]  udicial  court  of  New  Hamp- 
shire said:  "We  are  unable  to  perceive  that  the  statute  enlarges  in  any 
way  the  remedies  of  parties  or  the  powers  of  the  court  as  they  existed  before 
upon  the  weU-defined  principles  of  equity  jurisdiction'*;  and  the  aame  court 
in  the  same  case  thus  states  what  we  understand  to  be  the  general  rule  pre- 
vailing upon  the  subject.  **  In  this  proceeding  the  oomplainant  is  entitled 
to  a  bill  of  discovery  of  all  the  real  estate  on  which  he  had  aoqnired  a  lien 
by  his  proceedings  at  law,  and  of  the  nature  and  character  of  the  encum« 
brances  upon  it,  and  of  the  eonveyances  of  it;  that,  if  fraudulent,  they  may 
be  removed  by  a  decree  and  the  plaintiff  may  be  entitled  to  reach  it  by  an 
execution  at  law.  He  is  also  entitled  to  a  discovery  of  all  the  property, 
both  real  and  personal,  now  owned  by  the  defendant,  wherever  it  may  be 
situated;  that  if  within  the  state,  it  may  be  reached  by  an  execution,  and  if 
elsewhere,  or  if  such  that  it  cannot  be  taken  by  exicntion,  as  trust  funds, 
choses  in  action,  stocks,  etc.,  the  defendant  may  be  compelled  by  an  order 
of  court  to  transfer  the  property  by  a  proper  conveyance  to  a  receiver,  to  be 
aold  and  applied  to  the  payment  of  the  complainant's  debt.  He  has  a  right 
AV.  SK  Ksr..  Vol.  XI^  -46 
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t*  A  hdl  discovery  from  the  defendant  of  everj  tmst  created  for  hia  bmiefii 
that  the  conrt  may  see  whether  it  is  one  on  which  his  creditors  have  any 
equitable  claim  for  the  satisfaction  of  their  debt":  Bay  StaU  Iron  Co.  ▼• 
Ooodaii,  99  N.  H.  223;  76  Am.  Dec.  219.  It  is  true  that  the  early  cues  in 
New  York  decided  by  Chancellor  Kent,  and  which  are  much  relied  upon  is 
subsequent  decisions  and  by  text-writers  in  this  country,  were  cases  in  which 
the  right  to  a  diacovery  was  not  particularly  contested  by  the  defendants, 
but  it  is  also  true  that  diacovery  was  a  part  of  the  relief  necessarily  aonght 
and  necessarily  sustained.  Thus,  in  McDermuU  v.  Sirang,  4  Johns.  Cb.  G9Qt 
the  great  ohanoellor  said:  '*  A  judgment  creditor  must  go  into  equity  to 
obtain  povession  of  the  equitable  interests  of  his  debtor,  and  if  he  has  taken 
and  exhausted  all  the  means  in  his  power  at  law,  he  will  be  entitled  to  the 
aid  of  this  court  to  disoover  and  apply  the  property  to  satisfy  his  execu- 
tion"; and  this  language  was  quoted  with  approval  by  Woodworth,  Jadg^ 
■peaking  for  the  court  of  errors  in  Hodden  t.  Spader^  20  Johns.  568. 
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Damiobs  vob  Friobt  cannot  be  recorered  where  there  is  no  injury  to 
property  and  no  physical  injury,  though  such  fright  and  mental  suffisr- 
ing  therefrom  resulted  from  the  negligence  of  the  defendant. 

/.  W.  Terry  for  the  appellant 

^^*  Gaines,  A.  J.  The  court  of  civil  appeals  for  the  third 
Bupreitae  judicial  district  certify  the  following  questions  f<Hr 
our  determination: 

^*  In  the  above-styled  and  numbered  case  now  pending  in 
our  court  the  appellee  claimed  and  received  damages  in  the 
county  court  for  alleged  negligence  on  part  of  appellant  com- 
pany, whereby  appellee's  team  of  horses,  hitched  to  a  wagon 
in  which  he  was  traveling,  were  frightened  and  caused  to 
break  his  wagon,  and  put  him  in  fear  and  fright  as  to  his 
own  personal  safety,  and  caused  him  great  mental  suffering, 
vexation,  and  anxiety  of  mind.  There  was  evidence  tending 
to  support  all  of  these  allegations.  There  was  no  averment 
or  proof  of  any  physical  injury  to  appellee.  The  court  in- 
structed the  jury  that  if  they  found  for  appellee,  and  found 
that  as  the  result  of  the  negligence  complained  of  he  was  fright- 
ened, put  in  fear  of  his  personal  safety,  and  caused  mental 
pain  or  anxiety  *J*  they  should  allow  him  fair  and  reason- 
able compensation  therefor.  The  evidence  did  not  present 
any  issue  as  to  exemplary  damages,  and  the  jury  were  so 
instructed. 
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**  With  this  explanation  this  court  certifies  to  the  supreme 
court  for  decisions  the  following  questions:  1.  In  an  action 
for  damages  based  upon  tortious  and  negligent  conduct  of  a 
defendant,  where  the  wrongful  act  causes  damages  to  plains 
tiff's  property,  but  no  physical  injury  to  plaintiff,  is  mental 
suffering  an  element  of  actual  damages?  2.  Can  actual  dam* 
ages  be  recovered  for  mental  suffering  when  there  is  no 
physical  injury,  no  injury  to  property,  nor  other  element  of 
actual  damages?" 

We  are  of  opinion  that  these  questions  should  be  answered 
in  the  negative.  So  far  as  we  have  been  able  to  discover,  all 
the  cases  involving  the  question  of  the  right  to  recover  for 
fright  alone  are  in  accordance  with  that  holding. 

In  Victorian  Ry,  Cammr$.  v.  CoultaSf  L.  R.  13  App.  Cas.  222, 
the  gatekeeper  at  a  crossing  negligently  permitted  the  plain- 
tiff's carriage  to  cross  the  railway  track,  just  as  a  train  was 
Approaching.  The  approach  of  the  train  was  discovered  by 
the  driver  of  the  carriage,  and  by  an  effort  the  passage  was 
effected  barely  in  time  to  prevent  a  collision.  The  peril  was 
iinminent,^  and  the  plaintiff,  a  married  woman,  was  greatly 
frightened.  The  judicial  committee  of  the  privy  council, 
reviewing  the  judgment  of  the  supreme  court  of  Victoria, 
held  that  there  could  be  no  recovery.  They  say  in  their 
opinion:  ^'According  to  the  evidence  of  the  female  plaintiff, 
her  fright  was  caused  by  seeing  the  train  approaching,  and 
thinking  they  were  going  to  be  killed.  Damages  arising  from 
mere  sudden  terror,  unaccompanied  by  apy  actual  physical 
injury,  but  occasioning  a  nervous  or  men  al  shock,  cannot, 
under  such  circumstances,  their  lordships  think,  be  con- 
sidered a  consequence  which,  in  the  ordinary  course  of  things, 
would  flow  from  the  negligence  of  the  gatekeeper.  If  it 
were  held  that  they  can,  it  appears  to  their  lordships  that  it 
would  be  extending  the  liability  for  negligence  much  beyond 
what  that  liability  has  hitherto  been  held  to  be.  Not  only  in 
such  a  case  as  the  present,  but  in  every  case  where  an  acci- 
dent caused  by  negligence  had  given  a  person  a  serious  nerv- 
ous shock,  there  might  be  a  claim  for  damages  on  account  of 
mental  injury.  The  difficulty  which  now  exists  in  case  of 
alleged  physical  injuries  of  determining  whether  they  were 
caused  by  the  negligent  act  would  be  greatly  increased,  and 
a  wide  field  opened  for  imaginary  claims. 

"The  learned  counsel  for  respondents  were  unable  to  pro- 
duce any  decision  of  the  English  courts  in  which,  upon  such 
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facta  as  were  proved  in  this  case,  damages  were  recovered. 
The  decision  of  the  supreme  court  of  New  York,  which  he 
referred  to  in  support  of  his  contention,  was  a  ^^^  ease  of   , 
palpable  injury,  caused  bj  a  boji  who  was  frightened  hj    ' 
defendant's  violence,  seeking  to  escape  from  it,  and  is  like  the 
case  of  Snesby  v.  Lanecuhire  etc.  Ry.  Co.^  1  Q.  B.  Div.  42. 

*'  It  is  remarkable  that  no  precedent  has  been  cited  of  an 
action  similar  to  the  present  having  been  maintained  or  even 
instituted,  and  their  lordships  decline  to  establish  such  a 
precedent.  Thej  are  of  opinion  that  the  first  question, 
whether  the  damages  are  too  remote,  should  have  been 
answered  in  the  affirmative;  and,  on  that  ground,  without 
saying  that  Mmpact'  is  necessary,  that  the  judgment  should 
have  been  for  the  defendants/' 

In  Swing  v.  Pittsburgh  etc.  Ry.  Co.,  147  Pa.  St.  40,  SO  Am. 
St.  Rep.  709,  the  plaintiff,  also  a  married  woman,  was  fright- 
ened by  reason  of  a  car  of  the  defendant  company  having 
been  thrown  '*  against  and  upon"  her  dwelling-house,  as  a 
result  of  a  negligent  collision  of  trains  on  defendant's  track. 
In  their  opinion  in  the  case,  the  supreme  court  of  Pennsyl- 
vania say:  ^' There  was  no  allegation  that  she  had  received 
any  bodily  injury.  If  mere  fright,  unaccompanied  with 
bodily  injury,  is  a  cause  of  action,  the  scope  of  what  are 
known  as  'accident  cases'  will  be  very  greatly  enlarged;  for 
in  every  case  of  a  collision  on  a  railroad  the  passengers, 
although  they  may  have  sustained  no  bodily  harm,  will  have 
a  cause  of  action  against  the  company  for  'fright'  to  which 
they  have  been  subjected.  This  is  a  step  beyond  any  deci- 
sion of  any  legal  tribunal  of  which  we  have  knowledge." 

The  court  say  further:  "  If  the  injury  was  one  not  likely 
to  result  from  the  collision,  and  one  which  the  company 
could  not  have  reasonably  foreseen,  then  the  accident  was 
not  the  proximate  cause.  The  rule  on  this  subject  is  as 
follows:  ''  In  determining  what  is  the  proximate  cause  the 
true  rule  is  that  the  injury  must  be  the  natural  and  prob- 
able consequence  of  the  negligence;  such  a  consequence  as 
under  the  surrounding  circumstances  of  the  case  might  and 
ought  to  have  been  seen  by  the  wrongdoer  as  likely  to  flow 
from  his  act.  Tested  by  this  rule,  we  regard  the  injury  as 
too  remote.'  We  know  of  no  well-considered  case  in  which 
....  mere  fright,  when  unaccompanied  by  some  injury  to 
the  person,  has  been  held  actionable.  On  the  contrary,  the 
authoritieSi  so  far  as  they  exist,  are  the  other  way.     Mr.  Wood 


Feb.  1894.]         Gulf  btc  Ry.  Co.  v.  Trott.  869 

fairly  states  the  rule  in  his  note  to  Mayne  on  Damages,  at 
page  74:  *  So  ffltr  as  I  have  been  able  to  ascertain,  the  force  of 
the  rule  is,  that  the  mental  suflering  referred  to  is  that  which 
grows  out  of  the  sense  of  peril  or  the  mental  agony  at  the  time 
of  the  happening  of  the  accident,  and  that  which  is  incident 
to  and  blended  with  the  bodily  pain  incident  to  the  injury 
and  the  apprehension  and  anxiety  thereby  induced.  In  no 
case  has  it  ever  been  held  that  mental  anguish  alone,  unac- 
companied by  an  injury  to  the  person,  afforded  a  ground  of 
action.' "  The  same  doctrine  is  announced  in  terms  equally 
emphatic  in  Wyman  v.  Leavitt,  71  Me.  227;  36  Am.  Rep.  803. 

**•  So  in  Atchison  etc.  R,  R.  Co.  v.  McOinnis,  46  Kan.  109, 
the  court  say:  *' The  jury  found  that  the  plaintiff  below  was 
damaged  sixty-five  dollars  by  reason  of  peril  and  fright. 
Damages  of  this  kind  are  too  remote.  A  person  who  is  placed 
in  peril  by  the  negligence  of  another,  but  who  escapes  with- 
out injury,  may  not  recover  damages  simply  because  he  has 
been  placed  in  a  perilous  position.  Nor  is  mere  fright  the 
subject  of  damages."  The  same  general  principles  are  recog- 
nized in  the  following  cases:  Canning  v.  WiUiamstoton^  1  Cush. 
451;  Johnson  v.  Welh^  6  Nev.  224;  8  Am.  Rep.  245;  Indian* 
apolis  etc.  R.  R.  Co.  v.  Stables,  62  111.  818;  Lynch  v.  Knight,  9 
H.  L.  Cas.  577;  Joch  v.  Dankwardt,  85  111.  331. 

Oar  conclusion  is  based  upon  the  principles  announced  in 
the  cases  from  which  we  have  quoted. 

Damaais  flOB  Fbioht. — yien  fright  or  mental  agony  eansed  by  a  railway 
accident,  onaocoinpanied  by  some  physical  injury  to  the  person*  is  too  remote 
to  enstain  an  action  for  negligence,  though  it  produces  permanent  injury  to 
the  nerrous  system:  Eioing  r.  PiMturgheU,  Ry,  Oo,^  147  Pa.  St  40;  90  Am.  St. 
Rep.  709,  and  note.  In  an  action  for  damages  to  real  estate  by  blasting,  the 
mental  anxiety  of  the  plaintiff  for  the  personal  safety  of  himself  and  family 
is  not  a  proper  element  of  damages:  Wyman  ▼.  LeaviU,  71  Me.  227;  36  Am. 
Rep.  ^3,  and  note.  In  an  action  for  injury  by  the  bite  of  a  dog,  the  fear 
and  soMoitude  as  to  poison  are  proper  elements  of  damage:  Oodeau  ▼.  Blood, 
52  Vt.  251 ;  36  Am.  Rep.  751,  and  note.  See,  also^  the  note  to  West  t.  WeiUm 
Union  Tel,  Co.,  7  Am.  St.  Rep.  636. 
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CoHvriTimovAL  Law— Oblioatiom  or  CoMTKAon. — A  Covteaot  nr  Wh» 
A  Ckbdroe  Stitulatbs  flOB  A  SfBomo  Rbiibdt,  whenby  h«  mij 
tnforoa  a  p^oaoiarjr  obligation  witboul  r«cort  to  the  conrti,  eaiiBot  b» 
modified  hj  rabeeqaent  legiaUtion  reqniriog  him  to  pariae  a  diffaraat 
remedy.  Hence,  if  a  truit  deed  declaree  that  on  defanlt  in  the  payment 
of  the  obligation  or  demand  leoared  by  it,  the  creditor  may  eell  the 
property  at  a  designated  place,  and  after  giving  the  notice  described  in 
the  deed,  a  statnte  snbeequently  enacted  prccoribing  the  mode  of  nle 
under  all  trnat  deede  ie  inapplioable,  and  a  sale  may  lawfully  be  made 
by  complying  with  the  directions  of  the  deed,  though  the  directions  cf 
the  statute  are  thereby  disregarded. 

B.  L,  Ayeock,  for  the  appellant 

*^^  Stayton,  C.  J.  The  question  certified  and  aocompany* 
ing  statement  are: 

"  Plaintiff  claims  Utle  to  land  in  Bexar  county  under  a 
deed  of  trust  executed  by  appellee  and  wife  on  April  18, 1885, 
the  sale  by  the  trustee  having  taken  place  on  October  9, 1890, 
in  Bexar  county,  appellant  being  the  purchaser.  The  trus- 
tee's deed  was  objected  to  when  offered  in  evidence  on  one 
ground  only,  viz.,  *'  because  there  was  no  evidence  that  adver- 
tisement  was  made  by  posting  notices  of  the  time  and  place 
of  sale  as  in  sheriff's  sales,  in  three  public  places  in  the  county, 
one  of  which  being  the  court  house  door/  which  objection  was 
sustained." 

Question:  '<  Did  the  act  of  March  21,  1889,  entitled 'An 
act  to  prescribe  the  place  and  time  of  sale  of  all  real  estate 
thereafter  to  be  sold  under  power  conferred  by  any  deed  of 
trust  or  other  lien,'  have  the  effect  of  requiring  compliance 
with  its  provisions  in  cases  of  sales  thereafter  made  under  a 
power,  where  the  contracl  conferring  the  power  had  been  ex- 
ecuted prior  to  said  act,  and  provided  differently  in  respect 
to  the  sale?" 

The  act  referred  to  requires  such  sales  "  to  be  made  in  the 
county  in  which  such  real  estate  is  situated.  Notice  shall  be 
given  as  now  required  in  judicial  sales,  and  such  sales  shall 
be  made  at  public  vendue  between  the  hours  of  10  o'clock 
A.  M.  and  4  o'clock  p.  m.  of  the  first  Tuesday  in  any  month." 

The  purpose  of  that  act  evidently  was  to  make  the  law 
regulating  time  and  place  of  sale  under  execution  or  other 
judicial  process  applicable  to  sales  under  powers  conferred  in 
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mortgages,  and  to  require  notice  of  such  sales  to  be  given  ir 
the  mode  and  for  the  period  prescribed  for  notice  of  salei 
under  judicial  process. 

The  law  in  force  when  the  contract  was  made,  as  at  thf 
time  when  the  sale  under  the  trust  deed  was  made,  required 
that  *'the  time  and  place  of  making  sale  of  real  estate,  in 
execution,  shall  be  publicly  advertised  by  the  ofiBcer  for  at 
least  twenty  days  successively  next  before  the  day  of  sale,  by 
posting  up  written  or  printed  notice  thereof  at  three  public 
places  in  the  county,  one  of  which  shall  be  at  the  door  of  the 
«ourt  house  of  the  county":  Sayles'  Civ.  Stats.,  art.  2309. 

The  statute,  however,  gave  a  defendant  the  right,  upon 
written  request,  to  have  notice  of  sale  given  by  publication  in 
some  newspaper,  if  there  was  one  published  in  the  county, 
provided  this  could  be  had  for  the  compensation  fixed  by  the 
statute;  and  such  publication  was  required  for  three  consecu- 
tive weeks:  Sayles'  Civ.  Stats.,  art.  2309  a. 

*^*  The  act  of  March  21,  1889,  in  terms  applies  to  ''all 
«ales  of  real  estate  which  may  hereafter  be  made  in  this 
state  under  powers  conferred  by  any  deed  of  trust  or  other 
-contract  lien,''  and  there  can  be  no  reasonable  doubt  of  the 
intent  of  the  legislature  to  make  it  apply  to  sales  under  con. 
tracts  made  before  its  passage,  as  well  as  to  those  afterwards 
made;  and  the  question  arises  whether  such  legislation  is  in 
violation  of  any  part  of  the  constitution  of  the  United  States 
•or  of  this  state.  If  not,  effect  must  be  given  to  it  in  all  oases 
'Coming  within  its  terms. 

The  constitution  of  the  United  States  and  the  constitution 
•of  this  state  deny  to  the  legislature  of  this  state  power  to 
«nact  any  law  impairing  the  obligation  of  contract,  »nd  the 
latter  withholds  power  to  enact  retroactive  laws. 

The  purpose  of  the  parties  in  making  the  mortgage  con- 
tract, and  in  giving  power  to  sell  the  mortgaged  property  in 
accordance  with  the  terms  of  the  instrument,  were  twofold. 

The  leading  purpose  of  that  contract  was  to  give  lien  on 
the  property  described  in  it,  to  secure  debt  due  or  to  become 
due  from  one  party  to  the  other;  and,  if  the  contract  had  gone 
no  further  than  to  secure  this  right,  there  is  no  doubt  that  it 
vrould  have  been  within  the  power  of  the  legislature  to  change 
the  remedy  then  existing  for  the  enforcement  of  such  a  right 
through  the  courts,  in  any  respect  that  did  not  essentially 
affect  the  right  secured. 

Notice  for  a  longer  period  before  sale,  or  notice  to  be  givea 
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in  •oma  maraier  other  than  that  described  by  law  in  foits* 
when  the  contract  was  made,  might  have  been  required,  or 
the  time  and  place  of  sale  might  have  been  changed,  without 
violating  the  right  of  either  party  under  the  contract;  for 
when  parties  contract  with  reference  to  the  enforcement  of 
rights  through  the  courts,  if  this  becomes  necessary,  thej 
must  be  understood  to  contract  in  view  of  the  fact  that  the 
state  has  power  to  establish  courts,  to  fix  their  jurisdiction, 
and  also  to  regulate  procedure,  and  that  this  cannot  be  con- 
trolled by  contracts  persons  may  make. 

The  contract,  however,  had  in  view,  and  by  its  terms  gave 
and  was  intended  to  give  to  the  creditor,  a  remedy  through 
which  it  might  enforce  its  right  against  the  mortgaged  prop- 
erty without  resort  to  the  ordinary  remedies  given  by  law; 
and  it  will  now  be  assumed  that  the  contract  which  gave  that 
remedy  was  valid  when  made. 

The  constitutional  provisions  which  forbid  legislation  the 
effect  of  which  would  be  to  impair  the  obligation  of  contracts 
affecting  property  or  pecuniary  rights^  are  broad  and  embrace 
every  such  contract;  and  on  the  case  stated  the  question 
arises,  Is  a  contract  securing  to  a  creditor  right  to  a  specific 
remedy,  whereby  he  may  enforce  a  pecuniary  obligation  with- 
out resort  to  the  courts  of  the  country,  subject  to  such  modifi- 
cations and  changes  as  may  lawfully  be  made  in  the  ordinary 
remedies  prescribed  by  law? 

*"  We  are  of  opinion  that  this  should  be  answered  in  the 
negative;  for,  as  before  said,  the  contract  in  the  one  case 
secures  the  right  of  the  parties  as  to  the  subject  matter  of 
contract,  but  looks  for  remedy  to  laws  existing  or  to  such  laws 
as  may.  be  subsequently  enacted — in  fact,  contract  with  refer- 
ence  to  the  known  power  of  the  law-making  department  to 
make  such  changes  in  remedial  laws  as  may  be  deemed  bene* 
ficial,  provided  they  be  not  such  as  impair  the  obligation  of 
contracts;  while  in  the  other  the  very  purpose  of  so  much  of 
the  contract  as  secures  a  remedy  the  law  does  not  give  is  to 
secure  the  specific  remedy  contracted  for. 

In  one  case  the  specific  remedy  is  the  subject  of  contract^ 
and  parties,  one  or  both,  thus  secure  it  because  deemed  more 
advantageous  in  enforcement  of  right  than  the  remedies  pro- 
vided by  law;  while  in  the  other  the  thing  or  right  secured 
by  contract  is  that  which  gives  right  to  some  remedy  for 
enforcement  of  contractual  obligation;  by  reason  of  the  right 
the  remedy  operates  upon  persons  or   things,  and,  in  the 
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abflenoe  of  contract  for  remedy  in  such  cases,  parties  subject 
themselves  and  property  to  such  remedies  as  exist  at  the  time 
the  contract  is  made,  and  to  such  as  subsequently  may  law* 
fully  be  given  by  law. 

That  persons  may  contract  for  a  remedy,  lawful  in  itself, 
but  not  given  by  law  for  enforcement  of  a  right,  will  not  be 
questioned;  but  such  a  contract  will  not  prevent  resort  to  any 
remedy  given  by  law. 

If,  however,  a  party  desires  to  resort  to  a  remedy  existing 
only  by  contract,  he  must  take  it  in  accordance  with  the 
agreement  that  gives  it;  for  the  legislature  has  no  power  by 
subsequent  law  to  change  the  contract  The  exercise  of  such 
a  power  would  be,  in  effect,  to  make  contracts  for  parties, 
which  the  legislature  has  no  power  to  do. 

While  this  is  true,  there  is  no  doubt  that  parties  may  contract 
with  reference  to  an  existing  law  affecting  the  remedy;  but 
if  the  contract  relates  only  to  process  and  the  manner  of  its 
execution,  and  not  to  something  on  which  the  process  is  to 
act,  or  like  substantial  thing,  then  the  contract  ought  not  to 
be  held  to  affect  the  power  of  the  legislature  to  change  the 
remedy. 

It  has  been  held  that  a  change  in  the  law  in  such  cases,  if 
given  effect,  would  not  necessarily  impair  the  obligation  of 
contract 

A  statute  in  New  York  authorized  sales  of  mortgaged  prop* 
erty  under  a  power  conferred  by  the  mortgage,  upon  notice 
being  given  for  twenty-four  weeks;  and  while  that  law  was 
in  force  a  mortgage  was  executed  which  authorized  a  sale 
under  a  power  '^  according  to  law";  but  before  the  sale  the  law 
was  so  changed  as  to  authorize  such  sales  to  be  made  on 
notice  given  for  twelve  weeks. 

A  sale  made  under  the  last  law  was  held  to  be  valid,  on 
the  ground  that  the  words  '^  according  to  law"  meant  in  com- 
pliance with  the  law  in  force  when  the  sale  became  necessary: 
James  v.  Stull,  9  Barb.  482. 

It  was,  however,  held  that  the  sale  was  valid,  if  such  waa 
not  the  true  *^^  construction  of  the  contract,  on  the  ground 
that  the  legislature  had  power  to  change  the  remedy,  and  that 
such  a  change  as  was  made  did  not  impair  the  obligation  of 
the  contract 

In  support  of  the  last  proposition,  quoting  from  Bronson  v. 
KinttCy  1  How.  311,  it  was  said:  *^  If  the  laws  of  the  state  had 
done  nothing  more  than  change  the  remedy  upon  contracts 
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of  ibis  desoription,  they  would  be  liable  to  no  constitntioiial 
objection.  For  undoubtedly  a  state  may  regulate  at  pleasoiv 
the  modes  of  proceeding  in  its  courts  in  relation  to  past  con* 
tracts,  as  well  as  future." 

Under  the  construction  given  to  the  contract,  the  decirion 
may  not  be  subject  to  objection;  for  it  seems  reasonable,  when 
parties  do  not  expressly  fix  the  terms  on  which  such  powen 
may  be  exercised,  but  agree  that  the  act  to  be  done  in  the 
future  may  be  done  according  to  the  law  governing  that  sub- 
ject,  that  they  consent  to  be  governed  by  the  law  in  force 
when,  under  the  terms  of  the  contract,  it  may  become  neces- 
sary to  exercise  the  power.  They  contract  with  the  knowledge 
that  the  legislature  may  change  the  remedy,  and  ought  not 
to  be  presumed  to  have  intended,  in  case  of  such  change,  that 
the  contract  should  become  inoperative. 

It  seems  to  us  that  the  decision  in  BroMon  v.  Kinzie^  1  How. 
311,  does  not  give  support  to  the  ruling  it  was  cited  to  sus- 
tain. 

In  that  case  it  appears  that  a  mortgagor  executed  a  mort> 
gage  which  authorized  the  mortgagee  to  take  possession  ot 
and  sell  the  mortgaged  property,  and  title  to  convey  to  the 
purchaser,  on  default  of  payment  of  principal  or  interest;  but 
instead  of  pursuing  that  remedy,  as  he  might  lawfully  have 
done,  he  brought  a  suit  to  foreclose.  It  was  contended  that, 
under  a  law  passed  subsequently  to  the  execution  of  the 
mortgage,  the  property  could  not  be  sold  unless  it  brought 
two-thirds  of  its  appraised  value,  and  that  it  should  be  sold 
subject  to  the  mortgagor's  right  to  redeem  within  twelve 
months.  The  law  in  force  when  the  mortgage  was  executed, 
as  well  as  the  contract,  gave  right  to  make  sale  absolute,  and 
without  reference  to  appraisement  The  court  simply  held 
that  to  give  effect  to  the  subsequent  law  would  impair  the 
obligation  of  the  contract. 

The  case  of  Conkey  v.  Hart^  14  N.  Y.  22,  is  frequently  cited  as 
authority  for  the  proposition  that  the  legislature  may  pass  laws 
which  will  annul  right  to  remedy  given  by  express  contract 
In  that  case  Wardell  had  given  a  chattel  mortgage,  which  pro- 
vided that  he  should  remain  in  possession  of  the  mortgaged 
property,  "  unless  he  or  some  other  person  or  persons  shall 
attempt  to  sell,  secrete,  remove,  or  otherwise  dispose  of  the 
said  chattels  in.  any  way  whatever;  then,  or  in  such  case,  it 
shall  and  may  be  lawful  for  the  parties  of  the  second  part, 
their  heirs,  etc.,  to  take  immediate  possession  of  said  chattels. 
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^nd  keep  the  same  until  default  be  made  as  aforesaid,  and 
then  to  sell  and  dispose  thereof." 

Subsequently,  Wardell  leased  land  from  Simpson,  and  the 
contract  provided  that  if  Wardell  "  shall  fail  to  pay  said  rent, 
^r  any  part  thereof,  *^*  when  it  becomes  due,  it  is  agreed 
that  the  said  party  of  the  first  part  may  distrain  or  sue  for 
.-the  same,  and  re-enter  said  premises,  or  resort  to  any  other 
legal  remedy;  and,  in  case  of  distress  for  nonpayment  under 
this  lease,  the  said  party  of  the  second  part  hereby  consents 
:3nd  agrees  that  any  property  upon  said  premises,  not  except- 
itig  such  articles  as  are  by  law  exempt  from  distress,  may  be 
taken  to  satisfy  the  rent  in  arrear." 

Wardell  having  failed  to  pay  rent  due,  Simpson  sued  out  a 
distress  warrant,  under  which  he  caused  the  mortgaged  prop* 
<rty  to  be  seized  by  the  sheriff,  whereupon  the  mortgagor 
4>rougbt  replevin  against  him. 

After  the  mortgage  and  lease  were  executed,  a  law  was 
passed  which  abolished  distress  for  rent,  and  the  contract  for 
remedy  by  distress  was  relied  upon  to  defeat  the  action  of 
replevin. 

While  recognizing  the  fact  that  the  waiver  of  exemption 
was  the  substantial  matter  the  parties  had  in  view  in  making 
the  contract  the  court  held  that  the  subsequent  law  took  away 
the  remedy  of  distress  which  the  lessee  contracted  might  be 
used. 

The  lease  contract  gave  right  to  no  remedy  which  would 
not  have  existed  without  it;  and  it  may  be  true  that  it  might 
properly  have  been  held  that  the  parties  only  intended  that  all 
such  remedies  as  were  lawful  at  time  of  default  might  be  used. 

The  remedy  contracted  for  was  not  one  that  could  exist  by 
contract.  It  could  only  exist  by  reason  of  a  law,  and  it  is 
'Clear  that  no  person,  by  contract  or  otherwise,  can  prevent  the 
iaw-making  power  from  repealing  the  law  wbich  permits  the 
use  of«  given  process,  while  it  would  not  have  power  to  deny 
remedy  for  the  full  enforcement  of  obligation  imposed  by 
<;on  tract. 

It  is  obviously  true  that  such  remedies  as  rest  on  contract 
4ilone  must  be  exercised  as  provided  by  the  contract,  or  not 
at  all;  and  it  is  equally  clear  that  the  legislature  has  no 
power  to  change  such  a  contract,  and  in  its  changed  condi« 
lion  to  make  it  obligatory  on  either  party,  simply  because  it 
lias  no  power  to  make  contracts  for  parties. 

In  a  case  in  which  a  trustee  in  a  mortgage,  which  gav» 
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power  to  sell  tlie  mortgaged  property  in  manner  and  on  iertna- 
prescribeil  by  the  instrument,  was  sought  lo  be  enjoined  bj 
the  debtor  on  account  of  legislation  subsequent  to  the  coo- 
tract,  it  was  aptly  said:    *^The  deed   established  all   the 
agencies  for  the  execution  of  the  trust.     Unlike  a  mortgage, 
it  contemplated  no  day  in  court  for  foreclosure  or  redemp* 
tion,  nor  stUe  under  the  direction  and  terms  of  the  court,  and 
by  its  oflScers.     But  its  design  was  to  avoid  the  processes  of 
the  law,  and  to  confide  to  impartial  agents  summary  means 
of  realizing  the  objects  of  the  trust.    Had  the  parties,  by  the 
nature  of  their  agreement,  as  in  case  of  mortgage,  been  thrown 
upon  the  courts  for  redress,  they  might  have  been  amenable 
to  the  control  which  the  legislature  possesses  over  judicial 

remedies Shall  it  be  said  that  a  sale  is  a  remedy  that 

may  be  likened  to  legal  process,  and  *'*  as  such  liable  to  be 
changed  and  modified  by  the  legislature?  If  so,  there  is  at 
least  this  material  difierence,  that  it  is  a  remedy  of  the  parties' 
own  appointment,  and  the  very  essence  of  his  contract.  It 
cannot  be  segregated  from  it  and  treated  as  an  extrinsic  rem* 

edy  within  the  pale  of  legislative  jurisdiction To  admit 

a  subsequent  act  of  the  legislature  thus  to  modify  and  essen* 
tially  vary  the  written  stipulations  of  the  parties  would  con- 
cede to  the  legislature  a  power  to  make  a  new  contract  and 
destroy  the  old  altogether — a  power  not  assumed  by  the  letter 
of  the  act  itself,  for  it  only  professes  to  operate  on  general 
remedies":  Taylor  v.  Steams,  18  Oratt  244. 

The  rule  is  well  stated  by  the  supreme  court  of  Pennsyl- 
vania: ''But  a  statute  strictly  remedial  may  impair  the  obli* 
gation  of  a  contract,  and  when  this  happens  the  act  is 
unconstitutional:  Bronsan  v.  Kinziey  1  How.  822.  This  always 
happens  where  the  parties  make  legal  remedies  a  subject  of 
their  contract,  and  subsequent  legislation  conflicts  with  what 
they  have  expressed  in  their  agreement  If  they  do  not  pre* 
scribe  the  rule  of  remedy  in  their  contract,  the  law-making 
power  is  free;  but  if  they  do,  they  become  a  law  to  them- 
selves, and  the  legislature  must  let  them  alone.  Stay  laws, 
exemption  laws,  and  limitation  laws  are  ordinarily  constitu* 
tional,  although  applied  to  existing  and  prior  contracts;  but 
the  cases  in  which  such  laws  have  been  sustained  have  been 
cases  in  which  the  parties  have  not  contracted  about  the  sub- 
ject matter  to  which  the  laws  were  applicable If  the 

thing  provided  for  by  the  legislature  be  within  their  general 
competence,  and  yet  be  the  very  thing  expressly  excluded  by 


_^ 


J^pril,  1894.]    International  B.  and  L.  Abbn.  v.  Hardt«    877 

A  particular  contract,  it  is  plain  that,  as  to  the  parties  to  that 
<sontract,  the  law  is  unconBtitutional  and  void,  because  it  im- 
pairs the  obligation  of  their  contract":  Billmeyer  v.  Evans^  40 
Pa.  St.  327.  To  the  8%me  effect  are  the  following  decisions: 
Breiteribach  v.  Bush,  44  Pa.  St.  318;  84  Am.  Dec.  442;  Lewis 
V.  Letois,  47  Pa.  St.  127;  Pool  v.  Young,  7  T.  B.  Mon.  688; 
Boice  V.  Boiee,  27  Minn.  373;  O'Brien  ▼.  Krem,  36  Minn.  138. 

It  appears  that,  under  the  contract,  notice  of  sale  was 
required  to  be  given  by  advertisement  in  a  daily  paper  of 
the  city  for  ten  days  prior  to  sale  day,  and  in  entering  into 
that  contract  the  parties  must  be  supposed  to  have  deter- 
fikined  for  themselves  that  such  notice  would  be  more  bene- 
ficial to  them  than  notice  given  in  some  other  manner. 

They  were  equally  interested  in  that  matter,  and  it  is  cer- 
tainly true  that  power  had  not  been  given  to  make  the  sale 
tinder  any  other  mode  of  advertisement.  What  notice  of  the 
«ale  should  be  given  was  matter  of  contract. 

Had  the  legislature  jurisdiction  to  declare  that  the  power 
to  sell  should  exist,  and  might  be  exercised  if  notice  of  sale 
was  given  in  some  other  manner  than  that  prescribed  by  the 
<;ontract7 

While  the  legislature  has  power  to  prescribe  what  process 
«hall  be  used  for  enforcement  of  rights  through  the  courts, 
and  what  notice  of  judicial  sales  shall  be  given,  it  certainly 
has  no  power  to  confer  on  any  private  *^^  person  power  to 
sell  the  property  of  another  at  such  time  and  place  and  on 
such  notice  as  it  may  prescribe,  without  regard  to  or  in  viola- 
tion of  any  contract  parties  may  have  made. 

If  the  law  requiring  notice  to  be  given,  as  in  sales  under 
execution,  is  to  operate  on  contracts  made  before  its  enacU 
ment,  this  necessarily  annuls  the  power  based  solely  on  con- 
tract; for  neither  of  the  parties  agreed  that  the  power  might 
be  exercised  at  all,  unless  notice  was  given  as  the  contract 
required. 

The  contract  only  permitting  the  power  to  be  exercised  on 
terms  prescribed  impliedly  forbade  the  trustee  to  sell  unless 
notice  was  given  as  it  required;  and,  if  the  subsequent  law  is 
to  have  effect,  the  power  to  sell  under  its  terms  is  a  power 
•existing  only  by  force  of  the  law,  for  the  parties  did  not  con- 
fer it 

The  necessary  effect  of  the  law,  when  the  period  for  adver- 
tisement prescribed  by  the  law  differed  from  that  required  by 
coii tract,  would  be  to  extend  or  shorten  the  period  after  de- 
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fault  within  which  a  aale  could  be  made;  and  bj  reason  at 
the  fact  that  the  statute  preecribes  a  day  in  each  month  oxk 
wliicli  8uch  sales  shall  be  made,  this  period  may  be  extended 
for  a  longer  time  than  the  difference  Iq  time  of  advertisement 
prescribed  by  contract  and  the  law. 

When  parties,  looking  te  all  the  facte  bearing  on  their 
respective  interests,  make  a  contract  whereby  specific  remedy,, 
not  given  by  law,  is  secured  for  enforcement  of  righta,  ooarts 
ought  not  to  inquire  as  to  the  extent  of  injury  which  may 
result  if  a  law  subsequently  enacted,  and  affecting  the  remedy, 
be  given  effect;  for  such  legislation  impairs  the  obligation  of 
contract,  takes  away  vested  rights,  and  is  therefore  prohibited 
by  the  constitution. 

The  act  of  March  21,  1889,  cannot  be  given  effect  ae  to^ 
contracts  executed  before  it  was  operative  in  cases  in  which 
the  remedy  therein  prescril>ed  differs  from  the  remedy  pre^ 
scribed  by  contract.  ..^_ 

Statotrs  Imfairino  thb  Obligatioh  or  Coktbaot,  What  axm,  'aji> 
ns  CoNflrrruTiozvALiTT  or:  See  People  t.  Oomm<m  CauneU^  MO  N.  Y.  900;. 
t7  Am.  St.  Rep.  66^  and  note,  wilh  the  oaeet  ooUeotedt 
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|B6  Texas,  680.] 
MAsm  AND  Sbrtavt.— A  Sbbtant  mat  RaooYn  Bamaow  loa  thb 

Nboligbncb  or  His  Fbllow-sbrtant  if  the  latter  wma  nnskiUed  mad 
incompetent  to  diecharge  hia  datiea,  and  this  was  known  to  the  master 
or  conld  hare  been  known  to  him  by  due  care,  and  was  not  known  to- 
the  injured  servant. 

Plbadirg— Dahaobs,  Gbnbral  Allbgatxob  or.— a  general  allegation  of 
damages  lets  in  evidence  of  such  damages  only  as  naturally  or  neeessS" 
rily  resulted  from  the  wrongs  charged.  Hence,  where  an  injury  is  stated 
to  consist  of  the  breaking  and  crushing  of  the  bones  of  the  plaintiff's 
hip  and  thigh,  bruising,  wounding,  and  injuring  hit  back,  bowels^  hips, 
legs,  and  other  parts  and  members  of  his  body,  and  that  from  sneb 
injuries  plaintiff  had  suffered  great  pain,  lost  the  naa  of  his  leg,  and 
been  incapacitated  from  labor  and  earning  money,  he  is  not,  though 
married,  entitled  to  recover  damages  for  the  impairment  of  his  oapacity 
for  sexual  intercourse. 

OoNSTiTDTiONAL  Law<-Bqual  pROTBCTZoir  09  THB  Lawb.— A  statuts  re- 
specting  railway  corporations,  defining  what  employees  shall  be  deemed 
vice-principals  and  what  fellow-servants,  does  not,  because  it  is  applica- 
ble only  to  railway  corporations,  deny  them  the  equal  protection  of  the 
laws  if  all  persons  brought  within  its  influence  are  treated  alike  under 
the  same  circumstances. 


=.=d 
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CoNSTTTUTioiiAL  Law.— A  Statvtb  Dbfiniho  Wbat  Emflotbii  ov  Rail- 
BOAD  CoMPAifm  shall  be  deemed  YiGe-principals  and  what  fellow* 
•ervanta  does  not  deny  to  such  corporations  the  equal  protection  of  th* 
law,  and  ie  not  nnoonstitutionaL 

CoMSTiTunoiiAL  IiAW.—If  thb  Titlb  ov  ak  Act  Dbclarv»  that  it  n 
"An  act  to  define  who  are  fellow-aervanta  and  who  are  not  fellow>aerv- 
acts,**  snch  title  does  not  contain  two  subjects. 

8rATUT0Rr  CoNSTBuonoii  Camnot  Authorizb  thb  Extension  ov  thb. 
Statutb  to  *  case  clearly  not  within  its  proTisions.  Therefore,  » 
statute  declaring  that  certain  persona  in  the  employ  of  railway  cor- 
porations shall  be  deemed  vice- principals  and  certain  other  persona 
fellow-serTants  is  not  applicable  to  persons  employed  by  a  receirer  of 
such  a  corporation. 

Mastbr  akd  Sbryaht.— a  Conduotob  ard  ▲  Bbakrmav  on  the  same 
train  are  fellow-servants. 

John  M.  Duncan^  for  the  plaintiffs  in  error. 

W.  8.  hdOiday  and  S.  A.  McMeana^  for  the  defendant  in 
error. 

• 

••*  Brown,  A.  J.  J.  M.  Cook  sued  T.  M.  Campbell,  then 
reeeiver  of  the  International  and  Great  Northern  Railroad 
Company,  alleging  that  on  the  tenth  day  of  November,  1891, 
plaintiff  was  in  the  employ  of  the  said  receiver  as  a  brake- 
man;  that  it  was  a  part  of  bis  duty  to  uncouple  and  couple 
cars,  and  to  remove  coupling-pins  when  necessary  for  that 
purpose.  That  I.  McNeill  was  also  in  the  employ  of  the 
receiver  as  conductor  of  the  train  on  which  plaintiff  was  work- 
ing, and  that  said  McNeill  had  the  control  and  direction  of 
the  plaintiff  and  the  said  crew,  whose  duty  it  was  to  obey  his 
orders.  Petition  proceeds  to  set  out  the  management  of  the 
cars  on  that  occasion  which  brought  about  the  injury  com^ 
plained  of,  and  that  when  injured  he  was  in  the  discharge  of 
the  duty  assigned  to  him  by  the  conductor,  and  in  obedience 
to  his  orders.  Facts  *"  are  alleged  showing  that  the  con- 
ductor was  negligent,  and  that  the  injury  was  the  result  of 
his  negligence. 

The  injuries  received  are  alleged  as  follows:  *'  Breaking 
and  crushing  the  bones  of  his  hip  and  thigh;  tearing,  cutting^ 
and  lacerating  his  flesh;  bruising,  wounding,  and  injuring 
him  in  his  back,  bowels,  hips,  legs,  and  in  other  parts  and 
members  of  his  body."  Plaintiff  alleged  that  from  the  said 
injuries  he  had  suffered  and  would  continue  to  suffer  great 
mental  anguish  and  physical  pain;  that  the  injuries  are  per- 
manent, destroyed  the  use  of  one  leg,  and  that  his  capacity* 
to  labor  and  earn  money  is  almost  entirely  destroyed* 
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The  petition  eIbo  alleged  that  the  condactor  io  charge  of 
the  train  was  unskilled,  unfit,  and  incompetent  to  diechaiige 
the  duties  of  conductor,  which  was  known  to  the  defendant, 
or  could  have  been  known  by  doe  care,  and  was  not  koowo 

to  the  plaintiff. 

The  amended  petition,  upon  which  the  parties  went  to  trial, 
alleged  that  the  receiver  had  been  discharged  and  the  prop- 
erty returned  to  the  corporation,  the  International  and  Great 
Northern  Railway  Company,  which  is  made  party  defendant. 

The  receiver  filed  a  general  demurrer,  general  denial,  and 
special  answer,  setting  up  that  plaintiff's  injuries  were  caused 
by  the  negligence  of  a  fellow-servant  The  railway  company 
adopted  the  answer  of  the  receiver,  repeating  the  special 
answer. 

The  court  overruled  the  demurrer,  and,  upon  trial  before  a 
jury  Judgment  was  given  for  plaintiff,  from  which  appeal  was 
taken,  and  it  was  afiirmed  by  the  court  of  civil  appeals. 

The  court  did  not  err  in  overruling  the  demurrer,  because 
the  petition  alleged  that  the  conductor  was  incompetent  to 
discharge  the  duties  to  which  he  was  assigned,  and  that  the 
defendant  knew  the  fact,  or  might  have  known  it  by  due  care 
and  diligence,  and  that  plaintiflT  did  not  know  of  such  incom- 
petency. This  was  good  on  general  demurrer,  and  although 
the  other  allegations  might  show  the  conductor  to  be  a  fellow- 
servant,  defendant  would  be  liable  if  guilty  of  negligence  in 
employing  an  incompetent  person  for  such  a  place,  whose 
negligence  caused  the  injury. 

.  At  the  trial  the  court  permitted  the  plaintiff,  over  the 
defendant's  objections,  to  testify  that  '^his  capacity  to  have 
sexual  intercourse  with  his  wife  was  greatly  impaired";  to 
which  the  defendant  objected  ^^  because  there  was  no  allega- 
tion in  the  petition  which  would  authorize  the  admission  of 
such  evidence,  and  because  the  petition  does  not  claim  such 
damages."  It  is  well  settled  in  this  state  that  a  general  alle- 
gation of  damages  will  let  in  evidence  of  such  damages  as 
naturally  and  necessarily  result  from  the  wrongs  charged; 
but  to  admit  proof  of  damages  which  do  not  necessarily 
result  from  the  injury  alleged,  the  petition  must  set  up  the 
particular  effects  claimed  to  have  followed  the  injury:  Texas 
&  Pac,  Ry.  Co.  v.  Curry,  64  Tex.  87.  The  object  of  pleading 
is  to  notify  the  opposite  •"  party  of  what  it  is  expected  to 
prove  on  the  trial.  In  this  case  there  was  no  injury  alleged 
to  have  been  inflicted  upon  any  organ  or  member  of  the  bodj 
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from  which  such  **  impairment "  would  naturally,  not  to  aay 
necessarily,  follow.  The  court  erred  in  admitting  the  eri* 
<ience. 

The  judge  of  the  district  court  charged  the  jury,  in  sub- 
stance, that  if  the  conductor  of  the  train  on  which  the 
plaintiff  was  employed  as  brakeman  was  by  the  defendant 
intrusted  with  the  direction  and  control  of  plaintiff  in  the 
discharge  of  his  duties  as  brakeman,  and  if  plaintiff's  injuries 
were  caused  by  the  negligence  of  the  conductor  while  engaged 
as  such,  plaintiff  could  recover  from  the  defendants  for  such 
injuries.  The  defendants  asked  the  court  to  charge  the  jury 
to  the  contrary  of  this  proposition,  which  was  refused.  The 
giving  of  the  charges  by  the  court  and  refusing  those  asked 
by  defendants  are  assigned  as  error. 

On  the  tenth  day  of  March,  1891,  the  legislature  passed  the 
following  act: 

"An  Act  to  Define  Who  are  Pellow-sbevants  and  Who 

ABB  NOT  FBLLOW-SEBVANTS. 

^*  Section  1.  Be  it  enacted  by  the  legislature  of  the  state 
of  Texas:  That  all  persons  engaged  in  the  service  of  any  rail- 
way corporation,  foreign  or  domestic,  doing  business  in  this 
state,  who  are  intrusted  by  such  corporation  with  the  author- 
ity of  superintendence,  control,  or  command  of  other  persons 
in  the  employ  or  service  of  such  corporation,  or  with  the 
authority  to  direct  any  other  employee  in  the  performance  of 
any  duty  of  such  employee,  are  vice-principals  of  such  cor- 
porations, and  are  not  fellow-servants  with  such  employee. 

'*  Sec.  2.  That  all  persons  who  are  engaged  in  the  common 
service  of  such  railway  corporation,  and  who  while  so  engaged 
are  working  together  at  the  same  time  and  place  to  a  common 
purpose,  of  same  grade,  neither  of  such  persons  being  intrusted 
by  such  corporation  with  any  superintendence  or  control  over 
their  fellow-employees,  are  fellow-servants  with  each  othei ; 
provided,  that  nothing  herein  contained  shall  be  so  construed 
as  to  make  employees  of  such  corporations  fellow-servants 
with  other  employees  of  such  corporations  engaged  in  any 
olher  department  or  service  of  such  corporation.  Employees 
who  do  not  come  within  the  provisions  of  this  seotion  shall 
not  be  considered  fellow-servants." 

The  third  section  is  not  material  to  the  decision  of  this 
case. 

The  plaintiff  in  error  claims  that  this  act  is  void,  because: 
1.  It  deprives  railroad  companies  of  the  equal  protection  of 

AM.  6IL  EST..  Vol.  XU  — M 


882  Campbell  t.  Cook.  [Texaa, 

the  laws,  in  this,  that  it  does  not  apply  to  all  other  comotion 
earners,  and  is  tiierefore  in  conflict  with  section  1  of  the  four* 
teenth  amendment  to  the  constitution  of  the  United  States; 
2.  That  it  contains  more  than  one  subject,  and  is  therefore 
violative  of  section  85  of  the  third  article  of  the  constitatioa 
of  this  state. 

^^^  This  law  applies  equally  to  each  and  every  railroad 
doing  business  in  the  state,  and  in  no  respect  does  it  die* 
criminate  against  any  particular  railroad  company.  ^  When 
legislation  applies  to  particular  bodies  or  associations,  impos- 
ing upon  them  additional  liabilities,  it  is  not  open  to  the 
objection  that  it  denies  to  them  the  equal  protection  of  the 
laws,  if  all  persons  brought  under  its  influence  are  treated 
alike  under  the  same  conditions":  MisMuri  Pac.  Ry.  Co,  v. 
Mackey,  127  U.  S.  209;  Pembina  Min.  Co.  v.  Penn$ylvania,  125 
U.  8.  189 J  Pacific  ExpresB  Co.  v.  SMert,  142  U.  S.  353;  Char- 
loiU  eU.  R.  R.  Co.  y.  QihbcB^  142  U.  S.  391;  New  York  v.  Squirt, 
146  U.  8.  175. 

In  MiMouri  Pae.  Ry.  Co.  v.  Maekeyt  127  U.  8.  209,  the  court 
had  under  consideration  a  law  upon  the  same  subject  and 
under  like  objections  as  in  this.  In  Kansas  a  law  was 
enacted  which  made  all  railroad  companies  liable  for  injuries 
received  by  an  employee  through  the  negligence  of  a  fellow* 
servant  The  law  applied  to  none  but  railroad  corporations. 
The  supreme  court  of  the  United  States  sustained  the  law, 
and  said:  ^^  The  hardship  or  injustice  of  the  law  of  Kansas  of 
1874,  if  there  be  any,  must  be  relieved  by  legislative  enact- 
ment The  only  question  for  our  examination,  as  the  law  of 
1874  is  presented  to  us  in  this  case,  is  whether  it  is  in  conflict 
with  clauses  of  the  fourteenth  amendment."  The  objection 
applied  to  the  act  of  our  legislature  is  not  better  framed  than 
in  that  case,  and  is  without  merit 

The  second  objection  to  the  law  is  less  tenable  than  the 
first  There  is  but  one  subject  embraced  in  the  law,  which  is 
in  the  title  expressed  in  the  aflSrmative  and  negative  form. 
To  define  who  are  fellow-servants  necessarily  defines  who  are 
not  fellow-servants,  and  there  is  no  soundness  in  the  proposi- 
tion that  this  act  contains  two  subjects  in  its  title  or  in  its 
provisions.  The  word  *'  subjects,"  as  used  in  the  constitution, 
is  not  synonymous  with  '*  provisions":  Tadlock  v.  Eccles,  20 
Tex.  793;  73  Am.  Dec.  213. 

The  last  and  most  important  question  is,  Does  the  language 
of  the  act  include  receivers  of  railway  companies?    It  is  dear 


I 


April,  1894.]  Campbell  v.  Cook.  88S 

that  the  words  ^  railway  corporations"  do  not  mean  ^  raoeiTon 
of  railway  corporations.''  How,  then,  is  the  construction  to  be 
arrived  at  that  will  embrace  such  receivers  in  the  proyisiooa 
of  the  act?  Grant  that  the  legislature  intended  to  embraoe 
receivers,  but  failed  to  use  apt  words  to  express  that  inten- 
tion. Can  the  court  import  into  the  statute  a  case  omitted 
from  it  by  the  legislature,  even  by  accident?  How  can  the 
court  determine  that  it  was  not  intentionally  omitted? 

In  Sutherland  on  Statutory  Construction,  section  430,  it  is 
said:  ** Liberal  construction  is  given  to  suppress  the  mischief 
and  advance  the  remedy.  For  this  purpose,  as  has  already 
been  said,  it  is  a  settled  rule  to  extend  the  remedy  as  far  as 
the  words  will  admit,  that  every  thing  may  be  done  in  virtue 
of  the  statute  in  advancement  of  the  remedy  that  can  be  done 
consistent  with  any  construction.  Where  its  words  are  plain, 
and  clearly  define  its  scope  and  limit,  construction  cannot 
extend  it;  or  *'^  where  the  language  is  so  explicit  as  to 
exclude  any  reasonable  inference  that  such  extension  was 
intended." 

Lord  Brougham  said:  "If  we  depart  from  the  plain  and 
obvious  meaning,  we  do  not  construe  the  act,  but  alter  it. 
We  supply  a  defect  which  the  legislature  could  easily  have 
supplied,  and  are  making  the  law,  not  interpreting  it." 

In  Turner  v.  Cro$8,  83  Tex.  224,  Chief  Justice  Stayton 
expressed  the  same  rule  in  this  clear  and  forcible  language: 
''It  is  the  duty  of  a  court  to  administer  the  law  as  it  is 
written,  and  not  to  make  the  law;  and  however  harsh  a  stat- 
ute may  be,  or  whatever  may  seem  to  be  its  omissions,  courts 
cannot  on  such  considerations  by  construction  restrain  its 
operations,  or  make  it  apply  to  cases  to  which  it  does  not 
apply,  without  assuming  functions  that  pertain  solely  to  the 
legislative  department  of  the  government." 

It  is  unnecessary  to  multiply  authorities  upon  this  ques- 
tion. The  law  is  valid,  is  expressed  in  plain  words,  and  must 
be  taken  and  enforced  by  the  courts  according  to  its  terms. 
The  legislature  has  since  amended  it,  but  that  does  not  affect 
it  as  applicable  to  this  case. 

In  the  two  sections  of  the  statute  quoted  above  the  employer 
whose  liability  is  enlarged  is  mentioned  eight  different  times^ 
in  various  connections,  and  each  time  the  language  used  ia 
**  railway  corporations  "  or  **  such  corporations,"  referring  to 
railway  corporations,  as  used  before.  In  no  part  of  the  act 
is  there  a  word  which  indicates  that  any  other  than  railway 
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corporations  were  intended.  This  language  cannot  be  ao 
changed  aa  to  eaabrace  an  officer  of  the  court,  who  ia  in  no 
•ense  a  corporation,  because  the  reasons  for  the  law  apply 
equally  to  both.  To  supply  the  word  "  leceiTer*'  in  one  place 
would  not  answer  the  purpose,  if  that  were  allowable,  which 
it  is  not;  but  it  must  be  supplied  in  eight  different  plaosa, 
and  with  reference  to  the  rarious  conditions  in  which  the 
employer  is  related  to  the  employee. 

Counsel  refer  to  Holy  Trinity  Church  t.  UniUd  StaU$^  148 
U.  S.  465,  to  support  the  construction  contended  for;  but  in 
that  case  the  words  *' labor''  and  ^^sernce"  were  used,  which 
in  its  broadest  sense  would  include  the  services  of  a  rector. 
The  court  there  determined  that  Congress  did  not  use  the 
words  in  this  sense,  and  gave  to  them  the  meaning  com- 
monly applied,  which  was  consistent  with  the  recogniaed 
rules  of  construction. 

The  district  court  erred  in  its  instructions  given  to  the  joiy 
and  in  refusing  those  asked  by  defendant 

Defendant  in  error  claims  that  because  the  conductor  had 
superintendence  and  control  over  the  brakeman  he  was  not  a 
fellow-servant,  independent  of  the  statute.  It  is  not  alleged 
in  the  petition,  nor  found  as  a  fact,  that  the  conductor  had 
authority  to  employ  and  discharge  brakemen.  According  to 
t1)e  rules  laid  down  in  the  decisions  of  this  court  the  *"* 
plaintiff  and  the  conductor  upon  the  same  train  were  fellow- 
servants  in  the  state  of  facts  set  up  in  plaintiff's  petition. 

The  judgments  of  the  district  court  and  the  court  of  civil 
^appeals  are  reversed,  and  this  case  is  remanded  to  the  district 
court  for  further  proceeding  herein* 


Mastbr  AMD  Sbrvant— Fbllow-bbrvants— MiOTia's  LiABiLiTr  loa 
Nbolxginos  or. — A  master  ii  liabU  to  a  serTant  for  injarifls  oauaed  bj  th« 
negligence  of  an  incompetent  f  eUow-servant  who  was  knowingly  or  negU- 
gently  employe^  by  the  master:  Cayur  r.  Ta^ior^  10  Gray,  274;  60  Am. 
Dec.  317,  and  note;  OUmanr.  EattemR.  i?.  Co..  13  Allen,  433;  90  Am.  Dec. 
210,  and  note;  Chicago  etc.  By.  Co.  t.  Harney,  28  Ind.  28;  92  Am.  Dec  282, 
and  note;  Franer  r.  Pennsylvania  R.  i2.  Co.,  88  Pa.  St.  104;  80  Am.  Dec 
467,  and  note;  Blake  ▼•  Maine  etc  B.  B.  Co.,  70  Mc  60;  36  Am.  Kep.  897, 
and  note;  Moan  t.  Pacf/ie  B.  B.,  49  Mc  167;  8  Am.  Rep.  126;  Lake  Shore 
etc  By.  Co.  v.  Stupak^  123  Ind.  210;  MonaJtan  ▼.  CUy  qf  Woreeeter,  150  Mais. 
439;  Kean  v.  DctroU  Copper  etc  Milla,  66  Mich.  277;  11  Am.  St.  Rep.  492; 
McMoHter  r.  llUnoia  Cent,  B.  B.  Co.,  66  Mies.  264;  7  Am.  St  Rep.  653; 
MvanmriUe  etc  B.  B.  Co.  v.  Ouyttm,  115  Ind.  450;  7  Am.  St.  Bep.  458.  An 
employer  is  not  liable  for  the  negligence  of  oo-employees,  in  the  absenoe  of 
proof  that  the  latter  are  incompetent^  in  such  sense  as  to  oharge  the  employer 
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with  the  retnlti  of  th«ir  ii«glig«noa;  Ptiinon  ▼•  Ckkago  tie,  J?y.  Co.,  67  Mich. 
102;  11  Am.  8t  lUp.  064^  and  note. 

RaILBOADS— -CoroUOIOm  AVD  BkAKBI AV,  WhSTHBE  FBLLOW-SUTAlflti 

A  eondttctor^  iB  «h«rg«  of  a  railroad  train,  and  a  brakeman  angagod  thareon, 
aro  not  faUow-aarranta:  Ma$om  ▼.  Skkmand  tie.  B.  B.  Co.,  Ill  K.  a  488;  S2 
Am.  81  Rap.  814^  and  uot«^  with  tha  eaaat  eoUaotad. 

8rATUTB8 — Spioial  Laws.— a  pablio  local  law,  which  oparatai  nniformly 
and  snbjactt  all  paraona  who  come  within  tha  dafinad  locality  to  ita  proTi* 
dona,  ia  Talid:  State  r.  Moore,  104  N.  O.  714;  17  Am.  St.  Rap.  808.  Lawa 
public  in  thair  objaota  may  be  oonfinad  to  a  particnlar  clam  of  panona  if 
they  be  faneral  in  their  application  to  tha  data  to  which  they  apply:  AOom 
T.  Fitmeer  Preu  Co.,  40  Minn.  117;  IS  Am.  St.  Rep.  707,  and  note.  , 

STATvrnL— TiTui  BifBBAOEiia  MoEB  Thait  Ohb  SiTBJBor:  See  tha 
extended  notea  to  Dawk  w.  8$aHk  81  Am.  V—.  8S7»  and^MtMlaf/T.  Dmfm, 
S8  Am.  Rep.  941k 
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WASHINGTON. 


In  £b  Wilbur's  Estatb. 

A  MAmmiAOB  Pbohxbitxd  bt  Statdtb  is  invalid,  thoagh  ooatrMM  in  • 
pUoe  where  the  stotnie  ia  not  in  force,  if  the  contrMting  putiee  waai 
beyond  their  domicile  to  oontraot  their  marriage  for  the  purpose  of  avoid* 
ing  the  prohibition. 

A  Mabbiaoi  BiCTWKBir  ▲  Whitb  Man  amd  ak  Ihdiav  Womajt,  If  pro- 
hibited by  the  law  of  the  state  or  territory,  is  void,  though  sha  was  at 
the  time  a  member  of  a  tribe  living  with  her  people  npon  a  reeervatioa 
set  apart  for  them,  and  the  marriage  was  contracted  in  the  form  proper 
for  a  valid  marriage  had  both  the  parties  thereto  been  Indians. 

Mabbiagb,  Rbpbal  ow  Statutb  pROHiBmivo.— Though  a  statute  prohibit- 
ing a  marriage  between  an  Indian  and  a  white  person  is  repealed  aftar 
snob  a  marriage  has  been  contracted  it  remains  unlawful  and  invalid, 
and  there  ia  no  presumption  of  a  aubaequent  marriage  arising  from  the 
fact  that  the  parties  continued  their  cohabitation  for  several  years  aftar 
such  repeal. 

SsTATis  or  Decsdbnts.— Ir  a  Coubt  Aoquisbs  JuBiaDicnoN  of  an  estate 
by  a  petition  for  letters  of  administration  thereon,  and  the  petitionar 
ia  found  not  to  be  entitled  to  auch  lettera,  the  court  will  proceed  to  grant 
lettera  to  aome  competent  peraon,  and  to  aettle  the  estate,  though  the 
heirf  of  the  decedent  protest  againat  auoh  grant  and  objeot  to  any  ad* 
miniatration  at  alL 

HUlian  and  Houseff  for  the  appellant 

Sinclair  and  Smith,  for  the  respondent. 

*^  Stiles,  J.  The  disposition  of  this  appeal  depends  upon 
whether  there  was  a  marriage  between  the  deceased,  John  T. 
Wilbur,  and  a  Swinomish  Indian  woman,  '*  Kitty/'  who,  with 
her  sons  by  paid  John  T.,  proposes  the  respondent  as  admin- 
istrator of  the  estate.    Appellant  claims  administration  for 
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herself,  if  any  be  granted,  as  the  only  lawful  wife  of  the  de- 
ceased. 

••  In  1867  the  Swinomish  tribe  were  treaty  Indians,  pesid- 
fng  upon  the  reservation  set  apart  for  them  on  Fidalgo  island, 
Skngit  county,  by  a  treaty  ratified  by  the  United  States  sen- 
ate, and  proclaimed  by  the  president  in  1859:  Abbott's  Real 
Property  Statute,  1123.  Kitty,  then  about  thirteen  years  of 
age,  lived  with  her  parents  on  the  reservation,  and  Wilbur, 
who  had  been  a  resident  of  the  territory  for  some  time,  lived 
on  government  land  which  he  had  taken  up  at  a  few  itailes 
distance  therefrom.  At  that  time  there  were  almost  no  white 
women  in  the  country,  and  many  of  the  men  had  Indian 
women  living  with  them.  Wilbur  became  desirous  of  having 
the  company  of  a  "klootchman,"  and  selected  Kitty  for  that 
purpose,  and  made  such  arrangements  with  her  father  and 
the  authorities  of  the  tribe  that  she  left  the  reservation  and 
went  to  his  place,  and  there  lived  with  him  for  about  nine 
years.  She  then  left  him,  probably  at  his  suggestion,  and 
returned  to  the  reservation,  and  he  soon  after  married  the 
appellant. 

It  is  not  contended  that  the  relations  which  existed  between 
this  man  and  woman  were  preceded  by  any  statutory  mar- 
riage,  or  that  they  were  attended  by  any  such  circumstances 
as  would  have  amounted  to  a  common-law  marriage  had  such 
an  institution  been  recognized  here.  They  lived  together  and 
had  children  born  to  them,  and  that  was  alL  But  it  is  very 
strenuously  urged,  and  the  court  below  so  found,  that  there 
was  a  binding  marriage  ceremony  between  them  npon  the 
reservation,  according  to  the  customs  of  the  Swinomish  tribe, 
and  without  entering  into  details,  which  amounted  to  little  or 
nothing  beyond  the  payment  of  a  certain  sum  of  money  to  the 
girl's  father,  and  his  directing  her  to  go  with  the  white  man, 
we  think  it  may  be  conceded  that  all  of  the  requirements 
necessary  to  constitute  a  valid  Swinomish  marriage  were  com^ 
plied  with,  and  that  in  the  eye  of  the  Swinomish  law  these 
two  persons  woul4  have  been  considered  man  and  wife.  Had 
they  both  *^  been  Indians  such  would  undoubtedly  have 
been  the  case,  and  the  general  holdings  of  the  courts  would 
have  recognised  the  relation:  Kobogum  v.  Jackson  Iron  Co.^ 
76  Mich.  498. 

Marriages  of  this  kind  have  been  upheld  when  they  existed 
between  a  white  man  and  an  Indian  woman:  JohfMon  v. 
Johnson,  30  Mo.  72;  see  notes  in  77  Am.  Dec.   606;  WiM  v. 
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WUliarMon^  11  Ala.  839.  Though  the  contrary  hae  been  mm 
stoutly  uiaintained:  Roche  v.  Washington^  19  Ind.  53;  81  Am. 
Dec.  876;  State  v.  Ta-eha-na-tah,  64  N.  C.  614;  Dupre  ▼. 
Boulard^  10  La.  Ann.  411. 

The  general  rule  ie  that  the  lex  lod  eantmctus  is  controlling, 
in  adjudications  involving  the  validity  of  marriages  {True 
V.  Ranney,  21  N.  H.  52;  53  Am.  Dec.  164;  Story's  Conflict  of 
Laws,  sec.  113),  though  this  doctrine  has  an  important  exoep- 
tion»  which  is  involved  in  the   case  before  us.     Appellant 
claims  that  inasmuch  as,  at  the  time  of  the  alleged  marriage, 
there  was  in  this  territory  a  statute  prohibiting  a  marriage 
between  a  white  person  and  an  Indian  (Acts  1866,  p.  81), 
even  considering  the  reservation  as  a  foreign  jurisdiction,  the 
marriage  was  void,  because  Wilbur  thereby  committed  a  fraud 
upon  the  law  of   bis  domicile,  which  waa  the    terntory. 
Where  a  marriage  is  prohibited,  either  by  the  statute  or  by 
those  rules  of  morality  and  decency  which  make  it  against 
the  natural  law  of  civilised  nations  for  two  persons  to  marry, 
as  incestuous  or  polygamous  marriages,  it  is  in  vain  for  them  to 
go  beyond  their  domicile,  to  engage  in  a  contract  of  marriager 
for  the  purpose  of  avoiding  the  prohibition.    Their  contract 
will  be  held  void  upon  their  return:  Kintuy  v.  OnmnumweaUky 
30  Gratt.  868;  32  Am.  Rep.  690;  State  v.  Kennedy,  76  N.  C. 
251;  22  Am.  Rep.  688;  State  v.  Bell,  7  Baxi  10;  82  Am.  Bep. 
649;  Pennegar  v.  StaU,  87  Tenn.  244;  10  Am.  8t  Rep.  648; 
Wharton's  Conflict  of  Laws,  sec.  181;  Brook  v.  Brook,  9  H.  L. 
Cas.  223.    In  Massachusetts  the  contrary  was  held  in  Med- 
way  V.  Needham,  16  Mass.  157,  8  Am.  Dec.  131,  and  that  case 
was  followed  there  until  a  statute  interfered:  **  See  notes  to 
same  case,  8  Am.  Dec.  133.    In  some  conrts  a  marriage  con* 
tracted  without  the  state  by  a  person  under  statutory  disa* 
bility  with  another,  whose  domicile  was  in  the  foreign  state,  has 
been  equally  subjected  to  a  declaration  of  invalidity.    But 
this  seems  a  harsh  rule,  as  it  might  involve  a  perfectly  inno- 
cent man  or  woman  in  unmerited  confusion  and  disgrace;  and 
the  contrary  was  held  in  a  very  learned  and  conclusive  opinion 
of  Chief  Justice  Gray  in  Comrtionwealth  v*  Lane,  118  Mass. 
458,  18  Am.  Rep.  609.     Respondent  insists  that  this  moi^ 
lenient  rule  should  be  followed  in  the  case  of  a  marriage 
between  a  white  person  and  an  Indian  upon  a  reservation; 
the  locus  being  considered  analogous  to  a  foreign  state,  and  the 
Indian  custom  the  lex  loci.    Morgan  v.  McQhu,  6  Humph.  13, 
sustains  the  proposition,  and  Johneon  v.  Johmeon^  80  Mo.  72; 
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77  Am.  Dec.  698;  Boyer  v.  Dively,  68  Mo.  610,  and  La  Bivien 
T.  La  Riviere,  77  Mo.  512,  go  further,  and  hold  that  although 
there  may  have  been  no  reservation  at  the  place  where  the 
marriage  took  place,  if  it  occurred  in  what  used  to  be  termed 
"Indian  country/'  it  was  sufficient  if  the  Indian  customs 
were  followed,  although,  under  those  customs,  husband  and 
wife  could  separate  at  will,  and  marry  again.  In  none  of 
the  eases  cited,  however,  does  there  appear  any  intimation 
that  any  law  of  the  state  was  violated  by  the  marriage  of  a 
white  man  with  an  Indian  woman,  and  in  Missouri  the  doc- 
trine of  common-law  marriages  has  always  been  recognized: 
Cargile  v.  Woody  63  Mo.  501;  Dyer  v.  Brannoek,  66  Mo.  391; 
27  Am.  Rep.  859.  But  there  was  a  prohibition  in  our  terri- 
torial statute  of  1866,  and  the  final  question  is  whether  it  had 
any  force  within  the  Swinomish  reservation,  so  as  to  render 
void  any  marriage  between  Wilbur  and  Kitty,  however  cele- 
brated. 

It  has  always  been  conceded  that  Congress  had  the  right, 
when  k  new  territory  was  organized,  to  exclude  from  its  juris- 
diction any  lands  embraced  within  the  territorial  limits  '*  for 
any  reason  which  it  saw  fit  More  frequently  than  in  any 
other  cases  this  exclusion  was  provided  for  as  to  lands  em- 
braced in  Indian  reservations.  But  it  has  not  been  by  any 
means  universal  that  either  the  civil  or  the  criminal  laws  of  a 
territory  have  been  without  force  within  the  boundaries  of  an 
Indian  reservation;  and  whether  they  have  had  such  force  or 
not  has  depended  upon  the  acts  of  Congress  concerning  the 
territories  and  public  lands,  and  the  treaties  with  various 
tribes  providing  for  reservations.  In  Harknese  v.  Hyde^  98 
U.  8.  476,  it  was  held  that  process  from  a  district  court  of 
Idaho  could  not  be  served  within  the  Shoshone  reservation 
in  that  territory,  because  the  act  of  Congress  of  March  8, 
1863,  organizing  the  territory,  provided  that  it  should  not 
embrace  within  its  limits  or  jurisdiction  any  territory  of  an 
In«lian  tribe,  where,  by  a  treaty  with  such  tribe,  their  reser- 
vation was  not  to  be  included  within  the  territorial  limits  or 
jurisdiction  of  any  state  or  territory  without  their  consent, 
an«l  because,  five  years  later,  a  treaty  was  made  with  the 
Shoflhone  Indians,  whereby  it  was  agreed  that  no  persons, 
except  agents  of  the  government,  should  be  authorized  to 
pass  over,  settle  upon,  or  reside  in  the  territory  reserved. 
The  court  said  that  this  territory  ''was  as  much  beyond  the 
jurisdiction,  legislative  or  judicial,  of   the  government  of 
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Idaho,  as  if  it  bad    been  aet  apart  wiibin  tbe  limita   of 
another  country  or  of  a  foreign  state.*'    Bat  in  Langford  ▼. 
Monteith^  102  U.  8.  145,  the  court  acknowledged  having  made 
a  miatake  in  the  former  case,  in  finding  the  existence  in  the 
treaty  of  the  clause  mentioned,  and  held  that  where  no  sneh 
clause,  or  language  equivalent  to  it,  was  found  in  a  treaty 
with  Idaho  Indians,  the  lands  held  by  them  were  a  part  of 
the  territory,  and  subject  to  its  jurisdiction,  so  that  its  pro- 
cess  could  run   therein,  although  the  Indians  themselvee 
might  be  exempt  from  such  jurisdio^on.    In  United  Statu  ▼. 
McBratney,  104  U.  S.  621,  held  that  the  United   States  ^ 
circuit  court  for  the  district  of  Colorado  had  no  jurisdiction 
of  a  case  of  murder  committed  by  one  white  man  npoo 
another  within    the    Ute  reservation,  because  the    act   at 
March  8,  1875,  authorizing  the  admission  of  CJolorado  as  a 
state,  contained  no  exception  of  jurisdiction  over  the  reser- 
vation such  as  had  been  made  in  the  treaty  with  the  Ind- 
ians, but  that  the  state  courts  alone  could  try  the  accused 
for  the  offense.     An  examination  of  the  organic  act  of  Wash- 
ington Territory  shows  only  this  in  regard  to  Indians  and 
their  lands:  **  Provided^  ihhi  nothing  in  this  act  contained 
shall  be  construed  to  affect  the  authority  of  the  government 
of  the  United  States  to  make  any  regulations  respecting  the 
Indians  of  said  territory,  their  lands,  property,  or  other  rights, 
by  treaty,  law,  or  otherwise,  which  it  would  have  been  com* 
patent  for  the  government  to  make  if  this  act  had  never  been 
passed  ":  10  Stats,  at  Large,  172. 

No.  act  amending  or  enlarging  this  proviso  came  into 
operation  until  1875,  when  the  Revised  Statutes  of  the  United 
States,  section  1839,  was  made  applicable  to  all  the  territories. 
In  the  mean  time  the  treaty  with  the  Swinomish  Indians  was 
made,  taking  effect  April  11, 1859.  This  treaty  ceded  to  the 
government  all  the  land  formerly  inhabited  by  the  tribes  of 
Indians  joining  therein,  on  both  sides  of  Puget  sound,  from 
Vashon  island  northward  to  British  Columbia,  and  from  the 
summit  of. the  Cascade  mountains  to  the  divide  between 
Hood's  canal  and  Admiralty  inlet,  but  reserved  to  them  cer*. 
tain  defined  tracts  in  these  words,  following  the  description: 
'*A11  which  tracts  shall  be  set  apart,  and,  so  far  as  necessary, 
surveyed  and  marked  out  for  their  exclusive  use;  nor  shall 
any  white  man  be  permitted  to  reside  upon  the  same  with- 
out permission  of  the  said  tribes  or  bands,  and  of  the 
superintendent  or  agent;  but,  if   necessary  for  the  public 
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•conyenience,  roads  may  be  run  through  the  said  reserreSi 
the  Indians  being  compensated  for  anj  damage  thereby  done 
^hem." 

This  language,  both  of  the  organic  act  and  of  the  treaty 
"^^  was  wholly  different  from  that  concerning  the  Idaho  or 
Colorado  Indians,  and  under  Langford  t.  Monteiih^  102  U.  S. 
145,  and  United  States  ▼.  McBratneyj  104  U.  S.  621,  must  be 
taken  to  have  left  the  reservation  within,  and  a  part  of,  the 
territory,  for  all  legislative  and  judicial  purposes  not  affecting 
the  personal  rights  and  the  lands  and  other  property  of  the 
Indians.  Whether  these  could  have  been  controlled  by  territo- 
rial statutes  we  do  not  pretend  to  decide.  But  it  must  be,  it 
«eems  ta  us,  by  every  rule  of  jurisdiction,  that  when  Wilbur  went 
upon  the  reservation,  even  if  he  went  there  with  the  full  pur- 
pose of  procuring  Kitty  to  be  his  wife,  the  law  of  the  territory 
met  him  there,  in  all  its  force,  and  prohibited  him  from  mak- 
ing a  legal  marriage  with  her,  under  any  forma  or  ceremonies 
whatever;  and  she,  although  an  Indian  and  a  mere  child, 
was  bound  to  know  that  the  same  prohibition  attached  to 
her.  Therefore,  the  only  attempt  to  constitute  a  marriage 
between  them  was  void,  and  the  fact  that  the  prohibiting 
statute  was  repealed  a  short  time  after  they  commenced  to 
live  together,  viz.,  in  1868,  made  their  case  no  better,  since  all 
that  appears  in  the  record  concerning  them  subsequently  is, 
that  they  cohabited,  and  cohabitation  did  not  constitute  a 
marriage:  In  re  McLaughlin^e  Eatatey  4  Wash.  570. 

The  order  of  the  superior  court,  granting  letters  of  admin- 
istration to  respondent  must  be  reversed  and  the  matter 
remanded,  with  direction  to  grant  letters  to  appellant,  if  she 
be  still  capacitated;  otherwise,  to  some  other  suitable  person, 
as  provided  by  law.  Appellant  protests  against  any  admin- 
istration, but  we  regard  this  as  one  of  the  cases  where  such  a 
proceeding  is  most  fitting,  since  deceased  may  have  left  heirs 
who  are  entitled  to  share  in  his  estate,  or  there  may  be  cred- 
itors who  are  unpaid.  The  court  acquired  jurisdiction  of  the 
estate  through  respondent's  petition,  and  should  now  proceed 
regularly  to  final  distribution. 

HoYT  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.,  and  Andbbs,  J.,  not  sitting. 

• 

Marriaox  and  Divorob— Masriaois  pROHiBFnD  BY  Statutb.— A  negro 
man  and  a  white  woman  domiciled  in  Virginia  went  to  the  District  of  Colam- 
bia,  and  were  there  married.     After  remainini^  there  a  few  days  they 
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r«toni«d  to  Virginia  and  oontiaaed  to  r«ttde  then  m  man  aad  wifo. 
laws  of  Virginia  prohibit  marriagat  batwoea  white  peraona  and  negroes 
these  parties  rendered  themseWea  liaUe  to  indiotment  for  lewd  oohafaii»- 
tion:  Kinneif  t.   CommomoeaUkt  80  Qratt  8S8s  tS  Am.  Rep.  600;  bat  mam 
Mtdway  T.  Ktidham,  16  Mass.  167;  8  Am.  Doa.  181.    A  marraga  irnlid 
where  oelebrated  ia,  as  a  general  rnle,  Talid  eTerjwhere,  but  a  modifieatiiom 
of  this  mle  exists  sa  to  marriages  contrary  to  the  law  of  nature,  aa  recogs* 
niflsd  in  christian  countries,  and  marriages  which  the  local  law-makia^ 
power  has  declared  shall  not  be  allowed  any  Talidity,  either  in  expraaa  tema 
or  by  necessary  implication:  Pemnegar  t.  BuUe^  87  Tann.  944;  10  Aib.  S^ 
Rap  64&    See  the  extended  note  to  Qreenkom  t.  James,  66  Am.  Rap.  607, 
aad  the  note  to  Cartwri^  t.  JTciToiin,  8  Am.  81  Rep.  117. 

Maeriaob  akd  Ditoboi.— Vauditt  ov  Indiav  Makxiaom:  Sao  JRoekf 
t.  Wa$hington,  19  Ind.  68;  81  Am.  Dec.  876»  aad  tha  aote  to  /dbssM  t.. 
JokMom,  77  Am.  Dea  606. 
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baVBAHOB^ABBITRATIOH,   DlHAVD  IOB»  WbUT    UwilCIWIUKT. — ^Tbooglr 

a  policy  of  insurance  deolaree  thai  in  the  erant  of  a  dimgreeuMat  aa  la 
the  amount  of  the  loss  it  shall  be  ascertained  by  appraiaarSi  yet  if  aa 
insurer  denies  all  liability,  aad  does  not  demand  the  appointment  of 
appraisers,  an  action  may  be  sustained  against  him  without  first  pro- 
aoring  an  appraisement  to  fix  the  amount  of  his  Iosil 

I118VRAI10X.— pRoon  ov  L0B8  Amx  PBorsKLT  RaoirrxD  in  Xtiumob  and 
aubmitted  to  the  jury  for  the  purpose  of  showing  oompliaaca  in  rcspset 
to  them  with  the  conditions  of  the  policy.  They  are  slso  relerant  when 
the  defense  is  interposed  that  the  plaintiff  has  been  gnSty  of  having 
sworn  falsely  therein. 

DxPoainoirB,  Covtikuxd  Absimob  of  WmnnB.  Wbrbxe  must  bb 
Shown.— If  depositions  are  properly  taken  a  short  time  before  a  iriil 
on  the  ground  that  the  witness  is  about  to  depart  from  the  jarisdictio* 
of  the  court,  they  may  be  admitted  in  aTidenca  without  proof  that  he 
cannot  be  brought  to  testify  in  person.  The  party  objecting  to  the  uas 
of  the  depositions  must  show  that  the  preoanoe  of  Iha  witnMs  aoald 
have  been  procured  at  the  trial. 

Jaius^  VoorheeB^  and  St$phen$j  for  the  appelluiti 

Hyde  and  Reagan^  and  Turner^  Orav^f  and  JfcJTifwfry,  for 
the  respondent. 

**  Scott,  J.  This  action  was  brought  on  ad  inBurance 
policy  to  recover  the  amount  insured  on  a  atock  of  merchan* 
disc,  which  was  burned.  Judgment  was  rendered  for  the 
plaintiff,  and  the  defendant  appeals. 

It  h  contended  that  the  action  was  prematurely  brought, 
in  that  the  plaintiff  failed  to  furnish  proofa  of  loss  after  the 
fire,  under  the  conditions  of  the  policy,  and  in  that  the  policy 
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iprovided  that  in  the  event  of  a  Iobb  and  in  case  of  a  disagree- 
inent  as  to  the  amount  thereof,  the  same  should  be  ascertained 
by  two  competent  and  disinterested  appraisers,  the  assured 
and  the  company  each  to  select  one,  and  the  two  so  chosen  to 
•select  a  competent  and  disinterested  umpire. 

It  appears  that  proofs  of  loss  were  furnished  by  respondent 
rto  appellant,  and  that  they  were  rejected  for  certain  reasons, 
which  were  specified;  whereupon  respondent  again  furnished 
'proofs  which  complied  with  said  objections.  These  proofs 
'Were  returned  to  him  with  a  denial  upon  the  part  of  the  com* 
;pany  of  any  liability,  on  the  ground  that  the  claimant  had 
«worn  falsely  in  making  his  proofs  of  loss.  The  last  proofs 
furnished  appear  to  have  been  technically  correct  under  the 
terms  of  the  policy,  and  the  appellant  having  denied  any  lia- 
bility whatever  for  the  loss  on  the  ground  of  false  swearing, 
-could  not  rely  upon  the  provision  of  the  policy  relating  to  an 
arbitration  in  case  of  disagreement  as  to  the  amount  of  such 
loss.  Furthermore,  it  does  not  appear  that  either  party 
xlemanded  that  such  an  arbitration  be  had,  and  these  points 
.are  not  well  taken. 

It  is  further  contended  that  the  court  erred  in  admitting  •• 
-the  proofs  of  loss  in  evidence,  and  that  the  same  should  not 
have  been  submitted  to  the  jury.  It  is  contended  by  the 
Tespondent  that  the  proofs  were  not  submitted  to  the  jury, 
.and  the  record  fails  to  show  that  they  were.  The  proof  was 
properly  admitted  for  the  purpose  of  showing  that  the  plain- 
tiff had  complied  with  the  terms  of  the  policy  in  furnishing 
such  proofs,  even  though  this  was  a  question  for  the  court 
alone  to  determine.  These  proofs,  however,  subsequently 
became  relevant  in  relation  to  the  defense  set  up  that  the 
plaintiff  had  sworn  falsely  therein. 

It  is  further  contended  that  the  court  erred  in  allowing  two 
-depositions  to  be  read  in  evidence.  These  depositions  were 
-taken  a  short  time  before  the  cause  was  brought  to  a  trial, 
^or  the  reason  that  the  witnesses  were  about  to  depart  from 
-the  jurisdiction  of  the  court.  It  is  not  claimed  that  there 
were  not  sufficient  grounds  for  taking  them  in  the  first  in- 
stance, but  it  is  contended  that,  under  section  1677  of  the 
Code  of  Civil  Procedure,  it  should  have  been  made  to  appear 
-at  the  trial  by  the  party  offering  them  that  the  witnesses 
•could  not  be  brought  to  testify  in  person.  We  ar«  of  the 
'Opinion  that  this  point  is  not  well  taken.  Nothing  appearing 
the  contrary,  it  will   be  presumed   that   the  reasons  which 
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existed  at  the  time  the  depositionB  were  taken,  and  whiek 
authoriied  them,  were  still  in  existence  at  the  trial,  and  it 
was  incQmbent  on  appellant  to  show  otherwise  to  ayaii  itaelC 
of  such  objection. 

It  is  further  contended  that  the  yerdict  is  unsapported  bj 
the  evidence,  and  that  no  recovery  should  have  been  allowed 
upon  the  ground  that  the  plaintiff  swore  falsely  in  making  hia 
proofs  of  loss  aforesaid.  A  good  deal  of  testimony  was  intro- 
duced upon  the  part  of  the  defendant  to  the  effect  thai  it 
would  have  been  impossible  for  the  plaintiff  to  have  sustained 
the  loss  claimed  by  him  under  the  circumstances  which  were 
proven  to  have  existed.  There  was  some  counter-evidence, 
however,  and  the  whole  matter  •*  was  for  the  jury  to  deter- 
mine, and  in  finding  for  the  plaintiff  it  must  he  held  that 
they  found  for  him  upon  all  of  these  issues.  We  are  of  the 
opinion  that  there  was  testimony  sufficient  to  sustain  the 
verdict,  and  that  there  is  no  ground  for  any  interference 
therewith  by  an  appellate  court  in  this  particular. 

The  last  error  alleged  is,  that  the  court  erred  in  refusing 
to  permit  the  defendant  to  prove  the  damage  to  the  building 
by  the  fire  in  question,  in  order  to  show  the  extent  of  the  fire. 

An  inspection  of  the  record  shows  that  the  court  did  permit 
proof  of  the  extent  to  which  the  building  was  damaged,  but 
refused  to  allow  the  defendant  to  prove  what  it  would  cost 
to  repair  the  building. 

We  find  none  of  the  points  alleged  as  error  to  be  well  taken, 
and  the  judgment  is  therefore  affirmed. 

Dunbar,  C.  J.,  and  Stilks,  Andbbs,  and  Hott,  JJ.,  concur. 


IifsUHAKOB— Condition  iob  Akbitratioh— Wa.ivsb.— When,  apo&  a 
losi  under  a  policy  of  fire  iDSuraaoe,  the  inaurer  immediately  denies  all  lia- 
hility  under  the  policy,  and  repels  OTery  effort  on  the  part  of  the  insured 
to  obtain  an  adjustment  of  the  loss,  snch  insarer  must  be  held  to  have 
waited  an  arbitration  oUase  in  the  policy  requiring  an  award  by  arbitratioo 
as  a  condition  precedent  to  a  right  of  action:  Savage  t.  PheaiUxIn».  Oo>f  It 
Mont.  458;  33  Am.  St.  Rep.  591,  and  note,  with  the  oases  ool looted. 

DxposmoNS,  Wbrhkr  Advissiblb  Without  Pboof  that  Wmmm 
Could  not  Attbnd. — A  deposition  taken  under  an  act  to  perpetuate  testi- 
mony is  not  admissible  in  evidenoe  where  the  witness  is  lining,  without 
proving  his  inability  to  attend  court:  Jadkmm  t.  /?aee,  8  Wend.  180;  20  Am. 
Deo.  683^  and  note.  See  the  discussion  of  this  question  in  tbo  note  t» 
Farrow  t.  OomnummeaJik  /as.  Oa,,  29  Am*  Deo.  M7. 
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BussBLL  V.  City  of  Taooma. 

(8  WAaHnQTOir,  IM.] 

A  limriciPAL  OoBPOAATioiTf  IN  iMPBOvnro  AMD  Cabhto  fob  a  Pubuo 
Park,  is  ezerciting  a  fnunohiae  conferred  iipon  it  for  the  public  good, 
and  not  for  its  priTate  adTantage,  and,  therefore,  is  not  liable  for  injuries 
received  by  a  laborer  in  anoh  park  through  the  negligence  of  its  officers. 

Heilig  and  Hariman^  and  WiJUy  and  Boiiwiekf  for  the  appel- 
lant. 

F.  H.  Murray^  and  DooliiiU  and  Fogg^  for  the  respondent. 

^**  Anders,  J.  The  city  of  Tacoma  is  a  citj  of  the  first 
class.  Its  charter  was  framed  and  adopted  in  accordance 
with  the  provisions  of  the  act  of  the  legislature  entitled  *'An 
act  to  provide  for  the  government  of  cities  having  a  popula* 
tion  of  twenty  thousand  or  more  inhabitants,  and  declaring 
an  emergency,"  approved  March  24,  1890:  Laws,  1889-90,  p. 
215.  Cities  organized  under  this  act  are  empowered  to  "  lay 
out,  establish,  open,  alter,  widen,  extend,  grade,  pave,  plank,, 
establish  grades,  or  otherwise  improve  streets,  alleys,  avenues,, 
sidewalks,  wharves,  parks,  and  other  public  grounds,  and  to 
regulate  and  control  the  use  thereof,"  and  these  provisions  of 
the  statute  are  incorporated  into  and  are  a  part  of  the  city 
charter. 

By  an  act  of  Congress,  approved  December  17,  1888,  there 
was  granted  to  the  city  of  Tacoma  a  license  to  occupy  and 
control  for  the  purposes  of  a  public  park  for  the  use  and  ben* 
efit  of  the  citizens  of  the  United  States,  and  for  no  ^*^  other 
purposes  whatever,  a  certain  described  tract  of  land  known  as 
Point  Defiance  Park.  This  license  is  subject  to  the  condition 
expressed  in  the  act,  that  the  United  States  may  take  posses* 
sion  of  and  occupy  said  land,  or  any  part  thereof,  for  military 
or  other  purposes  whenever  the  proper  officers  of  the  United 
States  may  see  fit  to  do  so. 

The  charter  of  the  city  of  Tacoma  provides  for  a  board  of 
park  commissioners,  consisting  of  five  members,  to  be  ap* 
pointed  by  the  mayor  and  confirmed  by  the  city  council;  and 
it  is  made  the  duty  of  the  board,  subject  to  such  rules  and 
regulations  as  the  city  council  may  by  ordinance  provide, 
among  other  things,  to  take  charge  of  and  exercise  control 
over  all  parks  belonging  to  the  city,  to  make  report  to  the 
city  council  from  time  to  time  regarding  the  condition  of 
the  parks,  and  to  recommend  appropriations  by  the  council 
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for  iho  ImproTement  of  iha  parkSi  and  when  such  appropri*- 
tioQB  have  beeu  made,  expend  the  same  in  anch  impnyv^»- 
mento;  hot  no  member  of  said  oommiBsion  shall  have  poirer 
to  oreate  anj  debt,  obligation,  claim,  or  liability  except  with 
the  express  authority  of  said  commission,  conferred  at    a 
meeting  thereof  duly  oonvened  and  held;  to  make  such  rules 
and  regulations  in  regard  to  the  use  of  the  parks  as  shall 
best  subserre  the  interests  of  the  public;  and  generally  to 
do  all  things  necessary  and  proper  to  secure  for  the  public 
the  free  use  and  enjoyment  of  said  parks. 

While  the  board  of  park  commissioners  were  in  poseessicKi 
of  Point  Defiance  park,  and  were  improving  the  same  fivr 
park  purposes,  appellant  was  injured  by  an  explosion  of 
giant  powder  and  dynamite  which  occurred  in  a  building 
erected  thereon  by  the  commissioners.    It  appears  that  at 
the  time  of  the  explosion  the  appellant  was  a  laborer  under 
the  control  of  a  foreman  employed  by  some  one  conneote^l 
with  the  board  of  park  commissioners,  and  that  the  powder 
and  dynamite  which  exploded  were  stored  in  a  ^^  building 
used  for  the  purposes  of  a  blaoksmith-Bhop  and  for  storing 
tools.    The  blacksmith  was  engaged  in  sharpening  tools,  and 
the  exploBiyes  were  ignited  by  sparks  from  his  forge  or  anviL 
This  action  was  brought  to  recover  damages  for  injuries  to 
the  person  and  property  of  the  appellant,  alleged  to  have 
been  caused  by  the  carelessness  and  negligence  of  the  city  in 
thus  storing  dangerous  explosives  in  the  place  above  men- 
tioned.   The  court  below  held  that  the  city  was  not  liable, 
and  dismissed  the  action,  and  plaintiff  appeals. 

The  only  question  necessary  to  be  determined  is,  whether 
the  city  is  liable  for  malfeasance  or  misfeasance  of  its  oflScers 
while  employed  in  the  prosecution  of  a  public  work  of  the 
•character  of  the  one  under  consideration.  It  is  contended 
by  the  learned  counsel  for  the  appellant  that  the  board  of 
park  commissioners  while  engaged  in  this  work  were  but 
agents  of  the  city,  and  that  the  work  itself  was  but  a  private 
enterprise  undertaken  by  the  city  for  its  own  benefit,  and  if 
this  be  true  there  is  no  doubt  that  the  city  is  liable  to  the 
same  extent  that  a  private  corporation  or  individual  would 
be  liable  under  the  same  circumstances. 

As  supporting  the  appellant's  contention,  that  the  improve- 
ment of  Point  Defiance  park  was  an  improvement  of  mere 
local  concern,  affecling  merely  the  interests  of  the  munici- 
pality, we  are  cited  to  the  case  of  State  v.  Schweiciardt^  109 
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Mo.  496.  It  nppenrs  from  an  examination  of  tiiis  case  that 
the  city  of  St.  Louie  waB  tite  owner  of  Forest  park,  and, 
under  the  power  given  it  by  law,  was  attempting  to  leaBe  a 
portion  of  it  for  the  sale  of  intoxicating  liquors  and  other 
refreshments  at  tlie  park.  Proceedings  were  instituted  by 
the  attorney  general,  in  the  name  of  the  state,  to  prevent  the 
city  from  so  doing,  and  the  court  held  that  ''in  relation  to 
the  property  in  question,  and  the  discretionary  control  of  the 
city  over  it,  it  must  be  regarded  *••  as  a  matter  of  purely 
local  concern,  as  held  and  owned  by  the  city  not  in  its  politi- 
cal or  governmental  capacity,  but  in  a  qtuiH  private  capacity, 
in  which  the  municipal  authorities  net  for  the  exclusive  bene* 
fit  of  the  corporation  whose  interests  tijey  represent." 

We  have  no  doubt  of  the  correctness  of  that  decision,  and, 
if  the  facts  were  the  same  in  the  case  at  bar,  that  case 
would  be  cheerfully  recognized  ns  high  authority  in  favor  of 
the  appellant's  contention.  Bui  in  one  respect  at  least  the 
facts  of  this  case  nre  essentially  different.  There  the  city 
WAS  the  owner  of  the  park,  and  was  leasing  it  for  its  own  pri* 
vate  emolument.  In  this  case  the  city  of  Tacoma  is  not  the 
owner  of  Point  Defiance  park,  and  has  no  interest  in  it  what* 
ever  excepting  a  license  to  occupy  and  control  it  for  the  pur- 
poses of  a  public  park.  It  is  frankly  conceded  on  behalf  of  the 
appellant  that  if  the  acts  complained  of  were  not  proprietary 
merely,  but  public  and  governmental,  the  city  is  not  liable 
in  this  action.  While  it  is  not  always  easy  to  draw  the  line 
between  the  public  or  governmental  and  private  powers  of 
municipal  corporations,  we  think  the  respondent  city,  under 
the  facts  in  this  case,  in  improving  the  park,  was  exercising 
a  power  or  franchise  conferred  upon  it  for  the  public  good, 
and  not  for  private  corporate  advantage.  And  this  being  so, 
it  is  not  liable  for  the  acts  or  omissions  of  its  officers  in  that 
behalf:  Murtattgh  v.  City  of  St.  Louis^  44  Mo.  479;  Hart  v. 
Bridgeport,  13  Blatchf.  289;  Richmond  v.  Long,  17  Gratt  875; 
94  Am.  Dec.  461;  Mead  ▼.  New  Haven,  40  Conn.  72;  16  Am. 
Rep.  14;  Ham  v.  Mayor  etc,  70  N.  Y.  459;  Tindley  v.  Salem, 
137  Mass.  171;  50  Am.  Rep.  289;  Howard  ▼.  Worcester,  153 
Mass.  426;  25  Am.  8t.  Rep.  651;  Curran  v.  Boston,  151  Mass. 
505;  21  Am.  St  Rep.  465;  Sherboume  v.  Yuba  County,  21 
Cal.  113;  81  Am.  Dec.  151. 

In  Murtaugh  v.  St.  Louis,  44  Mo.  479,  it  was  sought  to 
make  the  city  of  St.  Louis  respond  in  damages  for  injury 
to  a  nonpnying  patient  caused  by  the  negligence  of  hospital 
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ofTiccrs  and  servants,  and,  in  speaking  of  the  nonliabilitj  of 
**^  municipal  corporations  for  the  acts  of  their  officers  and 
agents,  the  court  declared  the  general  result  of  the  authoritiei 
as  follows:  *'  Where  the  officer  or  servant  of  a  municipal  cor- 
poration is  in  the  exercise  of  a  power  conferred  upon  the  cor- 
poration for  its  private  benefit,  and  injury  ensues  from  the 
negligence  or   misfeasance  o!  such  officer  or  servant,   the 
corporation  is  liable,  as  in  the  case  of  private  eor{)oration8 
or  parties;  but  when  the  acts  or  omissions  complained  of 
were  done  or  omitted  in  the  exercise  of  a  corporate  franchise, 
conferred  upon  the  corporation  for  the  public  good,  and  not 
for  private  corporate  advantage,  then  the  corporation  is  not 
liable  for  the  consequences  of  such  acts  or  omissions  on  the 
part  of  its  officers  and  servants." 

The  same  doctrine  was  enunciated  in  other  cases  above 
cited;  and  in  Mead  v.  New  Haven^  40  Conn.  72, 16  Am.  Rep.  14j 
it  was  accordingly  held  that  the  city  was  not  liable  for  the  neg^ 
ligence  of  an  inspector  of  steam-boilers,  and  in  Ham  v.  Mamr 
etc.  70  N.  Y.  459,  that  the  city  was  not  liable  for  the  negli- 
gence of  servants   employed  by  the  department  of  pabiio 
instruction.     In   Tindley  v.  Salem^  187  Mass.  171,  50  Am. 
Rep.  289,   it   was   held,  upon   an   elaborate   review  of  the 
authorities,  that  the  defendant  city  was  not  liable  for  the 
negligence  of  its  servants  in  discliarging  fireworks   which 
were  purchased  and  used  for  the  purposes  of  a  public  celebra- 
tion.    In  Howard   v.   Worcester,  153  Mass.  426,  25  Am.  St 
Rep.  651,  the  plaintiff  was  injured  by  the  negligent  blasting 
of  rock  in  excavating  the  foundation  for  a  public  school- 
house,  and  the  court  held  that,  as  the  work  was  purely  a 
benefit  to  the  public,  no  liability  was  thereby  created  against 
the  city:  See,  also,   Condict  v.  Jersey  City^  46  N.  J.  L.  157; 
Bryant  v.  St,  Paul,  33  Minn.  289;  53  Am.  Rep.  31;  and  Barney 
V.  Lowell,  98  Mass.  570. 

Upon  the  liability  of  towns  for  defects  in  their  public 
commons  the  supreme  court  of  Massachusette,  in  Clark  v. 
Waltham,  128  Mass.  567,  said:  '^The  plaintiff  was  injured 
while  traveling  upon  a  public  park  having  footpaths  across 
it,  which,  it  is  alleged,  the  defendant  had  negligently  sufiered 
to  be  out  of  repair  and  ^•^  unsafe.  The  park  was  conveyed 
to  the  town  upon  the  condition  that  it  should  'forever  after 
be  kept  open  as  and  for  a  common  for  the  nse  of  said  inhab- 
itants of  the  town  of  Waltham.'  By  accepting  the  deeds  of 
conveyance  the  town  agreed  to  the  condition,  and  therefore 
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holds  the  park  for  the  use  of  the  public.    It  had  constructed 
footpaths  and  walks  over  the  park  in  various  directions,  but 
these  paths  were   not  a  part  of  the  system   of  highways. 
Thej  were  not  laid  out  as  public  ways,  and  the  town  is  not 
liable  under  the  statutes  respecting  highways  or  townways 
for  any  defect  or  want  of  repair  which  may  exist  in  them: 
Oliver  ▼.  Worrester,  102  Maes.  489;  3  Am.  Rep.  485;  Gould  ▼• 
Boston^  120  Mass.  300.     Nor  can  the  town  be  held  liable  upon 
the  ground  that  it  negligently  suffered  a  dangerous  place 
to  exist  in  the  park,  and  failed  to  give  proper  notice  to  per- 
sons using  the  park  by  its  invitation  or  license.     It  holds  the 
park,  not  for  its  own  profit  or  emolument^  but  for  the  direct 
and  immediate  use  of  the  public.     If  it  can  be  said  that 
there  is  any  duty  in  the  town  to  construct  paths  over  it,  or  to 
keep  such  paths  in  repair,  it  is  a  corporate  duty,  imposed 
upon  it  as  the  representative  and  agent  of  the  public  and  for 
the  public  benefit.     For  a  breach  of  such  a  duty  a  private 
action  cannot  be  maintained  against  a  town  or  city,  unless 
Buch  action  is  given  by  statute/' 

Other  reasons  are  urged  by  counsel  for  respondent  for  sas- 
taining  the  judgment  of  the  lower,  court,  but  as  what  we 
have  said  disposes  of  the  case,  it  is  not  necessary  to  discuss 
the  points  made. 

The  judgment  is  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles,  and  Scott,  JJ.,  concur. 


Municipal  Corporatiohs—Liability  for  Nboliobncx  op  Officers. —A 
municipal  corporation  it  not  aniwarable  in  damages  for  the  negligent  acta  of 
ita  officers  in  the  execution  of  anch  powers  as  are  conferred  on  the  city  or 
its  officers  for  the  public  good:  Ubrkh  v.  St.  Louta,  112  Mo.  138;  34  Am.  St 
Rep.  372,  and  note;  Wttiifield  v.  City  <if  Paru,  84  Tex.  431;  31  Am,  St.  Rep. 
69,  and  note;  Ooddard  t.  InhtMtants,  64  Me.  499;  30  Am.  St  Rep.  373,  and 
extended  note. 


900  Btati  •.  BuTLBB.  [Waali. 


State  v.  Butlbr. 

[S  WiiHiNorox,  IM.] 

OftlMIHAL    LaW.^^LTCITATIOV  TO  COMMIT  ADVIJnBT  if  ttVl  OC  itetlf  MB 

attempt  to  commit  adultery. 

B.  K,  Pendergast,  prosecuting  attorney. 
James  A.  Haighty  for  the  Btate. 

^*^  Scott,  J.  The  defendant  was  charged  with  attempi- 
ing  to  coin  mi  t  adultery,  and  was  tried  and  convicted.  The 
body  of  tlie  information  is  as  follows: 

*•*  *•  Comes  now  E.  K.  Pendergast,  prosecuting  attorney  for 
Douglas  county,  in  the  state  of  Washington,  and  by  this,  his 
information,  as  provided  by  law,  charges  one  James  Butler 
with  the  crime  of  attempting  to  commit  adultery,  in  the  foi* 
lowing  manner,  to  wit: 

'*  He,  the  said  James  Butler,  on  the  third  day  of  September, 
A.  D.  1892,  in  the  county  of  Douglas  and  state  of  Washing- 
ton,  did,  unlawfully,  willfully,  maliciously,  and  feloniously 
intend  then  and  there  to  have  carnal  knowledge  of  the  body 
of  one  Caroline  Skett,  the  lawful  wife  then  and  there  of  one 
Julius  Skett,  wlio  was  then  alive;  and  the  said  James  Butler, 
in  pursuance  of  the  said  unlawful,  willful,  malicious,  and 
felonious  intent,  then  and  there,  falsely,  wickedly,  unlawfully, 
and  maliciously,  by  means  of  promises  of  the  payment  of 
money  and  by  direct  invitation  by  word  of  mouth,  and  by 
laying  on  of  hands  by  the  said  James  Butler  upon  the  person 
of  the  said  Caroline  Skett  in  a  lewd  and  lascivious  manner, 
and  in  tlie  absence  of  all  other  persons,  except  the  said  James 
Butler  and  the  said  Caroline  Skett,  and  by  various  other 
means,  did  solicit  and  incite  and  endeavor  to  persuade  and 
procure  the  said  Caroline  Skett  to  have  sexual  intercourse 
then  and  there  with  him,  the  said  James  Butler,  and  the  said 
James  Butler  was  then  and  there  the  lawful  husband  of  one 
certain  person  other  than  the  said  Caroline  Skett,  and  whose 
true  name  is  to  said  prosecuting  attorney  unknown.  All  of 
which  is  contrary  to  the  statute  in  such  case  made  and  pro* 
vided,  and  against  the  peace  and  dignity  of  the  state  of  Wash- 
ington." 

A  motion  in  arrest  of  judgment,  on  the  ground  that  the 
information  did  not  charge  any  offense,  was  made,  which 
the  court  granted,  and  ordered  the  defendant  discharged. 
The  state  appeals.    No  brief  has  been  filed  by  the  respond* 
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ent.  From  the  argument  of  appellant  it  seems  that  some 
question  was  raised  as  to  whether  adultery  is  a  crime  in  this 
state,  but  witliout  going  into  the  question  as  to  whether  our 
statutes  upon  this  subject,  which  were  enacted  while  we  men 
under  a  territorial  form  of  government,  were  repealed  by  yirtue 
of  certain  congressional  legislation  ^*^  affecting  the  territories, 
we  will,  for  the  purposes  of  this  case,  take  it  for  granted  that 
they  are  in  force.  No  statement  of  facts  was  settled,  and  the 
testimony  introduced  at  the  trial  is  not  here. 

The  only  question  presented  and  argued  by  appellant  is  as 
to  whetiier  solicitation  to  commit  adultery  is  an  attempt  to 
commit  adultery.     It  is  not  contended  that  Caroline  Skett 
was  a  consenting  party,  or  willing  to  commit  the  act  with  the 
defendant.     The  information  contains  no  such  allegation,  and 
the  case  stands  as  though  she  was  an  unwilling  and  resisting 
party.     It  is  not  contended  that  there  was  any  act  on  the 
part  of  the  defendant  going  to  an  attempt  beyond  soliciting 
the  said  Caroline  Skett,  and  endeavoring  to  obtain  her  con- 
sent.    Is  mere  solicitation  an  attempt  to  commit  adultery? 
It  being  injpossible  for  one  alone  to  commit  adultery,  as  that 
requires  the  co-operution  of  two  persons,  it  would  seem  to 
follow  logically  that  one  acting  singly  could  not  make  an 
attempt.    One  person  could  no  more  attempt  to  commit  adul- 
tery than  he  could  attempt  to  commit  a  riot,  which,  under 
our  statutes,  requires  the  participation  of  three  or  more  per^ 
sons.    The  instances  given  in  the  books  where  the  solicitation 
of  another  to  commit  a  crime  is  held  to  be  an  offense  genera 
ally  relate  to  those  acts  or  crimes  which  can  be  performed  or 
committed  by  one  person,  or  where  the  solicitation  to  commit 
the  crime  is  an  offense  in  itself,  as  distinguished  from  an 
attempt 

It  is  urged  that  a  person  may  be  convicted  of  adultery,  or 
of  an  attempt  to  commit  adultery,  although  not  a  direct  par- 
ticipant in  the  act,  by  reason  of  aiding  or  abetting,  but  in 
such  a  case  where  an  attempt  is  charged  against  such  third 
person  it  should  appear  that  there  were  two  persons  willing 
to  commit  the  act  of  adultery,  and  that  something  was  done 
in  the  way  of  an  attempt. 

The  cases  upon  this  subject  are  very  limited  in  number. 
^•^  The  case  of  State  v.  Avery,  7  Conn.  266,  18  Am.  Dec.  105, 
cited  by  counsel  for  appellant,  which  was  decided  in  1828, 
does  not  sustain  his  contention.  That  case  was  based  upon 
a  letter  sent  by  the  defendant  to  the  wife  of  another  man, 
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oontaiiung  words  importing  that  she  had  acted  libidinouslj 
towards  the  writer,  and  inviting  her  to  an  assignation  for 
adulterous  purposes,  and  it  was  held  that  the  writing  and 
Bending  of  such  letter  was  libelous.  It  was  further  said  that 
it  was  inimnterial  to  inquire  whether  the  facts  stated  in  the 
information  amounted  to  a  libel  or  a  solicitation  to  comnjit 
a  greater  crime,  for  if  they  constituted  an  indictable  oOeiiFe 
within  the  jurisdiction  of  the  superior  court,  it  was  sufficient 
for  the  purposes  of  that  case.  It  was  not  decided  that  solici- 
tation was  an  attempt  to  commit  adultery. 

In  Smith  v.  Commonweal tk,  54  Pa.  St.  209,  93  Am.   Dec, 
6S6,  decided  in  1867,  it  was  held  that  such  solicitation  did 
not  amount  to  an  attempt.     A  distinction  has  been  sought  to 
be  drawn  in  this  particular  to  the  effect  that  solicitation  to 
commit  adultery  is  indictable  as  an  attempt  in  those  states 
where  adultery  is  a  felony,  which  was  the  case  in  the  state  of 
Connecticut,  while  in  Pennsylvania  adultery  was  but  a  mis. 
demeanor.     The  distinction  attempted  to  be  drawn,  it  seems 
to  us,  is  not  sound  in  principle.     It  is  based  on  the  ground 
that  in   trivial    misdemeanors   the  law  will   look   U}>on   an 
attempt  to  commit  them  as  not  of  sufficient  gravity  to  justify 
or  call  for  punishment.     The  decision  of  the  case  last  cited, 
however,  was  not  founded  upon  this  distinction,  although  it 
recognizes   tlie   fact   that   such   a  one  has    been   sometimes 
made.     In  citing  State  v.  Arcry^  7  Conn.  26G,  18  Am.  Dec  105, 
the  court  evidently  entertained  a  different  view.     The  opin- 
ion says:  "An  attempt  to  commit  a  njisdemeanor  is  a  mis- 
demeanor, wliether  the  oTfense  is  created  by  statute  or  was 
an  oflenee  at  common  law.     These  were  the  words  of  Baron 
Parke  in  the  case  of  Hex  v.  Roderick,  7  Car.  &  P.  795,  deliv- 
ered in  the  year  1837.     They  have  been  adopted  by  the  com- 
pilers *•*  on  criminal    law:    1    Russell   on   Crimes,   46;    1 
Archbold's  Criminal  Pleading  and  Evidence,  19j  Wharton's 
Criminal  Law,  79,  873.*' 

And  apparently  this  had  the  sanction  of  the  court  The 
reasons  given  in  that  case,  showing  why  solicitation  should 
not  be  held  an  attempt  to  commit  adultery,  apply  with  equal 
force  whether  adultery  be  a  misdemeanor  or  a  felony.  These 
relate  to  the  difficulty  of  determining  what  is  a  solicitation. 
"What  expressions  of  the  face,"  says  the  court,  *'or  double 
entendres  of  the  tongue  are  to  be  adjudged  solicitatian? 
What  freedoms  of  manners  amount  to  this  crime?  Is  every 
cyprian  who  nods  or  winks  to  the  married  men  she  uieets 
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upon  the  sidewalk  indictable  for  soliciting  to  adultery?  And 
could  the  law  safely  undertake  to  decide  what  recognitions  in 
the  street  were  chaste  and  what  were  lewd?  It  would  be  a 
dangerous  and  diOicult  rule  of  criminal  law  to  adniinister.'' 

If  adultery  is  a  crime  in  this  state  it  is  a  felony,  and  if 
solicitation  is  an  attempt  to  commit  adultery  it  is  a  criminal 
offense  here:  Pen.  Code,  sec.  303.  It  will  be  observed  that 
this  section  makes  no  distinction  between  an  attempt  to 
commit  a  felony  and  an  attempt  to  commit  a  misdemeanor, 
except  as  to  the  degree  of  punishment,  and  the  distinction 
above  mentioned  could  not  be  recognized  here  even  if  adul- 
tery was  but  a  misdemeanor  under  the  statutes.  It  may  ba 
well  to  note,  liowever,  what  some  of  the  courts  and  law-writ- 
era  have  said  relating  to  the  subject  under  consideration. 

In  the  case  of  Covimonwealth  v.  Willardf  22  Pick.  476,  it 
was  held  that  the  purchaser  of  spirituous  liquor  sold  in  viola- 
tion of  the  statute  does  not  subject  himself  to  any  penalty, 
either  at  common  law  as  inducing  the  seller  to  commit  a  mis* 
demeanor,  or  under  the  statute.  It  was  said  in  that  case: 
'*It  is  difTicult  to  draw  any  precise  line  of  distinction 
between  the  cases  in  which  the  law  holds  it  a  misdemeanor 
*••  to  counsel,  entice,  or  induce  another  to  commit  a  crime, 
and  where  it  does  not.  In  general  it  has  been  considered  as 
applying  to  cases  of  felony,  though  it  has  been  held  that  it 
does  not  depend  upon  the  mere  legal  and  technical  distinc- 
tion between  felony  and  misdemeanor.  One  consideration, 
however,  is  manifest  in  all  the  cases,  and  that  is,  that  the 
offense  proposed  to  be  committed,  by  the  counsel,  advice,  or 
enticement  of  another,  is  of  a  high  and  aggravated  char- 
acter, tending  to  breaches  of  the  peace  or  other  great  dis- 
order and  violence,  being  what  are  usually  considered  mala 
in  Sfy  or  criminal  in  themselves,  in  contradistinction  to  mala 
prohihlta.oT  acts  otherwise  indifferent  than  as  they  are  re- 
strained by  positive  law." 

In  the  case  of  Commonwealth  v.  Harrington^  3  Pick.  26,  it 
was  held  that  the  letting  of  a  house  for  the  purposes  of  pros- 
titution, with  the  intent  that  it  should  be  thus  used,  was  an 
offense  at  the  common  law.  The  keeping  of  such  a  disorderly 
house  was  not  a  felony,  but  a  misdemeanor  of  a  itigh  and 
aggravated  character,  tending  to  general  disorderly  breaches 
of  the  peace,  and  a  common  nuisance  to  the  community. 
There  was  no  statute  in  Massachusetts  relating  to  it 

In  Wharton's  Criminal  Law,  9th  edition,  section  179,  in 


904  Btatb  •.  Butler.  [WasL 

Bpe:iking  of  solicitations,  the  author  says:  ''Are  solicitations 
to  commit  crime  independently  indictable?  They  certainly 
are«  as  has  been  seen,  when  they,  in  themselves,  involve  a 
breach  of  the  public  peace,  as  is  the  case  with  challenges  to 
fight  and  seditioo9  addresses.  They  are  also  indictable  when 
their  object  is  interference  with  public  justice,  as  where  a 
resistance  to  the  execution  of  a  judicial  writ  is  counseled,  or 
perjury  is  advised,  or  the  escape  of  a  prisoner  is  encouraged/* 
''But,"  says  the  author,  "is  a  solicitation  indictable  when  it 
is  not  either:  1.  A  substantive  indictable  offense,  as  in  th^ 
instances  just  named;  or  2.  A  stage  towards  an  independent 
consummated  offense?"  And  he  says:  "The  better  opinion 
is  that  where  the  solicitation  is  not  in  itself  a  substantiv 
offense,  or  where  there  has  been  no  progress  made  towards 
the  consummation  '^^  of  the  independent  offense  attempte*'^ 
the  question  whether  the  solicitation  is  by  itself  the  subject 
of  penal  prosecution  must  be  answered  in  the  negative." 

And  he  maintains  that  solicitation  is  not  an  attempt  to 
commit  adultery.  In  speaking  of  the  subject  further,  he  says: 
"For  we  would  be  forced  to  admit,  if  we  hold  that  solicita- 
tions to  criminality  are  generally  indictable,  that  the  propn- 
gandists,  even  in  conversation,  of  agrarian  or  communistic' 
theories  are  liable  to  criminal  prosecutions;  and  hence  the 
necessary  freedom  of  speech  and  of  the  press  would  be  greatly 
infringed.  It  would  be  hard  also,  we  must  agree,  if  we  main- 
tain such  general  responsibility,  to  defend,  in  prosecutions  for 
soliciting  crime,  the  publishers  of  Byron's  'Don  Juan,'  <f 
Rousseau's  '  Emile/  or  of  Goethe's  *  Elective  Affinities.'  Lord 
Chesterfield,  in  his  letters  to  his  son,  directly  advises  the  latter 
to  form  illicit  connections  with  married  women;  Lord  Ches- 
terfield, on  the  reasoning  here  contested,  would  be  indictable 
for  solicitation  to  adultery.  Undoubtedly,  when  such  solici- 
tations are  so  publicly  and  indecently  made  as  to  produce 
public  scandal,  they  are  indictable  as  nuisances  or  as  libels. 
But  to  make  bare  solicitations  or  allurements  indictable  as 
attempts,  not  only  unduly  and  perilously  extends  the  scope  of 
penal  adjudication,  but  forces  on  the  courts  psychological 
questions  which  they  are  incompetent  to  decide,  and  a  branch 
of  business  which  would  make  them  despots  of  every  intellect 
in  the  land.  What  human  judge  can  determine  that  there  is 
such  a  necessary  connection  between  one  man's  advice  and 
another  man's  action  as  to  make  the  former  the  cause  of  the 
latter?    An  attempt,  as  has  been  stated,  is  such  an  intentional 
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preliminary  guilty  act  as  will  apparently  result,  in  the  usual 
course  of  natural  events,  if  not  hindered  by  extraneous  causes, 
in  the  commission  of  a  deliberate  crime.     But  this  cannot  be 
affirmed  of  advice  given  to  another,  which  advice  such  other 
person  is  at  full  liberty  to  accept  or  reject.     Following  such 
reasoning,  several  entinent  European  jurists  have  declined  to 
regard  solicitations  as  indictable,  when  there  is  interposed 
between  the  bare  solicitation  on  the  one  hand  and  the  pro- 
posed illegal  act  ^®*  on  the  other  the  resisting  will  of  another 
person,  which  other  person  refuses  assent  and  co-operation.'' 
In  a  somewhat  later  work,  1  Bishop's  Criminal  Law,  7th 
edition,  a  partially  contrary  view  is  indorsed.     This  author 
goes  farther.     In  section  768  he  says:  "Though,  to  render  a 
solicitation  indictable,  it  is,  as  in  other  attempts,  immaterial 
in  general  whether  the  thing  proposed  to  be  done  is  techni- 
cally a  felony  or  a  misdemeanor;  still,  as  the  soliciting  is  the 
first  step  only  in  a  gradation  reaching  to  the  consummation, 
the  tlnng  intended  must,  on  principles  already  explained,  be 
of  a  graver  nature  than  if  the  step  lay  further  in  advance." 

lie  is  of  the  opinion  that  solicitation  is  an  attempt  to  com- 
mit adultery  as  a  necessary  step  or  ingredient  in  the  offense: 
1  Bishop's  Criminal  Law,  7th  ed.,  sec.  767. 

The  question  is  a  somewhat  vexed  one  under  the  conflict 
of  authorities  relating  to  the  various  phases  of  the  subject 
The  inquiry  in  this  case  is  not  whether  solicitation  to  commit 
adultery  is  an  offense  in  itself  of  a  distinct  character,  but 
whether  it  is  an  offense  because  it  is  an  attempt  to  commit 
adultery.  The  instances  of  such  solicitation  which  have  been 
brought  to  the  attention  of  the  courts  are  but  few  indeed, 
extending  over  a  long  period  of  years,  but  resort  can  be  had 
to  some  of  a  kindred  nature,  or  perhaps  more  properly,  which 
have  a  bearing  on  some  of  the  principles  involved. 

In  the  case  of  Rex  v.  Butler,  6  Car.  &  P.  368,  decided  in 
1834,  sometimes  cited,  it  was  said:  "An  attempt  to  commit  a 
misdemeanor  created  by  statute  is  a  misdemeanor  itself,"  cit- 
ing Rex  V.  Harrisj  6  Car.  &  P.  129.  In  Shannon  v.  Common' 
wealthy  14  Pa.  St.  226,  it  was  held  that  a  conspiracy  to  commit 
adultery  was  not  an  offense.  And  in  Miles  v.  State^  58  Ala. 
390,  a  similar  decision  was  arrived  at.  Adultery  was  but  a 
misdemeanor,  however,  in  that  state  also,  though  it  is  not 
apparent  that  any  importance  was  attached  to  this  fact  in 
either  of  these  cases.  In  *®*  Cox  v.  People,  82  111.  191,  it  was 
held  that  solicitation  to  commit  incest  was  not  an  attempt  to 
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coiii;nit  the  crime  of  incest,  which  was  a  felony.     We   haTO 
not  fiiiled  to  note  the  criticism  of  this  case,  and  the  ciu&tion 
it  relies  on  from  Wharton's  Criminal  Law,  above  quoted  bj 
Mr.  Bishop  in  his  valuable  work.     But  the  case  also  relies  on 
Smith  V.  Commonweallh,  54  Pa.  St.  209,  93  Am.  Dec.  G86,  and 
Commonwealth  v.  Willard,  22  Pick.  476,  and  these  cases  are 
aulhority,  as  we  view  them,  with  other  authorities  herein  cited, 
on    tlie   ground  that  the   distinction   mentioned   sometimes 
drawn  between  attempts  to  commit  felonies  and  attempts  to 
coMiUiit  misdemeanors,  or  between  attempts  to  commit  grave 
as  di2>linguished  from  trivial  misdemeanors,  is  not  a  well- 
t'bt;iblished  one,  nor  well  founded  when  viewed  merely  as  an 
aiteinpt  and  not  as  a  substantive  offense. 

Now,  it  eeems  to  us  that  solicitation  to  commit  adultery  is 
no  part  of  the  act  of  adultery  itself,  and  consequently  cannot 
be  held  to  be  an  attempt.     What  is  it?   It  involves  the  expres- 
sion of  A  desire  and  a  willingness  on  the  part  of  one  person 
to  commit  the  act  of  adultery  with  another,  and  an  attempt 
to  get  that  person's  consent,  but  no  more.     Follow  it  a  step 
farther.     Su])pose  the  consent  of  the  other  person  is  obtained, 
and,  in  pursuance  of  it,  if  there  is  no  immediate  opportunity 
to  gratify  the  then  mutual  desire,  a  conspiracy  is  entered  into 
to  commit  the  offense  between  these  persons,  which  involves 
the  expressed  consent  and  agreement  of  both  of  them,  and 
some  understanding  between  them  as  to  when  and  where  the 
offense  shall  be  committed,  and  the  naming  of  a  propitious 
time  and  place  to  commit  it.     It  seems  that  this  would  be 
much  more  in  the  way  of  an  attempt  than  the  case  presented 
here,  and  if  that  does  not  amount  to  an  offense  or  an  attempt, 
how  can  it  be  said  that  such  an  intention  and  willingness, 
coupled  with  solicitation  upon  the  part  of  one  person  only, 
can  amount  to  an  attempt  to  commit  the  offense? 

203  ^Ye  j^j.g  Qf  i\^Q  opinion  that  the  judgment  of  the  superior 
court  should  be  affirmed. 

Dunbar,  C.  J.,  and  IIoyt,  Stiles,  and  Anders,  JJ.,  concur. 


Criminal  Law— Solicitinq  Crime. — Solicitation  to  commit  an  offense  ii 
not  an  attempt  in  a  legal  sense:  SrnUh  y.  CommontoeaUh,  54  Pa.  St.  209;  93 
Am.  Dec.  6S6,  and  note;  note  to  People  v.  Moran,  20  Am.  St.  Rep.  744 
Solicitation  to  commit  a  felony  is  an  indictable  offense  at  common  law: 
Common  urn  Ith  v.  Randolph,  146  Pa.  St.  83;  28  Am.  St.  Rep.  782,  and  note. 
The  Bolicitation  of  another  to  commit  adultery  is  a  high  crime  and  miade- 
meauor:  SicUe  y.  Avei-y,  7  Conn.  266;  18  Am.  Deo.  105. 
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[8  Wabiiington,  263. J 

All  Attaohmsnt  Based  upon  a  Paper  Uavino  tiis  Form  of  ah  Affi* 
DAVIT,  except  that  it  does  uot  appear  either  upon  its  face  tier  by 
extrinsic  evidence  to  have  been  sworn  to  by  any  officer,  is  absolutely 
void,  and  a  judgment  based  thereon,  in  a  case  in  which  there  was  no 
personal  service  of  summons,  is  equally  void. 

Judicial  Sales. — If  it  appears  that  a  judgment  has  been  entered,  and  an 
execution  issued  thereon  under  which  a  sale  was  made,  and  afterwards 
confiriiied  by  the  court,  it  will  be  presumed  that  tlie  proceedings  leading 
up  to  such  sale  were  regular. 

W.  I.  Agnexo  and  J,  W.  Robinson^  for  the  appellant. 
C  W,  Hartman,  for  the  respondent. 

*•*  IIoYT,  J.  This  action  was  brought  by  the  appellant  to 
quiet  the  title  to  a  certain  piece  of  real  estate  as  against  the 
defendant.  The  source  of  title  of  each  of  the  parties  was  the 
same;  both  claimed  by  virtue  of  execution  sales  agairust 
Henry  Bickle,  Jr.  There  was  no  personal  service  on  the 
defendant,  and  the  validity  of  the  judgments  and  sales 
depends  upon  the  regularity  of  attachment  proceedings  which 
were  instituted  at  tlie  time  of  the  commencement  of  the 
actions.  It  clearly  appears  from  the  record  that  the  sale 
under  which  appellant  claims  was  the  first  one,  and,  if  valid, 
conveyed  to  it  a  good  title. 

It  is  contended  on  the  part  of  the  respondent  that  the  judg- 
ment under  which  this  sale  was  made  was  absolutely  void, 
for  the  reason  that  the  court  never  obtained  any  jurisdiction 
of  the  subject  matter.  The  ground  of  such  contention  is, 
that  there  was  tio  aflidavit  filed  with  the  clerk  as  a  founda- 
tion for  the  attachment  proceedings. 

Upon  this  question  the  record  shows  that  a  pnper  was 
filed  in  the-  form  of  an  affidavit  signed  by  a  person  who  rep- 
resented himself  as  the  attorney  for  the  plaintiff,  but  there 
is  nothing  upon  the  face  thereof  to  show  that  it  was  ever 
sworn  to.  Such  being  the  case,  the  question  is  presented  as 
to  the  force  to  be  given  such  paper.  If  it  should  be  treated 
as  having  no  effect,  then  it  must  follow  that  the  attachment 
proceedings  founded  thereon  were  absolutely  void.  It  does 
not  appear  from  the  record  that  the  paper  was  in  fact  sworn 
to.  If  it  did,  it  is  probable  that,  under  our  liberal  statute 
as  to  amendment  of  all  papers  in  attachment  proceedings, 
the  omission  of  the  officer  to  sign  the  jurat  could  be  treated 
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as  a  clerical  error,  and  the  proceedings  '*'  sustained.  But, 
in  the  absence  of  proof  to  that  effect,  there  is  nothing  to  show 
that  the  facts  set  up  in  such  paper  ever  had  their  truth 
Youclied  for  by  the  oath  of  any  person.  In  other  words  the 
paper  upon  its  face  does  not  show  that  it  is  an  affidavit,  and 
there  is  no  proof  in  the  record  to  supplement  the  showing 
upon  the  face  of  the  paper.  It  must,  therefore,  for  the  pur- 
poses of  this  case,  be  considered  as  no  affidavit  at  all,  and  it 
must  follow  that  there  was  no  foundation  whatever  for  the 
issuing  of  the  writ  of  attachment,  and  that  it  was  absolutely 
void. 

Some  cases  have  been  cited  by  counsel  for  appellant  where 
the  absence  of  the  signature  of  the  officer  to  the  jurat  has 
been  held  not  to  be  fatal  to  the  proceedings.  Such  cases, 
however,  are  not  numerous.  We  have  been  able  to  find  only 
two  which  squarely  establish  such  a  doctrine:  Wiley  v. 
Bennett,  9  Baxt-  581;  Stout  v.  Folger,  34  Iowa,  71;  11  Am. 
Rep.  138. 

These  cases  would  be  authority  for  the  contention  of  the 
appellant  that  such  omission  did  not  render  the  proceedings 
void,  if  the  facts  shown  by  the  record  had  been  similar  to 
those  in  the  case  at  bar,  but  such  was  not  the  case.  There 
it  was  made  clearly  to  appear  to  the  court  that  the  affidavit 
had  been  in  fact  sworn  to,  and  it  was  held  that,  as  the 
required  facts  had  been  set  forth  in  the  form  of  an  affidavit, 
and  their  truth  vouched  for  by  the  oath  of  the  party,  he 
ehould  not  be  deprived  of  his  rights  by  reason  of  the  inad- 
vertent omission  of  the  officer  to  sign  the  jurat.  We  have 
been  unable  to  find  a  single  case  which  went  so  far  as  to  hold 
that  the  proceedings  could  be  sustained  where  the  statute 
required  an  affidavit  without  its  being  made  affirmatively  to 
appear  in  some  manner  that  an  affidavit  was  in  fact  made 
and  filed.  In  our  opinion,  no  title  passed  to  plaintiff  by  vii> 
tue  of  the  execution  sale  under  which  it  claims  title,  for  the 
reason  that  the  judgment  upon  which  such  sale  was  made 
was  absolutelv  void. 

*••  Appellant  makes  the  further  contention  that,  even  if 
such  results  must  follow  from  the  failure  to  make  and  file  an 
affidavit,  the  judgment  could  only  be  attacked  in  a  direct  pro- 
ceeding for  that  purpose.  This  would  doubtless  be  true  if 
the  action  of  the  court  in  granting  the  judgment  was  simply 
erroneous,  but  it  was  more  than  that;  it  was  void,  for  the 
reason  that  the  court  never  had  any  jurisdiction.    Such  a 
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judgment  is  a  nullity,  aod  may  be  attacked   in  any  place 
where  rights  are  attempted  to  be  asserted  under  it. 

There  is  a  point  made  in  appellant's  brief,  that  it  should 
be  relieved  from  the  judgment  by  reason  of  the  fact  that  it 
asked  for  an  adjournment  of  the  taking  of  proofs  before  the 
referee  for  the  purpose  of  allowing  it  to  produce  at  the  ad- 
journed day  a  witness  to  prove  that  the  afiQdavit  was  in  fact 
sworn  to,  and  that  the  referee  refused  to  grant  such  adjourn- 
in  eut.     If  the  appellant  had  sought  relief  from  the  action  of 
the   referee  by  a  sufficient  showing  before  him  and   in  the 
lower  court  upon  the  presentation  of  his  report,  and  had  been 
unable  to  obtain  it,  this  court  could  grant  such  relief.     But 
nothing  of  this  kind  was  done.     The  case  was  not  before  the 
referee  for  him  to  take  the  testimony  and  report  findings  of 
fact  and  law,  but  only  that  he  might  take  the  proofs  ofi'cred, 
and   report  the  same  to  the  court;  hence  the  action  of  the 
appellant  in  simply  making  a  request  for  such  adjournment, 
and,  so  far  as  the  record  shows,  acquiescing  in  the  refusal  of 
the  referee  to  grant  the  same,  without  being  followed  by  any 
attempt  to  further  secure  its  rights  in  that  regard,  will  not 
justify  us  in  interfering  with  the  judgment  on  account  of  the 
refusal  of  the  adjournment  by  the  referee.     Upon  the  report 
of  the  referee  the  case  came  before  the  court  for  trial,  and  if 
the  appellant  felt  that  it  had  been  denied,  an  opportunity  to 
introduce  such  proofs  as  were  necessary  before  the  referee, 
it  should  have  asked  leave  to  introduce  the  same  upon  the 
hearing. 

••'^  The  court  below  not  only  refused  any  affirmative  relief 
on  the  part  of  the  appellant,  but,  upon  affirmative  pleadings 
on  the  part  of  the  defendant,  quieted  his  title  as  against  the 
plaintiff.  It  therefore  becomes  necessary  for  us  to  examine  the 
proceedings  under  which  the  defendant  claims  title.  Their 
regularity  is  in  no  manner  attacked  by  the  counsel  for  the 
appellant, excepting  that  the  statement  is  made  that  the  pro* 
ceedings  under  the  execution  upon  which  the  sales  were  made 
were  not  proven.  None  of  these  criticisms  went  to  the  juris- 
diction of  the  court  in  entering  the  judgment  and  issuing  the 
execution,  and,  as  it  was  proven  that  the  sale  had  been  made 
by  the  sheriff  thereunder,  and  the  proceedings  on  such  sale 
had  been  regularly  confirmed  by  the  court,  enough  appeared 
to  establish  a  prima  facie  presumption  that  the  sales  were 
regularly  made. 
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Tlie  judgment  of  the  lower  court  must  be  afiSrmed. 
Dunbar,  C.  J.,  and   Scott,  Stiles,  and  Anders,  JJ., 


cur. 


JuDxcTAL  Salu— pRnuMFTioN  IN  Favob  ov  Rboularitt  OF  Acn  or 
Officbrs  Making. — Every  reaBonaUa  presumption  will  be  indulged  id 
favor  of  sustaining  the  ministerial  acts  of  officers  making  judicial  or  ezeca- 
tion  s'lles:  Et-an*  v.  lioUteri'On,  92  Mo.  1U2;  1  Am.  SL  Rep.  701;  IJowtrd  r. 
NorUu  6  Tex.  21)0;  51  Atn.  Dec  709.  and  note;  Orftr  v.   W iutersinilk,  S5  Ky. 
610;  7  Am.  St.   Rep.  013,  anil  note.     Tiie  regularity  of  a  sherifiT's  sale  is 
pu'siimtnl:  Clulds  v.  McC/iemtry,  20  Ic»wa,  431;  89  Am.  Dec  645;  Thomtis  v. 
Molrom,  39  (ia.  328;  99  Am.   Dec.   459,  ami  note.     The  regularity  of  the 
proooe«liiig4  leading'  up  to  a  sheriffs  sale  will  be  presumed:  Leyer  ▼.  Dcjfle, 
1 1  Ru  h.  109;  70  Am.  Dec  240.     See,  also,  the  note  to  Hall  v.  Sterenaom^  20 
Am.  8t.  Rep.  SOS. 

ArrACHMENT— Affidavit.— Nbcessity  for  Officer's   Siokatuui:  See 
the  extended  note  to  Fridenterg  v.  Pkr^on,  79  Am.  Deo.  168L 


Edison  Gknbral  Electric  Company  v.  Canadian 
Pacific  Navigation  Company. 

[8  Washington,  870  ] 

Foreign  Corporations. — If  the  laws  of  a  state  or  country  provide  that 
foreign  corporations  may  register  in  the  manner  therein  prescribed,  and 
shall  then  be  entitled  to  the  privileges  of  domestic  corporations,  but 
if  any  of  them  shall  do  business  without  such  registration,  it  shall  incur 
a  petia'ty,  not  exceeding  five  dollars  per  day,  for  every  day  during  which 
it  carries  on  business,  this  is  not  a  prohibition  against  its  doing  business, 
and  therefore  a  contract  made  by  it,  though  it  had  not  registered,  is 
valid  and  enforceable. 

Contract,  Rktf.ntion  of  Benrfits  of. — An  instruction  to  a  jury  that  if 
plaintiff  performed  the  work  and  furnished  the  materials  specified  in 
the  contract,  and  substantially  performed  all  its  conditions,  and  the 
defendant  retained  the  materials  in  his  possession,  and  made  use  of  them 
and  of  the  fruits  of  the  work  performed  by  the  plaintiff,  and  did  not 
offer  to  return  such  materials,  then  the  plaintiff  is  entitled  to  the  con- 
tract  price,  is  erroneous  if,  when  considered  in  connection  with  another 
instruction,  it  may  have  lead  the  jury  to  infer  that  there  was  some  duty 
on  the  part  of  the  defendant  to  return  the  materials  for  which  he  wished 
to  avoid  liability. 

A  Contract  by  Wnicn  a  Purchaser  Agrkes  to  Pay  for  MATRnTAT.s 
AND  Labor  F(JRNISIIKi>  thereunder,  when  the  work  has  been  completed 
and  found  to  be  in  good  working  order,  is  not  satisfied  by  the  existence 
of  good  working  order  at  the  moment  of  completion,  if  the  events  almost 
immediately  succeeding  such  completion  conclusively  establish  that  the 
result  accomplished  was  not  that  contemplated  by  the  contract 
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Struve,  Allen,  Hughes^  and  McMiclen^  for  the  appellant. 

Prestony  Alherfson,  and  Donworth^  and  Burle^  Shepard^  and 
Woods,  for  the  respondent. 

•^*  HoYT,  J.  This  action  was  brought  to  recover  for 
materials  furnished  and  labor  performed  in  pursuance  of  a 
written  contract  between  the  plaintiff  and  the  defendant. 
Such  contract  was  in  substantially  the  following  form: 

''This  agreement  made  and  entered  into  this  twent\'-fourth 
day  of  December,  1890,  by  and  between  the  Edison  General 
Electric  Company,  hereinafter  called  the  •company,'  and  the 
Canadian  Pacific  Navigation  Company,  Ltd.,  hereinafter 
called  the  *  purchaser.' 

'*The  terms  and  conditions  of  this  agreement  are  such  that 
the  company  agrees,  for  the  sum  of  three  hundred  and  fifty 
($850)  dollars,  and,  in  consideration  of  the  mutual  promises 
made  below,  to  furnish  the  following  apparatus  and  material 
necessary  to  change  the  existing  electric  light  system  on 
board  the  said  purchaser's  steamer  Islander  to  conform  to 
the  Edison  system  as  regards  lamps  and  sockets;  220  Edison 
key  sockets,  220  Edison  16  c.  p.  lamps,  the  necessary  fittings 
required  to  fit  with  Edison  sockets  the  existing  chandeliers 
and  brackets,  the  necessarv  wire  to  renew  circuit  in  stokeroom. 

•7»  «  The  company  will  furnish  the  services  of  an  expert  to 
make  the  changes  from  the  existing  system  to  the  Edison 
system,  to  overhaul  the  wires  where  necessary,  for  the  sum  of 
five  ($5)  dollars  per  day  from  the  time  he  leaves  Seattle  until 
his  return,  and  the  necessary  living  expenses  while  employed 
on  steamer  and  during  time  en  route  from  and  to  Seattle,  and 
traveling  expenses  from  and  to  Seattle. 

'^In  case  any  material  not  included  in  this  contract  is 
desired  the  purchaser  agrees  to  give  the  company  a  written 
order  for  the  same,  and  a  charge  for  said  extras  is  to  be  men- 
tioned in  said  order. 

"In  consideration  of  the  above  the  purchaser  agrees  to  pay 
the  said  company  for  all  material  and  labor  furnished  under 
this  agreement  when  the  work  has  been  completed  and  found 
to  be  in  good  working  order." 

The  answer  of  the  defendant  put  in  issue  many  of  the  alle- 
gations  of  the  complaint,  and  alleged,  by  way  of  affirmative 
defense,  that  the  contract  in  question  was  made  and  to  be  per- 
formed in  the  province  of  British  Columbia;  that  by  the  laws 
of  said  provipce  a  foreign  corporation  may  register  in  the 
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manner  provided,  and  thus  secure  practically  the  rights  of  a 
domestic  corporation  as  to  the  transaction  of  business  in  the 
province;  that  if  it  transact  business  in  the  province  without 
having  so  qualified  itself,  it  shall  incur  a  penalty  not  exceed- 
ing five  dollars  for  every  day  during  which  business  is  so  car- 
ried on;  that  plaintiff  company  was  a  foreign  corporation,  and 
had  not  in  any  manner  complied  with  the  provisions  of  aacb 
laws,  and  that  by  reason  of  such  noncompliance  the  contract 
entered  into  was  void.     These  facts  were  set  out  in  detail  in 
the  answer  so  that  the  question  of  the  validity  of  the  contract 
under  the  laws  of  said  province  was  fully  presented.     The 
court  upon  motion  struck  out  one  of  the  paragraphs  of  said 
defense,  and  its  action  in  so  doing  is  the  first  error  assigned 
by  appellant.    This  ruling  had  no  effect  upon  appellant*B  •^^ 
rights,  and  it  is  not  necessary  that  we  should  decide  as  to  its 
correctness. 

The  next  error  assigned  is  founded  upon  the  action  of  the 
court  in  suptnining  respondent's  demurrer  to  this  affirmative 
defense.  It  held  that  the  terms  of  the  law  therein  pleaded 
were  not  such  as  to  make  void  contracts  of  foreign  corpora- 
tions that  had  not  complied  with  its  provisions.  The  only 
provision  in  the  statute  set  out  in  the  defense  which  tended 
materially  to  sustain  the  contention  of  the  appellant  was  that 
in  which  it  was  provided  that  for  every  day  that  business 
was  done  by  a  foreign  corporation,  without  having  complied 
with  the  statute,  it  should  pay  a  penalty  as  therein  provided. 

There  is  some  diversity  among  the  cases  in  the  construc- 
tion of  laws  of  this  kind,  but  the  weight  of  authority  seems 
to  establish  the  doctrine  that  it  is  the  duty  of  the  courts  to 
look  at  the  whole  statute,  and  therefrom  determine  as  to 
what  was  the  intent  of  the  legislature.  If  by  the  terms  thereof 
tlie  act  is  made  unlawful  it  will  usually  be  construed  (o 
amount  to  a  prohibition  of  said  act,  and  the  imposition  of  a 
petinlty  will  also  amount  to  a  prohibition,  if,  from  the  language 
used,  such  seems  to  have  been  the  intent  of  the  legislature. 
But  in  the  case  at  bar,  while  the  company  is  liable  to  the 
penalty  provided  in  the  statute,  there  is  nothing  in  the  act 
which  in  terms  prohibits  the  transaction  of  business,  or  de- 
clares it  to  be  unlawful,  and  the  particular  language  of  the 
clause  which  imposes  the  penalty  has  no  tendency  to  establish 
either  of  said  propositions.  On  the  contrary,  its  language 
fairly  construed  would  seem  to  contemplate  that  the  com- 
pany might  do  business  without  such  registration,  but  if  it 


^ 


March,  181)4.]    Edison  G.  E.  Co.  v.  Canadian  P.  N.  Co.    913 

did  it  should  pay  the  penalty  therein  prescribed  for  the  privi- 
lege of  so  doing. 

The  cases  cited  by  appellant,  when  applied  to  the  facts  of 
this  case,  have  little  tendency  to  sustain  its  contention. 
The  investigation  which  we  have  been  able  to  give  to  the 
'^^  adjudged  cases  tends  to  support  the  statement  made  by 
respondent  in  its  brief  that  a  provision  like  the  one  under 
consideration  has  never  been  held  to  render  contracts  void, 
though  entered  into  without  the  authority  of  the  statute. 
Some  of  the  cases  cited  by  appellant  contain  expressions  to 
the  effect  that  the  imposition  of  a  penalty  for  the  performance 
of  an  act  is  equivalent  to  declaring  it  unlawful,  but  an  ezam« 
ination  of  the  facts  will  show  that  the  provisions  which  they 
were  construing  were  clothed  in  far  different  language  than 
the  one  under  oonsideration.  The  demurrer  was  properly 
sustained. 

The  next  error  assigned  is,  that  the  court  erred  in  giving 
the  following  instruction:  '*  If  the  jury  believe  and  find  from 
a  preponderance  of  the  evidence  that  the  plaintiff  furnished 
the  materials  and  performed  the  work  specified  to  be  fur- 
nished and  performed  in  the  contract  in  suit,  and  in  all 
respects  substantially  performed  all  the  conditions  on  its 
party  and  that  the  defendant  retained  said  materials  in  its 
possession,  and  made  use  of  the  same  and  of  the  fruits  of  such 
work  performed,  and  did  not  return  or  offer  to  return,  said 
materials  to  the  plaintiff,  then  the  plaintiff  would  be  entitled 
to  a  verdict  of  the  jury  for  the  amount  of  the  contract  price 
for  said  labor  and  materials  specified  in  said  contract'' 

This  error  seems  to  us  to  be  well  assigned.  There  was 
nothing  in  the  pleadings  or  testimony  which  justified  the  court 
in  giving  any  instruction  as  to  the  retention  by  the  appel* 
lant  of  the  materials  furnished  and  the  fruits  of  the  work 
performed  under  the  contract,  and  such  being  the  fact  the 
instruction  in  regard  thereto  had  a  tendency  to  mislead  the 
jury.  By  it  they  must  have  been  led  to  suppose  that  there 
was  some  duty  on  the  part  of  the  defendant  to  have  returned 
the  materials  if  it  wished  to  avoid  liability.  It  is  true  that 
the  first  part  of  the  instruction,  which  required  that  the  plain* 
tiff  should  establish  the  fact  that  it  bad  substantially  done 
all  that  was  required  on  its  *^*  part,  was  joined  with  what 
was  said  as  to  the  retention  of  the  materials  by  the  conjuno* 
tive  ^'and  "  instead  of  the  disjunctive  '*or,"  and  for  that  rea- 
son, in  a  technical  sense,  was  perhaps  not  changed  thereby  to 

AM.  ST.  fiip.,  Vol.  XL.  -63 


914  Edison  G.  E.  Co.  v.  Canadian  P.  N.  Co.       [Wash 

the  prejudice  of  appellants,  yet  we  are  not  prepared  to  hold 
that  the  jury  must  necessarily  have  so  construed  it.  Thej 
would  be  much  more  likely  to  take  the  instruction  as  a  decla- 
ration by  the  court  that  there  was  a  duty  resting  upon  appel- 
lant to  return  the  property,  if  it  would  escape  liability  on 
account  thereof.  They  would  not  be  likely  to  assume  that 
what  was  said  about  the  retention  of  the  property  was  idle 
talk  on  the  part  of  the  court. 

Beside,  when   construed  in  the  light  of  the  contract  a* 
defined  by  the  court  in  another  instruction,  this  one  is  techni- 
cally incorrect,  for  the  reason  that  by  such  other  instruction 
the  jury  are  told  that  if  they  find  that  the  materials  and 
work  were  furnished  and  performed  as  required  by  the  con- 
tract, and  that  the  work  was  completed,  and  was  then  lound  to 
be,  or  was  in  fact,  in  good  working  order,  the  plaintiff  will  be 
entitled  to  a  verdict;  from  which  it  will  be  seen  that  the  court 
recognized  the  fact  that  not  only  must  the  contract  have  been 
substantially  complied  with,  but  that  in  addition  thereto  the 
work  must  have  been  found  to  be  in  good  working  order. 
Hence,  the  instruction  under  consideration,  investigated  in  the 
light  of  the  other,  would  warrant  the  jury  in  concluding  that 
under  the  law  the  retention  of  the  materials  by  appellant 
would  be  equivalent  to  a  finding  that  the  plant  was  in  good 
working  order.    The  jury  are  told  in  one  of  the  instructions 
that,  if  the  work  has  been  substantially  performed  and  the 
plant  found  to  be  in  good  working  order,  the  plaintiff  is 
entitled  to  recover,  and,  in  the  one  under  consideration,  that 
if  the  contract  has  been  substantially  performed  and  the 
materials  retained  the  plaintiff  is  entitled  to  recover.    From 
the  two  instructions  the  jury  may  well  have  understood  ''* 
that  if  the  contract  had  been  substantially  performed,  and 
the  benefits  thereof  retained,  the  plaintiff  could  recover  re- 
gardless of  the  question  as  to  the  plant  being  found  in  good 
working  order.    Any  other  construction  of  the  language  used 
would  make  the  two  instructions  inconsistent. 

The  next  instruction  complained  of  was  in  the  foHowing 
language:  **If  the  jury  believe  and  find  from  a  preponder- 
ance  of  the  evidence  that  the  materials  and  work  specified 
in  the  contract  in  suit  were  furnished  and  performed  as  re- 
quired by  the  contract,  and  that  work  was  completed  and 
was  then  found  to  be,  or  was  in  fact,  in  good  working  order, 
then  the  plaintiff  will  be  entitled  to  a  verdict  of  the  jury  for 
the  amount  of  the  contract  price  specified  in  the  contract. 
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even  if  the  light  produced  at  Bubsequent  times  by  the  opera^ 
tion  of  the  lamps  furnished  under  the  contract  was  not  equal 
to  sixteen  candle-power  light  from  each  lamp.  The  defendant 
is  not  entitled,  under  the  issues  raised  upon  the  pleadings  in 
this  action,  to  any  reduction  or  abatement  from  the  contract 
price  specified  in  the  contract  merely  by  reason  of  inferior 
quality  of  the  light  produced  by  the  lamps  furnished,  at  times 
subsequent  to  the  completion  of  the  work,  if  the  jury  believe 
and  find  from  a  preponderance  of  the  evidence  that  at  the 
time  of  the  completion  of  the  work  it  was  found  to  be  in  good 
working  order," 

This  instruction,  in  substance,  told  the  jury  that,  if  the 
contract  had  been  substantially  performed,  and  was  at  the 
moment  of  its  completion  found  to  be  in  good  working  order, 
the  plaintiff  could  recover,  even  although  events  almost  im- 
mediately succeeding  the  completion  of  the  work  conclusively 
established  the  fact  that  the  result  accomplished  was  not  that 
contemplated  by  the  contract.  In  so  doing  it  construed  that 
clause  in  the  contract  which  provided  that  payments  should 
not  be  made  until  the  plant  was  found  to  be  in  good  working 
order,  to  relate  to  its  condition  at  the  moment  of  completion. 
This  was  not  a  fair  construction  '^^  of  that  clause  in  the 
contract.  It  was  the  evident  contemplation  of  the  parties 
that  the  work  should  not  only  be  done  as  provided  for  therein, 
but  that  after  it  was  done  there  should  be  reasonable  oppor- 
tunity given  and  time  allowed  to  have  it  ascertained  as  a  fact 
that  the  plant  was  found  to  be  in  such  a  condition  as  to  fairly 
fulfill  the  object  for  which  it  was  put  in.  The  plaintiff  occu- 
pied the  position  of  an  expert  in  determining  what  was  neces- 
sary to  make  the  plant  perform  the  work  required  of  it,  and 
upon  it  was  cast  the  responsibility,  not  only  of  putting  in  the 
material  provided  for  in  the  contract,  but  also  that  of  requir- 
ing the  defendant  to  furnish  such  additional  material  as  was 
necessary  to  make  the  plant  reasonably  fit  for  the  use  for 
which  it  was  intended.  The  defendant  did  not  profess  any 
expert  knowledge  as  to  the  plant  to  be  put  in,  and  relied 
entirely  upon  the  plaintiff  as  to  what  was  required.  Under 
these  circumstances  the  contract,  when  fairly  construed, 
contemplated  that  there  should  be  full  opportunity  by  actual 
practical  test  to  determine  whether  or  not  the  plant  was  in 
good  working  order  before  the  contract  price  therefor  should 
be  paid.  This  instruction  did  not  put  the  matter  to  the  Jury 
in  that  light,  and  was  therefore  erroneous. 
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The  next  instruction  as  to  which  error  is  alleged  is 
in  which  the  court  instructed  the  jury  that  if  they  found  for 
the  plaintiff  they  might  include  interest.  The  claim  of  th« 
plaintiff  was  for  a  definite,  liquidated  aum,  and,  from  the  tioM 
the  action  was  brought,  we  think  it  would  draw  interest,  and 
that  the  court  properly  so  instructed  the  jury. 

The  other  errors  alleged  grow  out  of  the  modification  by 
the  court  of  one  of  the  instructions  asked  by  the  defendant, 
and  of  the. refusal  to  give  various  other  instructions  asked  by 
it.  In  modifying  the  instruction  in  reference  to  the  serTices 
of  an  expert  the  court  committed  error.  The  contract  con- 
templated the  services  ef  only  one  expert,  and  '^^  the  plain- 
tiff was  thereby  in  no  manner  authorized  to  put  two  experte 
to  work  on  the  job,  and  recover  for  their  services  at  the  con- 
tract price. 

Some  of  the  instructions  asked  by  the  appellant  and  re- 
fused by  the  court  correctly  stated  the  law,  but  the  court,  in 
other  instructions  given  to  the  jury,  substantially  covered 
the  same  questions,  and  for  that  reason  it  was  not  reversible 
error  to  refuse  to  instruct  in  the  language  of  the  requests. 

The  judgment  must  be  reversed|  and  the  cause  remanded 
for  a  new  trial. 

Dunbar,  C.  J.,  and  Stiles,  Scott,  and  Anders,  JJ.,  concnr. 


FoRKiGiff  CoRTOBATiONB— Rboulation  ov.— A  Corporation  of  on*  steto 
cannot  do  butineM  in  another  witlioat  the  latter*8  consent*  ezproM  or  im- 
plied. Thie  consent  may  be  accompanied  with  euch  conditions  as  the  skate 
may  impose,  so  lono:  as  they  are  not  repugnant  to  the  constitntion  or  laws 
of  the  United  States,  or  the  jurisdictional  authority  of  the  state,  or  do  net 
enforce  condemnation  without  opportunity  for  defense:  ConnHmKealA  r. 
New  York  tic  JR.  B.  Co.,  129  Pa.  St  463;  15  Am.  St.  Rep.  724,  and  note; 
State  y.  Phipps,  60  Kan.  609;  34  Am.  St  Rep.  152,  and  note;  extended  notes 
to  State  y.  Ooodwill,  25  Am.  St  Rep.  873;  Phctnix  Jm,  Co.  ▼.  CommonwealA, 
96  Am.  Dec.  339;  Ducai  v.  Chicago,  95  Am.  Dec  536,  and  Wettem  Umom 
TfL  Co.  V.  Dickinion,  13  Am.  Rep.  299.  See,  also.  Suae  ▼.  SUm$^  118  Ma 
3SS;  ante,  p.  388,  and  note. 

Contracts — Rstkntion  of  Bsksiits. — The  retention  of  mannfaotured 
articles  upon  which  the  manufacturer  has  performed  labor  and  hunished  a 
portion  of  the  materials  does  not  entitle  him  to  recoTer  the  prioe  agreed  to 
be  paid  for  the  work,  if  it  was  not  done  in  the  manner  stipulated  for,  and  the 
articles  proved  yalueless  because  of  defects  in  their  construction;  Mack  ▼. 
Snell,  140  N.  Y.  193;  37  Am.  St  Rep.  534,  and  note;  and  tee,  alao^  tbenots 
to  CatUm  V.  TobUu,  84  Am.  Deo.  188b 
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Wood  v.  Cascade  Fire  and  Marine  Ins.  Go. 

[8  WabHINOTON,  427.] 

iHtVRAifCi  Pbohibitbb  bt  thb  Lawb  of  a  Statb.— If  thelawi  of  attaW 
rsgnUtmg  the  bosiDess  of  insurance  therein  declare  that  all  inniranea 
effected  by  foreign  corporations  which  have  not  complied  with  Bach 
laws  is  nnlawfnl,  Toid,  and  of  no  effect  whatever,  a  policy  isened  ia 
▼iolation  of  this  rule  is  void  not  only  in  that  state,  bnt  in  every  other, 
and  hence  no  recovery  can  be  had  thereon  in  the  state  in  which  svoh 
corporation  was  organised. 

iMTMKan  OM  MoHBT,  after  it  is  dne,  is  recoverable  as  a  matter  of  legil 


Hugh$$y  Hastingif  and  Siedman^  for  the  appellant. 
FUhbacky  Elder^  and  Hardin,  for  the  respondents. 

^^^  AivDERS,  J.  This  action  was  brought  by  the  respond- 
ents upon  a  fire  insurance  policy  issued  to  them  by  the 
appellant,  to  recover  the  sum  fifteen  hundred  dollars,  the 
amount  for  which  certain  property  was  alleged  to  have  been 
insured,  and  which  was  destroyed  by  fire. 

The  appellant  is  a  corporation,  organized  under  and  by 
yirtue  of  the  laws  of  the  territory  (now  state)  of  Washington, 
having  its  principal  place  of  business  at  Seattle.  The  re- 
spondents, at  the  time  of  the  alleged  insurance  and  loss  by 
fire,  were  residents  of  the  city  and  state  of  New  York,  and 
the  property  insured  was  personal  property  then  in  the  said 
city  and  state. 

The  sufficiency  of  the  complaint  does  not  appear  to  be 
questioned.  But  the  defendant,  appellant  here,  as  an  affirma- 
tive defense  to  the  action,  pleaded  that  the  defendant  was  a 
corporation  organized  under  the  laws  of  the  territory  of  Wash- 
ington, and  that  the  policy  of  insurance  sued  upon,  a  copy 
of  which  is  set  forth  in  the  plaintiffs'  complaint,  was  pro- 
cured from  one  Lithgow  by  one  William  Warbeck,  an  insur- 
ance broker  of  the  city  and  stat-e  of  New  York,  and  was,  on 
or  about  the  first  day  of  November,  1890,  issued  to  the  plain- 
tiffs, who  were  at  that  time,  and  at  all  times  since,  residents 
of  the  state  of  New  York,  and  described  property  then  and  at 
all  times  thereafter  situated  in  the  city  of  New  York.  That 
the  legislature  of  the  state  of  New  York  had  enacted  certain 
general  laws  regulating  the  business  of  insurance  in  said 
state,  and  providing  when  and  upon  what  conditions  insur- 
ance companies  organized  under  the  laws  of  other  states 
might  issue  policies  of  insurance  upon  property  in  said  state, 
and  might  be  entitled  ^*  to  transact  insurance  business 
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tbereiD,  and  provided  that  it  should  be  unlawful  for  any  such 
inBuranoe  company  to  transact  auj  business  of  insurmnoe 
whatever  until  said  laws  had  first  been  complied  with.    Thai 
the  legislature  of  the  state  of  New  York  had  enacted  a  law 
for  the  further  regulation  of  the  business  of  insurance  io  said 
state,  amendatory  of  the  laws  theretofore  in  force,  which  law, 
among  other  things,  declared  that  any  policies  of  insnraDce 
issued  by  companies  not  having  complied  with  the  require^ 
ments  of  the  general  insurance  laws  of  said  state,  should  be 
void  and  of  no  force  or  effect  whatever,  which  law  was  ap- 
proved May  23,  1884,  and  amended  by  chapter  113  of  the 
laws  of  1886  of  said  state,  approved  April  7, 1885,  and  further 
amended  by  chapter  552  of  the  laws  of  1890,  approved  June 
7,  1890.    That  the  aforesaid  laws  were  io  force  in  said  state 
of  New  York  at  and  prior  to  the  first  day  of  November,  1890, 
and  still  continue  to  be  in  force  in  said  state,  and  that  the 
defendant  had  never  at  any  time,  nor  in  any  manner,  com- 
plied with  the  provisions  of  the  aforesaid  laws  of  said  state  of 
New  York,  and  had  never  at  any  time  been  licensed  or 
empowerjsd  to  take  any  risks  or  to  issue  any  policies  of  insur- 
ance on  property  situated  in  the  said  state  of  New  York,  or 
to  residents  thereof,  or  to  transact  any  business  whatever 
authorized  by  its  charter  within  the  said  state  of  New  York, 
and  has  never  had  the  capital  required  by  the  provisions  of 
the  aforesaid  laws,  and  that  the  pretended  policy  of  insurance 
sued  on  was  issued,  delivered,  and  received  in  violation  of 
the  said  laws  of  the  state  of  New  York,  and  was  not  procured 
in  the  manner  in  said  laws  provided  or  authorized.     Copies 
of  the  laws  referred  to  were  attached  to  and  made  a  part  of 
said  answer. 

The  plaintiffs  interposed  a  demurrer  to  this  afiirmative 
matter,  upon  the  ground  that  the  facts  therein  stated  did  not 
constitute  a  defense  to  plaintiffs'  cause  of  action.  This 
demurrer  was  sustained  by  the  trial  court,  and  the  ruling  ^^ 
of  the  court  thereon  is  the  principal  ground  of  error  relied  on 
for  reversal  of  the  judgment  appealed  from. 

For  the  purposes  of  the  demurrer  all  of  the  facts  well 
pleaded  in  the  answer  must  be  admitted.  The  question, 
therefore,  to  be  determined  is  whether  the  facts  pleaded 
therein,  and  thus  admitted,  show  that  the  contract  of  insur- 
ance, as  evidenced  by  the  policy  sued  on,  was  made  in  New 
York.  If  it  was  made  there  it  is  there  illegnl  and  void, 
because  it  is  in  contravention  of  the  statutes  of  that  st^ts. 


J 
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And  if  it  is  invalid  there  it  is  invalid  everywhere  {Byd§  t« 
ijloodnoWf  3  N.  Y.  267;  Lamb  v.  Bowur^  7  Biss.  816)|  and  ean- 
Tiot  be  enforced  here. 

The  policy  itself,  as  set  forth  in  the  complaint,  purports  to 
have  been  executed  by  the  president  and  secretary  of  the 
company,  and  by  J.  W.  Lithgow,  general  agent,  and  counter- 
signed at  Chicago,  Illinois,  on  October  28,  1890.  The  pre- 
-sumption  is,  there  being  nothing  to  show  to  the  contrary,  that 
the  policy  is  valid  if  made  either  in  Chicago  or  Seattle,  the 
home  of  the  company.  And  this  presumption  can  only  be 
overcome  in  this  instance  by  averments  of  facts  showing  that 
it  was  made,  or  first  became  operative,  in  the  state  of  New 
York.  It  must  be  conceded  that  the  allegations  in  the 
affirmative  defense  as  to  where  the  contract  was  executed  are 
T)ot  as  specific  and  certain  as  they  might  have  been  made, 
yet,  for  the  purposes  of  this  demurrer,  we  think  that,  aided 
as  they  are  by  reference  to  the  statutes,  they  sufficiently 
indicate  that  the  contract  of  insurance  was  not  completed 
until  the  policy  was  delivered  and  accepted  in  New  York. 

By  an  act  of  the  legislature  of  that  state,  approved  June 
7,  1890,  which  is  an  amendment  of  former  laws  on  the  same  ^ 
subject,  it  is  provided  that:  *'Any  person  acting  for  himself 
or  for  others,  who  solicits  or  procures  policies  or  certificates 
for  or  from  any  company  or  association  that  has  not  com- 
plied with  this  ^*  act,  or  who  in  any  manner  aids  such 
transaction,  shall  be  held  guilty  of  a  misdemeanor.  Provided^ 
however,  that  the  superintendent  of  the  insurance  depart- 
ment shall  be  authorized  to  issue  to  citizens  of  this  state,  in 
consideration  of  the  yearly  payment  of  two  hundred  dollars, 
a  license,  which  shall  be  subject  to  revocation  at  any  time,  to 
act  as  agent  or  agents  and  procure  policies  of  fire  insurance 
for  themselves  or  others  on  property  in  this  state  in  companies 

which  have  not  complied  with  the  laws  of  this  state 

It  is  further  provided  that  all  fire  insurance  policies  issued 
to  residents  of  this  state  on  property  located  herein,  by  com- 
panies that  have  not  complied  with  the  requirements  of  the  ^ 
general  insurance  laws  of  the  state,  shall  be  null  and  void, 
and  of  no  force  or  e£fect  whatever,  except  such  as  have  been 
I^ocured  in  the  manner  in  this  act  provided." 

As  we  have  shown  above,  the  answer  avers,  in  efl*ect,  that 
the  policy  of  insurance  in  question  was  issued,  delivered,  and 
received  in  violation  of  the  above-quoted  statute  and  otherB, 
and  was  not  procured  in  the  manner  in  said  laws  provided  or 
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aQiborised.  This,  we  think,  in  s&ying  in  sabstaDce  that  the 
ooniraot  was  executed  in  New  York,  and  was  not  procured  bj 
a  duly  licensed  broker  in  that  state.  And  this  being  so,  it  fel- 
lows that  the  demurrer  ought  to  have  been  overruled.  Of 
course,  we  are  not  called  upon  to  express  any  opinion  as  to 
the  merits  of  this  case,  and  do  not  do  so.  We  simply  decide 
the  question  raised  by  the  pleadings,  which  is  purely  a  ques- 
tion of  law.  If,  as  a  matter  of  fact,  the  insurance  was  effected 
in  New  York  by  a  licensed  broker,  it  is  valid  even  in  that 
state;  and  if  the  contract  was  really  executed  elsewhere  its 
validity  will  not,  as  we  have  before  stated,  be  determined  by 
the  laws  of  New  York. 

Appellant's  second  objection  that  the  judgment  is  excessive 
in  that  it  included  interest  on  the  amount  found  due  firom  the 
time  the  same  became  payable,  in  our  opinion,  is  without 
merit  Interest  on  money  detained  after  it  is  due  and  pay- 
able is  recoverable  as  matter  of  legal  right:  1  Sutherland  on 
Damages,  2d  ed.,  634. 

^*  The  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  overrule  the  demurrer  to  the  defendant's 
aflSrmative  defense. 

Dunbar,  C.  J.,  and  Scott,  Hott,  and  Stiles,  JJ.,  concur* 


FomaioK  IvavmAVcm  Compaviis — Stats  Rioulatioh— Emor  oir  Ooir* 
IBAOT  ov  Failurb  TO  CoMPLT  wiTH.~Where  a  oontraot  of  intiurmiuM  was 
made  with  a  resident  of  New  Hampshire,  and  opon  property  sitaated  there 
by  a  MaMachneetta  company,  which  had  not  complied  in  New  Hampihire 
with  the  requirements  imposed  by  law,  it  was  held  that  an  action  upon  a 
premium  note  could  not  be  maintained,  as  the  contract  of  insurance  was 
inTalid:  HaverhiU  Int.  Co,  ▼.  PrueoU,  42  N.  H.  547;  80  Am.  Deo.  123,  and 
note.  To  the  same  effect,  see  CincinTtaii  etc  A»iur,  Co.  ▼.  Hoaenthal,  55  HI.  85; 
S  Am.  Rep.  626.  But  in  Connectiait  etc  Im,  Co.  t.  FToy,  62  N.  H.  622,  it 
was  held  that  a  foreign  insurance  company  could  recover  in  an  action  on  m 
premium  note  given  as  the  consideration  for  a  contract  of  insurance  npoo 
property  in  that  state,  made  and  to  be  performed  in  the  state  where  the 
company  was  domiciled,  although  it  had  not  complied  with  the  laws  of  New 
Hampshire.  As  to  whether  contracts  of  insurance  made  under  such  cir- 
onmstances  would  be  binding  upon  the  company  making  them,  see  Ptfiuiy- 
paeker  t.  CapUal  Im.  Co.,  80  Iowa,  56;  20  Am.  St.  Rep.  395. 

Intsrbst — Allowance  on  Debts.— Interest  is  allowable,  as  a  matter  of 
law  and  right»  upon  a  debt  from  the  time  whereby  the  contract  is  payable, 
i^iless  the  parties  agree  otherwise:  Htnderton  etc  MJg.  Co.  t.  LowellMacMne 
Bhope,  86  Ky.  668;  DurfeA  ▼.  O'Brien,  16  R.  I.  213;  WathingUm  t.  PlafUer$* 
Baik,  1  How.  (Miss.)  230;  28  Am.  Deo.  333.  See,  also,  the  extended  note 
to  Selieck  w,  French,  6  Am.  Dec  189,  and  Van  Reneedaer  t.  Jewett,  61  Am. 
Deo.  278. 


^,J 
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Booth  u  Phblps. 

XAZAmnr— .PmovAL  Pmopntrr,  What  SirBjior  to.— A  8r  ov  AMnior 
Books  •ontalaiiiff  information  largely  in  tha  form  of  abbraviatioQa  and 
aipher,  understood  by  five  persons  only,  is  personal  proparty  hafing  a 
ndae,  and  therefore  subjeot  to  taxation. 

Rdfe  and  BrinkeVf  for  the  appellant. 

John  F.  Miller  and  A.  O.  McBride^  for  the  respondent 

^^^  Scott,  J.  This  was  a  suit  to  enjoin  the  telling  of  a 
certain  eet  of  abstract  books  belonging  to  appellant  for  state 
and  county  taxes.  At  the  close  of  appellant's  case  the  court 
granted  a  motion  for  nonsuit,  from  which  judgment  this  ap- 
peal was  taken. 

The  constitution  provides  that  **  the  legislature  shall  pro* 
Tide  by  law  a  uniform  and  equal  rate  of  assessment  and  tax* 
ation  on  all  property  in  the  state,  according  to  its  value  in 
money":  Const,  art.  7,  sec.  2. 

An  act  of  the  legislature,  Laws  188d~90,  page  530,  section 
1,  provides  that  *'all  real  and  personal  property  in  this  state, 
and  all  personal  property  of  persons  residing  therein,  the 
property  *^  of  corporations  now  existing,  or  hereafter  created, 
except  such  as  is  hereinafter  expressly  excepted,  is  subject  to 
taxation.'' 

And  the  only  question  involved  in  this  case  is  whether  a 
set  of  abstract  books  is  included  within  the  term  '*  personal 
property,"  for  the  purposes  of  taxation.  The  proof  shows 
that  the  information  contained  in  the  books  is  largely  in  the 
form  of  abbreviations  and  cipher  peculiar  to  that  particular 
set  of  books,  and  only  five  persons  understood  them,  as  far 
as  was  known  to  the  manager  and  secretary  of  the  company, 
that  no  information  could  be  derived  from  the  books  except 
by  an  expert  in  that  line  of  business,  and  that  it  would  be 
necessary  for  him  to  understand  such  abbreviations  and 
cipher. 

It  is  contended  that  the  books  were  of  nV>  value  to  the  pub* 
lie  or  to  any  one  who  did  not  understand  them;  that  while 
the  books  originally  in  blank  form  were  of  some  value,  the 
fact  that  they  contained  such  writings  had  destroyed  this^ 
value  even,  and  that  they  are  not  assessable  for  the  purpose 
of  taxation.  There  was  some  proof,  however,  to  show  that 
certain  maps  connected  with  the  business  had  a  general  value 
to  the  extent  perhaps  of  a  hundred  dollars. 
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We  are  of  the  opinion  that  the  property  was  subjeeC  to 
taxation.  The  fact  that  it  requires  the  serTioes  of  an  expert 
to  obtain  the  necessary  information  from  the  books  majr  de- 
tract from  their  value  in  a  general  sense,  but  wonld  not  de- 
prive them  of  all  taxable  value.  If  the  property  was  essoooed 
at  too  high  a  figure  it  would  be  no  ground  for  issuing  a  writ 
of  injunction.    Another  remedy  is  provided  therefor. 

There  is  a  conflict  in  the  authorities  as  to  whether  abstract 
books  are  subject  to  taxation.  We  think  the  better  role  is 
that  they  are  subject  thereto:  See  Lean  Loan  etc.  Co.  v.  Equal' 
ization  Boards  86  Iowa,  127;  and  that  **^  the  peculiar  cir- 
cumstances of  this  case  do  not  except  it  from  said  rule. 

Affirmed. 

DuNBABi  C.  J.|  and  Andbbs,  Hott,  and  Stilbs,  JJ.,  coneiir. 


Taxis  om  Abstbacv  Books.— Books  of  abttnoto  of  titlo  have  Bofetnads 
4ralue,  and  an  only  TaluabU  for  the  information  they  oontaia  wmrnjmA  by 
oonsnltation  or  eztracte;  henoe  they  are  not  enbject  to  taxation:  Arry  v. 
<ifBig  RapkU,  67  Mioh.  IM;  11  Am.  St  lUp.  67a 
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p  WASHnroTov,  602.] 

IiAOHn.— A  Bvvt  nr  Equitt  to  8st  Asms  ▲  Dsoan  Toaiouisiins  ▲ 
MoBTQAOS  for  want  of  juriediotion  and  to  be  permitted  to  pay  the  aorii 
gage  debt,  though  brought  five  years  after  enoh  foredonra^  ii  not 
abated  by  the  Uohea  of  the  oomplaioant,  though  he  paid  no  tazee  on  the 
property  in  the  mean  time  and  took  no  proceedings  to  aaoertain  whether 
the  mortgage  had  been  foreclosed,  or  to  pay  the  indebtedness  or  the 
interest  accruing  thereon,  i(  as  a  matter  of  fact,  he  had  no  notice  of  the 
suit  to  foreclose,  and  the  mortgage  provided  that  the  taxes  might  be  paid 
by  the  mortgagee  and  then  recoTcred  as  part  of  the  mortgage  debit 

A  JUDOMBNT  FbOOURSD  BT  TUB  UbAUTHORIZBD  ApPBABAKOB  OV  AM  AtTOB- 

BBY,  and  a  foreclosure  sale  based  thereon,  will  be  Tacated  inequity  thoogh 
the  defendant  had  no  defense  to  the  action,  if  he  offers  to  pay  the  amount 
of  the  mortgage  debt  and  interest.  He  is  not  confined  to  his  remedy 
against  the  attorney  though  the  Utter  is  solvent. 

/VDioiAL  Salxs. — A  PLAUiTiiy  IS  HOT  AS  iNNOCBiiT  PuRCHAaBB  at  a  fore- 
closure sale,  when  he  knows  he  has  not  served  defendant  with  prooen 
and  that  the  appearance  of  the  defendant  has  been  entered  by  an  attor- 
ney. The  juilgment  and  sale  will  therefore  be  vacated  in  equity  if  such 
appearance  is  proved  to  have  been  unauthorized. 

Appellatb  Pboobditrb. — ^Thodoh  thb  Affidavit  ov  ▲  Sobbtt  ob  mm 
Apfbal  Bobd  dobs  notk  as  the  statute  require^  affirm  that  his  prop- 
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•rty  is  within  th«  state,  and  iht  ttaiata  deoUret  that  an  appeal  bond 
the  affidavit  of  which  does  not  oomplj  with  snoh  statnte^  '* shall  be  of 
no  force, ''yet  the  boad  will  be  treated  as  sufficient  to  support  tho  appMl 
if  no  objection  is  taken  to  it  in  the  court  in  which  it  it  filed. 

Pratt  and  Whiter  for  the  appellant. 

Blaine  and  De  Vriei^  and  Smith  and  LittM^  for  tbo  reipond* 
ents. 

6M  Stileb,  J.  Appellant,  in  1883,  bought  from  reepondent 
Brackett  a  parcel  of  land  in  King  county  at  the  price  of  six 
hundred  and  fifty  dollars,  of  which  sum  three  hundred  dol- 
lars was  paid  by  note  secured  by  mortgage,  and  the  balance 
in  cash.  The  note  and  mortgage  were  transferred  twice,  so 
that  respondent  Brautigam  was  the  holder  thereof  in  August, 
1884,  and  respondents  ^**  Phinney  and  Leary  were  indorser 
for  value  and  accommodation  indorser,  respectively.  At  the 
date  last  mentioned,  which  was  after  the  maturity  of  the 
note,  Brautigam  commenced  a  foreclosure  action,  making 
appellant  and  the  other  respondents  above  named  defend* 
ants.  All  of  the  defendants  in  that  action,  except  the  appel* 
lant  here,  were  served  with  the  summons  personally.  The 
aberiff  returned  that  appellant  could  not  be  found  in  his 
(King)  county,  and  no  further  attempt  to  make  service  upon 
him  was  made.  September  8,  1884,  certain  qualified  attor- 
neys filed  a  general  demurrer  for  ^^the  defendants,"  which 
bears  upon  its  face  the  words,  "  Overruled,  Greene,  J.,"  with- 
out  date.  On  the  15th  of  September,  Brackett  filed  an  an- 
swer by  a  different  attorney,  and  on  December  20tb  following, 
the  default  of  the  other  three  defendants  was  entered  for  want 
of  an  answer.  After  a  reference  a  decree  of  foreclosure  was 
entered,  and  in  due  course  the  property  was  sold  by  the 
sheriff  to  Brautigam  for  three  hundred  dollars,  which  left  a 
deficiency  of  one  hundred  and  seventy-three  dollars  and 
eighty-nine  cents,  which  Phinney  and  Leary  paid.  After 
receiving  his  deed  Brautigam  conveyed  the  property  to 
respondent  Nicholai. 

Appellant,  in  November,  1890,  brought  this  action  to  set 
aside  the  decree  of  foreclosure  and  avoid  the  subsequent  con- 
veyances on  the  ground  that  he  never  had  any  knowledge  of 
the  foreclosure  proceedings*  or  of  any  of  the  steps  taken  in 
consequence  thereof,  and  that  the  filing  of  the  demurrer  by 
attorneys  assuming  to  represent  the  defendants  was  without 
his  knowledge  or  authority.    The  complaint  made  tender  at 
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a  sum  of  money  in  payment  of  the  mortgage  debt,  irbich  8un» 
was  de|)O0iled   with   the  clerk,  and   the  sufficiencj'   of  the 
amount  whereof  is  not  attacked.    The  court  below  ibond  all 
the  facts  to  be  suhstantially  as  alleged  in  the  complaint,  And 
particularly  that  the  filing  of  the  demurrer  waa  without  any 
authority  from  appellant.    These  findings  the  reapondenta 
criticise;  but  ^'^  we  think  they  are  fully  sustained   both  bj 
the  direct  testimony  and  the  surrounding  circa mstanoes,  nxid 
shall  not  disturb  them.    The  ninth  finding  was  against  appel- 
lant, and  as  it  was  probably  the  basis  of  the  court's  action,  we 
quote  it  in  full  as  far  as  it  applies,  vis: 

'*9.  That  from  the  time  when  said  note  and  mortgage  be- 
came  due,  to  wit,  the  sixth  day  of  May,  1884,  until  about  a^ 
month  before  the  commencement  of  this  present  suit,  to  wit. 
May  15,  1889,  the  plaintifT  herein,  said  A.  E.  McEncbem, 
paid  no  attention  whatsoever  to  said  property,  nor  did  he 
make  any  inquiries  as  to  what,  if  any  thing,  had  been  done 
with  said  note  and  mortgage,  and  that  he  never  paid  anj 
taxes  on  the  said  property,  nor  in  any  manner  exercised  any 
acts  of  ownership  therein;  and  that  the  taxes  on  the  same 
have  been  paid  during  all  said  time  by  the  defendant,  Johnr 
C.  Brautigam.    That  during  the  fall  of  1884  and  the  time 
prior  to  the  commencement  of  this  action  the  plaintiff  herein 
had  the  ability  to  pay  and  discharge  said  note  and  mortgage,, 
and  that  he  could  have  arranged  for  the  payment  of  said 
note  and  mortgage  at  any  time  from  said  date  to  the  com* 
mencement  of  this  action;  .  •  .  •  that  during  most  of  the 
time  from  the  date  of  the  purchase  of  said  property  until  the 
commencement  of  this  action  the  plaintiff  was  in  the  vicinity 
of  Edison,  Skagit  county,  Washington,  and  was  in  the  city  of 
Seattle  at  least  six  times  in  the  year  1884,  the  year  when  said 
note  and  mortgage  matured." 

Upon  these  facts  the  court  adjudged  appellant  chargeable 
with  such  laches  as  ought  to  deprive  him  of  the  relief  sought, 
and  held  hie  case  to  be  without  equity. 

It  will  be  observed  that  the  two  matters  found  to  consti* 
tute  laches  were  the  nonpayment  of  taxes  and  the  nonpay* 
ment  of  the  note,  though  the  appellant  possessed  the  ability 
to  pay,  and  resided  in  a  neighboring  county.  But  neither  of 
these  matters  seems  to  us  sufficient  to  justify  a  refusal  to  set 
aside  a  judgment  entered  without  jurisdiction,  where  the 
party  against  whom  tlie  judgment  was  entered  had  no  notice 
either  of  the  judgment  or  that  any  one  was  claiming  ^*  bis 
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land.  The  mortgage  provided  for  the  addition  of  any  taxes 
paid  bj  the  mortgagee  to  the  sum  recoverable  upon  forecloa- 
tire;  and  aa  to  the  note,  the  law  charges  nothing  except 
interest  as  a  penalty  for  the  nonpayment  of  such  overdue  obIi« 
:gation8.  The  land  does  not  appear  from  the  record  to  have 
been  in  the  actual  occupancy  of  any  one,  and  therefore  required 
no  attention.  No  amount  of  attention  would  have  disclosed 
the  fact  that  a  foreclosure  had  taken  place;  and  there  is  no 
rule  of  law  which  requires  a  mortgagor  in  arrears  to  keep 
ivatch  of  the  court  records  to  see  whether  a  judgment  has 
been  entered  up  against  him  without  his  knowledge. 

Passing  this  point,  we  come  next  to  the  main  question  dis- 
cussed by  counsel,  viz.,  the  effect  of  a  judgment  rendered 
against  a  party  not  served  with  process,  but  in  whose  behalf 
iin  unauthorized  attorney  appears  or  pleads;  Appellant 
claims  that  such  a  judgment  is  voidable  when  directly 
attacked,  as  in  this  case;  while  respondents  maintain  that  it 
is  invulnerable,  the  party's  remedy  being  an  action  for  dam- 
ages against  the  attorney  unless  he  is  shown  to  be  insolvent; 
or  that  it  must  stand  as  against  an  innocent  third  party;  or 
that  there  can  be  no  relief  unless  a  good  defense  is  shown  in 
•connection  with  the  application  for  relief. 

A  judgment  of  this  kind  is  void  in  fact,  although  the  ap- 
pearance of  an  attorney  is  presumed  to  be  authorized,  so 
that  the  face  of  the  record  shows  no  defect  other  than  the 
want  of  actual  service;  and  it  will  be  set  aside  as  a  nullity, 
although  innocent  third  parties  may  suffer,  when  the  appli- 
cation  for  relief  is  made  promptly  upon  discovery  of  the 
existence  of  the  judgment,  and  upon  clear  and  convincing 
proof  that  the  attorney  did  not  have  authority  to  appear: 
Hariheyy,  Blaclcmarr^  20  Iowa,  161;  89  Am.  Dec.  520;  New* 
comb  V.  Dewey  J  27  Iowa,  381;  Great  West  Mining  Co,  v.  Wood- 
maa  etc.  Mining  Co.,  12  Col.  46;  18  Am.  St.  Rep.  204;  SheU 
ton  V.  Tiffin,  6  How.  163;  Williams  v.  Neth,  4  Dak.  360,  and 
note;  •*•  Amo  v.  Wayne  Circuit  Judge,  42  W\ch.  362;  Mtitual 
Life  Ins.  Co.  v.  Pinner,  43  N.  J.  Eq.  62;  Glass  v.  Smith,  66 
Tex.  648;  Anderson  v.  Hawhe,  116  111.  33;  First  Nat.  Bank 
V.  William  B.  Grimes  etc.  Co.,  46  Kan.  610;  Stocking  v.  Hanson^ 
S5  Minn.  207;  Garrison  v.  McGowan,  48  Cal.  692;  Bayley  v. 
Bnckland,  16  L.  J.  Ex.  204;  Mechem  on  Agency,  sec.  810. 

The  principal  authority  to  the  effect  that  the  remedy  is 
iigninst  the  attorney  only,  when  he  is  solvent,  is  found  in 
l^ew  York,  where,  since  Denton  y.Noyes,  6  Johns.  297,  6  Am. 


926  McEAcnsBN  v.  Brackett.  [Wuh. 

Dec.  237,  that  has  been  the  rule.  But  the  decieion  of  the 
court  of  appeals  of  that  state  in  the  recent  case  af  Vilas  r. 
Platuburgk  eie.  R.  R.  Co.,  123  N.  Y.  440,  while  it  followed 
what  was  conceded  to  be  the  settled  law  of  the  state,  showed 
a  disposition  on  the  part  of  the  court  to  restrict  the  rule  U> 
the  most  meager  limits,  and  gave  it  only  the  coldest  approval. 

The  rule  as  to  showing  a  meritorious  defense  has  no  ap- 
plication in  a  case  of  this  kind,  where  the  applicant   for 
relief  does  not  seek  to  be  discharged  from  the  burden  of  hia 
obligation,   but  merely  asks  that  his  property,  which    waa 
taken  from  him  without  any  process  of  law  of  which  he  had 
notice,  be  returned  to  him  upon  his  satisfaction  of  the  just 
lien  created  by  the  mortgage.    Were  it  not  that  the  statute 
of  limitations  would  now  bar  a  suit  for  foreclosure,  equity 
would  not  demand  a  tender  in  order  to  procure  the  avoid- 
ance of  the  judgment;  the  court  would  simply  clear  ita  record 
of  tliat  which  had  been  entered  there  without  jurisdiction^ 
although  formally  regular. 

It  frequently  happens  that  courts  have  to  decide  between 
two  innocent  parties  to   the  disadvantage  of   one  or   the 
other,  and  it  may  be  so  here.     Brautigam,  the  plaintiff  in 
the  foreclosure  suit,  and  the  purchaser  at  the  sale,  was  not 
an  innocent  purchaser.    He  knew  he  had  not  served  ap- 
pellant, ^^^  and  in  taking  his  judgment  upon  the  voluntary 
and  unquestioned  appearance  of  attorneys  he  took  the  risk 
that  that  appearance  might  be  unauthorized.    As  was  said  in 
Bayley  v.   Buckland,   16  L.  J.  Ex.  204:    '*The  plaintiff  in 
such  a  case  is  not  wholly  free  from  the  imputation  of  negli> 
gence;  the  law  requires  him  to  give  notice  to  the  defendant 
by  serving  the  writ,  and  he  has  not  done  so.     The  defendant, 
therefore,  is  wholly  free  from  blame,  and  the  plaintiff  is 
not." 

If  he  was  misled  by  the  attorney  he  has  his  remedy 
Again,  one  cannot  claim  to  have  been  an  innocent  purchaser 
in  any  case  where  he  was  the  judgment  creditor  under  whose 
execution  the  property  was  sold.  The  judgment-roll  dis- 
closed the  want  of  service  and  the  voluntary  appearance, 
and  was  information  to  all  purchasers  of  the  title  from  Brau- 
tigam  of  the  infirmity  that  might  exist  therein,  even  if 
notice  of  the  infirmity  were  necessary. 

Respondents  Leary  and  Kinnear  having  been  voluntarily 
dismissed  in  the  superior  court,  sliould  not  have  been  in* 
eluded  in  the  notice  of  appeal.     Having  been  so  inoluded. 
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upon  the  appellant's  confession  they  are  entitled  to  costs  of 
their  motion  for  dismissal  here. 

We  find  no  internal  evidence  that  the  statement  of  facta 
does  not  contain  all  that  the  act  of  1891  required  in  equity 
cases.  From  the  brief  and  argument  we  gather  that  there 
was  a  contest  before  the  court  as  to  whether  the  statement 
should  contain  the  actual  testimony,  or  the  reporter's  short- 
hand notes  of  the  trial,  including  colloquies  between  counsel, 
eta  Fortunately,  the  best  counsel  prevailed,  and  we  have  a 
record  of  the  case,  and  nothing  else.  The  judge  took  the  pro- 
posed statement  and  the  proposed  amendments  under  ad- 
visement, and,  after  consideration,  determined  to  certify,  and 
did  certify,  the  former  as  the  statement.  Idome  confusion  of 
dates  occurred  in  this  connection;  but  there  ^^  was  nothing 
which  rendered  the  proceeding  subject  to  a  motion  to  strike 
or  dismiss. 

A  motion  is  made  to  dismiss  because  the  surety  on  the 
appeal  bond  did  not  include  in  his  afiQdavit  the  statement 
that  his  property  was  in  this  state.  This  matter  should  have 
been  addressed  to  the  superior  court  upon  an  exception  to 
the  sufficiency  of  the  surety,  and  not  have  been  permitted  to 
lie  dormant  until  it  was  too  late  for  appellant  to  have  the 
affidavit  corrected  or  furnish  a  new  bond.  Section  10  of  the 
appeal  act  of  1893  (Laws  1893,  p.  124)  is  very  blunt  in  its 
statement  that  an  appeal  bond  '*  shall  be  of  no  force''  unless 
the  affidavit  shows  certain  things;  but  as  the  affidavit  is  not 
conclusive  of  any  thing  stated  in  it,  so  we  think  it  was  not 
meant  that  a  bond  wanting  in  some  of  the  particulars  men- 
tioned should  be  absolutely  void.  Probably  if  the  judgment 
had  been  affirmed  respondents  would  have  been  ready  enough 
to  maintain  it  as  a  binding  obligation.  The  construction  is* 
we  think,  that  such  a  bond  is  merely  open  to  objection  to  be 
taken  in  the  manner  provided  in  section  11;  and  no  such 
objection  having  been  made,  the  defect  was  waived. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
for  a  new  judgment  in  accordance  with  the  prayer  of  the 
complaint. 

Dunbar,  C.  J.,  and  Andbrs,  J.,  concur. 
HoTT  and  Scott,  JJ.,  dissent 

Judgments  upoic  an  Unauthorized  appearanoe  of  an  attorney  will  bo 
set  aside  upon  motion:  Corhitt  ▼.  Timmerman,  95  Mich.  581;  35  Am.  St 
Rep.  686,  and  note.     AU  sales  or  othor  proceedings  based  upon  a  judgment 
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•ecuvd  through  th«  aaaathoriMd  appMrmao*  of  ui  Atfeomoj  aro  as  to  afl 
peraoni  irrMpoctiTO  of  noiioo  or  ftoJMi  JIdm  ahtoloto  nollitieo:    Qremi  Wmt  , 

Mbu  <h.  w.  WoodmoM  «f&  Mim.  Oo.,  12  Col.  M;  IS  Am.  St.  RopL  fO^  mal 
ooto.    Sea  tha  oztendad  note  to  BurUm  t.  Lfford^  75  Am.  Daa  I46L 

JoDOMBim— SnnHo  AsiPB^LAOHas  as  a  Bab  10— NonoBL — Otaa  k 
l^uilty  of  laoheoi  and  oaunot  maintain  an  eqnitabla  action  to  eanool  a  ofaoriCa 
deed  to  his  land  azeontod  nndar  a  Toidablo  jndgmant*  whoa  ha  haa  waited 
eleven  yean  to  begin  his  action,  during  which  time  tha  courts  waia  open  to 
him,  and  he  was  chargeable  with  notice  of  tha  dead:  Waki  t.  JVaefa'ai^  €8 
Tex.  418;  2  Am.  St.  Rep.  601,  and  note.    See  further  on  thia  pointy  Vwim  t. 
PiaU^urgk  ete.B.JLCo.,  123  N.  Y.  440^20  Am.  Sk  Rep.  771.    Bat  to  eosmti- 
tate  laches  there  must  have  been  knowledge^  actual  or  imputable^  of  tiia  &els 
which  would  have  prompted  a  ohoioa  either  to  diligently  seek  relief  or  then- 
after  to  be  content  with  such  remedies  as  a  court  of  law  might  aflbrd»  «r,  if 
there  was  actual  ignorance,  it  must  ha^a  bean  withoot  Juat  ezonae:  Bt 
V.  A>%  88  Minn.  197;  8  Am.  St.  Rap.  661.    See  the  aztended  aotsa  to 
Bell  w,  StuUM,  2  Am.  St.  Rap.  7f6^  and  Bmmkam  t.  Btiift,  fiS 
883. 
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Obbtiobabi;  aots,  what  are  jndieial,  86^  87* 

appeal,  loss  of  right  of  without  fault  may  ontitie  h^wed 

relief  in  some  of  the  statee,  82. 
as  an  ancillary  process,  28,  80l 

assessment  for  the  purpoee  of  taantioii,  review  of  by,  44. 
boards  of  equalintion,  proceedings  of,  when  may  be  reviewed  by,  44 
boards  of  supervisors  and  common  oonnoil  ol  mnnioipalitiei^  MAi  o^ 

when  may  be  reviewed  by,  88. 
boards  ol  supervieors,  proceedings  of,  in  noting  upon  olaioM^  80l 
boards  of  supervisors,  proceedings  o^  in  appointing  oflloon^  42. 
boards  of  supervisors,  proceedings  o^  in  enaoting  invalid 

88,4a 
beards  of  supervisory  prooeedings  ol^  in  lonalag  reolamatioM  dliUtoti^ 

89.40. 
boards  of  supervisors,  proceedings  ol^  in  gra&tinf  feny  ttosaaii  witiiosi 

notice^  40. 
boards  of  supervisory  proceedingi  9^  in  laying  oat  and  opening  pnblio 

streets  and  highways^  88. 
boards  of  supervisors,  proceedings  of^  letting  pnblio  eontraet%  88L 
boards  of  supervisors,  proceedings  of^  in  providing  for  the  repair  el 

highways,  88. 
beards  of  supervisors,  proceedings  ol^  in  rejecting  ofBelal  beads,  4Di 
boards  of  supervisors,  proosedinge  ol^  fai  when  no  one  has  a  right  la  a 

hearing,  89. 

aiatempt  of  oourt^  judgments  paaishing,  how  ler  may  ba  laeWwod  by, 

86L 
AM.  9&  Bnr.,  You  XL.-W  (|») 
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CnKTiiraiASi,  diiereUoiiArj  aeli  Manot  be  revUved  bj,  M. 
doM  not  im*  wImb  tber*  is  another  adeqnUe  nmddj,  SH 
•leetum  euivMMn,  review  by*  of  proooodiage  o^  44. 
•rron  of  Uw,  sUiet  in  which  Ihej  ennnok  bo  loviewod  bj,  1(  fll 
oiTon  of  law,  when  roTiewable  by,  SSL 
erron  of  law  which  are  lOTiewable  open  appeal  or  writ  of  oner  ewaal 

be  reriewed  by,  80. 
•ridenee,  error  in  reoeiTing  or  rejecting,  eflbel  o(  in  pgooeiJInp  fcft  ^ 
•Tidenee,  extrinaie  will  not  be  receiTod,  SO. 
evidenoe,  for  what  pnrpoee  may  be  examined,  SBw 
eridence,  to  what  extent  may  be  ooneidered  npon,  SS^  Stfb 
executive  acte  cannot  be  rcTiewed  by,  SS. 
faot^  qneetioni  of,  to  what  extent  leTiewable  by,  9L 
finding  cf  a  trial  eonrt  made  after  it  hat  loet  jnriadietioa,  SL 
i«ae^ when  there  it  a  new  or  enmniary  jnriidiotioii,  and  theve  ii nen^ 

edy  by  appeal  or  writ  of  error,  SOl 
Jndicial  acte,  what  are,  S6,  S7. 

Judicial  officere,  miniaterial  aets  of,  cannot  be  reriewed  by,  4iL 
Jndioial  phraeeology  employed  by  n  legiaUtiTo  tribonn],  wbelhff  i^f 

be  annulled  by,  40. 
Jurisdictional  question*  only  may  be  rcTiewed  in  some  of  tiie  slslt%  1^ 
land  ofBce,  review  by,  of  proceedings  of,  44 
legialatiTe  acts  cannot  be  reriewed  by,  38. 
legislativs  and  judicial  acts,  distinction  between,  S8L 
local  bodies,  acts  of,  when  rsTiewable  by,  42. 
local  bodies,  void  proceedings  of,  whether  may  be  reviewed  bjt  ^ 
loss  of  right  of  appeal,  when  does  not  entitle  party  to^  SOl 
■dnisterial  acts  of  judicial  officers  cannot  be  reviewed  bj^  4ib 
none  but  judicial  proceedings  can  be  reriewed  by,  SO. 
office,  removal  from,  for  what  cause  permissible^  4Ai 
office,  removal  from,  is  generally  an  executive  funetioB^  4& 
office,  removal  from,  review  of  proceedings  for,  45i. 
office,  removal  from,  when  a  judicial  function,  4ft. 
police  oommissioners,  proceedings  of,  rsview  by,  44. 
purpose  of,  at  the  common  law,  89,  SO. 
queetions  which  may  be  presented  byt  8S. 
reclamation  district^  proceedings  for  the  organisation  9^  whMitt  ^^ 

be  reviewed  by,  S9,  40. 
record  which  may  be  brought  before  the  superior  court  by,  SS^  9L 
record  as  certified  is  conclusive,  and  cannot  be  controlled  bj  extrin^ 

evidence,  85. 
record  to  be  certified  upon,  what  included  within,  S5w 
■ohool  boards^  acts  of,  when  may  be  reviewed  by,  4SL 
school  boards  proceeding  without  notice,  42. 
■cope  of  writ  of,  80. 

statutory  modifications  of  office  cf  writ  of,  29. 
streete  and  highways,  proceedings  concerning^  whether  sMy  be  rsvkwtA 

upon,  39. 
SBpreme  oourt  of  the  United  States  may  issne  to  oourts  «l  sppeslt  ^  ' 

means  of  review,  30. 
Tennessee,  may  iasue  when  party  was  deprived  sC  Us  ri^  to  spp0*l 

without  his  fault,  82. 
Tenneesee,  scope  of  the  writ  in  that  stats^  SI,  82^ 
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GnnosAiil^  tatt  of  Judicial  aoti,  87,  Sfi. 

Toid  prooMdingB  of  local  bodici,  whether  mj  1m  itfltwid  hf^  M. 

whether  right  to  writ  may  eziet  oononmiitly  with  the  liglkl  to  lilW 

hy  appeal  or  writ  of  error,  81. 

OBATnL  MoKTOAOB  on  erope  to  be  grown,  MflL 

Ghjlbitiis,  public,  what  are,  701. 

OoHBiiiATioiiiy  to  prerent  peraooi  from  worUag  for  or  deaUig  wlih  a^ 

ether,  825. 

Ck>MP08iTiov  Agkbembrtb,  aeeret  preference,  whether  mwM»f  816L 

CoxTBifPT  ov  Court,  jodgmenta  pnniahing,  are  not  aabjeet  to  W99kfW  If 

appeal  or  writ  of  error^  36w 

Jndgmenta  punishing^  how  far  reriewable  hy'caihrmri^  46L 

OomnuoTOS,  independent,  liability  for  aota  o^  90SL 

CoMTSRSiov,  definition  of,  849. 

offer  to  return  property  conrerted,  848. 

CoBFOmATioirB,  asseasments,  delinqnent,  aale  of  stock  for,  848. 

cannot  act  beyond  the  state  except  when  aathorised  by  Uw,  188. 

eonditions  which  may  be  impoeed  npon,  before  doing  bosinest  fai  aa* 

other  state,  918i 
defined,  157. 

franchise  of,  forfeiture  of,  for  nonnser,  157- 

franchise  of,  may  be  taken  in  the  exercise  of  the  power  «l  emlnont  do- 
main, 157. 
franchise  of,  rights  to,  when  vested,  157. 

inspection  of  books  and  papers  in  another  'state  may  be  oompelledt  188L 
mandamus  to  compel  inspection  of  books  of,  248. 
promoters,  contracts  made  by,  846. 

stock,  assignee,  when  takes  subject  to  lien  in  favor  of  oorpontfoB,  408. 
stock,  collateral  security,  assignee  of,  as,  405. 
stock,  right  to  make  rules  regulating  transfer  of,  405. 
ultra  vires,  defense  of,  when  not  available,  72. 
GBKDTroR's  Bill,  discovery  from  debtor,  whether  may  be  compelled  by,  888. 
Criminal  Law,  accomplice^  mere  knowledge  of  erime  doea  not  oonstitati^ 

671. 
aiding  and  abetting  crimes,  what  is,  671* 
approvement,  usage  adopted  in  place  of,  778. 
approvement,  what  is  and  its  effect,  769. 
aelf-defense,  what  will  sustain  plea  of,  782L 
atate'a  evidenoe,  accomplice  acting  in  bad  faith  has  no  claim  to  pardon, 

77a 
atate*s  evidence,  accomplice  acting  in  good  faith  is  recommended  for 

pardon,  770. 
atate's  evidence,  accomplice  tnming,  methods  bj  which  ha  may  ao^aira 

exemption  from  punishment,  770L 
atate's  evidence^  accomplice  wishing  to  tnm,  proper  proceedings  in  case 

of,  772. 
atate's  evidence,  agreements  in  favor  of  erimlnala  giving,  are  not  allowed 

by  the  law  of  Virginia,  768. 
atate's  evidence,  agreements  in  favor  of  criminals  giving,  are  not  aflbetiva 

unless  approved  by  the  courts,  768. 
■late's  evidence,  agreements  in  favor  of  party  taming,  may  ba  pleadad 

in  bar  in  Texas,  774. 
atate's  evidence,  agreementa  in  favor,  who  may  avail  hiaualf  9^  770^  778L 
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tonmgt  do  not  oonaittato  oay  dofonoo  to  ihmt 

774. 
■Iiito's  sridonoe.  opptio»tiai  to  bo  odaittod  to  givo  «■!  W 

to  tho  trUI  ooQrti  709^ 
•toto's  •▼idanoep  crimiaol  giviag,  ihoold  bo  pwi>otod,  707. 
ototo'sevidonoe,  oon tract  for  oionptioo  fnm  pooUmiiBtof 

lag,  moot  be  onterod  into  by  tiio  pi 

of  tho  ooort,  7ilO. 
•toto't  ovidoooe,  jadgmoat  ol^  at  tho  oomion  Uw,  769,  77QL 
ototo'o  aTidenoo,  netfe  protequi^  whoa  ihoQld  bo  ontorod  to 

oriminal  giving,  768. 
•toto's  evidence,  poraoM  taming^  oio  not  ontitlod  to  poidoB  oo 

of  law.  770,  771. 
OtriTOM  AMD  UsAQi,  cootnot  may  bo  ooottniod  by,  tTSi 

Duds,  acknowledgment,  oertifioato  ol^  oMy  bo  oontnidiotedt  fll 

delivery  of,  what  ■uffioient,  4Si. 

recitals  in,  as  evidenoo,  81. 
DoiNiTioif  of  advancements^  6861 

of  improvement,  769. 

of  oonvereion,  849. 

of  corporations,  167. 

of  dae  process  of  law,  M^ 

of  freight,  684. 

of  gornishment.  628. 

of  mortgage,  447. 

of  mnnioipal  oorporatioB%  196» 

of  public  charity,  761. 
DiTOBOBy  decree  of«  effect  ol^  opoa  properly  righto  and  sloima  for  oliaMMiy^ 
706. 

Bmynrr  DoiCAnf,  legislators,  powor  ol^  to  dotorodno  pniposo  for  wbtob 

may  bo  exercised,  28. 
Bmeow,  parol  evidence  that  oontraot  was  deUrored  as  aa,  808. 
Ryidbmcb,  dying  declarations,  oonrt  passes  upon  tho  admissibility  U,  41^ 

dying  declarations,  when  admissible,  414. 

recitals  in  deeds  as,  81. 
BxKonnoffs,  amendments  of,  on  aoconnt  of  olorioal  omfssto^  48L 

seal,  omission  of,  whether  ronden  writ  Toid,  48L 
BxoMiTioii  of  money  received  from  pension,  791* 

Vbiobt,  damages  for,  cannot  bo  rsoovorsd,  7fl« 

Gabn  nBmiiT,  definition  of,  686L 

in  one  stato  of  a  debt  exempt  in  another,  4B8L 
of  property  outside  of  tho  stoto^  688. 

HoMtsTKAD,  lien  of  materialman,  whether  subject  to,  448. 

mechanics  and  laborers,  who  are  entitled  to  liens  npoo,  441^  4fft 
Homicide,  killing  peraon  other  than  tho  one  intended,  78& 

self-defense,  what  will  support  plea  of,  732. 

iMPBAOHmNT  of  offioor  after  tho  oxplration  of  his  tona  of  oAo%  dHf 
Impositioic  of  lunacy,  when  may  bo  traversed,  64& 
InuBANO^  abandonment,  what  saffieiont^  181b 
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WwnuLSOK,  aibltratioii,  mlww  of,  by  intom,  wImb  !mpli«d,  894. 
by  foreign  oorporation^  penalty  for  offooting  within  th«ttot% 
by  foroign  aorporation»  right  of  stftto  to  regulate,  89(l» 
•ontraete  for,  by  foreign  inenranoe  oorporatioD,  when  voidt 
■arine,  liability  for  loae  reevlting  from  negligeno^  and  anakillfalniil 

of  the  master  and  erew,  183. 
payment  of  premium  in  oash,  waiver  of,  l<Mw 
iraoanoy  of  premitei,  notioe  o^  when  and  to  whom  msl  b«  ^T«Bt  TM* 

IvBOifSNn,  affidaritto  proenre  publication  of  snmmona,  what  moat  eoAtala 
to  aappert  Judgment  on  collateral  attack,  487. 

attachments,  seal,  omission  of,  does  not  render  Toid*  484 

conolosiveness  of,  584. 

foreign,  jurisdiction,  want  of^  makes  Toid,  583. 

Irand  in  proenring,  collateral  attack  on  account  of,  5081 

fraud  in  procuring,  relief  against  in  equity,  408. 

Irand  in  procuring,  vacation  for,  on  motion,  4iML 

process,  amenable  ianol  void,  488. 

process,  jurisdiction,  defects  in,  436. 

process,  may  be  aided  by  the  complaint  or  petition,  48L 

process,  object  of,  431,  432. 

process,  omission  in,  effect  of,  481. 

process^  seal,  omission  of,  judgment  may  be  reversed  because  ol^  481. 

process,  seal,  omission  of,  may  be  waived,  432. 

process,  seal,  omission  of,  whether  may  be  cured  by  amendment^  481, 
432L 

process,  statutory  directions  concerning  the  form  of,  whether  directctj 
or  mandatory,  433. 

process,  variations  in  the  style  of  the  attestation  of,  434^ 
JvDioiAL  NoTiCB  of  proceedings  io  the  same  cause,  60. 
JuRUDicnoR  of  equity  over  property  situate  in  another  state,  248L 
Jury  Tjhal,  chance  verdicts,  what  are,  459. 

quotient  verdicts,  what  are  and  when  will  be  sot  aside,  459. 

Lachss.  defense  of,  when  will  be  sustained,  928. 
Larcbmt,  by  bringing  stolen  goods  within  the  state,  802. 

taking  goods  without  intent  to  profit  pecuniarily  may  be,  7681 
LoKATiGS,  deed  of,  when  will  be  set  aside,  473. 

IIavdahvs  to  compel  inspection  of  books  and  papers,  139,  140. 
Marbiaoi,  breach  of  promise  to  marry,  breach  of  criminal  laws  may  Jus- 
tify, 176. 

breach  of  promise  to  marry,  contract  to  marry  another  is  no  defcBSO  to 
action  for,  178. 

breach  of  promise  to  marry,  defenses  to  actions  for,  172-176. 

breach  cf  promise  to  marry,  disease  of  defendant  as  a  defense,  175, 176. 

breach  of  promise  to  marry,  duress  and  fraud  as  a  defense  to  actions 
for,  174, 176. 

breach  of  promise  to  many,  infancy  of  the  defendant  as  a  defense  to  an 
action  for,  174. 

breach  of  promise  to  marry.  Immoral  or  unchaste  acts  which  will  Jus- 
tify, 172-174. 

breach  of  promise  to  many«  impotence  ia  a  good  defenss  to  an  action 
for,  174. 
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Mabbiau^  brMok  of  fmtum  to  mury^  itttwptnitt  haMktti 

m  doftBM^  170. 

off  proBMo  to  murjt  lorn  off  aftoUMi  lor  tfM  flojntiff  don  aoi 

Jwtifj,  170. 

off  proniae  to  wmnjp  offor  off  morruifa^  vImb  a  dolMoo  to  as  ■» 

iioa  for,  178. 
toioh  off  promiM  to  mrrjy  fm-ozittiiiff  naniogo  «l  tlM  iJiiiBiliol^ 

whon  will  Dot  ooattitiito  a  doffooM^  176L 
Wiooh  off  promioo  to  monry,  proTioiu  inMuiity  of  tiio  pbiatiff  as  a  d^ 

ffonot  to  an  aetioa  for.  176, 
tooaoh  off  promiM  to  marry,  relatioiuhip  of  the  partiM  as  a  doffoBaa  to 

aa  action  for,  174. 
braaeh  of  promiM  to  marry,  roieiaMOB  la  a  oompleto  dafoaai^  17iL 
iUioit  intoroonrM  as  a  oonaidoration  for  promiao  off,  17S. 
promito  off,  by  a  poraon  having  no  oapaeity  to  oontnot  marriaft^  17C 
prookiaa  off,  ffonndad  npon  an  immonLl  conaideration,  17S. 
promiaa  to  marry  if  tha  plaintiff  ahonld  beeoma  pregnant,  173^  I7C 
BBohaattty  of  plaintiff  aa  a  dafenae  to  an  action  for  broach  off  pfnmiw  to 

marry.  172. 
Bnchaatity  off  plaintifl^  iff  known  to  the  defendant^  la  aol  a  dafanaa  to  aB 

action  for  broach  off  promiao  to  marry,  172. 
Bnchaatity  of  plaintiff  not  known  to  the  defendant  whan  lia 

the  breach  of  hia  promiae  to  marry,  17S. 
Bnchaatity  off  plaintiff  to  which  defendant  oonaented  la  not  a 

an  action  for  breach  of  promiae  to  marry,  17S. 
Bnchaatity  of  plaintiff  with  defendant  ia  not  a  dafonaa  to  ob 

breach  off  promiae  to  marry,  178. 
when  Toid,  892. 
MaariB  and  Sbrvamt,  action  of  aerrant  ffor  which  maatar  la 

ffellow-serrant,  622,  628. 
MoBTBAas  to  cover  ffutnre  advancementi,  644 
MuBioiPAL  Ck>BroBATioiia,  atreeta,  changing  grade  of,  damafoe 

ffor,  653. 
mltra  efrai^  defenae  cl^  whon  may  bo  intorpoeed,  ML 

Vbouobvob,  oontribntory,  will  not  defeat  reooveiy  if  aaryant'a  ooBdnet 
willfnl  and  wanton,  817. 
•peed  of  railway  train  aa  eridenoe  of,  817. 
Mbootiablb  IirvrBVMBim^  collateral  agreomanto  not  aflbotfag  BigttUaMlilf 
of,  882. 
oonaideration  o(  whon  may  bo  Inqnired  Into^  88ti 
indoraera  in  blank,  liability  of,  681. 
power  of  member  of  diaaolvad  partoerahip  to  indona,  864. 
power  of  member  of  diaaolved  partoerahip  to  make,  664  868w 
power  of  member  of  diaaolved  partoerahip  to  waiTO  damaBd  «l  ptJBM 
and  notice  of  diahonor,  668. 
VoTARiBS  PuBUO^  contempt,  power  off,  to  pnniah,  688. 

Nonai,  from  facte  anfficient  to  pnt  party  on  inquiry,  80S. 

OfFiCB,  removala  from,  canse  for  which  ia  not  permiaaible,  48L 
removala  from,  review  of  proceedinga  for,  by  eeiHormi,  46,  46L 

Pardon,  accomplice  who  baa  tamed  atete'a  evidence,  767«  776w 
FABTAEBaHiP,  death  of  one  member  diaaolvea,  6ol. 
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PlxmxMHiP,  diBioIation  of,  aocoanting  after,  oaate  of  ftotloDf  for  when  p«ir- 

feciad,  674. 
diMolntioii  of,  aoooanting  after,  demand,  whether  miist  pnoede  Mul 

for,  57S. 
diMolvtion  of^  acooanting  after,  ezistenoe  of  debte  due  to  the  film  does 

not  necessarily  defeat  right  to^  67A. 
dissolution  of,  aoeonnting  after,  laohes  may  defeat  mlt  for,  574 
dissolution  of,  aooonnting  after»  statute  of  limitations,  whether  ftppUen- 

ble  to  suits  for,  674  * 

diswilntinn  of,  acknowledgments  and'new  promises  made  after,  0M» 
dissolntion  of,  action  at  law  by  one  partner  against  another,  674 
dissolation  of,  actual  notice  o(  must  be  giren  to  onstomert  ef  the  fln^ 

678b 
dissolution  of,  admissions  of  one  partner  alter  whieh  mm  bo  hold  adnio- 

siUe  against  the  others,  667. 
disMlution  of^  admissions  of  partner  after,  666. 
dissolution  of,  borrowing  money  after,  667. 
dissolntion  of,  compensation  for  serrioeo  of,  neither  partner  Is  entltlsd 

to^670. 
dissdltttiim  of,  compromise  made  after  by  one  partner  only,  664. 
dissolation  o^  creates  a  limited  partnership  for  the  purpose  of  dosing 

the  business,  662. 
dissolntion  d^  indorsement  of  negotiable  paper  after,  664 
dissolution  o(  expenses  incurred  in  management  of  firai  properly  iftsi^ 

570. 
dissdutioB  of,  goodwill,  eompelling  partner  to  respect^  6701. 
dissolation  of,  goodwill,  rights  of  the  partners  in,  670. 
dissolntion  of,  liability  of  partners  after,  agreement  botweon  tho  part- 
ners cannot  aifect  the  creditors,  672. 
dissolution  of,  liability  of  partners  after,  agreements  to  aasume,  57SL 
dissolation  of,  liability  of  partners  after,  agreements  eoneeming,  whsB 

may  aifect  creditors,  672. 
dissolntion  of,  lien  of  the  partners  after,  669. 
dissolution  of,  liquidating  partner  is  a  mere  agent  of  the  others^  V!% 
dinolntion  of,  liqnidating  partner,  new  contracts  entered  into  by,  971i 
dissolution  of,  liqnidating  partner,  powers  of,  671,  672. 
dissolation  of,  negotiable  instrnments,   neither  partner  has  power  to 

execute  i^ter,  666. 
dissolution  of,  negotiable  pi^r,  wairer  of  demand  for  payment  and 

notice  of  dishonor  may  be  made  by  either  partner  after,  666. 
dissolution  of,  new  basinees  or  eontracts  after,  662. 
dissolntion  of,  new  contracts  cannot  bo  made  after  without  tho  ooaoent 

of  all  the  partners,  664 
dissolution  of,  notice  of,  not  required  when  it  results  from  baakraptey 

of  a  partner,  673. 
dissolntion  o^  notice  of,  whether  necessary  and  when  sufficient^  579» 

578. 
dissolation  of,  notice,  publication  of,  in  newspaper^  when  sufficient^  678w 
dissolation  of,  notice  required  to  terminate  power  of  partners,  67IL 
dissolation  of,  partner  who  has  transferred  his  intereet  is  not  entitled 

to  exercise  any  control  after»  571* 
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FABT1IIK8HIP,  dinolotion  of,  ponenion  of  eacb  partiMr  ftflti;  li 

lamed  to  be  hostile  to  hit  eopartnen,  675. 
dtunlntitrn  of,  pow«r  of  Moh  iMmbar of.  to  make  oompioiiiiaMAlter, 
diMolntion  of,  power  of  each  member  of,  to  wairo  demand  for 

and  notice  of  dishonor  of  firm  paper,  668. 
4ieeolation  of,  power  of  each  partner  after  to  Indorse  negotiabl« 

664. 
diaeolutioa  of,  power  of  each  partner  over  nnoompletad  buineei^ 
dieeolatioiMof,  power  of  each  partner  to  borrow  money  altar,  667. 
diaeolntion  of,  power  of  each  partner  to  enter  into  new  oootimeti,  664^ 
diaeolation  of,  power  of  each  partner   to  exeente   new   eTideooe    ef 

indebtetlness,  565. 
diaeolntion  of,  power  of  each  partner  to  execute  promiaiory  aotei^  and 

other  evidence  of  indebtedneee,  666. 
dlaeolation  of,  power  of  each  partner  to  make  aoknowledgmenti  and 

new  promisee  after,  666,  666. 
diMolntion  of,  power  of  eaoh  partner  to  make  deoIaratioM  or 

after,  666. 
diMolatton  of,  power  of  eaoh  partner  to  aell  pioperlj  aftsTt  661. 
diMolntion  of,  power  of  partner  who  haebeoome  a  kaakiupi 

a  voluntary  eonveyanoe  of  hie  interest  671* 
diMolution  of,  powers  of  the  partners  after,  668. 
dinolntion  of,  profits  realised  after,  rights  of  oach  momber  in,  877. 
diMolntion  of,  property  of,  whether  vests  in  oetanaii^  alter,  669^  6611 
dissolution  of,  real  property,  powers  of  partners  ovor,  66IL 
dissolution  of,  receiver,  appointment  of  after,  574b 
dissolution  of,  release  of  the  partners  after,  666. 
dissolution  of,  remedies  of  the  partners  against  third  psnons,  674 
dissolution  of,  remediee  of,  partners  by  suits  against  one  another,  674^ 
diMolutioQ  of,  renewals  and  extensionB  of  evidonoes  of  indabtodnaas 

after,  666. 
dissolution  of,  reeulting  from  bankruptoy  of  one  partear,  671. 
dissolution  of,  right  of  oach  member  in  profits  realiaed  after,  671. 
dissolution  o^  right  of  eaoh  member  to  eompeaaation  for 

after,  670. 
dissolution  of,  right  of  eaoh  member  to  rsimbimenisnt  for 

outlay,  670. 
dissolution  of,  rights  of  partnera  after,  666. 
dissolution  of,  rights  of  partners  in  the  goodwill  of  the  Ann,  660. 
dissolution  of,  rights  of  partners  to  enter  into  new  business  after,  666L 
dissolution  o(  rights  of  partners  to  partnership  lien  after,  668. 
dissolution  of,  rights  of  partners  to  renewal  of  lease  whioh  one  of  their 

number  has  sought  to  procure  for  his  personal  benefit,  560. 
dissolution  of,  right  to  an  aooounting  after,  whan  begins^  676. 
dissolution  of,  right  to  an  accounting,  revivor  of«  after  it  is  barred  by 

the  statute  of  limitations^  676. 
dissolution  of,  sales  of  property  after,  authority  of  eaoh  partner  to  make^ 

66a 
dissolution  o(  statute  of  limitations  i^plioable  to  salts  for  an  aooount- 
ing, 574. 
dissolution  of,  statute  of  Umitatioii%  power  of  partBors  to  ranow  debts 

barred  by,  666^  666. 
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PimnuuraiF,  diasolntioa  o(  tenuioy  in  oomnuMi  in  puteMhlf 

After,  563. 
diMolation  of,  tender  to,  or  demand  of,  ono  partner  after,  66lL 
dinolation  of,  title  to  the  property  retaina  its  partner^ip  eharaelv 

after,  663. 
diiaolation  of,  transfer  of  interest  of  either  pertaar  deprirea  Um  of  aB 

anthority,  671. 
dissolation  of,  nnoompleted  engagements  nay  ba  oomplatad  after,  66& 
dissolution  of,  wairer  by  one  partner  after,  668. 
PvBuo  OvFzosRS,  hoards  of  snperrisors,  indiotment  of  members  of,  far  aboia 

of  their  powem,  714. 
aormpt  acts,  criminal  liability  for,  718. 
d^faOo  officen  may  be  punished  for  Crimea  in  office^  714b 
discrimination,  honest  but  mistaken  ezereise  of,  cannot  be  oriminal,  71& 
exercise  of  judgment  by,  cannot  oonstitnte  a  crime,  714. 
failure  to  reside  at  a  place  designated  by  the  law  is  not  a  arima^  713. 
impeachment  of,  after  the  expiration  of  their  term  of  office^  477i  ^78. 
indictment  for  allowing  prisoner  to  escape,  713. 
indictment  for  failure  to  perform  official  duty,  712,  713. 
indictment  for  failure  to  turn  liooks  OTer  to  successor,  713. 
indictment  of  clerk  of  court  for  failure  to  pay  OTer  moneys,  713. 
Jailor,  indictment  of,  for  permitting  jail  to  ba  filthy  and  out  of  propw 

condition,  713. 
Judicial  officers  are  not  liable  to  ordinary  oriminal  proseontioa,  714b 
Justices  of  the  peace,  criminal  liability  of,  714* 
neglect  of,  to  perform  duty  is  a  crime,  712. 
pnblic  streets,  indictment  for  failure  to  keep  in  repair,  713. 

RaUiWatb,  diligence  which  must  ba  ezeroised  whan  aarrying  paMangsf% 
215. 

freight  trains,  passengers  riding  upon,  rights  of,  216. 

passengers,  care  which  must  be  ezeroised  for  protection  ol^  83ft. 

speed  of  trains,  negligence,  whether  may  be  inferred  from,  817* 
Rafb,  statements  by  prosecutrix  to  third  persons,  282. 

Salb  of  property  of  a  dissolved  partnership^  power  of  tha  respeotiTa  pa^ 

ties  to  make,  563. 
SoBOOL  Boards,  what  acts  of,  may  be  roTiewed  by  eerthrmit  43. 
Statvtb  ov  Frauds,  standing  timber,  sale  of,  whether  within,  647. 
Statutb  or  Limitations,  acknowledgment  or  new  promisa  mada  by  apa 

partner  after  the  dissolution  of  the  firm,  665. 
in  suits  between  partners  for  an  accounting,  575,  576L 
Statutimi,  presumption  in  faror  of  Talid  enaotment,  232. 
SnuiKT  Railways,  duties  of  driTers  o^  to  avoid  ii^ury  to  parMHM  in  tha 

cars  or  on  the  streets,  766. 
Somioifs,  irregularities  in,  430-434. 
seal,  omission  of  from,  431-433. 
SuFiRVuoRS,  boards  o^  what  acts  ot  luy  ba  reriawad  bj  wriiwwl^  38-4Sb 

TRLKiRAPR  Corporations,  negligence,  oontraot  limitiBg  liability  for,  481 
time  within  which  actions  may  ba  bronght  against^  limitatica  a^  by  aosi- 

trBct,494. 
whether  oommon  carriers^  481 
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TAADniAix%  words  whieh  oan  bo  «Md  m^  6I0l 
Watmoihibi%  floftteflt  €f  lofi^  right  ti  «m  lor,  4IAl 


W«iiiMni»  oompetoney  of^  nndtntaading  — tntlal  lo^ 
imptaohing  by  diiondiiiiif  elutf»oicr  or  rtpvteliMv 
toptoohing  by  proof  of  oolUtonl  Bfttte%  79L 
It  o«,  by  porty  oftUiag*  Sil 


INDEX. 


ABAKDONMSNT. 

ABSTRACTS  OF  TITL& 
See  Tatkb,  L 

ABUTTINO  OWNBRSL 
See  HiaHWAT8»  % 

ACCESSARIES. 

1.  Rrronra*— AoRinmrTSTo  Tmur  Statb's  ByiDivcn.— A  ttaie  may  aon- 
tnot  with  a  orimiDal  for  his  exemption  from  proeeentioa  if  he  shall 
honeatly  and  fairly  make  a  fnll  disoloenre  of  the  crime  against  hia  oon* 
federate,  whether  the  latter  it  oonvioted  or  not.  If  hii  testimony  is 
eonrnpt  or  his  disclosures  only  partial  he  forfeits  his  rights  under  the 
eontraot.     Oamron  ▼.  State,  763. 

S,  Btiduicb— AoBnMBiiTS  TO  Turk  State's  Btidsnoi— pRAonci  Tbsrs- 
UHDBR. — ^When  a  Talid  agreement  to  turn  state's  evidence  has  been 
made,  and  defendant  has  testified  thereunder  in  good  faith,  upon  the 
refusal  of  the  prosecuting  attorney  to  recognise  the  agreement^  the 
•onrt  generally  continues  the  case  to  let  the  defendant  obtain  a  pardon 
to  plead  in  bar,  but  this  cannot  be  done  in  Texas,  as  the  pardoning 
power  can  be  inToked  only  alter  conriotion,  and  in  such  case  the  cause 
should  be  dismissed  and  a  nolle  proeequi  entered.     Camron  r,  SUUe,  703. 

t,  ByiDBNOB-'AoREBmMTS  TO  TuBii  Statb's  EviDSNCB— PnAoncB.^When 
a  defendant  in  good  faith  carries  out  his  agreement  with  the  state  to 
turn  state's  evidence  in  consideration  of  exemption  from  prosecution, 
and  the  proeecuting  attorney  then  refuses  to  recognise  the  agreement^ 
the  court  should  nolle  prosequi  and  dismiss  the  prosecution,  incorpora^ 
ing  in  the  judgment  the  reasons  therefor,  which  remains  a  perpetual 
record  of  self-confessed  guilt.     Camron  ▼.  Statf,  763. 

4.  Etidsncb— AoRBBMiMfs  TO  TuRK  Statx's  Etidencx  Afl  Detsnsb — Prao* 
TIOR. — When  a  defendant  sets  up  in  defense  of  his  prosecution  a  valid 
contract  between  him  and  the  state  to  turn  state's  evidence  in  consid* 
oration  of  exemption  from  prosecution,  fully  performed  in  good  faith  on 
his  part,  and  such  defense  is  not  denied  by  the  state,  the  court  should 
dismiss  the  case,  incorporating  in  the  Judgment  the  reasons  therefor. 
To  sustain  a  demurrer  to  such  defense  in  such  case  is  reversible  error. 
Oamron  v.  State,  763. 

8.  EVIBBNCS— AORRRHBNTS  TO  TURN  StATB's  EvIDENOB  A8  DbTENSB — PRAO- 

TIOB. — When  a  defendant  pleads,  in  defense  to  his  prosecution,  that  ho 
has  in  good  faith  performed  his  agreement  with  the  state  to  turn 
state's  evidence,  in  consideration  of  exemption  from  prosecution,  his  plea 
is  wholly  for  the  consideration  of  the  court  as  to  whether  the  case 

(»39) 
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•hoald  be  swOe  proved  or  diwirfind,  Mni  li  wtk  %  qiiehl 
which  moit  bo  nibmitled  lo  and  pMMd  wjgmk  by  tiM  J«gr« 
AfllL  768b 

AOGIDKHX. 

AOOOMPUOBS. 
8m  AoaniABXii}  Bubglabt,  6}  OonmAur,  %  H 

AooonnnKG. 

8m  LnarATioifs  of  Aonov%  4;  PABntaiSHD;  H 

AOKKOWLEDGMENXa 

1.  OoKOLvaiTiNBas. — An  offioer's  Mitificate  of  MknowMfmenl «(  a 

gaga  ia  oondusiTe  m  to  the  matten  therein  eontained  ezoept  for  fnad 
in  the  party  benefited,  or  miatake  by  the  offioer,  or  In  direel  proeeed- 
inga  againat  the  officer  or  hia  anretiea.    DcuU  t.  JeMu,  197. 

%  A  Maxrisd  Womah  mat  Impxaoh  a  CiRTin<UTB  irnA*  8hb  AoKiiowb> 
■DOBD  A  Dkkd,  by  proving  that  ahe  did  not  in  faot  appaar  bafore  th» 
officer  Mrtifying  auch  acknowledgment  nor  otherwiM  aoknowledfe  saeb- 
deedf  and  that  it  waa  never  deliTered  by  her  or  with  bar  mbim^ 
L$  Mumager  ▼.  HajmUoHf  81. 

8m  Dbximi^  5;  Bbtoppxi^  2;  RYiDXira%  & 

AcnoNa 

8m  OumAoia^  4^  6^  11;  La  Pnnxm 

ADMIBALTT. 

1.  Thv  JusQMxitr  ov  A  FosnaH  Viox-ADimAurr  Oom  parpacUag  %a  db» 
poM  of  the  anrplna  proceeda  of  a  wrMked  TeaMl  ordend  to  be  aold  by 
anch  conrti  remaining  alter  paying  an  award  of  aalvaga  aoneya  to  tbo 
lalTora,  whereby  anch  anrplna  waa  directed  to  be  paid  to  a  claimant 
thereof,  ia  roid  aa  againat  other  daimanta  who  hare  not  bad  any  notiM 
of  the  claim  made  to  anch  fnnd  nor  any  opportnnity  to  oontaat  nch 
claim.     Chma  eic.  Int.  Co.  t.  Force,  676w 

SL  a  Dio&BioFAFoBaioiiVioi-ADMiRALTTGouBTDiBPosuioofthaaBrplaa 
proceeda  of  the  aale  of  a  Teaael  made  ex  parte  upon  a  petitioner'a  atate- 
ment,  and  withoat  any  notice  to  adrerae  cUimanta,  hi,  M  againat  the 
latter,  void,  and  cannot  defeat  a  prooeeding  brought  to  raoorar  aaob  pro* 
ceeda  from  the  claimant  to  whom  they  were  paid  a&dar  and  bgr  Tirtao 
of  auch  decree.    China  etc  Ine,  Ob.  t.  Force,  576L 

S.  Ak  Admibaltt  Covkt  Hatino  JoBisDionoN  TO  Oxom  TBB  Salb  ov  a 
VsssBL  and  the  payment  of  the  daima  of  aalTora  haa  not|  by  Tirtoe  of  ita 
•eizare  and  poaseaaion  of  auch  TeaMl,  juriadiction  to  determine  daima  to 
the  aurplna  proceeda  of  the  Taaad,  but  before  it  can  diapoM  of  anoh  pro- 
OMda  muat  give  due  notiM  to  adverM  partiea.  If  it  allowa  daima  to  be 
paid  before  the  legal  right  of  the  claimant  ia  Mtabliahad  by  due  proccM 
of  law,  it  ia  nothing  le«  than  allowing  a  maa'a  pfopar^  to  ba  tak«i 
from  him  without  hia  Muaent  and  withoul  Iba  jadfMont  ^  tbokw. 
Ckim  eicJm.Oa,r.  Force,  67flL 
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ADULTERATION. 

^  i  StaVTOIFAl  CORPOBATIOVS— ORDIirAirOB  RlOVLATIllO    ADVLTUUTIOir    OV 

Food  or  Drivk. — Under  a  oharter  authorising  a  eity  to  piohibtt  tho 
adnlteration  of  drinki,  it  may  by  ordinanoa  adopt  a  legal  standard  al 
adulteration,  to  long  at  snob  standard  is  not  anreasonable  or  arbitrarjt 
or  passes  beyond  a  fair  measure  for  the  correction  of  the  eril  songht  to 
be  guarded  against;  and  the  operation  of  stiob  ordinance  is  not  snspsndsd 
by  tho  fact  that  a  stats  law  makes  ths  adnltoration  al  drinks  an 
^  sOsnssi     fiiote  T.  Fomnade,  249. 

ADULTERY. 
See  OuMiiiAL  Law. 

ADVANOEMENTS. 
M  9.  pRMUMFTioit^BviPRwcR.— Advancements  indicate  something  girsn  in 

f  anticipation  of  what  a  beneficiary  may  succeed  to  by  inheritance, 

I  succession,  or  gift,  at  the  death  of  the  donor,  and  are  prssamptivsly  n 

satisfaction  pro  tanto  or  in  the  whole  of  ulterior  benefits.    This  pra- 
;  sumption  is  liable  to  be  fortified  or  rebutted  by  extraneous  STidenoa. 

f  DaUernUy  ▼.  Bia»Ht,  532. 

;  -&   PRBSUMFTIOHS.— €k>NTErANCR8    OF   LaNO    BT    PaRBRT   TO  CHILD   fOT  R 

,  consideration  named  therein  of  natural  love  and  affection,  or  for  n 

nominal  valuable  consideration,  are  presumptively  an  advancement. 
This  presumption  may  be  overcome  by  extrinsic  evidence.  HaUtrtikff 
V.  Bi$9eU,  532. 
■JL  PRRsaHFTioN— Proof  «o  RsBirr. — ^The  presumption  that  a  oonveyanoa 
of  land  made  by  a  parent  to  his  daughter  for  a  nominal  consideration 
and  natural  love  and  affection  is  made  by  way  of  advancement  Is  over- 
come by  proof  that  such  conveyance  was  made  as  compensation  to  the 
daughter,  for  services  rendered  in  taking  care  of  and  nursing  ths 
grantor  during  a  number  of  years.     HaUernUff  v.  BimeU,  532. 

AFFIDAVITS. 
€as  Apfial,  7;  Attaokmrmt,  8, 9;  Evidbnob,  6;  Jiri>OHBan»  1;  Trial,  5, 6L 

AGENCY. 

1.  ExTBNT  or  AuTHORiTT.— A  formal  instrument  conferring  authority 
upon  an  agent  is  strictly  construed,  and  can  be  held  to  include  onlj 
the  powers  expressly  given,  and  such  others  as  are  necessary  and  essen* 
tial  to  carry  into  effect  those  which  are  expressed.  HoarU  v.  JdhnaUm^ 
312. 

-2.  Acrs  OF  AoBNT,  whbn  BiNDiira.— An  act  of  an  agent  within  the  soopa 
of  his  authority  is,  in  legal  effect,  the  act  of  the  principal,  who  is  anti* 
tied  to  its  advantages,  and  is  subject  to  its  liabilities.  Duireham  T. 
Louisiana  etc  Lumber  Co.,  265. 

S.  Power  to  Bind  Principal  Jointly  with  Othbrs. — ^The  authority 
vested  in  an  agent  to  bind  his  principal  by  a  negotiable  instrument 
unless  otherwise  expressed,  is  authority  to  bind  him  separately,  and 
not  conjointly  with  another;  in  other  words,  power  to  an  agent  to  aat 
for  his  principal,  in  the  absence  of  any  thing  to  show  a  different  intstt* 
tion,  must  be  construed  ss  giving  authority  to  act  in  the  separata  iadi> 
#idttal  business  of  his  principal  only.    Uarrk  t.  JohnsUm,  812. 
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4  PowxR  or  AnoKifST— CovvnoonoF — 8«T«nil  and  itptnite  yufwmM  «t 
ftltorney  extcnted  by  Moh  of  MTenl  oofeanaati  aothoffiiiiiif  aa  m§imk  l» 
■•11  and  «z«oate  warnuitj  datdi  ol  eicli  ootoBaafe  intansfc  ia  tiM  «■- 
BMi  property,  and  to  "  tell  and  indorao  any  promiaMty  notoa  Huift  afty 
bo  taken  and  aeonrod  by  mortgage,"  do  not  autborun  aa^  agont  tobiDd 
aitbar  of  bia  priaoipals  as  indoraor.  Jointly  witb  tba  otber  cotemmata,  o^ 
a  sola  takan  payaUa  jointly  to  tbaoi  alL    Harri$  t.  JckmMom,  S12. 

8aa  OsBVDKATiOHa,  28^  S7,  29,  SO;  JjfBvnkwm,  %  S^IS;  Mimft  am»  taB^ 
ami;  5}  Mmotiablb  Li0rBV]mra%  6;  PAsniiiaBiF,  liL 

AIDING  AND  ABBTTIHa. 
8aa  HowoiD%  1. 

ALIMOinr. 

ANIMALS, 
Sea  liABOwr,  1,  8w 

APPEAL. 

L  Iff  aa  objaotion  to  aridanaa  ia  made  in  the  trial  oonrl  an  a  daaignatad 
gronnd  and  tharo  snatainad,  tbe  action  of  tba  oonrt  ean  ba  anpported 
on  appeal  by  abowing  tbat  tbe  oTidenoe  waa  inadnuaalble  on  another 
gronnd  and  might  bare  been  ezdndad  beeanaa  of  a  defect  in  tbe  defend- 
ants' answer,  when  tbe  trial  apparently  proceeded  on  tbe  aaanniplioa 
tbat  anob  anawer  was  anffioient.     Le  Megnoffer  r,  HamSUum,  81. 

SL  Forobbt.— An  objection  taken  in  tbe  lower  court  to  tbe  admiaaioa  in 
aTidence  of  a  check  upon  which  a  charge  of  forgery  la  baaed,  beoanaa 
it  ia  fatally  variant  from  that  alleged  in  the  indietment,  cannot  ba  oon- 
aidered  on  appeal,  althongb  tbe  check  la  incorporated  in  tbo  leoord, 
if  it  is  not  certified  by  the  dark,  nor  in  any  waj  identified  aa  tbe  orig- 
inal check.    Brewer  ▼.  Statt^  7€0. 

t.  Immatsbial  Error. — Error  cannot  be  predicated  npon  the  admiaaioo 
of  immaterial  testimony  in  a  case  tried  by  the  conrt  without  a  jnry 
when  the  eridence  otherwise  justifies  the  findinga  and  judgmantL 
Dewey  v.  All^t,  468. 

4b  Dtino  Dkolaratioms— Effkot  of  Improprblt  ADMiTTiNa.->A  eon- 
▼iction  must  be  aet  aside  when  dying  declarations  npon  which  it 
is  probably  based  are  improperly  admitted  in  evidence,  although  othtf 
evidence  tends  to  establish  guilty  as  it  cannot  be  determined  how  much 
anch  declarationa  may  have  influenced  either  tbe  verdict  or  the  pnniab- 
ment  assessed.    State  v.  Johnmm^  405. 

5.  Dting  Dkclarations.— Proprirttof  Adhxttiho  dying  declarationa  ia  a 
preliminary  question  for  the  determination  of  tbe  court  before  they 
are  allowed  to  go  to  the  jury;  but  if  they  are  improperly  permitted 
to  go  to  the  jury  the  error  can  be  corrected  on  appaaL  StaU  v.  Johwem, 
406. 

8,  SRDUCTioir— OBJicmoNABLB  Rrmarks  bt  C0UN8RL. — ^In  a  prosecution  for 
seduction,  the  fact  that  the  proaecuting  attorney  makea  objectionable 
remarks  outside  the  record  in  bis  argument  la  not  reversible  error  if 
the  court  at  the  time  stopped  and  rebuked  him,  directing  him  to  con- 
fine his  remarks  to  the  record  and  the  facts  in  prod  SMt  v.  Brtai^ 
denburg,  888. 
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^  T.  Tmofoom  tmm  AwwtDxm  aw  a  Bummn  ob  am  AmiL  Bonn  dois  not, 

M  th«  ttaiaia  i«qiiii«%  sfimi  iStrnt  hit  pgopTiy  is  withia  the  stats^  and 

^  lb»  ttotnia  dtoUm  tiiat  an  appeal  bond  the  affidarit  of  which  doaa 

Bol  eomply  with  raoh  ttatate*  *' shall  bs  of  no  foroa,"  jsi  tho  bond  will 

be  treated  as  snfficient  to  support  the  appeal  if  no  obJeetieQ  is  taken  t» 

it  in  the  oonrt  in  which  it  is  filed.    MeBaektrn  t.  BradteU^  922. 

t.  Thb  Failubb  to  Oxtb  ah  InetRVunov  whxn  xo  Raqvmn  is  nada  for 

'*  it  Is  not  error.    McDamM  r.  Iniernatkmal  etc.  Rif.  Oo,,  9lOlk 

f  ■•a  JiwiimM^  4f  Oomrnion^  7;  Ooubtb;  Habbis  Oi»np%  1,  S|  Miv 

Tbiau 

APPEAL  BOHD. 
See  AmAi.^7* 

ABBITBATIOir. 
8ae  Iv8inLA«a%  4 

ARRBST. 
8ae  SzTBADiraov,  H 

ASSLomnssT. 

PuBUo  OnxoBBS— AanomoiiT  aw,  ob  a  Libh  upon,  Salabzbi  ob  Pxbs  of. 
It  is  contrary  to  public  policy  for  an  officer  to  assign  or  gire  a  lien  upoft 
his  unearned  oompensation«  whether  it  be  salary  or  feest  and  any  lacb 
aarignment  or  lien  will  be  treated  as  roid.    2faUondl  Bank  t.  Fmkf  833. 

8aa  ATTAOH11BIIT9  2,  B;  OHBOKfl^  6;  CobpobatxonSv  6;  OmcxBi^  1»  2. 

ASSIGNMBNT  FOB  TAB  BBNBFTT  OF  ORBDITORa 

]«  IvsoLTBiror — ABSioKMBirv— VAUDnrr  ow—CovwLvn  of  Law8.-~A  toIuu* 
taiy  assignment  in  insolTcncy  for  the  benefit  of  creditors,  if  valid  where- 
made^  is  valid  everywhere  unless  repugnant  to  the  law  of  the  place 
where  property  of  the  insolvent  is  situated,  and  detrimental  to  the 
rights  of  domestic  creditors  in  the  latter  jurisdiction,  and  gives  to  the- 
domestic  court  Jurisdiction  to  prevent  unlawful  preferences  with  respect 
to  property  in  another  jurisdiction  when  such  preference  is  sought  to 
be  obtained  by  resort  to  the  courts  where  the  property  is  situated. 
Saifdm  V.  Tak,  282. 

&  IifaoLvaiior— AanoxicBiiT— CovnjCT  of  Laws— IxjvMonox.— When  a- 
eitiaen  of  one  state  makes  a  voluntary  assignment  in  insolvency  for  the 
benefit  of  creditors,  including  real  estate  situated  in  another  state,  tho 
oonrts  of  the  state  of  his  residence  have  Jurisdiction  by  injunction  or 
otherwise,  to  prevent  a  domestic  creditor  from  defeating  the  effect  of 
the  assignment  and  obtaining  a  preference  over  other  domestio  creditor* 
Id  relation  to  such  real  estate.  If  the  creditor,  subsequently  to  the  assign* 
ment^  attaches  and  advertisee  such  realty  for  sale  under  a  judgment 
reoovered  in  the  state  where  it  is  situated,  and  assigns  his  judgment  to 
B  resident  of  that  state,  the  domestio  court  may  either  SBJoin  the  sale^ 
or,  if  it  is  made^  hold  the  creditor  liable  to  the  other  oreditcrs  for  il» 
ftossodOi    Baifdm  v.  TaUf  2SI2, 

See  DUBBM;  iBBOLTBVOr. 
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A880GIATION& 

AXTACHMBNT. 

L  OAEsmnnr  n  am  AtTAawnurr  by  nMiis  «f  wUob  «i 

fli  a  debtor  ia  the  huidi  of  third  partiei^  whioh  oumot  be  levied 
■ay  be  eabjeoted  to  the  payment  of  the  ereditor'e  eUioL    A 
/m.  Ok  T.  ffHUer,  523. 

&  BzmrnoBa — WAait~OA»HnBifBirr— OoirnjorovIiAWB. — ^Ab 
of  a  olaim  againet  a  reeideot  of  one  etate  employed  by  a  railway 
operating  ite  road  through  that  and  another  etate,  to  a  reeideaft  •! 
latter  etate,  for  the  pnrpoee  of  obtaining,  by  gamiahing  the  oompanj 
the  latter  states  wagee  dne  the  debtor  and  exempt  by  the  law  of 
former  eteto,  and  eo  obtained,  ie  liable  to  the  debtor  in  the  etato  of  Ue 
reeidenoe  for  the  anumat  eo  appropriated  wtthoat  hit  content.    COhaaer 

f.  ExUCmONS— GARNUHMBlfT— CONIUCTOF    LaW8— ESTOFFBL. — A    Jodg- 

ment  in  one  ttete  garnithing  exempt  wagee  of  a  retident  of  another  state 
in  favor  of  an  ateignee  of  the  olaim  doee  not  ettop  Uie  debtor  from  bring- 
ing an  action  in  the  latter  tUte  againtt  the  attignor  to  recorer  the 
amount  of  tuoh  judgment     0*Oomnor  v.  WalUr^  486. 

4  Oabnishmsnt  im  Amothui  9tatb— JuRiSDionoH.— Gamiahment  proeead- 
ingt  mutt  be  inttituted  in  the  ttete  where  the  debt  ia  payable,  er  the 
property  it  to  be  deliTered,  and  a  gamithment  in  one  ttete  of  a  debt 
dne  and  payable  in  another  ie  void.  Ameneam  tie.  In$.  Cb.  ▼•  Aftifr* 
MB. 

S.  QAMMmautMVT  nr  Ahothbb  Statb— JuBisDiorioir.— An  intunaoe 
indebted  for  a  loeo  payable  in  one  ttete  cannot  be  gamithed  in 
where  it  haa  no  money  or  property  of  the  debtor  within  the  Jnriadie- 
tion  of  the  oonrt.    Jmerlooa  efe.  /na  Oo.  r,  BMer,  02S. 

C  Oasnibkmbnt— JasiBDionoK. — ^To  tubjeet  money  or  property  to 
ment  it  mutt  be  within  the  jnriediction  of  the  ooort. 
/Hf.  Ob.  T.  H€Ukr,  622. 

7.  Bzsifrno5S^PnN8ioii  Movir.  ^Attachment  doet  not  lie  againat  tte  pn^ 
oeedt  of  a  penaion  cheek  depoeited  by  the  penaioner  with  a  bank  lev 
collection,  and  by  it  oolleoted  and  placed  to  hie  credit  aa  a  depomt 
Bejf  T.  Mack,  720. 

€.  Am  Attaohicbiit  Baabd  upok  a  Papsk  Hatino  thb  Fork  or  as  Am- 
DATiv,  except  that  it  doee  not  appear  either  upon  ite  faoe  nor  by 
extrintic  eridence  to  have  been  awom  to  by  any  officer,  ie  abeolntdy 
void,  and  a  judgment  baeed  thereon,  in  a  oeae  in  whidh  there  wat  no 
ptreonal  tervice  of  tummona^  ia  equally  Toid.  Toeoma  Oroctrg  Oa  t« 
Drakamt  907. 

0.  Tblbphoni,  CoiofxnfiOATioiis  BT,  NBQBssirr  or  iDBHTinoATioir.— If  an 
affidayit  in  tnpport  of  an  atteohment  ia  made  by  an  attcmey  for  the 
plaintiff  upon  information  and  belief,  and  atetea  that  anch  informatioiiand 
belief  are  baaed  upon  the  atetoment  of  the  plaintiff  and  hia  attom^  at 
another  pUce,  *'  where  they  both  talked  to  affiant  thia  morning,  over  the 
telephone,  and  narrated  the  facte  to  deponent  exactly  aa  they  have  been 
act  forth  in  the  complaint,"  auch  affidavit  ia  not  aufficient  to  anppctt  aa 
nttaohment  iaaned  ttiareon,  naleaa  it  further  appeara  that  the  affiant  waa 
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acquainted  with  the  plaintiff,  ftnd  recognized  hie  Toice,  or  otherwfM 
knew  it  was  the  plaintiff  who  was  talking.     Murphif  T.  Jaok^  6001. 

See  Chattsl  Mortoaois,  1. 

ATTORNEY  AND  CLIENT. 

1.  Attornsts  AT  Law. — Upon  tui  Dbatuof  Ant  Mbhbkr  or  ▲  PARTifn- 

SHIP  or  Attorneys  at  law  the  client  may  elect  to  conaider  the  em* 
ployment  as  terminated  on  the  ground  that  the  contract  was  for  the 
personal  services  of  all  tiie  members  of  the  firm,  bat  the  option  of  ter- 
minating the  contract  for  such  a  cause  is  with  the  client  alone,  and  the 
surviving  partners  are  bound  to  proceed,  unless  the  client  elects  that 
they  shall  not  do  so.     LUtU  v.  CaldtoeU,  89. . 

2.  Fkbs—Considb rations   ArrsoTiNa — The  importance  and  results  of  a 

case  in  which  an  attorney  is  engaged,  as  well  as  the  actual  time  con- 
su'ued  in  the  condact  of  the  suit,  must  be  considered  in  determining 
the  value  of  his  professional  services  to  his  clienti  Sehver  v.  Bryant^ 
349. 

See  Attachment,  9;  Executors  and  Admin istratobs,  1;  PARTViRSHir,  6-8. 

BAIL. 
Rbooonizancb,  VN^uen  mat  be  Declared  Forfeited. — A  recognizance 
conditioned  tliat  the  accused  shall  appear  and  answer  an  accusation 
made  against  him  and  abide  the  order  of  the  court,  given  under  a  statute 
declaring  that  if  the  accused  fail  to  appear  at  the  term  of  the  court  to 
which  he  is  recognized,  his  recognizance  shall  be  forfeited,  the  forfeiture 
may  be  made  at  any  time  during  the  term  and  after,  as  well  as  beforci 
a  verdict  against  him,     NdniHger  v.  SUUey  674. 

BANKS. 

1.  A  Deposit  in  a  Bank  is  Pre.sumed  to  be  General  in  the  aosence  of 

averznunt  or  proof  to  the  contrary.  Bank  t.  WindUch-MuhUuiuser  Brew» 
iwj  Co,,  6G0. 

2.  Moneys  Received  on  General  Deposit  and  commingled  with  other 

moneys  of  the  bank  become  its  property,  and  the  relation  between  it  and 
the  depositor  is  essentially  that  of  debtor  and  creditor.  Bank  T. 
Windutch'Muhlluiuser  Brewing  Co.,  660. 

8.  Setoff.— A  Bank  Holding  a  Depositor's  Note  Past  Dub  is  entitled 
to  set  it  off  .against  the  amount  due  him  upon  his  deposit  aocounti 
and  is  therefore  under  no  obligation  to  pay  his  check  drawn  against  such 
account  if  it  is  exhausted  before  the  check  is  presented  by  charging 
against  it  the^amount  of  such  note.  Bank  v.  WindiMch'MuhVtauser  Brew* 
itig  Co.,  660. 

4.  Checks — Presentment. — No  custom  among  bankers  as  to  the  manner  of 
presenting  checks  for  payment  will  relieve  them  from  the  legal  duty  of 
presenting  such  checks  within  a  reasonable  time.  First  NaL  Bank  T. 
MdUr,  499. 

6.  Power  or  Officer. —The  cashier  of  a  bank  has,  bj  virtue  of  bis  office, 
no  authority  to  accept  the  stock  of  an  insurance  or  other  corporation  in 
payment  of  a  debt  due  the  bank.     Dank  v.  Hart,  4kJ^. 

6k  Mortoaoes   bt  National  Banks  —  Foreclosure  —  iNjUNonoN. — Al« 
though  national  banks  are  prohibited  by  statute  from  loaning  money  on 
real  estate  and  taking  a  mortgage  as  security,  yet  a  mortgagee  oannol 
AM.  BK  Kbp..  You  XL.  -  60 
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enjoin  nioli  bank  from  enforcing  iU  loan  by  foredosore  of  ite 

The  penalty  provided  by  the  etatate  can  l>e  invoked  by  the  United 

8utea  alone.    8iaU  NatiowU  Bank  ▼.  Flaiken^  216. 

See  Chbokb,  5-7;  CoaroRATiONa^  9,  11,  28^ 

BAWDY  HOUSES. 
See  MumciPAi.  Corporatioii8,  14 

BIGAMY. 

1  DaRBsa  AS  Dipsifst.— A  defendant  on  trial  for  bigamy  cumol  plead 
in  defense  that  hia  second  marriage  was  entered  into  nnder  daraa  to 
avoid  a  prosecntion  foi^  the  seduction  of  the  woman  he  then  mazried. 
JUedrano  v.  State,  775. 

%  MiSTAKS  OP  Law  as  DsPSifsx. — A  mistaken  belief  on  tha  part  of  s 
defendant  charged  with  bigamy  that  his  first  marriage  was  void  at  tb« 
time  of  his  second  marriage,  because  his  first  wife  had  deserted  him  for 
more  than  three  years  prior  thereto^  is  a  mistake  of  law,  and  oonstitates 
BO  defense.    Medrano  t.  Staie,  775. 

BILLS  AKD  NOTES. 
See  Nbqotiablb  Inst&umshtb. 

BILLS  OF  EXCHANQB. 

SeeCHSCKS,  i. 

BLASTING. 

See  NoiSANCc. 

BONA  FIDE  PURCHASERS. 
See  OoKPORATiOMSi  10;  Nbootiablk  Imstbumbhts^  8-fi|  9l 

BONDS. 

1«  OoRPORATi  Bonds,  Sarr  withodt  Trustse  bukq  Party. —Tbe  holder 
of  a  bond  secured  by  a  trust  mortgage  may  maintain  an  action  to  fore* 
close  such  mortgage  if  the  trustee  has  become  incompetent  to  act.  I^ 
is  not  necessary  to  first  procure  the  appointment  of  a  new  trustee. 
EuUnger  v.  Persian  Rug  etc,  Co.,  587. 

SL  Corporatb  Bonds,  Suits  Upon. — If  the  trustee  of  a  trust  mortgage  to 

secure  corporate  bonds  refuses  to  sue  or  is  incompetent  to  do  so  by  rea* 

son  of  his  insanity,  the  holder  of  one  of  such  bonds,  in  his  own  nan^ 

may  sue  to  foreclose  the  mortgage.     Any  emergency  which  makes  the 

demand  upon  a  trustee  futile  or  impossible,  and  leaves  the  bondholder 

without  any  reasonable  means  of  redress,  justifies  his  appearing  as  • 

plaintiff  for  the  purpose  of  foreclosure.    BtUmger  v.  PenioM  Rug  d^ 

O0.9  587. 

See  MsoHAHias'  Likks;  Surkttshxp. 

BONUa 
See  Corporations,  82. 

BOOKa 
i  See  OoBPOBATioNS^  18-18b 
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BREACH  OP  PROMISE 
See  Masriaos  amj)  Ditobci^  4^  0L 

BURGLARY. 

1.  BnDiifOi  01  SaooESSivs  BoROLARii8.->On  *  trial  for  ImrgUry  orldmot 
of  prior  and  sabsequent  barglaries,  and  of  the  oharaoter  and  kind  of 
articles  taken  and  afterwards  found  concealed  on  the  premisea  of  the 
aecnsed,  is  admissible  as  tending  to  show  a  regular  system  of  orime 
organised  and  carried  on  by  a  band  of  oriminals  of  which  the  accused 
was  one.    Datnon  ▼.  SUUe,  791. 

t,  EviDBNcnB — Missing  Puoprrtt  in  Possrbsion  of  Aoousxd. — On  a  trial 
for  burglary  of  freight-cars,  proof  that  articles  found  to  be  missing 
from  a  certain  car  were  afterwards  found  in  the  possession  of  the 
accused  is  admissible,  and  sufficient  to  show  that  the  missing  articles 
were  in  fact  taken  from  that  certain  car.     Datoson  t.  StaU,  791. 

i.  EviDBNGB— Waybills.  —  On  a  trial  of  burglary  from  freight-cars  way- 
bilU  accompanying  such  cars,  made  out  by  clerks  in  the  line  of  their 
duty,  are  admissible  as  original  evidence  to  prove  that  the  articles 
therein  mentioned  were  shipped  in  such  cars.  It  is  not  necessary  to 
produce  the  clerks  making  them,  nor  the  person  who  packed  or  loaded 
the  packages  in  the  cars  to  testify  to  these  facts.  If  such  waybills  are 
beyond  the  jurisdiction  of  the  court  parol  evidence  of  their  contents  la 
admissible.     Datosonv.  State,  791. 

4  EviDBNCB  —  VVatbills  —  Secondart  Evidxngb  or  CoNTBiiTa. — On  a 
trial  for  burglary  of  freight-cars,  entries  made  by  railway  clerks  in 
the  line  of  their  duty  at  tlie  time  of  examining  the  contents  of  such 
cars  to  determine  if  any  of  tlie  packages,  as  shown  by  the  waybills 
accompanying  the  cars,  are  missiug  therefrom,  are  admissible  aa  original 
evidence  to  show  the  original  contents  of  such  cars.  Dawnn  v.  BtaU^ 
791. 

ft.  New  Trial— Newlt  Discovbked  Evidxnos.  —On  a  trial  and  con* 
viction  for  burglary,  when  the  only  evidence  directly  oonneoting  the 
accused  with  the  crime  is  that  of  a  state's  witness  whose  conneotioa 
with  the  stolen  property  tends  to  implicate  him  as  an  accomplice^  whiok 
he  denies  being,  a  new  trial  should  be  granted  to  allow  the  introdao> 
tion  of  newly  discovered  evidence  to  establish  the  complicity  of  sn^ 
witness  aa  an  accomplice  in  fact  to  the  burglary.    Daumm  ▼.  8taU^  79L 

BY-LAWa 
See  Corporations,  9-1  L 

CARRIERS. 

CARRIIB9  OF  PaSSBVGSRS  ARR  NOT  RbQUIRED  TO   USR  ALL  POSSIBLE  CaBB 

TO  Providb  for  the  safe  conveyance  of  passengers.  Such  carriers  are 
not  insurers  of  the  safety  of  their  passengers  further  than  could  bo 
required  by  an  exercise  of  such  a  high  degree  of  forethought  aa  to  pos- 
sible dangers,  and  such  a  high  degree  of  prudence  in  guarding  against 
them  as  would  be  used  by  very  cautious,  prudent,  and  competent  per- 
sons under  similar  circumstancea  lutemalionaletc.  Ry,  Co,  ▼.  Wekhf  820l 

See  Railroads,  2-^;  Tslbgrafu  CompanueSi  SL 
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CASHIBR. 
8m  Bakkb»  ft. 

CBRTIPICATEL 

8m  AOniOWLBOaMIKTB;  BtIDSHOIi  lb 

CERTIORAKL 
L  Cbktiokaki  Will  Issci  to  Kkview  a  DrrERmNATlov  fcboagli  th«tiBN 
has  passed  when  the  decisioo  can  have  any  practical  operation,  if  tbe 
questions  involved  are  of  public  importance.     People  t.  Martin^  59S. 

tL    CKKTrORARI   DOKS  NoT  LiK  TO  RbTIBW  THE  ACTION  OF  All  iHnRIOK  BOAU» 

OR  TRiniTNAL  ill  the  exercise  of  purely  legislative  fanctions  not  judicisl 
in  elmracter.       IVttlzeH  v.  Board  qf  Superwort,  17. 

3.  CfciUTiuRARi  Mill  he  to  review  and  annul  the  pro<*eedtng8  of  a  board  ol 

supervisors  in  opening  a  street  and  designating  lands  to  be  taken  there- 
for if  the  ordi-r  of  such  Imnrd  purports  to  condemn,  appropriate,  aoqnhA 
Mt  apart,  and  take  for  public  use  the  lands  therein  described,  became 
such  ortltfr  goi-s  beyond  tiie  legislative  function  of  declaring  the  street  an 
open  and  public  one,  and  employs  language  appropriate  to  coaru  in 
proceeding  to  the  final  coiidemntttion  of  Und  in  the  exercise  of  the 
power  of  eminent  domain.      Wufzen  v.  Board  of  Svpervi»mr$,  17. 

4.  JvDictAh  Arrs,  What  arr. — If  the  board  of  police  commissioners  are 

directed  by  law  to  publish  the  list  of  nominations  in  a  newspaper 
having  the  largest  cin  ulatiou  within  the  city  and  comity,  and  whidi 
advocates  the  prinoi|>les  of  the  political  party  which  at  the  last  electius 
oast  the  greatest  number  of  votes  in  such  city,  the  commissioners*  io 
designating  the  newspaper,  act  judicially,  and  their  determination  may 
be  reviewed  on  certiorari  at  tiie  instance  of  a  publisher  of  a  newspaper 
claiming  to  have  been  entillml  to  be  awarded  the  publication  of  such 
list.  I^eoyle  v.  Martin^  01)2. 
ft.  Judicial  Action  op  roLioB  (^ommisstonrrs.— If  the  board  of  police 
oomuii^Rioiiers  are  required  to  pnblish  certain  lists  of  nominatiaB\ 
and  to  neloct  certain  new8]>apers  uhich,  according  to  the  beet  in- 
formation tliey  can  obtain,  have  the  largest  circulation  within  the  city 
and  cuunly,  tlicy  must  act  in  good  faith,  and  not  proceed  without  mak- 
ing inquiry,  but  are  not  bound  to  resort  to  any  particular  evidence,  nor 
to  give  the  various  newpaper  representatives  a  formal  hearing.  If  they 
allege  in  their  return  to  the  writ  of  c<>r//orm-t  that,  in  designating  the 
newspaper,  they  selected  that  which,  according  to  their  best  informa- 
tion, had  the  largest  circulation  in  the  city  and  county,  such  return  mnst 
be  received  as  true,  unless  some  proceeding  was  taken  to  compel  them 
to  make  a  further  return.     People,  v.  Martin,  592. 

See  Contempt,  3. 

CHARITIES. 

1.  A  charity  is  a  gift  to  promote  the  welfare  of  others.     Philadelphia  "w.  Ma- 

sonic Home,  736. 

2.  WuKN    Public. — A  charity  may   restrict  its  admissions  to  a  class  of 

humanity  and  yet  be  public  in  its  nature,  and  so  long  at  the  daasifi- 
cation  is  determined  by  some  distinction  which  involuntarily  affects  or 
may  affect  any  of  tiio  whule  people,  although  only  a  small  number  may 
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be  directly  benefited,  tbe  charity  ii  pablia  PhjOadelphia  r.  Jfoeouli 
Hortit,  736. 

i.  Whbn  hot  Publio.— When  the  right  to  ihare  in  the  benefits  of  ft  charity 
depends  on  the  fact  of  Tolnntary  association  with  some  particular  society, 
while  all  not  members  of  such  society  are  excluded,  the  charity  ii  not 
purely  public  in  its  nature.     PMladelphia  t.  Moionie  Htmu,  736. 

ft.  Taxation  of.— A  home  for  the  relief  of  aged  and  indigent  Masons  ealy» 
though  supported  l^y  voluntary  contribntions,  without  charge  lo  the 
beneficiaries  and  without  profit  to  the  institution  or  its  officers,  is  not 
a  "purely  public  charity,"  and  is  not  exempt  from  taxartion  under  a 
constitutioual  provision  exempting  '* institutions  of  purely  public  char- 
ity" from  all  taxation.    PhUadelplua  t.  Matotue  Home,  736. 

CHARTEK. 
See  CoBPOBATioKB»  85,  36;  Munioifal  Corpobatiohs,  8,  10,  27-29, 

CHATTEL  MORTGAGES. 

1.  A  MoRTOAOB  Upon  Chatfels  Havij^q  no  Actual  ob  Potbntial  Bxianr* 

BNCB  cannot  operate  to  charge  them  with  a  lien  when  they  come  into 
existence  as  against  an  attaching  or  execution  creditor.  RochuUr  DiB* 
tiUing  Co.  v.  liasey,  635. 

2.  Potential  Existkncb. — That  which  is  an  annual  product  of  labor  oi 

of  the  cultivation  of  the  earth  cannot  be  said  to  have  an  actual  or  poten- 
tial existence  before  it  is  planted  so  as  to  support  a  chattel  mortgage 
thereof,  though  the  mortgagor  is  in  possession  of  the  land  upon  which 
he  then  intends  to  plant  the  crops  which  he  seeks  to  mortgage.  ffocJiet' 
Ur  Dualling  Co,  v.  Sasey,  635. 

CHECKS. 

1.  Nbgottablb    Instr(7MENts~Prksenthent.— Checks  are   not  designed 

for  circulation,  but  for  immediate  presentment  for  payment,  and  if  not 
thus  presented  within  a  reasonable  time  according  to  the  circumstances, 
the  maker  or  indorser  is  released  from  liability.  Seroggin  v.  McClelland, 
520. 

2.  Pbbsenthent  to  Ciiaroe  Indorser. — To  charge  an  indorser  of  a  check 

it  mnst  be  presented  by  the  indorsee  in  a  reasonable  time,  and  as  to 
what  is  a  reasonable  time  depends  upon  the  facts  and  circumstances 
of  each  particular  case.     First  Nat.  Bank  v.  Miller,  499. 

8.  Presentment  to  Charge  Indorser— Damages. — In  an  action  to  charge 
an  indorser  of  a  check,  not  presented  for  payment  within  a  reaj^onable 
time,  inquiry  as  to  whether  the  indorser  was  damaged  by  reason  of  the 
laches  in  making  presentment  is  immaterial.  First  Nat.  Bank  v.  Miller, 
499. 

4.  Negotiable  Instruments  —  Presentment  —  Diltoence  Required. — 
Ordinary  checks  are  not  designed  for  circulation,  but  for  immediate  pre- 
sentment for  payment.  To  charge  an  indorser,  a  check  must  be  pre- 
sented with  all  dispatch  and  diligence  consistent  with  the  transaction  of 
commercial  concerns,  although  such  checks  are  like  inland  bills  of 
exchange,  and  governed  by  like  principles,  greater  diligence  is  required 
in  presenting  checke  than  in  presenting  such  bills.  First  NaL  Batik  v. 
Miiler,  499. 

ft.  Banks  and  Banking  —  Presentment  to  Chabob  Indorser  —  Wabt 
or  DiLiQBNOB. — When  a  check  indorsed  in  blank  is  received  by  a 


950  Index. 

■ 

bulk  in  0Q9  town,  drawn  oa  a  bank  in  another  town,  »  abort  ^SibaM 
away,  iha  two  being  connected  by  telegraph,  telephone^  and  imOroed 
linea,  and  two  daily  maili,  the  (ailnre  of  the  receiTinx  bank  or  iti  igMt 
io  another  city,  to  whom  the  check  ia  aent,  to  present  it  for  payamt 
until  ^ve  daye  after  it  ia  received,  ditchargea  the  ind<»«er*  /iraf  N^ 
Bank  r.  JitUer,  499. 

C  Bam  KINO.— A  Chick  Dbawh  bt  a  Dbpobitok  on  thu  Bakk.  nnleai  it 
haa  been  accepted,  doee  not  conetitnte  an  aasignment  so  aa  to  reat  Ika 
fund  or  credit  againet  which  it  ia  drawn,  nor  any  part  thereof,  in  tht 
payee  or  holder.     Bank  ▼.  WindiMeh-Mnhikamser  Brewing  Co,,  660. 

7.  Bamkxmo.— A  Chkck  Drawji  upon  a  Bank  bt  a  6 km  era i.  DsPoaiioBii 
not  an  order  npon  a  epecifio  fund,  bat  merely  •  requ«iBt  that  ita  amoaat 
be  paid  out  of  what  ia  doe  the  drawer,  and  therefore  tho  holder  it  not 
entitled  to  its  payment  if  the  bank  ia  not  indebted  to  the  drawer  wfaea 
it  ia  preaented.     Bank  r,  WindUch-MnhUututer  Brewing  Co,  9  660L 

f,  Statoti  of  Limitations  Bbqims  to  Kuh  in  favor  of  the  drawer  of  aa 
ordinary  bank  check,  at  the  latest  npon  the  expiration  of  a  reaanmalJt 
time  for  presenting  the  check  (pr  payment^  whether  the  drawer  ia  ia- 
Jvred  by  the  delay  in  presentment  or  not.     Scroggin  ▼.  MeCieUamd,  60^ 

Sea  Appeal  2;  Banks,  3,  4. 

CLAIMS. 
8aa  Municipal  Corporations,  25,  26. 

CLOUD  ON  TITLE. 
See  JuDOMENTS,  2. 

COLLATERAL  SECURITY, 
Saa  CoBPOBATioNS,  6;  Negotiable  Imstbuments^  %  4. 

COMBINATIONS. 
See  Contbaots,  9-12. 

COMMISSIONERa 
Saa  Cbbtiorabi,  4,  5;  Constitution^  S. 

COMMON   LAW. 
See  Constitutions^  2. 

COMPOSITION. 
Sea  Debtob  and  Cbeditob. 

CONFESSIONS. 
Saa  CoNSFiBAOT,  2;  Evidenob,  18,  IS,  I6i 

CONPIJCT  OP  LAWa 

]•  CoNiLioT  ov  Lavs.— A  Mortoaoe  Made  in  Indiana  bt  and  bitweie 

.  Bmidsnts  Thebboe  upon  Propebtt  SrruATB  in  Ohio  ia  an  Indiaaft 

•ontraoti  and  if  invalid  by  the  laws  of  thut  state,  beoansa  one  of  tbs 

partiaa  waa  without  capacity  to  make  it,  oannot  l>a  enforced  in  Ohia 

Mmim  T.  Bea/MT,  66& 
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2.  The  Oblioatton  of  thb  Shippers  of  a  Cargo  to  pay  freight  must  be 
determined  by  the  law  of  the  place  where  the  contrnct  of  a£^ightment 
was  made,  and  the  fact  that  the  vessel  was  Italian  cannot,  where 
the  contract  was  made  in  the  United  States,  subject  the  contract  of 
shipment  to  the  operation  of  the  Italian  Commercial  Code.  China  etc, 
Ins.  Co,  ▼.  Force,  676. 

See  AssiOKMENT  fob  the  Benxtit  of  Crxditobs;  Attaobmbmt,  2-dt 

CONSIDERATION. 
See  Adyanoement,  2,  3. 

CONSPIRACY.  ^ 

1.  Evidbnce—Fuoht  of  One  Conspirator  is  not  evidence  of  the  gnilt  of 

another  conspirator.     McKentie  ▼.  State,  795. 

2.  £vi DEM ojfr— Confession  of  Guilt  Made  by  One  Comspiratok  after  a 

conspiracy  to  commit  a  crime  is  ended  is  not  admissible  in  evidence 
against  his  co- conspirators,  nor  again;it  any  one  but  himself*  McKeime 
V.  State,  795. 

3.  Evidence. — Declarations    of   a    Conspirator    or    accomplice    are 

receivable  in  evidence  against  hia  co-conspirators  only  when  they 
are  either  in  themselves  acts,  or  accompany  and  explain  acts,  for  which 
the  latter  are  responsible,  and  not  when  they  are  in  the  nature  of  nar- 
ratives,  descriptions,  or  subsequent  confessions.    dicKeruier,  State^  795. 

4.  EviDBNCB. — Acts  and  declarations  of  a  conspirator  to  commit  crime  made 

after  the  conspiracy  is  ended  by  accomplishment  or  abandonment, 
voluntary  or  compelled,  are  not  evidence  against  his  co-conspiratora 
nor  any  one  but  himself,  and  though  the  object  of  the  conspiracy  is 
not  ended,  such  acts  and  declarations  are  not  evidence  against  a  co-con- 
spirator,  unless  they  are  in  furtherance  of  the  common  design.  Me- 
Kemue  v.  State,  795. 
6.  Eyidbncb— Acts  and  Declarations  of  Conspirators. — When  a  conspir- 
acy to  commit  crime  is  established,  the  act  or  declaration  of  one  con- 
spirator or  accomplice  in  the  prosecution  of  the  enterprise  ia  considered 
the  act  of  all,  and  is  evidence  against  all.  Each  ia  deemed  to  assent  to 
or  to  commend  what  is  done  by  any  other  in  furtherance  of  the  common 
object.  But  after  the  common  enterprise  is  ended,  whether  by  accom- 
plishment or  abandonment,  one  conspirator  is  not  permitted,  by  any 
subsequent  act  or  declaration  of  his  own,  to  affect  the  othera.  McKen* 
tie  V.  State,  795.  , 

COltSTITUTIONAL  LAW. 

See  Constitutions;  Courts;  Insane  Persons,  1 ;  Lkgislatube;  Mvhioipal 
CoRPO&ATiONS,  12,  18;  Statutes;  Taxes,  2,  ft. 

CONSTITUTIONS. 

1.  Constitutional  Law— Rules  of  Interpretation.— Words  used  in  a  con* 
stitution  are  to  be  interpreted  with  reference  to  the  usage  or  custom  of 
the  conn  try  at  the  time  of  its  adoption.    De  Camp  ▼.  ArcJiibald^  692. 

1  Constitutional  Law.— What  Constitutes  Judicial  Poweb  within  the 
meaning  of  the  constitution  is  to  be  determined  in  the  light  of  the  com- 
mon law  and  the  history  of  our  institutions  as  they  existed  anterior  to^ 
ind  at  the  adoption  of,  the  constitution.    De  Camp  v.  Archibald,  692. 
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3L  Co9STrnmo!tAii  Law. — ^Boabm  of  Sitybrtdorb,  Cmr  CoirirciLaa  a>v 
TBI  LiKB  Boards  aru  Commibbioiis  may,  under  the  eonatitatioii  cl  Gbfr 
fornia,  be  inveited  with  powen  belonging  to  either  or  all  of  the  ftm 
departments  of  gorernment.      Wukemr.  Board  qf  SupervUcrm,  17. 

See  Chabitu8»  4;  Comen;  OmcBBS,  3;  Statutbi^  S;  4^  fi^  13L 

CONTEMPT. 

1.  A  WiTKBSS  18  OuiLTT  OF  CoKTBMPT  in  refuting  to  antwer  a  qnesiioa,  if  il 
doea  not  involre  any  qaestion  of  priyilegA  on  hia  part,  and  tlie  notary 
determines  it  to  be  competent.      De  Gamp  t.  ArehAald,  692. 

t.  Kbwspapbr  ruBLiCATioNS.— When  a  newspaper  or  other  pablicatioa, 
being  read  by  jurOrs  and  attendants  on  the  eonrta,  haa  a  tendency 
to  interfere  with  the  proper  and  unbiased  admintstntion  of  the  law 
in  pending  cases,  the  resnlting  liability  or  responsibility  is  not  liai* 
ited  to  a  civil  action  for  damages  by  the  parties  prejudiced  thereby,  bat 
it  may  be  adjudged  a  contempt  of  court,  and  accordingly  pnniahedL 
State  V.  Jufhje  etc,  282. 

3.  Nkwapapek  PrBLiOATioNS— Rkvibw  OF  Judomxht.  —When  it  ia  diaiged 

that  a  newspaper  or  other  publication  oonceming  judicial  proeeed- 
ings  is  of  such  character  aa  to  render  it  a  oontempt  of  tho  eoui 
in  which  the  case  ia  pending,  and  the  article  is  presented  in  evidence  in 
support  of  the  charge,  it  is  within  the  power  of  the  trial  court  to  exam- 
ine and  determine  the  character  of  the  publication  from  all  the  evidence, 
and  the  decision  reached  by  such  court  cannot  be  reviewed  by  the 
aupreme  court  under  writs  of  prohibition  or  certiorarL  StaU  t.  Jmdffe, 
etc.,  282. 

4.  JcrRiSDicrioir. — ^The  power  to  punish  for  contempta,  actnal  or  constm^ 

tive,  is  inherent  in  all  courts  of  record,  and  is  essential  to  the  preterm 
vation  of  order  in  all  judicial  proceedinga.    State  v.  Judge  etc  2S2, 
See  H ABBAS  Ck>RPus,  1;  Notaries  PuBLia 

CONTRACTS. 
See  Mastbr  and  Sbrvart,  1,  8, 

CONTRACra 

1.  ConsTROcnoir. — Written  inatruments  made  at  the  same  time  and  relating 

to  the  same  tranaaotion  mast  be  read  and  construed  together,  /awilagf 
V.  Todd,  373. 

2.  Dklivkrt  of  in  Rscrow  to  ah  Obliobb. — A  written  eoutraot^  whether 

under  seal  or  not,  may,  by  parol,  be  proved  to  have  been  delivered 
to  the  obligee  upon  a  parol  condition  that  it  was  not  to  become 
binding  until  the  happening  of  a  future  event,  and  mny  be  avoided 
upon  the  further  proof  that  such  event  has  not  occurred,  especially 
if  the  contract  is  one  not  required  to  be  under  aeal.  Blewitt  v.  Boontm, 
600. 

5.  Statutb  of  Frauds. — A  Sale  of  Growing  Timbbr  to  be  presently  ent 

and  removed  from  the  land  is  a  contract  concerning  the  land,  and  ia 
within  the  statute  of  frauds,  and  inoperative^  nnlesa  evidenced  by  a 
writing.     Birtfi  v.  Graham,  641. 
4.  pRomsB  FOR  Bbnbfit  of  Third  Person. —If  one  makes  m  promise  to 
another  for  the  benefit  of  and  available  to  a  third  peraon,  the  latter 
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ean  maintain  an  action  on  the  promise  in  his  own  name.  Maxqf  ▼.  New 
Ifampshire  etc  Ins.  Co.,  826. 

fk.     A  OONTRAOT   BY    WhICH  A   PCHKCHASEH  AORSSS  TO  PaT  FOB  MaTKRIALS 

AH D  Labor  Furnished  thereunder,  when  the  work  has  been  completed 
Mid  foQud  to  be  in  good  working  order,  is  not  satisfied  by  the  existence 
of  good  working  order  at  the  moment  of  completion,  if  the  events  almost 
immediately  succeeding  snch  completion  conclnsively  establish  that  the 
reanlt  accomplished  was  not  that  contemplated  by  the  contract.  BdUon 
etc  EifclHc  Co.  v.  Canadian  Pclc.  Nav.  Co.,  910. 

0,    Ck>NTRACTfl   BETWBKN   MUNTCIPALITT    AMD   WaTKR  COMPANY — RiOHT  OF 

Prttatb  Owxkr  to  Rkcover  for  Breach  of. — A  contract  and  fran- 
chise granted  by  a  city  to  a  water  company  requiring  that  the  **  grantee 
shall  constantly,  day  and  night,  except  in  case  of  anavoidable  accident, 
keep  all  fire-hydrants  supplied  with  water  for  instant  service,  and  shall 
keep  them  in  good  order  and  efficiency,"  does  not  give  to  a*  private 
owner  within  the  city  limits,  whose  property  is  destroyed  by  fire,  any 
riglit  of  action  against  such  water  company  on  account  of  its  breach  of 
contract  in  failing  to  furnish  water  as  agreed.  In  such  case  there  is  no 
privity  of  contract  between  the  water  company  and  the  private  owner. 
Eaton  v.  Fah-buiy  Water  Works,  610. 

7.  Retention  of  Benefits  of. — An  instruction  to  a  jury  that  if  plaintiff 

performed  the  work  and  furnished  the  materials  specified  in  the  con- 
tract, and  substantially  performed  all  its  condition5i,  and  the  defend- 
ant retained  the  materials  in  his  possession,  and  made  use  of  them 
and  of  the  fruits  of  the  work  performed  by  the  plaintiff,  and  did  not 
offer  to  return  such  materials,  then  the  plaintiff  is  entitled  to  the  con- 
tract price,  is  erroneous  if,  when  considered  in  connection  with  another 
instruction,  it  may  have  led  the  jury  to  infer  that  there  was  some  duty 
on  the  part  of  the  defendant  to  return  the  materials  for  which  he  wished 
to  avoid  liability.  Edison  etc.  Electric  Co,  v.  Canadian  Pac  Nav.  Co., 
910. 

8.  Constitutional  Law  —  Obligation  of  Contracts. — A  Contract  in 

Which  a  Creditor  Stipulates  for  a  Specific  Remedy,  ^'hereby  be  may 
enforce  a  pecuniary  obligation  without  resort  to  the  courts,  cannot  be 
modified  by  subspquenc  Icg-slation  requiring  him  to  pursue  a  different 
remedy.  Uence,  if  a  trust  deed  declares  that  on  default  in  the  payment 
of  the  obligation  or  demand  secured  by  it,  the  creditor  may  sell  the 
property  at  a  designated  place,  and  after  giving  the  notice  described  in 
the  deed,  a  statute  subsequently  enacted  prescribing  the  mode  of  sale 
under  all  trust  deeds  is  inapplicable,  and  a  sale  may  lawfnlly  be  made 
^  by  complying  with  the  directions  of  the  deed,  though  the  directions  of 
the  statute  are  thereby  disregarded.  International  Building  etc,  Assn, 
V.  1  lardy,  870. 

0.  Combinations  in  Business. — Associations  may  Lawfully  be  Formed 
the  object  of  which  is  to  adopt  measures  that  may  tend  to  diminish  the 
gains  and  profits  of  another.     Bohn  Mfg,  Co,  v.  Iloliis,  319. 

10.  Combinations  in  Trade — Legality  of. — Any  one  man,  unless  under  con- 
tract obligation,  or  unless  his  employment  charges  him  with  some  pub- 
lic duty,  may  lawfully  refuse  to  work  for  or  to  deal  with  any  man  or  class 
of  men.  This  right  which  one  man  may  exercise  singly,  many  may 
agree  to  exercise  jointly  and  make  simultaneous  declaration  of  theii 
choice  by  voluntary  association.     Bohn  Mfg,  Co,  v.  HoUis^  319. 


954  Index. 

11.  A0RBKMBNT8  IK  OsNSRAL  Restraint  of  Tbadb  are  not  aetioaablt  si 
the  instance  of  third  parties.     Bohn  M/g.  Co,  ▼.  HoUu,  319, 

12.  Combination  in  Trads — iNJUNonoN. — An  agreement  between  the  mem- 
bers of  a  retail  lumber  association  that  they  will  not  deal  with  anj 
wholesale  dealer  or  manufacturer  who  sells  to  customers,  nor  dealer^ 
at  a  point  where  a  member  of  the  association  is  doing  business,  and  con- 
taining a  provision  for  notice  being  given  to  all  members  whenever  a 
wholesaler  makes  any  snch  sale,  is  not  void  as  stipulating  for  an  unlaw- 
ful combination  in  restraint  of  trade,  nor  is  a  wholesaler  who  makes  a  sale 
in  violation  of  such  agreement  entitled  to  enjoin  snch  association  from 
giving  notice  to  all  its  members  of  the  fact.  Bohn  M/g,  Co,  ▼•  HoUSm, 
819. 

See  CoNruGT  of  Laws,  2;  Corporations,  90-^;  Custom,  S;  S. 

CONVERSION. 
8m  Corporations,  4,  5;  Trovre. 

CONVEYANCES. 
S^e  C0TINAN07;  Dksds;  Mortgagb. 

CORPORATIONS. 

1.  A  Corporation  is  an  artificial  being,  invisible,  intangible,  and  existing 

only  in  contemplation  of  law,  and  pos-iessing  only  those  properties  which 
the  charter  of  its  creation  confers  upon  it,  either  expressly  or  as  inci- 
dental to  its  very  existence.     Higgins  v.  Downward,  141. 

2.  A  Frakchisr  is  a  certain  privilege  conferred  by  grant  from  the  govern- 

ment and  vested  in  individuals.     Higgins  v.  Downward,  141. 

3.  A  Franchisb  is  Propektt,  and  cannot,  wantonly  or  of  whim,  be  taken 

away  by  a  legislative  act  and  transferred  to  another.  EigginB  v.  Down^ 
ward,  141. 

4.  Conversion — Whbn  Irrevocabls. — The  wrongful  and  irregular  sale  of 

stock  of  a  shareholder  in  a  corporation  for  the  nonpayment  of  dues  ia 
A  conversion  of  the  stock  by  the  corporation,  for  which  an  action  can 
be  sustained  against  it  by  the  owner  or  his  assignee.  The  corporation 
cannot  avoid  liability,  nor  mitigate  the  damages  which  the  shareholder 
is  entitled  to  recover  by  an  offer  to  reinstate  snch  shareholder  upon 
payment  of  the  accrued  delinquent  dues,  made  after  it  has  been  judi- 
cially determined  that  such  sale  was  unlawfuL  Carpenter  T.  Amerieam 
Buf'Ulingete,  Assn.,  345. 

6.  Conversion  of  Stooe — Surrender  of  Stock  Certifioatbs.  —The  wrong- 

ful and  irregular  sale  of  corporate  stock  by  the  corporation  issuing  it 
is  a  conversion,  for  which  an  action  can  be  maintained  by  the  owner  or 
his  assignee  without  surrendering  the  certificates  of  stock.  CarpmUr 
V.  Amerkan  Building  Assn.,  345. 
t.  Assignment  of  Stock. — An  agreement  between  the  holder  of  bank 
stock  and  his  sureties  that  the  former  is  to  leave  his  stock  in  the 
bank  as  collateral  security,  to  indemnify  them  against  the  payment 
of  notes  signed  by  them  as  security  for  him  to  enable  him  to  raise 
money  with  which  to  buy  the  stock  pledged,  is  not  an  assignment  of  the 
stock,  legal  or  equitable.     Bank  v.  Dur/ee,  396. 

7.  Restrictions  on    Alienation  of   Stock. — Alienation  is  an  incident 

to  corporation  stock,  and  a  by-law  prohibiting  this  right  or  imposing 
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any  restrictions  on  its  exercise  is  in  restraint  of  trade,  against  pablio 
policy,  and  void,  in  the  absence  of  express  statutory  anthoritj.  Bank 
V.  Dur/ee,  396. 

Bm  Right  to  Charob  Stock  with  DfDSBTKDXRss  or  Holdir. — A  oor* 
poration  a  snccsessor  to  a  partnership  whose  book-keeper  has  oon* 
▼erted  part  of  its  property  to  his  own  use  may  charge  his  stock  with 
his  shortage  accruing  before  the  incorporation.     Bank  r.  Dur/ee,  396. 

0.  Lien  on  Stogc^Innooknt  Purohaser.— A  by-law  of  a  banking 
corporation  providing  that  no  transfer  of  stock  shall  be  allowed  so 
long  as  the  holder  is  indebted  to  the  bank,  and  that  the  bank  ahall 
reserve  a  lien  on  all  stock  for  snch  indebtedness,  is  void  as  against  an 
innocent  holder  or  purchaser  for  value  unless  expressly  authoiixed  by 
statute.     Bank  v.  Dur/fe^  396. 

10.  Power  to  Create  Lien  on  Stock. — A  corporation  may  make  by. 
laws  regulating  the  transfer  of  its  stock,  but  it  cannot  thereby- create 
a  secret  lien  on  the  stock  which  would  adhere  to  it  in  the  hands  of  a 
bona  fUU  purchaser  without  notice.     Bank  v.  Durfte,  396. 

11.  Lien  on  Stock  when  Valid. — A  by-law  of  a  banking  corporation  pro« 
viding  for  a  lien  in  its  favor  on  its  stock  for  an  unpaid  indebtedness 
due  from  the  bolder,  although  passed  without  authority,  is  binding  on 
him  and  purchasers  from  him  with  notice  when  at  the  time  of  the 
adoption  of  snch  by-law  and  the  transfer  of  the  stock  such  holder  was 
an  officer  of  the  bank  and  a  party  to  the  passage  of  the  by*law.  Bank 
V.  Durfce,  39(5. 

12.  A  Stockholder's  Right  to  Make  ABSTRAcrs  and  Memoranda  of  Docu- 
ments, Books,  and  Papers  is  as  full  and  complete  as  is  his  right  to  an 
inspection  thereof.     Swift  v.  RichartUon,  127. 

13.  Stockholders— Right  to  Inspect  Books— Rkhedt. — Stockholders  in 
a  corporation  have  a  right  to  inspect  and  examine  its  books  at  any 
reasonable  time,  and  a  denial  of  this  right  by  the  corporation  in  a 
proper  case  exposes  it  to  an  action,  either  of  mandamua  or  for  damages. 
Legendre  v.  New  Orleans  Brewing  Assn.,  2'43. 

14.  Inspection  of  Books — Mandamus. — The  right  of  a  stockholder  in  a 
corporation  to  inspect  its  books  is  not  so  absolate  that  mandamus 
issues  to  compel  such  inspection  without  regard  to  facts  or  circnm* 
stances.  The  reasonableness  of  the  request  for  an  inspection  must  ba 
considered.     Legendre  v.  New  Orleans  Brewitig  Assn.,  243. 

13.  Mandamus  Against. — A  Stockholder  in  a  corporation  may  have  a  writ 
of  mandamus  to  compel  the  custodian  of  corporate  documents  to  allow 
him  an  inspection  and  copies  of  them  at  proper  times  and  on  proper 
occasions.     Swift  v.  Richardson,  1 27. 

16.  iNSPEcnoN  OF  Books— Refusal  of  Right  when  Justifiable. — The 
refusal  of  the  right  of  a  stockholder  to  inspect  the  books  of  a  corpora* 
tion  of  which  he  is  a  member  is  justifiable  when  curiosity  is  the  motive^ 
or  when  the  object  is  manifestly  in  opposition  to  the  interests  of  tha 
corporation.     Legendre  v.  New  Orleans  Brewing  Assn*,  243. 

17.  Right  of  Stockholder  to  Inspect  Books — Liability  for  Refusal.— 
A  stockholder  cannot  hold  his  costockholders  nor  the  corporation  liable 
in  damages  on  account  of  the  refusal  by  an  officer  therein  of  an  informal 
request  made  to  allow  certain  corporation  books  to  be  inspected, 
although  the  stockholder  would  have  ascertained  from  »uoh  inspection 
that  the  affairs  of  the  corporation  were  not  properly  conducted  by  ita 
directors.     Legendre  t.  New  Orleans  Brewing  Assn,,  243. 
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18.  HiGirr  or  Stock holdck  to  l9srscT  Books — ^Damages  fob  fiKrcsAU— 
Ail  (.Tror  of  an  oliicer  in  a  sn1>onltnat«  position  in  a  corporatioo  in  lefa^ 
ing  to  {>erinit  its  booka  to  be  inspected  by  a  stockholder  doea  aot  off 
itstiif  expose  the  corporation  to  liability  for  damages.  To  fix  ils  liMkA- 
ity  it  must  appear  that  the  officer  acted  under  anthority,  express  or 
implied,  or  that  bis  act  was  adopted  or  ratified  by  th«  corporsftiQSL 
LftjfnUre  V.  AVw  Orl^ann  Bttwiug  Astn.,  243, 

19.  Kmowlrdos  of  Stockholdkr  as  Noticb  Ta — To  render  the  knovK 
edge  of  indiviilual  corpomtors  the  knowledge  of  the  GorporatkHi.  H 
must  be  the  knowleiige  of  all  the  corporators.  Mercantile  ^<iL  .Bamk  r. 
ParaoHS,  *jya 

20.  PowEii  TO  TuRCiiASK  S TOCK  III  Amothbr  Corporatiok. — A  bankiB' 
or  other  corporation  has  no  power  to  >iirchase  stock  in  an  iusannce  or 
other  corporation,  nnlesa  expressly  authorized  by  statnte.  S€tmt  r. 
//«;•/,  479. 

21.  Railway  Corporations— J ddombnt  vot  Includbd  in  a  Mortragx. — 
Uixler  a  power  to  mortgage  its  estate,  real  aud  personal,  a  railway 
poration  cannot,  by  nioitga^ing  the  road  with  all  rights,  priril 
immunities,  and  tranchiscs,  mortgage  a  judgment  in  its  faror,  nor 
a  juiiicial  sale  under  such  mortgage  transfer  a  judgment  existing  in  faror 
of  the  corporation.     JIujfms  v.  Djwuwitrdt  141. 

22.  A  CoKrouATioN  Haying  ^tock  in  Another  Corporation  standing  in  its 
own  II rune  on  the  books  of  the  latter  is  liable  in  an  action  for  ita  propcff- 
tion  of  a  debt  due  from  such  cor(>oration,  whero  it  is  not  absolutely  pro- 
hibitfil  from  acquiring  title  to  such  stock,  and  cannot  avoid  snch  liability 
by  alleging  that  its  acquisition  of  such  title  was  uUtuvit^eg^  especially 
when  it  lias  received  dividends  on  tlm  stock,  and  to  that  extent  dimin' 
ished  the  corporate  ]>roperty  which  might  otherwise  hare  been  applied 
to  the  satisfaction  of  the  pliintifif's  debt.  Kennedy  v.  California  Saw, 
Bank,  69. 

23.  Negotiablb  Instrombnts  of  Corporation— Issub  or  bt  Agsnt— 
lliGUTS  of  Holder. — Notes  which  show  upon  their  face  that  they  are 
issued  in  tlie  name  of  a  corporation  by  its  agent  for  his  own  benefit 
are  prima  Jif^ie  void  at  the  instance  of  the  corporation,  and  holders  can* 
not  recover  on  them  unless  they  can  show  that  they  were  issued  by  snch 
agent  under  proper  authority  from  the  corporation.  Chemical NaL  Bank 
V.   Wajucr,  20(5. 

24.  TiiK  Ukflnsc  of  Ultra  Virrs  is  looked  upon  by  the  courts  with  disfavor 
whenever  it  is  presented  for  the  purpose  of  avoiding  an  obligation 
which  the  corporation  has  assumed  merely  in  excess  of  powers  conferred 
upon  it,  aud  not  in  violation  of  some  express  provision  of  the  statute. 
Kennedy  v,  dxllfoniia  Sav,  Bank,  69. 

25.  Powbb  of  Officers. — The  president  of  a  corporation  has  no  power  tc 
authorize  its  treasurer  to  issue  notes  in  its  name  for  his  pergonal 
benefit.     Chemical  Nnt.  Bank  t.  Wagnei\  206. 

26.  Liabilitt  for  Acts  of  Officers. — A  corporation  is  not  responsible  for 
tlie  unauthorized  and  unlawful  acts  of  its  officers,  though  done  eoUurt 
offl'ii.  To  fix  the  lialiility  it  must  either  appear  that  the  oGcers  were 
expressly  antliorized  to  do  the  act,  or  that  it  was  done  bona  fide,  in  pur- 
suance of  general  authority,  in  relation  to  the  subject  of  it,  or  that  the 
act  was  adopted  or  ratified  by  the  corporation.  Legtndm  f.  Ntw 
Orkam  Brewing  Asan*,  243. 
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If  NraoTTABLV  Paper  of  Corporatiow — Authoritt  of  Aorkt  or  Officks 
TO  I88UR. — All  officer  in  a  oorporatioQ  whose  authority  U  coufiaed  to 
taking  charge  of  tiie  financed  of  the  company,  signing  its  checks,  receiv- 
ing and  accounting  for  its  money  coming  to  his  hands,  and  to  acting  as  R 
business  committee  in  the  absence  of  the  president  and  vice-president, 
has  no  authority  to  issue  notes  in  the  name  of  the  corporation  so  as  to 
bind  it^  in  the  absence  of  proof  of  the  absence  of  such  president  and  yioe> 
president  at  the  time  of  the  issne  of  the  notes  or  of  special  aathority 
given  by  the  corporation  to  such  officer  to  issue  them.  Chemical  Nat, 
Bank  V.   Wagner,  206. 

28.  Invkstmicnt  of  Funds  of.— The  power  of  the  officers  of  a  banking  or 
other  corporation  in  dealing  with,  or  investing  the  funds  of  its  stock* 
holders  is  limited  to  the  purposes  for  which  the  incorporation  is  incor* 
porated,  and  to  purposes  necessarily  incidental  thereto  in  the  successful 
conduct  of  its  legitimate  business.     Bank  ▼.  Hart,  479. 

29.  Liability  for  Acts  of  Agent. — An  agent  of  a  corporation  may  bind  it, 
if  he  acts  under  immediate  instructions  from  some  superior  agent  au- 
thorized to  thus  act,  or  from  the  board  of  directors.  Chemical  Nat,  Bank 
▼.  Waffner,  206. 

30.  A  PaoMOTBR,  though  he  purported  to  act  on  behalf  of  the  projected 
corporation,  and  not  for  himself,  cannot  be  treated  as  its  agent,  because 
the  nominal  principal  is  not  then  in  existence.  Hence  when  there  is 
nothing  more  than  a  contract  by  the  promoter,  in  M'hich  he  undertakes 
to  bind  the   futnre   corporation,   such  contract  cannot  ba  enforced. 

WeaUvrford  etc.  By.  Co.  v.  Qramj^r,  837. 

81.  CoNTRAcrs  Made  by  Fuomotkus  on  Behalf  of  a  Projecttbd  Corpo- 
ration, within  the  scope  of  its  general  autliority,  may  be  adopted  by  it 
after  its  organization,  and  such  adoption  results  from  the  corporation 
after  its  organization,  with  notice  of  the  facts,  accepting  the  1)enefits  of 
the  contract.      Weatherford  etc  By.  Co.  v.  Granger,  837. 

32k  If  A  Promoter  of  a  Railway  Corforatiom  Agrees  with  a  Third 
Person  to  aid  in  procuring  a  bonus  for  such  corporation,  and  the  boniis  is 
procured  through  his  aid,  and  the  corporation  afterwards  organizes,  it 
does  not,  by  accepting  the  bonus,  become  liable  on  the  contract  thus 
made  by  the  promoter.      Weatherford  etc.  By.  Co.  v.  Granger,  837. 

33.  There  is  no  Implied  Promise  Imputed  to  a  Corporation  to  pay  for 
the  services  of  a  corporator  or  promoter  before  it  comes  into  existence. 
WeaUterf'ord  etc.  By.  Co.  ▼.  Grange^*,  837. 

34.  Corporations  are  not  Liable  upon  Contracts  Made  before  Thet 
are  in  Existence,  and  this  rule  is  applicable  under  the  statutes  of 
Texas  to  contracts  made  with  an  attorney  by  a  promoter  for  services 
in  advising  as  to,  and  preparing,  articles  of  incorporation.  WeatJierford 
etc.  By.  Co.  ▼.  Granger,  837. 

85.  The  Charter  of  a  Railway  Corporation  is  not  Repealed  or  Db- 
stuoted,  nor  Its  Franchise  Divested  by  a  statute  purporting  to 
incorporate  the  purchasers  of  its  railroad  at  a  judicial  sale  and  vest  them 
with  all  the  right,  title,  interest,  possession,  claim,  and  demand  at  law 
or  in  equity  of,  in,  or  to  such  railroad  or  its  appurtenances,  and  with 
all  such  rights,  powers,  immunities,  privileges,  franchises  of  the  cor- 
poration as  whose  property  the  same  was  sold,  if,  in  fact,  such  corpora- 
tion possessed  franchises  which  were  not  subject  to  snch  sale  nor  affeeted 
thereby.     Higgins  r.  Downvjard,  141. 
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S8.  Thb  Chartbr  or  a  Cortobatioii  dobs  hot  ExnsB  bt  BjB49inr  op  am 
Omissioh  or  Commission  or  Acts  on  the  part  of  the  oampuiy  for  d»> 
daring  a  forf«itar«,  bat  each  franchiaea  oontinoe  in  fall  fos«e  vntfl  tki 
penalty  ol  forfeiture  ia  claimed  by  the  atate,  by  and  through  l^al 
oeediags  by  which  the  canae  of  forfeitore  ia  legally  dadarad.  Hi 
r.  Downward,  141. 

S7.  NoNOBBR. — The  mere  fact  that  a  corporation  haa  be«n  witlioat 

organization,  and  baa  performed  no  corporate  acta  daring  a  iiambar  of 
years,  does  not  pat  an  end  to  ita  franchises,  though  thia  may  be  a  good 
ground  fordechriug  them  forfeited  by  judicial  prooeedinga.  Jiiffguu  r. 
DownuHD-d^  141. 

88.  Upon  thb  Di&solution  or  a  CoRroKATioir  by  the  azpiratioQ  of  ita  char- 
ter, the  debts  due  to  it  are  extinguished.     Ilufgtns  t.  />otp)itDard^  141. 

80.  On  TBI  DissoLUTiOK  or  a  Gorpokatiom  Its  Propbrtt  Broombs  a  fund 
to  be  administered  in  equity  for  Uie  payment  of  ita  creditora,  ajid  after- 
wards for  distribution  among  its  stockholders.  litggina  t.  Dowmmtrdt 
141. 

40.  Forriqn  Corporations.  —If  the  laws  of  a  state  or  country  prorido  that 
foreign  corporations  may  register  in  the  manner  therein  prescribed,  and 
shall  then  be  entitled  to  the  privileges  of  domestic  corporations,  but 
if  any  of  them  shall  do  business  without  such  registration,  it  ahall  ineor 
a  penalty,  not  exceeding  Bve  dollars  per  day,  for  erery  day  daring  which 
it  carries  on  business,  this  is  not  a  prohibition  against  ita  doing  business, 
and  therefore  a  contract  made  by  it»  though  it  had  not  registered,  is 
valid  and  enforceable.  Eduon  EUctrk  Co.  ▼.  Camadkm  Pae,  Nam^  09^ 
010. 

See  Bonds;  Mandamus,  4,  6;  Nbootiablb  lMSTRUMmKTa»  6w 

OOTKNANCY. 

1.  A  Con  VB7AN0B  or  a  Spxcirio  Part  of  the  common  property  by  ono  el 

several  cotenanta  may  be  ratified  by  the  other  ootenants,  and  thus  mads 
to  operate  as  a  partition  or  conveyance  in  severalty,  butanch  ratification 
must  be  proved,  and  will  not  be  presumed.     Qwdon  v.  Scm  Diego,  78. 

2.  A  Convbyancb  bt  a  Coixnant,    Purporting   to  Grant  thb  Wbst 

llALr  or  A  Lot  of  which  he  owns  but  the  undivided  one* half,  does 
not  divest  his  interest  in  the  whole  lot»  nor  does  such  conveyance  opei^ 
ate  as  a  partition,  in  the  absence  of  the  ratification  thereof  by  the  other 
cotenanta.     Gordon  ▼.  San  Diego,  73. 

See  AoBNor,  4 

COURTS. 

OoKSTrruTioNAL  Law^Appbllatx  Praotios.— The  questions  of  fact  whl<A 
the  Louisiana  supreme  court  is  required  by  the  state  constitution  to 
examine  in  respect  to  the  legality  or  constitutionality  of  a  fine,  forfeit- 
ure, or  penalty  are  those  necessary  to  determine  the  questions  arising 
M  to  such  fine,  forfeiture,  or  penalty  imposed  in  a  municipal  ordinance, 
and  not  as  to  a  fine  imposed  by  a  city  recorder  under  an  ordinance 
upon  the  facts  of  a  apeoiid  and  particular  case.     State  v.  Fottrcade,  SA9. 

B$%  Adiciraltt;  Contbmpt,  3;  JuBiiDioxioa}  Mahdamui^  1;  Sxaul 
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creditor's  suit. 

1.  A  Crsditor'8  Bill  to  Compel  His  Dbbtom  to  DiaoLon  pKoranr 
which  tbey  seek  to  have  tabjeotod  to  execution  cannol  be  inttaiiied 
ander  the  etatntee  of  Texu.     CargiU  ▼.  ZbunOw,  853. 

%.  JuDOMKNT,  CoNOLUSiVKNXss  OF. — ^Tho  defendant  in  a  oreditor'e  bill  to 
■et  aside  a  transfer  made  to  him  for  the  purpose  of  defrauding  the  eoai« 
plainant  cannot  question  the  judgment  recovered  by  the  latter  against 
the  alleged  fraudulent  grantor  in  the  abaenoe  of  fraud  or  ooUnsioB. 
Weaver  r.  BavUand,  631. 

CRIMINAL  LAW. 

Solicit ATiox  to  CouKir  Adultbrt  is  not  of  itself  an  attempt  to  oommH 
adultery.    State  v.  BuiUr,  900. 

See  Adultkration;  Bail;  Bigamt;  BuftOLART;  Cohspiraot;  ExTRADinoVf 
Forokry;  Judomirtb,  10;  Laroint;  OnnosR8»  7j  Raps;  Srouotioii. 

CROPS. 
See  Chattbl  Mortqagis,  8. 

CROSS-EXAMINATION. 

See  WrrMESsia. 

CUSTOM. 

1.  EviDRNCB  OP  WHiif  Adhissiblr.— Custom  and  usage  may  be  proved  to 

supply  evidence  of  the  intention  of  the  parties  to  a  contract  as  well  as 
to  explain  and  aid  in  the  construction  of  phrases  therein  having  a 
peculiar  or  techuical  meaning.  Deelrehan  v.  Louisiafia  etc  Lumber  Oo,^ 
265. 

2.  EviDSN'OR  OP  WHEN  ADMISSIBLE. — Under  a  contract  for  the  sale  of  logs 

according  to  "board  measure"  proof  of  custom  is  admissible  to  show 
the  amount  to  be  deducted  for  hollow  or  peeky  logs  when  the  eon- 
tract  is  silent  on  this  subject.  Destrehan  v.  Louisiana  etc.  Lumber  00,$ 
265. 

3.  EviDERCS  OP  WHEN  ADMISSIBLE. — When  a  written  contract  for  the  sale 

of  logs  fails  to  express  or  indicate  the  method  of  measurement  to  be 
followed,  proof  of  custom  or  usage  is  admissible  to  show  and  explain 
the  unexpressed  intention  of  the  parties  as  to  the  mode  of  nieasuremsnl 
to  be  adopted.    Deatrekan  v.  Louisiana  etc  Lumber  Co*,  26S. 

See  Banks,  4;  Constitutions,  1. 

DAMAGES. 

L  Damages  por  Fright  cannot  be  recovered  where  there  Is  no  Injury  to 
property  and  no  physical  injury,  thoufl;h  such  fright  and  mental  suffer* 
ing  therefrom  resulted  from  the  negligence  of  the  defendant.  Ouif  etc 
Ry.  Co,  V.  Trott,  866. 

t.  Pleading— Damages,  General  Allegation  op. ~A general  allegation  of 
damages  lets  in  evidence  of  such  damages  only  as  naturally  or  necessa- 
rily resulted  from  the  wrongs  charged.  Hence,  whete  an  injury  is  stated 
to  consist  of  the  breaking  and  crushing  of  the  bones  of  the  plaintiff's 
hip  and  thigh,  bruising,  wounding,  and  injuring  his  back,  bowels,  hips» 
legs,  and  other  parts  and  members  of  his  body,  and  that  from  snob 
iiynriee  plaintiff  had  suffered  great  pain,  lost  the  nse  of  his  le^  and 
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bMn  inoapaeitated  from  labor  and  aarning  moaaj,  ha  fa  no^  tfaoag^ 
marriaci,  aaUtled  to  raoorar  damagas  for  tha  impairmant  of  his 
(or  aaxnal  inUroouraa.    CamfibeU  t.  Cook,  876. 

8«a  CORTBHPT,  & 

DBBTOR  AND  CRBDIXOR. 
!•  Iw  1  COMrosTriON  Aorxkmkiit  ia  mada  bafcwaan  a  dabtor  and  bia 

Itora,  any  agreement  made  or  secnrity  taken  for  an  amonni  bejoed  tbe 
composition,  or  even  for  that  snm,  better  than  that  which  ia  eom»iBB  to 
all,  if  unknown  to  the  other  oreditora,  ia  inoperatiTe  and  void.  Ibe 
law  will  tet  aside  and  disregard  all  secret  terms  mada  bj  a  oraditor  with 
the  debtor  more  favorable  to  the  former  than  is  allowed  tha  other  arad- 
itora.     Hanover  NaL  B'Mk  v.  Blahe,  607. 

t.   CoMPOSmOM  AORBKMBNT,  FjlA0D  DOIS  MOT  WbOLLT  A  VOID. — ^U  a  caB- 

position  agreement  is  entered  into  between  a  debtor  and  his  craditofs* 
and  one  of  them  makes  with  him  some  extrinsic  secret  agreomant  to 
secure  an  advantage  over  the  others,  this  latter  agreement  is  void,  and 
must  be  diareg.trtled,  but  its  existence  does  not  avoid  tha  oomposiiioa 
agreement  so  as  to  disentitle  snch  creditor  to  recover  whatevar  ia  doe  to 
him  thereunder.     Hanover  NaL  Bank  v.  Blak$^  607. 

8aa  AflsiONMKMT  roB  tbk  BsMBrrr  of  CRBDiroRs;  BaiTkb,  2;  CkkorobIi 

SoiT;  Imsolvxnot. 

DECEDENT  ESTATES. 
Sea  ExaouTORs  and  ADiuiiiSTRATOsai 

DECLARATIONa 
Saa  Appsal,  4^  6;  Ck)iisPiRAOT,  3-5;  Bvidbnoi,  8-12,  14 

DEEDS. 

1.  Dklivsrt  op,  whkn  Sufficibnt. — If  a  person  named  as  grantor  ia  a 

conveyance  receives  of  the  grantee  a  lease  of  the  same  premiaaa  for 
the  term  of  the  grantor's  life,  and  the  grantor  in  company  with  the 
grantee  takes  both  instruments  to  a  bank  and  delivers  tham  to  the 
cashier,  with  an  indorsement  to  deliver  them  to  the  grantor,  and  in 
the  event  of  her  death,  to  the  grantee,  and  subsequently  speaks  of  the 
conveyance  as  the  grantee's  deed,  these  facts  justify  a  finding  that  such 
conveyance  had  been  delivered,  and  had  become  operative  in  tha  Ufa- 
time  of  the  grantor,  if  she  died  without  ever  having  called  for  the 
deed.     Martin  v,  Flaharly^  415. 

2.  Tub  Question  of  Delivbrt  is  One  of  Intention,  and  the  delivery 

is  complete  when  tliere  is  an  intention  manifested  on  the  part  of  tha 
grantor  to  make  the  instmment  his  deed.     Martin  v.  FUthcnip,  415. 

8.    A  CONVETANCB  TO  WhICH  THB  SiONATURB  OF  THB  OrAKTOR  18  AfFIXSD 

BT  Anotmbr  at  the  grantor's  direction,  ia  his  presence,  or  which,  though 
not  so  affixed,  is  subiiequeutly  adopted  and  ratified  by  the  grantor,  mm 
valid.  BlamUll  v.  Leach^  65. 
4.  Conveyance— Estoppel  from  Acknowledombnt  of. — If  one  named  aaa 
grantor  in  a  deed  acknowledges  that  the  signature  thereto  is  his  before 
a  notary  public,  who  thereupon  affixes  his  certificate  of  snch  acknowl- 
sdginenty  this  is  a  public  declaration  of  auch  grantor  which  he  is  estopped 
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from  eontroverttng  as  against  one  who,  in  reliance  thereon  and  withoal 
notice,  has  parted  with  property.     Blaiadeli  v.  Leack^  65. 

6b  AoKMowLBDGMKNT  ov  Dbjid,  Impkachino.  ^Frand  or  bad  faith  on  the  pari 
of  a  person  named  as  a  grantee  in  a  deed  need  not  be  established  before 
its  effect  may  be  destroyed  by  proof  that  it  was  never  in  fact  acknowl- 
edged by  a  married  woman  named  as  a  grantor  therein.  Without  such 
acknowledgment  it  has  no  greater  effect  than  if  it  had  been  forged,  and 
it  was  the  duty  of  the  person  claiming  an  interest  therennder  to  ascertain 
whether  or  not  it  had  been  executed  as  required  by  law,  Le  Mttnager 
▼.  Hamilton,  81. 

d.  Municipal  Curporationb — Dbkd  or  is  Evidknob  or  thk  Thuth  ovthi 
RisciTALa  Thbrbin. — If  a  conveyance  executed  by  the  authorities  of  a 
municipal  corporation  recites  the  existence  of  facts  without  which  its 
execution  would  be  unauthorized  and  voiil,  such  recitals  are  evidence  of 
the  facts  recited,  and  no  other  or  further  evidence  is  required  in  support 
of  such  deed.     Gordon  v.  San  Diego,  73. 

See  AoKnowLXDOMiurTS,  2;  Estoppel,  2:  Insanb  Pkbtoii^  4-6;  PUADOia. 

4;  Statutes,  15;  Trusts, 

DEFAULTS. 
See  JuDOHEMTS,  5-9. 

DEFINITIONS. 

Advancement.     Hatterdey  v.  Bisseii,  632. 

Board  measure  is  the  number  of  feet  of   board  prodncad  hf  A  logwlMB 

sawed.     DestreJian  v.  Louiaana  etc.  Lumber  Co.,  265, 
Charity.     Philadeiphia  v.  Masonic  Home,  736. 
Corporation.     Higtjiwt  v.  Downward,  141. 
Election  is  an  obligation  imposed  upon  a  party  to   ohoosa  between  twe 

inconsistent  rights  or  claims  in  cases  where  there  is  a  clear  intention  of 

the  person  from  whom  he  derives  one  that  he  shall  not  enjoy  botlib 

HaUersUy  v.  BtMcU,  532. 
Franchise.     Biggins  v.  Doumward,  141. 
Garnishment.    American  etc  Ins.  Co,  v.  Hettler,  622. 
Legislative  Act.      Wulten  v.  Board  qf  8upervieor$f  17. 
Mandamus.     Stoi/t  v.  Richardson,  127. 
"  More  or  Less."    Frenche  v.  Chancellor,  648. 
Municipal  Corporation.     Coyle  ▼.  Mclniire,  109. 
Negligence.     McDonald  ^r.  International  etc  By.  Co,,  803 
*•  Purely  Public  Charity."    Pliiladelphia  v.  Masonic  Hom€^  786. 
'*Truste«>.''    Mercantile  Nat.  Bank  v.  Parsons,  299. 

DELIVERY. 
See  CoHTBAOTS,  2;  Dbbds,  1,  2;  PlbaduiQi  4 

DENIAL. 
See  Plbadino,  2r4, 

DEPOSITIONS. 

DnosinoHB,  Cortinubd  Abssnob  of  Witmbss,  WKirum  must  bi  Showv. 
If  depositions  are  properly  taken  a  short  time  before  a  trial  on  the 
ground  that  the  witness  is  about  to  depart  from  the  jurisdiction  g|  thm 
AM.  St.  Rbp.  Voi*  XL.-  »l 
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•ourt,  they  oiaj  b«  admitted  ia  evidence  without  proof  that  ha  «ap 
act  be  brought  to  testify  in  person.  The  party  objectang  to  the  us  4 
the  depositioos  must  show  that  the  presence  of  the  witnaai  aonld  han 
hean  procared  at  the  trial.    Hetmu9$  ▼.  Niagara  tie.  /mu  Ok 


DEVISE. 

Wills— Rights  ov  Dktiskes  Under  Oil  ahd  Gab  Lkask — ^BorixnA 
W))en  three  eontiguoas  tracts  of  land,  subject  to  one  oil  and  gas  km 
made  by  the  owner  in  his  lifetime,  are  deyised  by  him  reapectiTely  Is 
hia  three  children  in  equal  parts,  without  mention  of  the  lease.  roysltM 
accming  thereunder  after  his  death  should  be  divided  among  the  tfaret 
devisees  in  proportion  to  the  acreage  held  by  each,  although  the  efl  n 
proilnced  from  wells  sunk  on  one  of  the  tracta  only.     WeUenffd  t.  <3br» 

%,  733. 

See  EsTATKS;  Wills. 

DISCRIMINATION. 
See  Insdrancb,  10. 

DISORDERLY  HOUSES. 

Sea  MONIOIPAL  CoRFOBATIOMfl^  16-17. 

DISSOLUTION. 
Bee  CoRFORATiovs^  88, 89;  Limitations  ov  Aohons^  4;  PASTMiRBHn;  t,  Ml 


DIVIDENDS. 
See  CoRPOKATioNs,  22;  Estatrb,  & 

DIVORCE. 
See  Marriaok  and  Divorcr. 

DOWER. 
See  MoRTOAQB),  2;  Powrrs,  2, 

DUE  PROCESS  OP  LAW. 
See  MuMioiPAL  CoRPORATioim,  28;  Statutes,  16-18;  Taxo^  S;  Z, 

DURESS. 

L  Assignment  of  Personal  Propbrtt  by  a  debtor  to  a  creditor  osa* 
not  be  set  aside  on  the  ground  of  duress  because  the  assignment  ii 
the  result  of  a  threat  by  the  creditor  to  a  third  person  to  arrest  the 
debtor,  when  he  is  neither  arrested,  nor  is  any  criminal  prosecatiea 
instituted  against  him.     PhiUips  v.  Henry,  706. 

fli  Assignment  for  Benefit  of  Ckeditors. — An  assignee  for  the  bene- 
fit of  creditors  cannot  plead  that  the  assignment  waa  made  under 
duress  by  his  assignor  for  the  purpose  of  setting  aside  an  otherwise 
legitimate  transfer  of  property  by  the  assignor  to  pay  an  honest  debt 

PhUlipi  V.  ^<rnry,  706. 

See  Bigamy,  1. 

DYINO  DECLARATION. 
See  EviDRMOB,  11,  12. 


J 
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EASEMENTS. 
8m  Municipal  Corpobations,  20,  SI. 

ELECTION. 
8m  Dxfinitions;  Irdioticxiit;  Wiuj^  % 

EMBEZZLEMENT. 
See  Offiobrs,  2. 

EMINENT  DOMAIN. 
CoHBTiTUTiOHAL  Law— Legislativ*  QuiSTiOMS,  What  A&x.— The  deter- 
mioation  u  to  whether  or  not  the  right  of  einiuent  domain  should  be 
exercised  and  as  to  what  lands  are  necessary  to  be  taken  in  the  exercise 
of  that  right,  is  a  political  and  legislative  question  and  not  a  judicial 
one,  where  it  is  conceded  that  the  use  for  which  the  right  is  sought  to 
b«  exercised  is  a  public  use.      WuiMeu  t.  Board  qf8upervimn%  17. 

See  Ckrtioraki,  3. 

ENACTMENT. 
See  Statotbs,  1-^ 

EQUITABLE  CONVEKSION. 
See  Wills,  3. 

EQUITY. 

1.  JiTRiSDTCTTOir. — ^Wheu  a  court  of  equity  has  onoe  assumed  Jurisdiction 

oyer  a  particular  case  it  cannot  be  ousted  therefrom,  simply  because,  in 
the  development  of  legal  means,  redress  becomes  attainable  at  law. 
Smiihson  v,  SmWtson,  504. 

2.  Jurisdiction  Over  Person  in  Rklation   to  Propertt  in  Anothir 

Jurisdiction. — Equity  acts  in  personam  primarily,  and  when  a  person 
against  whom  relief  is  sought  is  within  the  jurisdiction,  the  court  may 
make  a  decree  as  to  any  act,  contract,  or  equity  subsiating  between  the 
parties  respecting  property  situated  beyond  its  jurisdiction  to  prevent 
any  inequitable  act  or  transaction  from  being  done  in  such  foreign  juris- 
diction in  relation  to  snch  property,  or  if  such  iuequitable  act  has  been 
done  the  court  may  order  a  restoration  of  the  proceeds  of  the  repro- 
bated transaction  as  justice  may  require.    Uayden  v.  Yale,  232. 

3.  Dbcrrb  op  Divorce  Obtained  by  Fraud— Rbmedt  in  Equity  to  Vacate. 

A  person  against  whom  a  decree  of  divorce  has  been  obtained  by 
fraud  may  maintain  a  suit  in  equity  to  have  it  annulled  when  the  pro- 
ceedings provided  by  statute  are  inadequate  to  afford  relief.  Smitluton 
V.  Smitltson,  504. 

4.  A  Plaintiff  ls  not  an  Innocent  Purchaser  at  a  foreclosure  sale,  when 

he  knows  he  has  not  served  defendant  with  process  and  that  the  appear- 
ance of  the  defendant  has  been  entered  by  an  attorney.  The  judgment 
and  sale  will  therefore  be  vacated  in  equity  if  such  appearance  is  proved 
to  have  been  unauthorized.  McEacJuem  v.  Braekett,  922. 
6.  A  Judgment  Procured  bt  the  Unauthorized  Appearance  of  an  At> 
TORNEY,  and  a  foreclosure  sale  based  thereon,  will  be  vacated  in  equity 
though  the  defendant  had  no  defense  to  the  action,  if  he  offers  to  pay  th« 
amount  of  the  mortgage  debt  and  interest.     He  is  not  confined  to  his 
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reme<1y  against  the  attorney  tboagb  the  Utter  b  MlT«BtL  McEadkn 
V.  Bmckett,  922. 

6w  SuRETTsHip,  Rbformatioh  ot  CONTRACT  ov.— A  written  instmcBk 
which  by  mistake  fails  to  express  the  agreemeot  of  the  parties  may  heie- 
formed,  anil  then  enforced  against  a  surety.  Hence,  if  in  a  pro»ecotioahT 
Margie  C,  sureties  are  offered  that  the  accnsed  will  appear  and  ansver 
each  accosation,  but  the  undertaking  which  they  execute  is  by  mH**^* 
■o  drawn  that  it  declares  that  they  wtU  appear  and  ansver  the  accoi^ 
tion  of  Margie  K.,  such  undertaking  may  be  reformed  and  enforeed  xa 
an  action  against  the  sureties.     Neiningtr  t.  StaU^  674. 

7.  Laches. — A  Suit  in  Equitt  to  Set  Asids  a  Decrbb  FoRscLosiNe  a 
MoRTGAOR  for  want  of  jurisdiction  and  to  be  permitted  to  pay  the  mort- 
gage debt,  t)iough  brought  five  yean  after  such  foredosare,  is  not 
abated  by  the  laches  of  the  coniplaiuant,  though  he  paid  no  taxes  on  the 
property  in  the  mean  time  and  took  no  proceedings  to  ascertain  whether 
the  mortgnge  had  been  foreclosed,  or  to  pay  the  indebte<1ness  or  ths 
interest  accruing  thereon,  if,  as  a  matter  of  fact,  he  had  no  notice  €il  the 
suit  to  foreclose,  and  the  mortgage  provided  that  the  taxes  mi^ht  be  paid 
by  the  mortgagee  and  tlien  recovered  as  part  of  the  mor^^age  debt 
MclCachern  ▼.  BrackeU,  922. 

iM  Judommnts,  2,  4-^;  Limitations  ov  Actions,  1,  6;  La  Pkhdkns^  %  1 

ERROR. 
See  Appeal. 

ESCROW. 
See  Con TB ACTS,  2, 

ESTATES. 

1.  Remainders,  Life  Tenant  and  Remainderman — Who  Entttlsd  to 
Possession. — When  a  general  devise  of  money,  stocks,  or  bonds  is  mads 
to  one  for  life  with  remainder  over,  the  life  tenant  is  not  entitled  to 
possession;  but  the  executor  retains  it,  paying  to  the  life  tenant  the 
income,  unless  from  the  whole  will  it  appears  that  it  was  the  intention 
4>f  the  testator  that  the  life  tenant  should  have  possession  of  the  thing 
devised,  and  in  the  latter  event  the  intention  of  the  testator  mnst  con- 
trol.     Watldnt  V.  Snadon,  203. 

%  Wills  — Con STRUCTrioN  —  Life  Tenants— Income.— Trustees  under  a 
will  authorizing  the  sale  of  any  of  the  estate,  and  directing  them  to  is* 
Test  the  proceeds  "so  as  to  be  safe  and  produce  income,"  and  to  pay  ths 
income  to  the  testator's  wife  and  children  for  their  lives,  with  remainder 
over,  are  not  to  treat  the  unproductive  real  estate  as  converted  as  of 
the  time  of  the  testator's  death  so  as  to  allow  the  life  tenants  incoms 
from  that  time,  but  are  to  allow  them  the  income  actually  realised  oolyi 
HUt  V.  mu,  189. 

t.  Life  Tenants  and  Remaindermen— Apportionment  of  Expbrsbs  of 
Estate. — Under  a  will  giving  the  income  from  the  estate  to  life  tenants 
with  remainder  over,  the  income  should  bear  the  annual  expense  of  its 
collection  and  disbursement,  but  the  expense  of  conversion  and  rein- 
vestment of  the  principal  being  for  the  benefit  of  both  remainderman 
and  life  tenant  should  be  apportioned  between  them.    HUt  v.  HUe^  189. 

4b  Life  Tenants  and  Remaindermen- Stocks— Investment  bt  TRuarEn 
When  trostees,  under  a  will  giving  to  life  tenants  the  inoome  of  an 
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estate  with  remainder  over,  inTest  the  prineipal  in  itoohs  at  abore  par^ 
the  cost  of  the  stocks  is  to  be  charged  to  such  principal  without  dedoa- 
tion  from  the  income  of  the  life  tenant  on  aocoant  of  the  tzoaas  aboT« 
the  par  value.      Hite  v.  Hite,  189. 

§.    LlVK  TSNANTS  AND  REMAINDERMEN— STOCKS,  TO  WhOM  BeLOKO. — A  prir- 

ilege  given  by  a  corporation  to  its  stockholiler  to  take  additional  stock 
at  par  when  stock  is  worth  more,  is  a  right  appurtenant  to  the  itook, 
and,  as  such,  is  part  of  the  capital  of  an  estate,  and  therefore  belongs  to 
the  remainderman  and  not  to  the  life  tenant^  under  a  will  which  gives 
the  life  tenant  the  income  from  an  estate  of  which  such  stock  forms  % 
part.     HiU  v.  Hite,  189. 

0.  Life  Tenants  and  Remaindermen— Income  from  Stocks— Who  Eh- 

Ti'iLBD  to. — Corporate  dividends,  whether  of  stock  or  payable  in  money, 
are  nonapportionable,  and  mnst  be  considered  as  accruing  in  their  en- 
tirety as  of  the  date  when  they  are  declared,  and  as  between  a  life  ten- 
ant entitled  to  the  income  from  an  estate  out  of  which  such  dividends 
are  declared  and  the  remainderman,  they  belong  to  the  life  tenant  if  a 
profit  and  declared  after  his  tenancy  has  commenced,  although  they 
may  result  in  part  from  profits  previously  earned,  but  if  declared  out  of 
profits  res&lting  from  the  sale  of  real  estate  owned  by  the  corporation 
at  the  time  of  the  testator's  death  they  belong  to  the  remainderman 
and  not  to  the  life  tenant.    HiU  v.  HiU^  189. 

ESTOPPEL, 

1.  Receipt  of  Payment  of  toll  on  logs  towed  through  a  canal  without 

stipulation  that  toll  shall  be  paid  upon  the  boat  by  whioh  they  ars 
towed  precludes  the  right  of  collecting  toll  upon  such  boat.  Dtttrtham 
▼,  LouiAlnna  etc.  Lumber  Co.,  2G5. 
8.  EsTOPpBr.  TO  Dknit  the  Exkcution  of  a  Conyetanoe  on  the  Ground  that 
IT  WAS  FoROED  arises  whon,  being  produced  to  the  grantor  by  a  notary 
public,  such  grantor  acknowledges  the  execution  thereof  and  attaches 
his  certificate  of  such  acknowledgment  in  due  form,  though  the  grantor 
made  such  acknowledgment  in  the  mistaken  belief  that  the  conveyanos 
was  an  entirely  different  instrument  which  he  had  executed  on  the  same 
day,  if  such  belief  would  not  have  existed  had  he  examined  the  instru- 
ment at  the  time  the  acknowledgment  was  made  before  the  notary  pub- 
lic, and  the  property  has  been  subsequently  sold  to  a  purchaser  in  good 
faith  in  reliance  upon  the  record  title  including  such  deed  and  certificate 
of  acknowledgment     Blaisdell  v.  Leach,  65. 

See  Attachment,  3;  Deeds,  4;  Municipal  Ck)RPOBATioN8,  80;  KEaoriABLi 

Instruments,  8. 

EVIDENCE. 

1.  Evidence  must  be  Confined  to  the  Issdes,  but  this  rule  does  not  ex- 
clude testimony  capable  of  affording  a  reasonable  presumption  or  infer* 
ence  as  to  the  principal  fact  or  matter  in  dispute.  Brewing  Co*  r, 
Bauer,  686. 

8.  Evidence  of  Other  Accidents. — In  an  action  to  recover  for  injuries  sus- 
tained by  an  employee,  and  which  he  claims  resulted  from  the  unsafe 
and  dangerous  character  of  an  appliance  with  which  it  was  his  duty 
to  work,  evidence  tending  to  show  that  on  a  prior  occasion  the  sams 
appliance  behaved  in  the  same  manner  as  when  he  was  injured  is  com* 
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petent  u  tending  to  prove  tome  rice  in  iti  oonttnictioii  rendefng  Hi 
opermtion  dangerous,  and  that  the  employer  knew,  or  ahonld  haro  kaova, 
of  sQch  vice.     Bretrtng  Co,  r.  Bauer,  686. 

lb   A  (?KKTIFICATK  OF  THE  ACKNOWLKDOMtNT  07  A  DXBD   B  NOT  COHGLHSITI 

evidence  of  the  faot  of  such  ackaowltidgmentt  bat  may  be  impeaelied  by 
parol  evidence  that  the  person  therein  named  never  appeared  before  tke 
officer  certifying  the  acknowledgment,     Le  Metnager  ▼.  ffamUUm^  8L 

4.  Judicial  Noticr — Laws  or  Anotukr  State. — ^The  conrta  of  one  state  de 

not  take  judicial  notice  of  the  lawa  of  another.  In  the  abeenee  (^ 
proof  the  laws  of  botii  states  are  presumed  to  be  the  same.     Scrogipm^. 

McCldliwd,  520. 
6.  Judicial  Notice  will  be  taken,  when  necessary  for  the  administratioa  ti 
justioe.  of  all  previons  and  nndtspiited  proceedings  in  the  ease  appear^ 
iiig  therein  of  record,  certified  and  antheuticated  aa  required  by  law. 
livlit  nbiich  V.  Schhdl^l,  67. 

6.  Judicial  Nutii'K  may  be  Ukcn  by  a  coOrt  of  the  previous  prooeedings  had 

in  the  cause,  and  therefore  where,  in  an  action  for  the  poesession  of  per- 
sonal |>ri>perty,  there  is  an  affidavit  and  undertaking  on  behalf  of  the 
plaintiff  for  the  retnm  of  the  property  describing  it^  and  the  return  of 
the  sherfif  duly  certified  showing  the  taking  of  such  property  from  the 
defendant  and  the  delivery  of  it  to  the  plaintiff,  the  court  may  take 
judicial  notice  of  these  pa{>er8,  though  not  formally  offered  in  evidence 
at  the  trial,  and  make  findings  against  the  plaintiff  in  accordance  with 
the  facts  disclosed  thereby.     HolUnlnteh  ▼.  Schnnbet,  57. 

7.  JUDICIAL  KoTiCB. — Courts  take  judicial  notice  that  toliaooo  when  taken 

into  the  stomach  may  produce  nauseating  effects.     State  v.  /oAasor,  40o. 

5.  Declauation.s  as  Rks  (jkst.c — When  it  is  necessary   to  inquire  into 

the  general  nature  of  the  act  committed,  or  the  intention  of  the  party 
coniiTiitting  it,  what  such  party  said  at  the  time  is  admissible  in  evi. 
dence  as  i)<irt  of  the  ren  ycHoit  for  the  purpose  of  ahowing  ita  tree 
character.  Generally  the  declaration  sought  to  be  proved  most  be 
conten)[)or4ineoua  with  the  prinoipzil  act;  but  when  there  are  connect- 
\n%  circumstances  tliey  may,  even  when  made  some  time  afterwards, 
form  a  part  of  the  rf.^  tfesto!,  SUite  r,  f/arris^  259. 
0.  JDECLAKATioNa  AS  Kks  GhST^. — An  act  cannot  be  varied,  qualified,  or 
explained  by  a  declaration  which  amounts  to  no  more  than  a  mere 
narration  o\  a  past  transiciion,  nor  by  an  isolated  couversatioDt 
nor  by  an  iso'a'el  act  done  at  a  later  period.     Slntt  v.  Harris,  259. 

10.  Rrs  Gestae. —  When  in  a  conflict  resulting  in  a  homicide  an  ear  of 
deceased  is  hitten  or  torn  off  by  the  accused,  the  fact  of  the  find- 
ing of  the  ear,  some  fifteen  minutes  after  the  fight,  on  the  ground 
where  the  difficulty  occurred,  together  with  the  acts  and  declarations 
of  the  accused  made  at  that  time,  and  in  relation  thereto,  are  admis- 
sihle  in  evidence  as  part  of  the  res  (jesfce.     State  v,  I/anis,  259. 

11.  Dying  Declauations  wukn  I iN admissible. — Dying  declarations  are 
iuadntissiible  in  evidence  when  fragmentary  or  incomplete,  or  when 
the  declarant  did  not  state  who  committed  the  crime  concerning 
wliich  such  declarations  are  sought  to  be  introduced.  Stale  v.  Johnsonf 
405. 

12.  Dying  DtxLARArioNs  wuen  Admissible.— To  make  dying  declara- 
tions admissible  in  evideuoe  there  must  not  only  be  an  actual  near- 
ness of  death,  but  an  absolute  conviction  of  it  in  the  mind  of  the 
declarant.      It  is  not  enough  that  he  ahould   have   thought   that  he 
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■honld  altiroately  never  recorer;  the  declaration  mnit  have  been  made 
under  an  impression  of  almosb  immediate  dissolntion.  Stak  r.  Johnmm, 
405. 

13.  Confessions— ADMissiBTLiTr.— A  confession  made  by  a  person  not 
nnder  arrest  nor  in  confinement,  to  be  admissible,  mnst  be  voluntary, 
not  obtained  by  improper  influences,  nor  by  threats  or  promises  of 
each  character  as  may  have  influenced  the  person  making  the  oonfea- 
sion.    Cook  v.  Sinte,  758. 

14.  D£OLARATiONS  OF  ACCUSED  BEFORE  Arrest. — Statements  made  to  arrest- 
ing officers  before  an  arrest  by  a  person  accnsed  of  crime  are  admissible 
in  evidence  against  him.     Brewer  v.  State,  760. 

10.  A  Confession  Made  bt  an  Accused  Who  is  Misled  by  an  nntma 
statement  that  he  had  l)een  seen  to  take  goods,  and  wonld  be  prose* 
cutei  if  he  did  not  settle  at  once,  and  who  settles  at  a  price  below  a 
felony  theft  to  stop  prosecution,  is  not  voluntary,  and  is  not  admissible 
in  evidence  on  a  subsequent  prosecution  against  him  for  felony  in  taking 
such  goods.     Cook  v.  State,  758. 

16.  Confessions  Obtained  bt  False  Statements  of  the  prosecutor  or  by 
fraud  are  not  voluntary,  and  are  not  admissible  in  evidence.  Cook  r. 
State,  758. 

See  Accessaries;  Appeal,  1;  Burolart;  Conspiracy;  Custom;  Damaois, 

2;  Deeds,  6;  Depositions;  Execution,  5;  Homicide,  3-5;  Imsuramob, 

3;  Larcbnt,   3;  Railroads,    l->3;  Teleoraph  CoMPAMiia,  5;  Wrr- 

nbsses. 

EXECUTION. 

1.  Laws  Exempting  Property  fkom  Sale  Under  Exboutioii  should  be 

liberally  construed.     Ferguson  v.  Speith,  459. 

2.  ExKCUTiON  Sales.— It  will  be  Presumed  in  Support  of  a  Sheriff's 

Deed  that  he  took  the  necessary  steps  required  by  law  to  make  a  valid 
sale,  and  sold  all  that  he  was  authorized  by  his  levy  to  sell.  Smkh  r. 
CfwAy.  818. 

Z,  Judicial  and  Execution  Sales  are  not  Scrutinized  by  theoourta  with 
a  view  to  defeat  thcfm;  on  the  contrary,  every  reasonable  intendment 
will  be  made  in  their  favor  so  as  to  secure,  if  it  can  be  done  con* 
sistently  with  legal  rules,  the  object  they  were  intended  to  accom- 
plish.   Smith  V.  Crosby,  818. 

4.  ExECui'iox  Sales— In  rERBST  Levied  Upon. — A  levy,  sale,  and  convey* 
ance  by  a  sheriff  under  execution  of  the  interest  of  the  debtor  in  a 
league  of  land  will  pass  title  ^to  so  much  thereof  as  he  owns.  Smkh  v. 
Crosby,  818. 

6.  Execution  Sales. — Extrinsic  Evidence  may  be  received  to  clearly 
locate  and  identify  land  passing  by  a  sheriff's  deed  containing  an  accu- 
rate but  general  description.     Smith  v.  Crosby,  818. 

6.  A  Levy  on    All  the  Defendant's  Right,  Title,  and  Interest  or 

A  Tract  of  land  is  valid  though  his  interest  does  not  extend  over 
the  entire  tracts  and  is  an  undivided  interest  in  a  separate  parcel 
thereof.     Smith  v.  Crosby,  818. 

7.  A  Conyetancb  of  All  a  Per.hon*3  Right,  Title,  and  Interest  in  a 

Tract  of  Land  necessarily  transfers  such  tract  so  far  as  owned  by  him. 
Hence,  though  he  owns  an  interest  less  than  the  whole  tract,  whether 
it  be  an  undivided  part  of  the  whole  or  a  tract  in  severalty,  hie  interest^ 
whatever  it  may  be,  is  transferred.     Smith  v.  Crosby,  818. 

See  CHATrsL  Mortqaoss,  1;  Creditor's  Suit,  1;  Judicial  SauMi 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  Wills,  Appoimtmbnt  Therein  of  Attornets  for  Exscutobs. — Apron- 
•ioa  ia  a  will  selecting  an  attorney  and  directing  the  executor  to  conwli 
and  employ  such  attorney  on  all  matters  pertaining  to  the  estate  and  the 
reqaireinents  of  the  will»  is  not  binding  upon  the  executor,  and  may  be 
disregarded  by  him,  nor  does  such  provision  show  an  intent  to  commit 
the  execution  of  the  will  to  such  attorney  and  entitle  him  to  be  selected 
as  one  of  the  executors  of  the  decedent,  though  the  statute  of  the  state 
declares  that  where  it  appears  by  the  terms  of  a  will  that  it  was  the 
intention  of  the  testator  to  commit  the  execution   thereof   and  the 
administration  of  his  estate  to  any  person  as  executor,  such  person. 
though  not  named  executor,  is  entitled  to  letters  testamentary  in  like 
manner  as  if  he  had  been  so  named.     In  rt  Ogier,  61. 

t.  BsTATis  OF  Decedents. — If  a  Court  Aoquirxs  Jurisdiction  of  an  estate 
by  a  petition  for  letters  of  administration  thereon,  and  the  petitioner 
is  founil  not  to  be  entitled  to  such  letters,  the  court  will  proceed  to  grant 
letters  to  some  competent  person,  and  to  settle  the  estate,  though  the 
heirs  of  the  decedent  protest  against  such  grant  and  object  to  any  ad> 
ministration  at  alL     In  re  WUbur**  Estate,  880. 

See  SUR1TT8HIP,  1. 

EXEMPTIONa 
See  Attaoumbkt,  2,  7;  Oharitibs,  4;  Exxoution,  L 

EXPULSION. 
See  Railroads,  16,  17. 

EXTRADITION. 

1.  LiABiLiTT  TO  CiYiL  PROSECUTION. — A  party  brought  into  one  state 

from  another  by  interstate  rendition  proceedings  is  not,  while  held  in 
custody  in  the  former  state  for  the  alleged  crime,  exempt  from  prose- 
cution in  a  civil  action  in  that  state.     Heid  v.  Ham,  333. 

2.  Return  of  Fugitive — Second  Arrest  without  New  Requisition. — 

When  a  legally  extradited  fugitive  from  justice  is  delivered  to  the 
agent  of  the  demanding  state,  aud  is  carried  by  him  out  of  the  limits 
of  the  asylum  state,  when  he  escapes  and  returns  thereto  he  may  be 
rearrested  upon  an  alias  warrant  issued  by  the  governor  thereof  upon 
credible  notification  of  the  escape,  without  a  new  requisition  from  the 
governor  of  the  demanding  state.     Ex  parte  HobbSj  782. 

8.  Return  of  Fugitive — Second  Arrest  without  New  Requi8Itioi( 
—  Habeas  Corpus. —  After  an  extradited  fugitive  has  escaped  and 
returned  to  the  asylum  state,  the  extradition  agent  cannot  gather  an 
armed  force  and  rearr«^st  by  violence  in  that  state,  but  he  may 
report  the  escape  to  its  governor  and  ask  his  assistance,  and  tht 
latter  may  then  issue  an  alias  warrant  for  the  rearrest  of  the  escaped 
fugitive  without  a  new  requisition  from  the  government  of  the  demand- 
ing state.  In  such  case  the  fugitive  has  a  right  to  show  by  habeas 
corpus  that  his  second  detention  is  illegal.     Ex  parte  HMs,  782. 

4.  Right  to  Hold  Escaped  Fugitive  for  Crime  Committed  in  Asyluii 
State  After  His  Return. — When  an  extradited  fugitive  esoapes 
and  returns  to  the  asylum  state,  and  is  there  under  arrest  and 
•zamination  for  a  felony  committed  there  subsequently  to  bis  retnn 
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and  before  hit  rearrest  on  the  extradition  charge,  he  may  be  held  antfl 
the  final  disposition  of  snoh  felony  charge,  before  he  ia  delivered  to  tha 
extradition  agent  of  the  demanding  state  under  a  second  warrant  for 
his  arrest  and  delivery  for  the  extradition  crimo  issnod  by  tho  goTtmor 
of  the  asylnm  state.    Ex  parU  Hobbs,  782. 

FELLOW-SERVANTS. 

See  1148TEB  AMD  SkRYAMT,  9;  RAILKOASi^  9-lL 

FINDINGa 
See  Triai^  8. 

FINES. 
See  Courts. 

FORECLOSURE. 
See  Bquitt,  i,  6,  7;  Lis  Prndenb,  4;  MortoaoiSi  8^  4 

FORFEITURE. 
See  Corporations,  37;  Courts;  Imsurahoi,  6,  11,  18. 

FORGERY. 

1.  FoRGBRT  OF  Namb  OF  Drad  F&RRON.— The  signing  of  the  name  of  a  dead 
person  to  an  instrument  with  intent  to  defraud  is  forgery.  Brewer  T, 
Staie,  760. 

2.    FORGRRT  OF  KaHB  OF  UNAUTHORIZED  OR  FICTITIOUS  PrRSON. — OttC  who^ 

with  intent  to  defraud,  makes  a  false  instrument,  and  signs  the  name  of 
a  fictitions  person  thereto,  or  of  one  having  no  legal  capacity  to  mak* 
the  paper,  is  gnilty  of  forgery.     Brewer  v.  StfOte,  760L 

See  Appral,  2, 

FRANCHISE. 
See  Corporations,  2,  35,  87* 

FRAUD. 

8«e  AcKVOWLKDOMBNTS,  1;  Creditors' Suit,  2;  Dbrds,  6;  Eyidikoi,  18| 
Irsanb  Persons,  6;  Judgments,  3,  5,  7;  Subrogation,  3;  Vxndob  amp 

FUROHASBR. 

FRAUDULENT   CONVEYANCES. 
See  Creditors'  Suit,  2. 

FREIGHT. 
See  CoNFLicr  of  Laws,  2;  Shippdio,  & 

FRIGHT. 
See  Damaobs,  I* 

FUGITIVES. 
See  ExTRADiTioK,  4. 

FUTURE  ADVANCKa 
See  MoRTOAQBs,  1. 
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OAKNISHMENT. 
8m  Attachmkht,  1,  9k 

GENERAL  AVRRAO& 
See  Shifpiho,  1* 

GIFTS. 
Sm  Charxtiis,  h 

HABEAS  OORPUa 

1.  Habkas  Corpus  Cavnot  bb  Ubisd  as  a  Writ  07  Bbror  to  roriw  pro- 

ceed iuga  nadar  which  a  party  is  imprisooed  for  oootempt  of  ooorL  Im 
re  Copenhaver,  382. 

2.  What  mat  bb  Inquired  into  bt.— Tho  writ  of  habea$  eorpiu  eonoot 

have  the  forco  and  operation  of  a  writ  of  error  or  certiorari  or  appeal, 
nor  is  it  designed  as  a  substitate  for  either.  It  does  not  deal  with 
errors  or  irregularities  which  render  a  proceeding  voidable  only,  baft 
with  those  radical  defects  which  render  it  absolutely  roid.  8$aU  t. 
Kinmore,  305. 

8.  JoRiSDicriov.  — To  bar  an  application  by  habeas  ebrpm  iot  disdiai^ 
from  arrest,  by  virtue  of  a  judgment  or  decree  or  execution  tbereon, 
the  court  in  which  the  judgment  or  decree  was  given  must  have  had 
jurisdiction  to  render  such  judgment     State  r.  Kinmore,  305. 

4.  Attack  oir  JaRTHDiorioif  bt.— The  jurisdiction  of  the  tribunal  whose 
judgment  is  involved  over  the  person  detained  and  the  subject  matter 
may  be  inquired  into  at  all  times  on  habea$  oorpl«^  though  mors 
irregularity,  informality,  or  error  cannot  be.    State  v.  Kinmore^  306. 

Seo  Extradition,  3;  Jurisdiotiom,  2, 

HIGHWAYa 

I.  Thb  Bstabltshmbnt  of  a  Qradb  does  not  necessarily  require  the 
enactment  of  an  ordinance  or  other  legislative  action,  but  may  be 
shown  by  the  nature  of  the  improvement  on  the  surface  of  the  highway 
under  the  direct  sanction  of  the  proper  authorities,  whether  in  accord- 
ance with  an  ordained  grade  line  or  not.     Smith  ▼.  CommiBtionerM^  G99L 

SL  Chanqb   in    Oradb    op. — If  a  public  highway  is  so  laid  out  as  to 

indicate  that  it  is  designed  for  permanent  use  by  the  public  without 

substantial  alteration,  and  an  abutting  owner  improves  bis  proper^ 

with  reference  thereto,  and  to  its  reasonable  improvement  in  the  future 

for  the  public  convenience,  any  subsequent  change  in  the  grade  sub* 

stantially  impairing  his  passage  to  and  from  the  highway  is  an  injury  to 

his  property  for  which  he  is  entitled  to  compensation.    Smith  ▼.  CSosi- 

missionere,  699. 

HOMESTEAD. 

I.  A  Homestead  is  not  Exempt  7rom  a  Likn  in  Payor  op  a  Matbriai^ 
MAN  who  furnished  materials  to  bo  used  in  the  improvement  thereof 
and  can,  therefore,  be  directed  to  be  sold  in  satisfaction  of  such  lien. 
Bonner  v.  Minnier,  441. 

Sl  a  Partner  is  Entitled  as  Against  Creditors  op  thb  Firm  to  ebim 
and  hold  a  homestead  in  the  partnership  real  estate  Forgumm  t« 
SfeUh,  459. 

See  Judgment,  8;  Mortgaobs,  2. 
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HOMICIDE. 

L  AiDTifo  AND  ABKrnxo.  — In  the  atweiice  of  m  oonspiraoy,  one  who  it 
present  when  a  homicitle  is  coiiimittcd  by  another,  upon  a  aaddea 
quarrel  or  in  the  heat  of  passion,  is  not  guilty  of  aiding  or  abetting  the 
bomlcide,  although  be  may  be  involved  in  an  independent  fight  with 
others  of  the  party  of  the  deceased,  unless  he  does  some  overt  act  with 
a  view  to  pro. luce  that  result,  or  purposely  incites  or  encoarages  the 
prinicipal  to  do  the  act.      IVooltoeaver  v.  StaU,  667. 

%  Murder — Killing  of  P£R3o:i  not  Intended. — When  one  person  forms  a 
deliberate  purpose  to  kill  another,  and  fires  a  pistol  at  him  for  that  pur« 
pose,  the  fact  that  the  ball  misses  its  intended  victim  and  kills  another 
person  does  not  relieve  the  murderer.     Commonwealth  v.  Breyessee^  729. 

3.  Murder — Evidence — Ckedibilitt  of  Defendant. — On  a  trial  for  mnr- 

der  the  extent  to  which  the  accused  is  contradicted  by  the  witnesses,  the 
character  of  the  testimony  given  by  them,  the  reasonableness  of  his  own 
testimony,  and  its  consistency  with  the  established  facts  in  the  case, 
are  all  proper  sultjccts  for  consideration  by  the  jury  in  determining  the 
credit  to  which  his  testimony  is  entitled.  Commonwealth  v.  Breyesaee^ 
129. 

4.  Murder — Evidence — Threats. — On  a  trial  for  murder  an  overt  act  or 

hostile  demonstration  on  the  part  of  the  deceased  against  the  accused 
must  be  proved,  before  communicated  threats  by  the  former  against 
the  latter  are  admissible  in  evidence.    Slate  ▼.  Han-ia,  259. 

6.  Murder— Evidence— Threats. — In  a  murder  case  it  is  within  the  dis- 
cretion of  the  trial  court  to  determine  whether  a  hostile  demonstration 
had  been  made  by  the  deceased  against  the  accused  so  as  to  make 
communicated  threats  by  the  former  against  the  latter  admissible  in 
evidence.     Stale  v.  Harris^  259. 

6.  Murder — Sblf-defense. — Life  may  be  lawfully  taken  in  self-defense,  but 
it  must  appear  that  he  who  takes  it  was  in  imminent  danger  of  death  or 
great  bedily  harm,  and  that  no  other  way  of  escape  from  the  danger 
was  open  to  him.     Commonicealth  v.  Breyessee,  729. 

See  Evidence,  10. 

HUSBAND  AND  WIFR 
See  Judgments,  8;  Marriage  and  Diyoboi^ 

IMPEACHMENT. 
See  Officers,  3,  4;  WrrNXHSBS,  3-8. 

INCOME. 
See  Estates,  2-6;  Powers,  2;  Wills,  8. 

INDEMNITY. 

See  SUBKTTBHIP,  4 

INDICTMENT. 
JoiNDSB  or  Fblonibs— Election  between  Counts. — While  there  oan  be 
no  such  joinder  of  felonies  in  the  same  indictment  as  to  include  sepa- 
rate transactions  in  fact,  yet,  when  the  relation  which  tha  accused 
sustains  to  a  certain  transaction  and  the  facts  connected  therewith  are 
shrouded  in  doubt,  the  indictment  may  embrace,  in  separate  oonnta, 
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separate  distiuct  feloniei  in  ooDnection  therewith,  and  if^  on  th«  tria], 
distinot  transactions  are  developed,  the  state  may,  at  the  reqnaet  of  tha 
accused,  lie  forced  to  elect  upon  which  connt  or  trantaotioa  to  proaa 
cate.    MtKemie  r.  SUUe,  795. 

See  AffsaIi,  2;  Niw  Teial^  1;  Rapi^  % 

INDORSERS. 
See  Mabruob  aitd  Diyorob,  2,  3;  Nigotiabli  IjiRBi7iaara%  tl^  IQl 

INFANXa 
See  JuDOMBHTS^  7;  LncrrATioirs  or  Aotions,  6;  Mastkb  avd  Siktabt,  8^  4| 

Railroads,  20,  21. 

INFORMATION. 
See  Rape,  Z 

INJUNCTIONS. 

Municipal  Corposatiovs — Injunction  Against. — A  city  may  be  enjoined 
to  prevent  it  from  maintaining  a  multiplicity  of  prosecntiona  under  an 
invalid  ordinance.     SoiUli  Covington  etc  By.  Co.  r.  Berry,  161. 

See  Assign MKNT  tor  thi  Bbnrfit  or  Criditobs;  Ck>iiTRAOTa,  ISL 

INQUISITION. 
See  Insanb  Persons,  S. 

INSANE  PERSONa 
1.  Constitutional  Law— Jury  Trial— Lvnaot. — A  statute  providing  that 
a  commission  de  luneUico  irtquirendo  shall  be  executed  before  a  jury  of 
twelve  men  does  not  violate  the  right  of  trial  by  a  jury  of  twenty-foor 
men  as  guaranteed  by  the  constitution.     De  Hart  v.  Conditt  545. 

5.  LuNACT— JuRT  Trial. — A  finding  of  lunacy  concurred  in  by  twelve  Jury- 

men is  not  defeated  by  the  fact  that  only  eleven  of  them  visited  the 
alleged  lunatic  for  personal  examination.     De  Hart  v.  Condii,  545. 

3.  Lunacy— Finding  or — Rioht  to  Trayebsb. — When  a  reasonable  donbt 

exists  as  to  the  propriety  of  a  finding  of  lunacy  made  by  a  jury,  the 
alleged  lunatic  should  be  allowed  to  traverse  the  inquisition.  Dt  Bart 
V.  Condit,  645. 

4.  Deed  or  Insane  Person — Ayoidanoe  or— Eyidbncs. — ^The  record  of 

statutory  proceedings  adjudging  a  person  insane  and  a  fit  anbjeot  for 
treatment  in  a  hospital  for  the  insane,  is  not  admissible  in  evidence  te 
prove  the  insanity  of  such  person  in  an  action  to  avoid  a  deed  made  by 
him.     Dewey  V,  AUgire,  ^S. 

6.  Deed  or— Avoidance  or  Bona  Fide  Purchaser— Restitutioh  or  Con- 

sideration.— The  deed  of  an  insane  person  may  be  avoided  as  against 
his  grantee  without  notice  and  as  against  an  innocent  purchaser  from 
such  grantee  without  restitution  of  the  consideration  paid  by  the  last 
purchaser.  Dewey  v.  AUgire,  468. 
8.  Avoidance  or— Deed  or. —In  the  absence  of  fraud,  mere  imbecility  or 
weakness  of  mind  in  a  grantor,  however  greats  doea  not  avoid  his  deedf 
but  it  may  be  avoided  for  actual  insanity  indneing  the  oonveyanei^ 
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althongh  the  eyiilence  does  not  show  an  absolute  want  of  reason  aod 
ttDdarstanding  at  the  time  of  its  ezecution.     Dewey  r.  Alight^  468L 

See  Bonds,  2. 

INSOLVENCY, 

Bmckkt  Tbubt  for  D£btor— Rights  of  Creditors— Estofpbl.— Accept- 
ance by  creditors  of  their  share  of  their  debtor's  assets  in  an  action 
bronght  by  his  assignee  in  insolvency  to  settle  the  tmst  does  not  estop 
them  from  subjecting  to  their  claims  goods  sold  by  snch  assignee 
to  one  who  purchased  them  for  and  with  the  money  of  the  debtor, 
and  it  makes  no  difference  that  the  goods  sought  to  be  subjected  to 
their  claims  are  not  the  identical  ones  obtained  from  the  assignee. 
RoUischifd  ▼.  Kohn,  184. 

See  Assign MBNT  for  the  Benefit  of  Creditors. 

INSTRUCTIONS. 
See  Appeal,  8;  Contracts,  7;  Justices  of  the  Pxaci. 

INSURANCE. 

1.  Vacation  of  Premises— Notice,   When  must  be  Given. — A  policy 

of  fire  insurance  providing  that  the  insurer  shall  not  be  liable  for 
loss  *Mf  the  premises  hereby  insured  become  vacated  by  the  removal 
of  the  owner  or  occupant  without  immediate  *  notice  to  the  com- 
pany and  consent  indorsed  thereon,**  notice  must  be  given  within  a 
reasonable  time  after  vacancy,  and  if  so  given  the  policy  remains  in 
force  until  consent  is  refused  by  the  insurer.  In  such  case  immediate 
notice  must  be  construed  to  mean  notice  within  a  reasonable  time,  in 
view  of  the  circumstances  and  positions  of  the  parties  in  respect  to 
means  of  communication  with  each  other.  What  would  be  reasonable 
time  as  between  the  parties  living  in  the  same  city  or  having  ready 
means  of  communication  would  be  very  unreasonable  if  applied  to  an 
insured  who  lives  a  considerable  distance  from  a  postoffice,  or  a  rail* 
road,  or  the  agent  of  the  company  who  has  placed  the  insurance. 
Strunk  v.  Fireman s  Inn,  Co.,  721. 

2.  Notice  of  Vacation  of  Premises— Acts  of  Agent  after  Tbrmina* 

TiON  OF  AoENCT. — Though  the  failure  of  the  agent  of  the  insurer 
who  has  placed  the  insurance  to  notify  the  insured  of  the  termination 
of  his  agency,  when  requested  to  notify  the  insurer  of  a  vacation  of 
the  premises  in  compliance  with  a  policy  requiring  immediate  notice 
of  such  vacation  to  be  given,  does  not  continue  his  agency  as  far  as  the 
insured  is  concerned,  yet  the  acts  performed  by  such  supposed  agent 
for  the  purpose  of  transmitting  notice  to  the  insurer  is  proper  evi« 
dence  to  show  how  notice  was  sent,  and  that  reasonable  promptness 
and  diligence  was  exercised  by  the  insured  in  giving  notice.  Strunk  r* 
Fireman**  Itu,  Co.,  721. 

t.  Proofs  of  Loss  are  Properly  Received  in  Evidence  and  submitted 
to  the  jury  for  the  purpose  of  showing  compliance  in  respect  to  them 
with  the  conditions  of  the  policy.  They  are  also  relevant  when  the 
defense  is  interpobed  that  the  plaintiff  has  been  guilty  of  haying  sworn 
falsely  therein.    Hennewy  v.  Niagara  etc  Im.  Co,,  892. 

i.  Arbitration,  Demand  for,  When  Unnboessart. — Though  a  policy  of 
insnranc*  declares  that  in  the  event  of  a  disagreement  as  to  the  amount 
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of  the  loss  It  shall  be  ucertaiaed  by  appraiser^  yet  if  aa 
deuies  all  lialuUty,  and  does  not  demand  the  appointment  of  appimi^ 
era,  an  action  may  be  suBUined  against  him  without  firat  procuring  aa 
appraisement  to  fix  the  amount  ot  his  lo;iS.  Htnneujf  r.  Hiaffora  tie, 
Ins.  Co.,  892. 

6i  Marin  K  Imsubakcb— FoRFSiruaB  for  Failure  to  Pat  Premxuie. — Apok 
icy  of  marine  insurance,  providin/;  that  it  shall  be  void  apon  the  faiinre 
of  the  insured  to  pay  the  premium  within  a  certain  time  after  nuttority 
and  demand,  is  not  renderod  ?oid«  but  voidable  only,  by  a  breach  of  sncfa 
eoii<lition,  and  the  insurer  may  elect  to  continue  the  policy  in  force,  not- 
withstauiliug  the  default  in  the  payment  of  the  premium.  Louisville  (7»- 
derwiitrr*  v,  /'rnre,  176. 

8.  Marine  Insurancr — Neoligbncr  or  Master  as  Atoidihq  Polict. — 
When  a  inarino  p<dicy  insures  against  the  perils  or  "unavoidable  dan- 
gers" of  the  sea  or  river,  the  mere  neglect  of  thoee  in  charge  of  the 
vessel,  in  making  a  landing  or  otherwise,  does  not  free  the  insurer  froaa 
liaUdity.     Louisville  (JtulerwrUen  v.  Peiic^,  17d. 

7.  Marine  Insurance — Abandonment — What  CoxsTrruTBS. — An   aban- 

donment of  an  insured  vessel  as  for  a  total  loas,  to  give  the  insured  the 
right  to  claim  the  full  amount  of  insurance,  must  include  not  only  an 
intention  to  abandon,  but  a  relinquishment  of  all  right  to  the  property, 
anil  although  the  insured  may  give  notice  to  the  insurer  of  an  intention 
to  a))an<1on,  yet,  if  he  all  the  time  continues  to  hold  against  the  right  of 
the  latter,  and  to  claim  and  use  the  property  as  his  own,  there  is,  in 
fact,  no  abuidonment;  and  ho  can  recover  upon  the  policy  only  what 
may  in  fact  be  his  loss.     Louutrilte  UnderwriterB  v.  Pencf,  176. 

8.  Marine  Insuhanck — Abandonmknt,  When  Valid. — If,  in  all  probability, 

the  expenditures  that  must  be  incurred  to  deliver  an  insured  vessel  from 
peril  will  be  more  than  half  her  value,  and  if  her  peril  is  such  that  a 
oonsiderate  owner,  if  uninsured,  would  not  attempt  to  save  her  because 
of  such  great  expense,  an  abandonment  as  for  a  total  loss  is  valiil,  under 
a  policy  of  insurance  providing  that  there  shall  be  no  abandonment,  as 
for  a  total  loss,  unless  the  injury  sustained  is  equal  to  fifty  per  cent  of 
the  agreed  value  of  the  policy.  In  such  case  the  fact  that  the  vessel 
does  not  ulttnMtely  prove  an  absolute  or  total  loss  does  not  defeat  the 
claim  for  the  insurance.     Louiwille  Undet-wrUers  v.  Pence,  17d. 

9.  Life— Contract  for.  When  Mar  Couplete.— If  it  is  agreed  between 

an  appiit'ant  for  life  insurance  and  a  local  agent  that  an  applica- 
tion shiill  be  sent  to  the  insurer  representing  the  premiums  as  paid 
in  cash  when  in  fact  the  agent  has  accepted  premium  notes,  and  the 
policy  is  issued  and  sent  to  such  agent  who,  becoming  distrustful  of  the 
financial  solvency  of  the  assured,  enters  into  an  agreement  with  him 
whereby  the  note  is  surrendered  and  the  policy  returned  to  the  insurer 
and  canceled,  such  policy  has  never  l>ecome  a  perfected  contract,  and  its 
inrrender  and  cancellation,  though  without  the  assent  of  a  person  other 
than  the  assured  named  therein  as  beneficiary,  prevent  any  liability 
from  arising  against  the  insurer  if  the  applicant  had  agreed  that  any 
policy  which  should  be  issued  under  his  application  should  not  be 
enforced  until  the  actual  payment  of  the  premium.  OriJUh  v.  New  York 
eic  In».  Co.,  96. 

10.  Life — Waiver  of  Payment. — A  provision  in  a  policy  of  insurance  that 
the  insurer  shall  not  be  liable  thereon  until  the  premium  u  actually 
paid  ia  waived  by  an  unooudittonal  delivery  of  the  pcdicy  to  the  aa* 
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■ared  m  a  cotnpleted  eontraefe  onder  an  exprasf  or  implied  agreamenl 
that  credit  shall  be  given.     Ortffith  v.  I^ew  York  etc  Ina*  Co.,  96. 

11.  Lifb^Waiticr  bt  Insurer,  Statutory  Rights. —If  a  statate  de- 
claree  that  no  life  insurance  company  shall  have  the  power  to  declare 
forfeited  or  lapsed  any  policy  by  reason  of  nonpayment  of  premiuma, 
unless  notice  shall  be  given  as  in  the  statute  stated,  any  contract  between 
the  company  and  the  assured  stipulating  for  a  forfeiture  of  the  policy 
in  the  altsence  of  such  notice  is  ultra  vires  and  void.  The  statute  indi- 
cates the  legislative  will  that,  as  a  matter  of  public  policy,  life  insur- 
ance corporations  shall  be  deprived  of  the  power  to  declare  forfeited 
policies  of  insurance  for  the  nonpayment  of  premiums  except  in  the  pre- 
■criiied  mode,  and  a  waiver  on  the  part  of  the  assured  cannot  be  con- 
sidered to  confer  a  power  which  the  statute  has  taken  away.  OrifiCh  v. 
New  Ymk  etc.  Int.  Co.,  96. 

12.  LiFB— Nonpayment  of  Notb  Given  for  Prshiuh. — If  insurance  ia 
effected  on  the  life  of  the  assured  and  a  policy  delivered  on  the 
aasnmption  that  the  premium  has  been  paid  in  cash,  when  such  payment 
has  in  fact  been  made  to  a  local  agent  by  a  note  which  he  has  received 
as  cash,  and  he  has  become  liable  to  his  principal  for  the  amount  thereof, 
this,  as  against  the  insurer,  is  equivalent  to  proper  payment  to  the  local 
agent,  and  the  nonpayment  of  the  note  at  maturity  cannot  work  a  for- 
feiture of  the  policy,  nor  can  it  support  a  surrender  of  the  policy  made 
without  the  consent  of  the  person  named  therein  as  beneficiary.  OriJJUh 
V.  New  York  etc  Ina.  Co.,  96. 

13.  Life — Surrender  of  Policy  Without  As8bnt  of  the  Benefici- 
ary.— If  a  policy  of  insurance  is  regularly  delivered  in  pursuance  of 
a  consummated  contract  to  one  who  has  procured  insurance  upon  his 
own  life  payable  to  another,  the  assured  cannot  surrender  the  policy 
without  the  consent  of  the  beneficiary.  OriJUh  v.  New  York  etc  Ina. 
Co.,  96. 

14.  Sufficiency  of  Complaint  —  Loss  Payable  to  Mortgagee. — As 
agaiust  general  demurrer  a  complaint  alleging  that  the  property  In- 
sured has  been  totally  destroyed,  and  that  a  mortgagee,  to  whom  the 
loss  is  payable  under  the  policy,  has  sustained  loss  and  damage  in  a 
specified  sum,  sufficiently  alleges  loss  and  damage  to  the  insured  owner. 
Maxt-y  V.  New  Hampshire  etc.  his.  Co.,  325. 

15.  liOSM  Payable  to  Muktoaqee— Parties.^ A  policy  of  insurance  by 
the  terms  of  which  a  loss  thereunder  is  made  payable  to  a  mortgagee 
is  a  contract  for  the  benefit  of  the  mortgagee,  and  either  he  or  his 
assignee  can  enforce  the  liability  in  his  own  name  to  the  amount  of  the 
mortt^age  debt  without  joining  the  insured  aa  a  party.  Maxqf  v.  New 
Uampjfhite  etc  Ins,  Co.,  325. 

16.  Prohibited  by  the  Law4  of  a  State. — If  the  laws  of  a  state  reg- 
ulating the  business  of  insurance  therein  declare  that  all  insurance 
effected  by  foreign  corporations  which  have  not  complied  with  such 
laws  is  unlawful,  void,  and  of  no  effect  whatever,  a  policy  issued  in 
violation  of  this  rule  is  void  not  only  in  that  state,  but  in  every  other, 
and  hence  no  recovery  can  be  had  thereon  in  the  state  in  which  such 
corporation  was  organized.      Wood  v.  Cascade  etc  Ins,  Co.,  917. 

17.  Statutes  Regulating  Construction. — A  statute  providing  that  "no 
company"  shall  transact  an  insurance  business  within  the  state  withont 
having  received  proper  license  to  do  so  from  the  state  insurance  supsr- 
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inUndent,  incladM  individaala  or  mMoeUtioiu  of  tDdiTidiuJi^  ■• 
M  incorporated  oompaniec     Stale  t.  Stone,  388. 

18b  Right  or  Statb  to  Rbodlatb.— A  statute  prohibiting  one  from  act- 
ing as  agent  or  solicitor  for  any  individual,  association  of  individad^ 
or  corporation  in  the  transaction  of  insurance  bimneai  willuB  the 
state,  unless  such  agent  has  obtained  from  the  state  snperiniBedeBl 
of  insurance  a  certificate  authorizing  him  to  so  act»  or  before  anch  in- 
dividual, association  of  individuals,  or  corporation  shall  have  been  daly 
anthorised  and  licensed  by  snch  superintendent  to  tranaaet  ioamraBcs 
business  in  the  state,  and  providing  that  a  violation  of  the  terma  of  sack 
statute  shall  constitute  a  misdemeanor,  is  a  valid  exercise  of  the  right 
of  a  state  to  regulate  insurance  business  within  its  Umita.  Siaie  t. 
Stonf,  383. 

10.  Right  or  Stats  to  RBoaLATa.~A  state  has  the  right  to  preaeribe  rea- 
sonable conditions  upon  which  insurance  business  may  bo  carried  on 
within  its  limits  by  individuals  as  well  as  by  corporations,  provided  it 
does  not  discriminate  between  citizens  of  equal  standing  and  aisift 
within  or  without  the  sUte.     Slate  v.  Slone,  388. 

INTEREST. 
iHTHBm  ON  MoNiT,  after  it  is  due,  is  recoverable  as  a  mattar  of  l^gal  i%kL 
Wood  ▼.  Cascade  etc  Ine,  Co.,  917. 

JEOPARDY. 
See  Juoomsnts,  lOl 

JOINDER. 

See  IsmorumvT, 

JUDGMENTS. 

I,  JvDQUKXT  upov  CoHSTRUOTivB  Sbryiok  OF  Prooisb  based  OB  an  aiBdavil 
to  procure  the  service  of  summons  by  publication  which  states  "that  the 
defendant  has  departed  from  this  state  and  cannot  be  found  therein,'' 
is  insufficient  to  support  a  judgment  based  thereon,  and  such  judgment 
is  absolutely  void.  It  is  essential  that  the  affidavit  should  state  pro- 
bative facts  from  which  the  court  may  draw  the  conclusion  that  due 
diligence  has  been  used  to  ascertain  the  whereabouts  of  the  defendant 
and  that  he  cannot  be  found  within  the  state.  Palmer  T.  McMasler, 
434. 

t.  A  Judgment  Based  upon  a  Summons  not  Attbstsd  bt  thx  Sxal  of  ttie 
coart  is  void,  and  a  deed  pursuant  to  a  sale  under  ezecation  issued  upon 
such  judgment  will  be  canceled  in  equity  as  a  cloud  upon  complainant's 
title.     CliiOate  v.  Spencer,  426. 

lb  Fraud  in  Obtain  iNQ—Ck)LLATBRAL  Attack. — A  judgment  or  decree 
obtained  by  fraud  is  not  void  in  the  sense  that  it  can  be  assailed  in 
a  strictly  collateral  prooeeding.  It  is  voidable  at  the  election  of  the 
injured  party  only,  and  not  absolutely  void.  Smilheon  t.  SmUkmm, 
604. 

ii  Equitablb  Relief  Against. — A  court  of  equity  cannot  raoate  a  judg- 
ment at  law  merely  on  the  ground  that  the  process  in  the  suit  in 
which  such  judgment  was  rendered  was  not  served  on  the  defendant  as 
shown  by  the  officer's  return.     In  such  case  the  judgment  defendant 
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mnat.  In  order  to  obtain  relief,  allege  and  prore  that  he  had  a  merito- 
riooa  defense  to  the  action  at  law.    Jane»  v,  Hotoeli,  494. 

1,  JvDOMUiTs  Obtain BD  bt  Fbaih) — Rblibv  in  Bquitt,  what  Coubjv  mat 
Gbamt. — A  penon  against  whom  a  judgment  or  decree  has  been  ob- 
tained by  frand  must  seek  relief  in  the  court  in  which  the  judgment 
or  decree  was  rendered,  and  an  independent  suit  to  annul  the  judg- 
ment and  for  other  relief  eannot  be  maintained  in  another  ooort  pos- 
sessing the  same  jurisdiction,  or  in  another  eonrt  possessing  geneiml 
equity  jurisdiction.     SmUhaon  r.  Simihaon,  604. 

A,  Judombnts  bt  Dbtault— Vaoatino  ih  Bqcitt. — A  judgmont  tdiem 
by  default  after  settlement  between  the  parties,  contrary  to  pUintifTs 
promise  to  dismiss  tho  action,  relied  upon  by  defendant,  may  be  Taeated 
and  set  aside  In  equity  when  statutory  proceedings  are  inadequate  to 
afford  relief.    CodwMader  T.  McOla^^  486. 

7«  JuDOMBXTB  BT  Dbfavlt^Vaoatino  fOB  Fbaud.— A  judgment  taken  by 
default  after  ssttlement  between  the  parties,  contrary  to  plaintiff's 
promise  to  dismiss  the  action,  relied  upon  by  defendant,  may  be  vacated 
and  set  asides  although  the  judgment  plaintiff  is  an  eoMncipated 
infant.    OadwOader  r,  MeCla^,  496. 

t.  Mabbibd  Wokbn— CoNOLuaiVBNiss  ov  Judombnt  AoAnisv.^A  judg- 
ment by  default  rendered  against  a  married  woman  and  her  husband 
decreeing  a  sale  of  their  homestead  under  mortgage  foredoeure  cannot 
at  her  instance  be  set  aside  at  a  subsequent  term  of  the  court  on  the 
ground  that  the  mortgage  or  its  acknowledgment  by  the  wife  was  void. 
Such  judgment  after  the  expiration  of  the  term  is  r€$  JudietUa,  cren 
as  to  such  married  woman.    Dam  v.  Jenkm$,  197. 

f.  Cbimiiiaii  Law— -Jiopardt — PBOSBcirnoN  Undbb  Ordikanob.  ^ The 
same  act  committed  l^  a  person  may  constitute  a  crime  against  the 
state  law  and  a  different  petty  offense  against  municipal  regulatiou;  and 
the  two  offenses  being  different^  each  may  be  punished  separately  without 
riolating  a  constitutional  prohibition  against  placing  one  twice  in  Jeop- 
ardy for  the  same  offense.    BiaU  r.  Fourcade^  849. 

Ifoe  Admibaltt;  ATTAomfBNT,  8;  Co&fokation8,  21;  Squitt,  4^  6;  JirM« 
OAL  Salbb;  LunrATioin  ov  Aotions^  2;  Mabriaob  av9  DxfQmaa^  7»  %• 

JUDICIAL  KOTIOK 
See  ByiDBHa%  4-7. 

JUDICIAL  8ALB8. 

IV  R  ApnAM  TKAT  A  JaDGMBBT  HAS  BBBN  BnTBRID^  Bad  BB  ClieeutleB 

issued  thereon  under  which  a  sale  was  made,  and  afterwards  oonflrmed 
by  the  courts  it  will  be  presumed  that  the  proceedings  leading  up  to 
such  sale  were  regular.     Taeoma  Qmcery  Co,  r.  Drakam^  907* 

See  Bq9itt,  4;  ExxounoN,  IL 

JURISDICnOK. 

1.  LfstrvnoiBNGT  ov  PirrnoH.  — The  probate  court  cannol  acquire  Jurie- 
diction  to  proceed  against  a  child  or  its  natural  or  legal  guardian  for 
the  purpoee  of  committing  it  to  the  state  public  school  when  the  petition 
er  application  upon  which  the  proceeding  rests  ie  wholly  Inadsquate 
and  insuflBcient  State  r.  Kinmort^  909. 
AM.  &L,  Kmgn  Vou  XU  —  69 


978  Iffosz. 

&  CoMfLtor  UsTWtnr  Fbdbeal  aho  State  Goum.  —  State  eowrte  aai 
the  jndgM  thmtd  kare  no  jnriadietion  or  power  imder  kabtaa  oorpi^ 
or  oUiorwiM,  to  ditchargt  ponoiw  who  an  hold  in  cnotody  by  antlioiity 
of  tho  fodonU  oourti,  or  by  Aotbority  of  commiMioner*  tkaxvol^  or 
by  olBooro  ol  tho  United  Statot  acting  nndor  the  laws  thorool,  althoo^ 
tho  jadgmonta  or  ordora  of  tha  federal  eoarte  or  comm 
iUogaL  The  remedy  in  each  caeeo  is  only  in  the  Unitod  Stat 
Im  f  CbpenAaoer.  882. 

8oe  AmnmALTT,  S;  Aaaiomf rmt  fOR  thb  Bavurr  or  Cxxditob^  Att. 
maMTt  4-4S;  Coiitbmft,  4;  Equitt,  1,  2;  ExioirroBfl  awd  ADMixanu* 
iox%2;  Habbab  CoRpoSi  3|  4;  Labcbmt,  4;  liauuAOB  abi>  Ditobcb^  & 

JUSTICES  OP  THE  PEACE. 

If  A  JranoB  OF  THB  Pbacb  Ivstructs  a  Jcbt  ho  moat  inatniei  tli«B  cor- 
lootty,  otherwieo  tho  judgment,  whioh  ia  probably  tho  reoalt  «if  tha 

wUL  bo  Mt  aside.     Eirtk  r.  GroAm^  Ml. 


JURY  AND  JUROBa 
See  Tbiau 

KKOWLEDOB. 
See  CoBTOBATioHi^  19. 

LACHES. 
8ae  Equitt»  7;  LnuTATiom  C9  Aomum,  9^  t, 

LANDLORD  AND  TENANT. 

Oil  Lbabb^  beeanoe  of  the  fngitive  and  wandering  eziatenoe  of  tiio  oO  within 
the  limits  of  the  traot  of  land  leased,  partakes  of  tho  character  of  a  IsMa 
for  general  tillage,  rather  than  that  of  a  lease  for  auning  or  qvacryiaf 
Bolid  ounerala.     Wettengel  t.  Oomdeg,  78SL 

y  LARCENY. 

L  KiLLmo  A:iixAL  to  Cokcbal  Pbbtioob  Thbit.— Tho  taking  and  de- 

atmotion  of  an  animal  from  an  innocent  pnrohtaer,  by  the  party  who 
originally  stole  and  sold  it^  the  second  taking  being  to  oonoeal  tho  fixat 
theft,  oonstitutes  larceny.  StegaU  ▼.  State,  761. 
t.  DESTBUcnoB  or  Propbrtt  Stolbh  to  Conceal  Tbbtt. — To  oooati* 
tnte  the  felonious  taking  in  laroeny  it  is  not  necessary  that  the  tak* 
ing  fhould  be  done  lueri  eau$a;  a  taking  with  intentioa  to  destroy  Uie 
property  to  conceal  the  oTidenoe  of  a  proTiona  theft  thereof,  if  dooe  for 
the  benefit  of  the  offender  or  another  person,  ia  soffieient  to  oonstitate 
laroeny  though  no  pecuniary  benefit  arises  therefrom.  SteyaSL  t.  6fa<e^ 
761. 

IL   EVIDBNOB—UVRKCORDBD  MaRS  OB  BrAND  ON  AnIMAL    StOLBK. — ^Ob  a 

trial  for  larceny  in  bringing  an  animal  stolen  in  one  state  into  another, 
where  the  statute  provides  that  an  unrecorded  stock  brand  or  mark  shall 
not  be  any  evidence  of  the  ownership  of  any  animal  npon  which  it 
appears,  the  brand  on  the  animal  stolen,  if  not  recorded  in  such  state 
where  the  prosecution  takes  place,  ia  not  admissible  as  evidence  of 
ownership  for  any  purpose,  whether  the  statutes  of  both  statea  on  tbe 
anbject  are  the  same  or  not.    McKetrnk  ▼•  SUUe,  786. 
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4.  Banromo  Stolen  Profirtt  into  Stati.— A  p«nc«  may  be  proseooted 

and  ponished  in  Tazmt  for  larceny  eommitted  ,by  eteeling  property 
beyond  iti  bonndariee  «ad  bringing  it  into  that  state.  The  eoanty  ta 
whioh  the  Mcnaed  is  found  ie  the  eoanty  in  whieh  ho  ihoiild  be  proe^ 
Mted.    kcKMmk  r.  State,  IW. 

LAWYEB& 
See  Attobvbt  avd  Ounv. 

LEASE. 
See  Dimi;  LaxpLoao  am9  Xvaaik 

LEGISLATURE. 

1.  A  LaonLAnn  Aor  n  one  which  predeterminee  what  the  law  shall  ba 
for  the  regnlation  of  future  eases  falling  within  its  proviaieub  whila  a 
judicial  act  is  a  determination  of  what  the  law  is  in  relation  to  soma 
existing  thing  done  or  happened.     Wukem  ▼.  Board  of  Svptt  w'siii  >,  17. 

5.  CoasTiTUTiOHAL  Law— CuBATiTB  STATum.  —If  the  thing  wanted  or  failed 

to  be  done,  and  which  constitutes  the  defect  in  the  proceeding,  is  some 
thing,  the  necessity  for  which  the  legislature  might  have  dispensed  with 
by  prior  statutes,  then  it  is  not  beyond  the  power  of  the  legislature  to 
dispense  with  it  by  a  subsequent  statute;  and  if  the  irregularity  consists 
of  not  doing  some  act  or  in  the  manner  of  doing  some  act,  which  the  legia- 
lature  might  have  made  immaterial  by  prior  law,  it  is  equally  eompa- 
tent  to  make  the  same  immaterial  by  a  subsequent  law.  €htd&n  ▼•  8tm 
Diego,  73. 
1.  Constitutional  Law— Dub  ?boci88  ov  Law— Lboulatitb  QunnoNS. — 
The  legislatire  authority  has  a  perfect  right,  without  any  notioe  to  the 
parties  to  be  affected  by  its  action,  to  open  up  a  street  and  to  determina 
the  dibtrict  to  be  affected  thereby  and  made  chargeable  therefor. 
Wuken  t.  Board  qf  Superviaort,  17. 

See  Cobtobations,  3;  Municipal  CoRPORATiONfl^  ft,  t,  m7;  Oiviobb%  S,  4| 

Statutes. 

UBBL. 

A  DxviNDANT  MAT  Show  Peovocation  FOB  AN  Allbqbd  Libbl,  oonsist* 
ing  of  prior  publications  against  himself  of  a  provoking  character^ 
aad  to  which  the  plaintiff  contributed.    Do  Camp  ▼.  ArdUbdH  CM, 

LICENSE. 
See  Insubanoi,  17. 

UEN. 

DaniNsn.— One  who  may  defend  against  a  lien  may  objeol  that  the 
lien  had  expired,  or  the  remedy  upon  it  was  lost,  before  the  aotum  was 
eommenoed  against  him.    ffokanmm  ▼.  C/underoon,  8M. 

8ee  Amioniont;  OoBPOBAnoNS,  0-11;  Mabbiaob  and  Ditobo^  7|  Mobiw 

OAOI8, 

LIPE-TENANTS. 
See  BsTATaa;  Powbrs,  2;  Wilu^  S,  4 
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UMITATIONS  OF  ACnONS. 

L  Sqihtabui  Pbooisdwos.— Th«  itetato  of  N«w  York 

ilfttuMM  to  naoMrcms  oImms  of  Mtion%  oad  thta  adding  **■■ 
Mtioii,  tho  Umitatioa  of  which  it  not  ■pooifloally  pwnibod  a  1km  or 
tho  loot  titlo,  moot  bo  oommoiiood  within  ton  yooio  oflor  tho  ooaao  of 
notion  ocemoay"  Mibjooti  all  octiooo,  whothor  Ic^  or  oqnitnblob  ftoi 
■tntntory  limitntion.    OUmort  r.  Ham^  664b 

%  A  JoDOMBirr  Obboitob's  Caum  of  Aotioh  to  Sbt  Abidb  a 
AM  Fbaudulbht  m  ogninot  him  dooo  not  noerne  nntil  ho  hao 
jndgmont,  and  ozoontion  bat  iunod  thoroon,  and  boon  fotnrnod 
fiod.  Thorefore,  nntil  oach  jndgmont  and  rotom,  tho  otatnto  of  linita- 
tiono  appUcablo  to  hit  action  doot  not  begin  to  nin.  IFoooor  ▼. 
Hamland,  631. 

t.  Pabtnuuhit.— Ths  Statotb  of  LnriTATioRs  Rum  Aoaxrst  a  Surr  mr  a 
RmBWO  Pabtmu  against  »  liquidating  partner  for  an 
from  tho  dato  when  it  i^ao  tho  duty  of  tho  latter  to  have  had  tho 
in  a  condition  for  its  complete  eettlementk  and  the  operation  of  ihm 
nte  ia  not  poetponed  by  the  fact  that  he  leareo  one  or  more  of  tho  port- 
nerahip  obligatione  nnaettled,  which  are  enbeeqnently  onforood  im  am 
action  againet  the  retiring  partner  by  which  ho  Is  oompeUod  to  poj  tlM 
amount  thereof.     OUmcre  r.  Ham,  654. 

C  Paetnbbsbif— Statotb  of  LmiTArioiis  ih  Suits  fob  ait  Aooomnnra. 
If,  after  the  diseolntion  of  a  partnership,  all  of  its  members  act  as  liqni- 
daton  with  equal  rights  and  duties,  and  neither  is  guilty  of  any  wrong 
in  the  process  of  liquidation,  a  cause  of  action  by  one  against  the  oiher 
for  an  aocouuting  does  not  exist  until  the  liquidation  is  subetaatially 
complete.  Therefore,  though  one  of  them  had,  prior  to  tho  diaaolation, 
withdrawn  moneys  from  the  firm  without  right  as  between  himself  and 
hii  oopartner,  the  latter  may,  by  a  suit  for  an  accounting  Urongbt  as 
soon  as  a  complete  adjustment  of  the  partnership  affurs  was  possible, 
rocorer  moneys  so  withdrawn.  The  statute  of  limitation  against  aBok 
suit  does  not  begin  to  run  at  the  time  of  the  withdrawal  of  tho  monoy^ 
nor  at  the  dissolution  of  the  partnership,  nor  from  any  dato  prior  to  tlM 
time  when  a  complete  adjustment  of  its  affiiirs  can  bo  made,  if  there 
has  been  no  demand  made  for  the  return  of  the  moneys  withdmwn  and 
no  refusal  to  aooouut  for  them  before  the  complete  adjustmsnt  of  the 
partnership  business  became  possible,  and  such  adjustment  was  not 
delayed  by  the  fault  of  either  partner.     Oray  r.  Often,  696. 

i.  Laches. — If  at  the  time  a  conveyance  is  made  to  an  infant  a  parol  agioe 
ment  is  entered  into  between  his  father  and  the  person  paying  the  oon- 
sideration  for  the  conveyance  that  in  the  event  of  the  death  of  tho  child 
while  a  minor  and  the  father  becoming  its  heir,  the  latter  wonld,  on 
demand,  convey  the  property  to  such  person,  and  the  child  some  four 
years  afterwards  and  while  an  infant  dice,  and  the  father  therenpon  in 
the  same  year  removes  from  the  state  and  continues  absent  therefrom, 
and  a  demand  for  a  conveyance  is  made  upon  him  twenty-four  years 
later,  and  an  action  then  begun  to  compel  such  conveyance,  snoh  aotfton 
Is  barred  by  the  laches  of  the  complainant,  though,  owing  to  tiko  abeenoo 
of  the  defendant  from  the  state,  no  statute  of  limitations  is  applicable  to 
the  suit.  Seeutavkh  v.  Morton,  106. 
C  Laobbs. — Though,  as  a  general  rule,  the  statute  of  limitations  does  no% 
run  against  an  express  trust  where  there  is  concealed  fraud,  yet,  if  tho 
injured  party  has  been  guilty  of  great  laches  in  the  prosecution  of  hia 


7.' 
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mnedy,  be  will  be  barred  in  equity  on  aoeonnt  of  tbo 
importanoe  of  having  title  settled.    Stcukmdi  r.  MorUmf  lOii 

See  Chicks,  8;  Tilkobaph  OoMJtAviwg,  % 

LIS  PENDENa 

1*  La  PiKDms  AH  Konci. — In  an  action  to  enforce  a  mecbanio*e  Uen,  a  \ 

of  liipendem  filed  ia  not  binding  upon  one  claiming  an  intereal  in  the 
pfemisee,  nnlese  he  is  a  party  to  the  action  serred  with  snmmona  or 
Tolnntarily  appearing  therein,  or  elaiming  under  one  who  was  mada  a 
party  during  the  life  of  the  lien.  Mere  notice  of  the  snit  does  not  affsal 
him  nnleas  ha  is  thus  actually  made  a  party.  Hokanto»  ▼•  OwmUnam, 
SS4. 

%  The  oommenoement  of  ah  action  and  the  suing  out  of  rammons  by  a 
ereditor  to  subjeet  to  his  claim  property  of  his  debtor,  held  under  a 
■eeret  trust  by  another,  creates  an  equitable  Ui  pendens,  if  the  property 
is  speoiflcally  desoribed  in  the  petition,  and  one  who  purchases  or 
takes  a  mortgage  on  such  property  from  the  fraudulent  trustee  pending 
the  action  is  a  /i«  pendens  purchaser.    RothsehUd  v.  Kohn,  184. 

H  Under  the  Kentneky  statute  an  equitable  fit  pendens  is  acquired  in  a  suit 
to  snb]eet  specific  property  to  the  payment  of  a  debt,  by  filing  a  peti- 
aoa  and  suing  out  summons.     Roihschild  v.  Kokn,  184 

4^  Mwwam  on  FoRaoLOSOBB  Purchassr. — A  purchaser  at  mortgage  sale  is 
not  bound  by  an  action  against  the  mortgagor  involying  the  title  to  the 
mortgaged  premises,  nor  by  a  2m  pendens  filed  in  snob  aeticn,  when  neither 
snoh  purchaser  nor  the  mortgagee  are  made  actual  psrtiss  nntil  after 
snoh  teeeloswtii    Soitmsom  r.  Ounderson,  861 

LOGS. 
8m  Custom,  2;  Ebtoppblp  1;  Watbh, 

LUNACY. 
See  IvsAHB  PiBSOira. 

MANDAMUS. 

1.  A  MlXDAmis  n  a  command  issued  from  a  court  directed  to  some  persoi^ 
corporation,  or  faiferior  court  within  the  jurisdiction  of  the  snpsrisr 
court  requiring  such  person,  .corporation,  or  inferior  court  to  do  soass 
particular  thing  therein  specified.     Swift  r.  Richardson^  127. 

%  Thb  Wrff  of  Mandamus  issues  only  when  there  is  a  clear  uid  specifis 
right  to  be  enforced  or  a  duty  which  ought  to  be  and  can  be  performed, 
and  where  there  is  no  other  specific  and  adequate  legal  remedy.  8w{ft 
▼.  Bicliardson,  127. 

&  Tbb  Writ  of  Mandamus  is  in  Drlawari  Divested  of  All  Its  Pbbroo- 
ATPTB  Fbaturbs,  and  issues  whenever  necessary  for  the  enforcement  of 
a  remedy  by  a  person  having  a  legal  right  against  another  withholding 
that  riglit.     Swi/t  v.  RicJuircUon,  127. 

C  Mandamus  mat  Issue  in  this  State  to  Enforce  the  Right  of  a  Now- 
resident  Stockholder  to  inspect  and  take  copies  of  documents  of  a 
foreign  corporation,  if  they  are  in  this  state  and  in  the  custody  of  the 
person  to  whom  the  writ  is  directed.     Stri/t  v.  Richardson^  127. 

&  A  Mandamus  Against  a  Corporation  to  Enforce  thb  Right  of  a 
flroCKHOLDBR  to  iospcct  and  take  copies  of  corporate  documents  should 


to  Imd 

b«  dlrMltd  to  the  pcnoa  or  oAotr  haTiaf  Um  oottody 

ii  BMrtly  »  miaittorial  oAoor  aottng  by  tbo  dnoolioB  off 

•ad  tbo  oorpontion  iiaolf  nood  not  bo  aodt  a  ynttj  to  tho 

bj  whiflb  tbo  writ  i»  wogbt.    5wi^  r.  i?idbatti«%  1S7. 

OosroBATioiiai  13-15;  MvnciTAi.  Cokfobatkui^  25;  Piginnwt  !■  & 


MARRIAGE  AND  DIVORCB. 

1.  A  liABmu«B  PBoanmo  sr  SrATim  it  iiiTolid,  tboogb  rnntioptill  b  o 
plooo  wboro  tbo  ttotato  U  not  in  loroc^  if  tbo  oontneting  portion  vmt 
boyood  tboir  doouoilo  to  oontroct  thoir  muriogo  for  tbo  jofpooi  off  i 
lag  tbo  probibition.     In  re  WUBmr^s  Mtiaie.  8SI^ 

&  A  Mabeiaos  bbtwbsh  a  Worn  Iff  ah  abo  ab  Ibdiab  Womaji,  iff 
bibitad  by  tbo  law  of  tbo  ctato  or  torritoty,  b  Toid^  tbooftb 
tbo  timo  »  mombor  of  n  tribo  living  witb  bor  poopio  npon  n 
tot  apoii  for  tbam,  and  tbo  nuuringo  wot  oontmoted  in  tbo  U 
ftr  n  ndid  Binrriogo  bod  botb  tbo  partioa  thor»to  boon  Indinnn»     /»  rt 

1  Mabbiaob,  Rbtbal  of  Statutb  PnoHiBmBO.^Tbo«gb  a  otntnto  prabibit- 
ing  n  nukmogo  botwton  on  Indian  and  »  wbito  porMm  ia  repoolod  nfflar 
•nob  a  BMrriago  baa  boon  oontraotod  it  ramaina  nnlawfnl  aad  tavnlid, 
and  tboro  ia  no  praramption  of  a  nbaaqnont  marriago  anaiiig  from  tbo 
fact  tbat  tbo  partiea  oontinnod  thoir  oobabitation  for  aororal  yoan  offlv 
tnch  ropeaL      In  n  WiUmr't  Sdaie,  8M. 

C  II ARBIAOB— Bkbach  OF  OoMTBAOT— Dbfbnsbs.  — ^It  ia  iBipliod  in  OTory  oon* 
tract  to  marry  tbat  any  aabaeqnont  ehango  in  tbo  montal  or  pbymcal 
condition  of  either  party,  without  faulty  ao  aa  to  render  it  impiMeilile 
in  the  nature  of  things  to  accompliab  tbo  objeote  of  the  marriago  mla 
tion,  releaaea  the  partiea  from  tbo  agreomonl  Skadd^ard  r.  BamHtemt 
166. 

•»  Iff ABBTAOB  —  Brbacr  OF  Gk>NTRAor  ~  DtFBHBBB.  ^  The  reappoomnoo  off 
•yphilia  in  a  man,  without  bia  fault,  after  he  haa  agreed  to  marry,  boUer- 
ing  in  good  faith  that  he  baa  been  cured  of  eaeb  diieeio,  releaaea  bin 
from  bis  contract,  and  is  a  good  defense  to  an  action  against  bim  for 
breach  of  his  contract  to  marry.    Shaeklrford  r,  BamiUon,  166. 

C  A  JvDOMBNT  OF-DiTOROB  Gbantbd  im  Ahothbr  8tatb  agaioot  a  wife 
orer  whom  the  courts  did  not  hoTs  jurisdiction,  while  it  may  diasolvo 
tbo  marriage  relation  existing  between  the  parties,  oaunot  affbot  bar 
rights  in  the  property  of  her  husband  aitnate  in  this  state.  Dtmr  t. 
Fortiylhe,  703. 

y,  JuDOMiNT  FOB  Alimobt— LiBB  OF. — ^If  in  a  final  decree  of  divorce  a  wife 
ia  awarded  a  groes  snm  aa  alimony,  such  sum  ia  a  lien  upon  tbo  boa- 
band's  real  property,  if  by  the  statute  of  the  state  every  final  determina- 
tion of  the  rights  of  the  parties  is  declared  to  be  a  judgment,  and  orory 
Judgment  to  be  a  lien  upon  the  lands  and  tenements  of  the  debtor  in 
the  county  wherein  the  judgment  is  entered.     Ckmrad  ▼.  EMrkk^  679L 

IL  A  JuDOKBNT  lOB  Alimomt  IS  A  Dbbtof  Rboord  08  muoh  aa  any  otbor 
Judgment  for  money  is.    Conrad  ▼.  Bvenck,  697. 

See  Bquitt,  S. 

MARRIED  WOMEN. 

« 

Boo  Aobmowlxdombnti^  2|  MobtoaobSi  % 
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MASTER  AND  SERVANT. 

I.  IiTDSPVNOKirT  Co!iTBACTos8. — If  uk  iiidepend«Bt  oontnetor  aa^  lh«  ata> 
trmotae  eoatraot  for  the  perforButnoa  ak  work  that  Is  lawful  ia  ilwlt 
and  the  work  is  psrformed  in  an  unlawful  manner,  either  by  the  wroiif* 
fal  or  negligent  ezecutioa  of  the  work,  and  resulting  in  injury  to 
others,  the  contractee  is  not  liable  in  damages  for  the  injury.  Jamm  ▼• 
McMinimy,  200. 

&  LuBiLiTT  fo«  Nkgliobhob  OF  InnirBKDSNT  CovTRAOTOB.  — If  ft  oon- 
tractee  employs  an  independent  contractor  to  do  work  for  his  ben* 
efit,  which,  in  the  ordinary  mode  of  doing  it,  he  as  a  pmdent  man 
has  reason  to  believe  is  a  nuisance,  he  is  liable  for  injuries  result- 
ing from  it  to  third  persons;  bnt  when  he  has  no  reason  to  belleTe  that 
the  act  contracted  to  be  done  is  a  nuisance,  bnt  is  in  itself  lawful,  and 
it  turns  out  that  during  the  progress  of  the  work  it  is  necessary  to 
ereate  a  nuisanoe  in  order  to  do  it^  the  contractee  is  not  liable  for  in* 
juries  to  third  persons  resulting  from  the  nuisance  before  he  has  notioe 
of  its  existence.  Upon  receiving  such  notice  he  must  take  such  reason- 
ably prompt  and  efficient  means  as  are  in  his  power  to  suppress  the  nui- 
sance to  relieve  himself  from  liability  for  subsequent  injuries  to  third 
persons.     Jamf  v.  McMwrnvy^  200. 

t.  MiNOB  EuPLOTiES— Nkoliqbnck.— In  an  aotion  by  a  minor  employes 
over  fourteen  years  of  age  to  recover  damages  from  his  employer  for 
personal  injury  it  cannot  be  assumed,  as  a  matter  of  law,  that  such 
minor  with  six  months'  experience  in  a  machine-shop  is  incapable  of 
forming  a  judgment  of  the  danger  of  going  up  a  ladder  to  put  a  belt 
on  a  pulley,  especially  when  he  has  the  aid  of  a  warning  given  by 
an  older  and  more  experienced  workman.    Chtentoay  r,  Canrop,  7 IS. 

4  MiNOB  EifrLOTBig^MBAsnRB  ov  RxsFONBiBiLrrT. — ^The  measure  of  a 
child's  responsibility  is  his  capacity  to  see  and  appreciate  danger, 
and,  in  the  absence  of  evidence  of  lack  of  capacity,  he  is  hefd  to  such 
measure  of  discretion  as  is  usual  in  those  of  his  age  and  experi- 
ence. This  measure  varies  with  each  additional  year,  and  the  in- 
crease of  responsibility  is  graduaL  It  makes  no  sudden  leap  al  the 
age  of  fourteen  yeara  That  is  simply  the  point  at  which  the  law 
founded  upon  experience,  changes  tiie  presumption  of  capacity,  and 
casts  upon  the  minor  the  burden  of  showing  his  personal  want  of  experi- 
ence, prudence,  foresight^  or  strsngth  usual  in  those  of  his  age.  Orem' 
VHxy  V.  Conroy,  715. 

i.  A  Mastxb  Cannot  bt  Adopting  Rulbs  and  Rbqulations  for  the  proper 
performanoe  by  his  agents  of  an  act  or  duty  resting  upon  such  master 
exonerate  himself  from  liability  for  the  negligence  of  such  agent  in 
such  performance.    Havkint  v.  New  York  etc  R.  R,  Co.,  618. 

€l  Thb  Liabiutt  of  a  Mastbb  for  the  negligence  of  his  servant,  whereby 
another  servant  is  inj[ured,  does  not  depend  upon  the  doctrine  of 
retpondecU  superior^  but  upon  the  omission  of  some  duty  of  the  master 
wjiich  is  deputed  to' such  inferior  employee.  If  the  act  omitted  is  one 
of  the  kind  which  the  master  owes  to  his  employee  the  duty  of  per- 
forming, he  is  responsible  to  the  employee  for  the  manner  of  its  per- 
formance. It  is  not  a  question  of  rank  among  the  different  employees. 
ffankim  v.  New  York  etc  R,  R.  Co.,  616. 

T.  A  Sxbvant  VAT  Rbooybb  Damaobs  for  thb  Nboliobnob  of  Hn 
Fbllow-sbrvant  if  the  latter  was  unskilled  and  incompetent  to  dis- 
•harge  his  duties,  and  this  was  known  to  the  master  or  could  hsTe 
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kaovm  l»  Urn  by  due  mt%  and  wm  aot  kMfVA  t»  tt«  kfHtA 

mTAint.~To  lut  wnwni  »  aattar  k 
is  fwp>cl  to  IkoM  acta  or  dafeiaa  h«  is  reqnirtd  to 
withoot  rtfurd  to  tho  rmnk  «r  title  of  th«  agent  to  wl 
trastad  the  performaBoa  of  aoeh  diitiea  or  aotab  Mamtkm  t.  Mm  Tmk 
tie.  B.  B.  Co.,  1116. 
IL  LuBtUTT  lOB  KiouosNCB  ov  FiLLOW-CBKTAimL — Au  ooiplofea  B  elk 
oatitlad  to  leoorer  damages  from  his  employer  for  peraonal  iaiaiiti 
aaaaed  by  the  negligance  of  a  fellow-workmaii  wbo  baa  bo  gsaenl 
aathority  or  coatrol  over  the  men,  and  diifen  from  them  only  in  that  a 
part  of  the  work  requiring  to  be  marked  and  laid  oat  fint  paaai 
throng  bis  bands,  and  that  npon  rare  occasions  be  baa  chaice  of  te 
■bop  when  the  employer,  who  ia  bis  own  snpenntenden^  is  nvay,  H,  it 
tbo  tiaas  of  the  accident^  the  employer  la  present  and  in  ohnrge  el  te 
■bop.    Ortenwaif  r.  Conrof,  716. 

800  Srmuoi^  2;  Kaxlboam,  9-15;  SrATom^  9^  SQt  SL 

MBOHAKICrS  UBN. 
ItafMACa  Lnns—PBIOMTT.— When,  between  tho  time  off  €lio  oKoontioa 
■Ad  reoording  of  a  mortgage  and  the  iasne  of  mortgage  bonda  tharees, 
aaehanio'a  Uen  attaohee  to  the  mortgaged  premises,  the  holders  of  saeb 
mortgage  bond%  without  actoal  notice  of  the  meofaanio'a  Uaa,  have  a 
lien  on  the  mortgaged  premises  relating  baok  to  the  time  wbon  the  mort- 
§^(e  waa  rsoorded,  prior  and  snperior  to  that  of  tbo  medhanie'a  lisa. 
Omirml  SVmtf  Ok  t.  OtmtineiUal  irom  WoHta,  589. 

80a  HomariAis  1;  La  Pikdut^  1. 

MINES. 
See  Laiidloab  and  TsvAn; 

MISDEMEANOR. 
See  Iv8U&Aifa%  18;  OmoBB%  & 

MISTAKE. 
Sao  BiOAiCT,  2;  Equitt.  9. 

MORTOAGSa 

1.  MostOAOiB  lOE  FuTUftB  Adtangis— Prioritt  of  Lniia.  —Mortgagee  for 
fntore  ad?  anoea  operate  from  the  time  of  recordings  altiioogb  tlie  ad- 
▼anoes  are  not  made  until  a  aabeeqaent  date,  and  they  bare  priority  for 
all  adrancsa  made  before  actual  notice  of  sobseqnent  encnmbranoeiL 
Obtfroi  TruH  Co  r.  Ooniinental  Inm  Worki,  639. 

%  Markibd  WoMiR^MoBTQAaia— Waitsr  ov  Homsstxad  ahb  Dowxr. 
A  mortgage  signed  and  acknowledged  by  th»  wife  of  a  mortgagor,  con- 
taining apt  words  waiving  her  right  of  homestead  and  dowar,  ia  binding 
npon  her  although  her  name  doea  not  appear  in  the  granting  danse. 
Dosif  ▼.  Jenkin$,  197. 

Sb  FbRBOUMURR— R10HT8  OF  PuROHASRR. — A  purchaaer  at  foredosuro  sale 
Bttoceeda  to  the  equitable  interest  of  the  m<Nrtgagee,  and  when  no 
redemption  is  made  this  interest  draws  to  it  the  anbordinate  legal  titla 
of  the  mortgagor,  and  his  title  then  stands  nnder  the  mortgagee  pre- 
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ihAf  M  if  the  mortgmge  bad  been  an  absolute  oonreyaaM  at  Iti  data; 
in  otbar  word%  tba  mortgage  ripens  into  a  perfect  title  through  the  pra> 
•eas  off  fetodosare.  Sdamon  r.  Oundermm,  d6L 
FomiOLOfnnLi— RioBn  of  Pubobaske.— A  pnrohaaar  at  fovadoaaro 
aale  ia  only  eonoerned  with  the  state  of  the  title  at  the  data  of  tho 
mortgage,  and  the  azistenoe  of  liens  affecting  the  rights  of  the  mort* 
gagee.  The  pnrohaser's  rights  are  not  affected  by  liens  adjudged  against 
the  mortgagor  in  a  suit  commenced  subsequently  to  the  date  of  the  morW 
gage  to  which  neither  he  nor  the  mortgagee  is  a  party,  ffofcmjoii  r. 
Omndermm,  854. 

AGKnowLSDomHTB,  1;  Baiocs,  6;  Bonm;  Chattil  Moxtoaaib;  Cor« 
VLior  OF  Laws,  1;  Cobporations,  21;  Equttt,  5,  7;  IvamuHOB,  14, 15; 
JmiGiiBirTa,  8;  Ln  PurvsNa,  4;  MaoBAiriai'  Liuni|  KaoanAiiiB 
IvsTBuiamn^  2;  Sobbooatiok,  2;  8ubrtsbif»  S. 

MUNICIPAL  CORPORATIOK& 

1.  MumoiFAL  CoBFOBATioH  MAT  BB  Dbfivhd  TO  bb  b  body  polltie  and  eor- 
porate  established  by  law  to  assist  in  the  government  of  the  state,  with 
delegated  authority  to  regulate  and  administer  to  the  local  and  internal 
aflairs  of  a  city,  town,  or  district  which  la  incorporated.  Ooifh  ▼.  ifc- 
InUre,  109. 

%  OoHanTunoMAX.  Law. — All  tbb  AoBHOiBa  of  thb  Statb  mat  bb 
Abolibhbd  or  changed  at  the  will  of  the  legislature  and  cTen  their  f  uue- 
tions  may  be  aasigned  to  other  and  different  agencies.  OcfU  r,  M> 
Imhre,  109. 

H  A  Municipal  Cobpobatiov  sas  vo  VaffrBD  Riqht  to  any  of  its  powers  or 
francliises,  but  is  subject  to  the  control  of  the  legislature,  which  may 
enlarge  or  diminish  its  territorial  extent  or  its  functions,  and  change  or 
Biodify  its  internal  arrangement^  or  destroy  its  Tcry  existence  at  die* 
orstion.    Coyk  ▼•  Melntiret  109. 

C  Thb  Right  of  Pbopbbtt  of  a  MmnoirAL  Cobporatioh  is  not  a  private 
right  of  property  in  the  sense  in  which  property  is  said  to  be  private, 
when  held  by  an  individual  citizen.  The  property  of  a  municipality  is 
private  only  in  the  sense  that  it  is  exempt  from  being  taken  and  applied 
to  any  other  public  use  by  the  state  or  by  authority  of  the  state  without 
compensation  being  made,  and  from  being  taken  away  and  given  to  other 
corporations  or  persons.    Ccyle  v.  Mclnlire,  109. 

&  I^MiSLATiVB  Cohtbol  OF  Pbopebtt  OF.^Therc  is  no  limit  to  the  control 
which  the  legislature  may  exercise  over  property  acquired  uid  held  by 
a  municipal  corporation,  provided  such  control  is  consistent  with  the 
preservation  of  the  property  or  of  ita  proceeds  for  the  uses  and  purposes 
lor  which  it  waa  acquired  and  the  benefit  of  those  for  whom  it  wsa 
acquired.     Ccyle  r.  Melntire,  109. 

C  Cohstitutiohal  Law — ^Vxstbd  Rights. — ^The  common  council  of  a  city 
cannot,  as  against  the  state,  have  any  vested  or  eoDstitutional  right  to 
control  or  manage  its  water- works  or  to  appoint  those  who  are  to  main* 
tain  and  control  them.  The  legislature  may  direct  these  powers  to  be 
vested  in  or  exercised  by  any  other  department  or  agency  of  the  city 
government.     Coyle  v.  Melntire,  109. 

7.  Dblboatiom  of  Police  Power  TO.—The  legislature  may  delegate  to  muni- 
cipal corporations  power  to  adopt  and  enforce  by-laws  and  ordinances 
on  matters  of  special  local  importance,  though  general  atatBtea  exist 
to  the  same  subjects.    State  v.  Fom-catUt  249. 
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8.  OBDXHAvoia — ^Ikplisd  Pownts. — ^A  municipal  oorpontiia  mbimI^  hf 
ordinance,  enUrga  the  powen  expreialy  granted  it  by  iti  diaiter  any 
further  than  ia  ftbaolntely  neoesaaiy  to  cany  tnoh  pownt  into  cffeel 
Siate  w,  Robertson,  272. 

9L  PoBUO  COBTORATIOnS  won  THS  OOVKRNKBMT  OV  A  TOWV,  (^TT,  Oft  TSB 

LiKB  are  to  be  goTemed  according  to  the  law  of  tha  land.  They  are 
mere  creatures  of  public  institution  created  ezdnsiTcly  for  the  pnUie 
adrantage  without  endowments  other  than  such  as  the  govemoient  may 
bestow  upon  them.  CoyU  ▼.  Mclntirt,  109. 
lOl  Obdinancbs  Bbtovd  Chartbb  Powbbs.— In  the  abeence  of  express 
authority  granted  to  a  city  in  its  charter,  it  has  no  power  to  creatsb  by 
ordinance,  the  office  of  inspector  and  board  of  inspectors  of  boileia  and 
steam  apparatus,  and  to  require  the  owners  and  nsers  thereof  to  employ 
engineers  licensed  by  the  city,  and  to  submit  such  apparatus  to  iaspe^ 
tion  and  to  pay  fees  therefor.  The  enforcement  of  such  an  ordinanoe  is 
not  within  the  implied  power  of  the  city  to  protect  the  general  wel&n 
of  its  inhabitants,  and  the  only  implied  power  possessed  by  the  eitj  in 
such  case  is  the  right  to  locate  such  steam  apparatus  in  a  safe  plaosy 
where  explosions  would  do  the  least  injury.    SiaU  ▼.  RoberUom,  272. 

11.  Thb  Powkbs  of  a  municipality  are  confined  to  those  expressly  granted, 
or  those  essential  to  the  execution  of  the  powers  so  granted.  Somtk  Cmn 
inffton  etc  Rjf,  Co,  r.  Berrjf,  161.  .. 

12.  ComsTiTUTioNAL  Law — Municipal  OBDnfANOB  to  SupFBBfls  Nbwb- 
PAPBB.— -A  city  ordinance  declaring  a  certain  newspaper  to  be  a  paUie 
nuisance,  and  prohibiting  its  circulation  within  the  city  limita^  is  uncon* 
stitutional  and  void.     Ex  parie  IftiU,  776. 

It.  PowBB  TO  SUPPBB88  Nbwspapbbs.— Municipal  corporations  are  not 
inrested  with  power  to  deolara  the  sale  of  newspapers  a  nuisaacsb  nor 
to  suppress  them  by  prohibiting  their  oiroulatum  within  the  eatj  limits. 
Ex  parU  NeiU,  n^ 

XL  Obdihahobs— Bboulatiov  of  Vabibtt  Shows.— Although  a  city  ebar- 
ter  expressly  confers  the  right  upon  the  city  council  to  prohibit,  or  to 
segregate  and  regulate  bawdy-houses  and  variety  shows,  yet  such  right 
must  be  exercised  in  harmony  with  the  criminal  laws  of  the  statSb  Mb 
parU  Bell,  779. 

IS.  Obdimanoxs  Rboulatimo  Varixtt  Shows.— Under  a  city  diarter 
authorizing  its  council  to  prohibit,  segregate^  and  regulate  bawdy* 
houses  and  variety  shows,  and  determine  their  keeper  and  inmates  to 
be  vagrants,  an  ordinanoe  declaring  that  any  place  is  a  variety  show 
where  persons  congregate  together  and  engage  in  music  and  dancing 
or  plays  and  exhibitions,  and  liquor  is  sold,  offered  for  sale,  or  given 
away  to  any  person  present  or  visiting  such  place,  ia  invalid,  as  being 
vague,  indefinite,  and  uncertain,  beyond  the  power  conferred  by  the 
charter  upon  the  council,  and  containing  none  of  the  essential  elements 
of  a  disorderly  house  as  defined  and  denounced  by  law.  Sx  parte  Bdl^ 
778. 

16b  PowBB  TO  Eboulatb  Vabixtt  Shows. —Where  disorderly  houses  are 
defined  and  forbidden  by  state  law,  a  variety  show,  to  oome  within 
such  prohibition,  must,  in  effect,  be  a  disorderly  house.  Without  the 
elements  which  make  it  such  it  cannot  be  declared  illegal  by  municipal 
ordinance,  and  when  these  elements  exist,  the  inmates  and  proprietor 
may,  under  proper  ordinance,  be  arrested  and  convicted  of  vagrancy,  eff 
punished  as  prescribed  by  the  statute.    Bx  parte  Bell,  776. 
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17*  FowsR  TO  RiovLATB  Tarivit  Shows.— If  a  Twiety  tlioir  or  ihaater 
•0  wmdne  has  nerer  bMn  declared  illegal,  Bor  ita  eziitanoa  a  legal  offenae, 
Bor  a  penalty  affixed  thereto  by  atate  law,  it  ii  oot  within  tho  power 
of  a  eity  oonneil,  althongh  ezpreee  power  is  granted  to  regnlato  variety 
shows,  to  group  together  a  certain  namber  of  acta^  innocent  in  them- 
selTes,  or  not  illegal,  and,  by  calling  it  a  Tariety  show,  nndertake  to 
prohibit  it  and  punish  parties  engaged  therein.  The  forbidden  act 
mnst  contain  snoh  elements  as  are  defined  and  denonnoed  by  law.  Jb 
parte  Beli^  11%. 

18.  OnB  Who  Attacks  Mumioipal  Ordihanois  as  UiiooNsnTDTioirAL  and 
illegal  mnst  plead  and  show  with'  particularity  in  what  rsspect  they  are 
illegal  and  unconstitutionaL    8taU  r.  Fcmrcadtt  249. 

19.  Chakoi  of  Oradb  of  Strrrs. —Under  a  statute  declaring  that  tha 
council  of  a  city  shall  hara  the  care,  supervision,  and  control  of  all  pub- 
lic streets,  and  shall  cause  them  to  be  kept  open  and  in  repair,  snch 
council  may  change  the  grade  of  a  street  already  improved  without 
creating  any  liability  against  the  municipality  in  favor  of  a  corporation 
having  gaspipes  in  the  street  under  an  easement  granted  to  it  by  tho 
dty,  and  which  pipes  must  neceesarily  be  taken  up  and  relaid  as  a  aoa* 
sequence  of  the  change  in  the  grade.  Co/timfras  Qom  ete.  Ob.  t.  Ochtmlbm^ 
648. 

SOl  a.  Municipal  Corforatioh  oai«vot  Abrooatr  Its  own  Powbr. — ^There- 
fore any  grant  of  an  easement  to  lay  pipes  in  a  street  is  subject  to  tho 
legislative  power  of  the  municipality  over  such  street.  Cchtnibim  Oa§ 
ele.  (h,  V.  Coiwnlnu,  64B, 

51,  Babimbiits  in  Public  STRRBT8.~The  granting  of  a  right  to  lay  and 
maintain  pipes  in  a  public  street  must  be  interpreted  in  the  light  and 
duty  of  the  city  to  regrade  whenever,  in  its  judgment,  the  public  inter* 
est*  demand,  and  the  easement  must  be  accepted  and  received  in  com* 
inon  with  equivalent  righta  which  have  been  acquired  by  other  public 
agencies,  rights  of  a  secondary  character,  and  all  mnst  give  way  to  tha 
paramount  duty  of  the  city  to  care  for  the  streets  and  keep  them  open, 
in  repair,  and  convenient  for  the  general  publia  Coiumbm  Cfas  efc  Gow 
V.  Cohtmbm,  648. 

52,  CoMarrruTiONAL  Law—Koticb  Sufficibnt  to  SurroRT  Procbbdincw  por 
Ofbnino  a  Strbbt  and  Taking  Pbopbrtt  Thbbifor.— A  notice  pub- 
lished in  a  newspaper  that  the  board  of  supervisors  have  passed  aresolu* 
tion  of  intention  (giving  its  number  and  date),  stating  the  intention  of 
the  board  to  open  a  designated  street,  from  its  present  termination,  in 
a  southwesterly  direction,  to  the  waters  of  the  Pacific  ocean,  within  tha 
boundaries  of  the  city  and  county  named  therein,  and  that  all  parties 
interested  are  referred  to  said  resolution  for  further  particulars,  is  as 
specific  and  certain  aa  is  practicable  under  the  circumstances,  and  is 
sufficient.  To  require  such  notice  to  namo  all  the  persons  to  ba  affected 
and  to  be  served  upon  them  pertonally  would  require  an  impossibili^. 
Wuhenr.  Board  qf  SupervUon,  17. 

S8l  a  Municipal  Corporation,  in  Ikprotino  ahd  Garhto  for  a  Pubuo 
Park,  is  exercising  a  franchise  conferred  upon  it  for  the  public  good, 
and  not  for  its  private  advantage,  and,  therefore,  is  not  liable  for  injuries 
received  by  a  laborar  in  such  park  through  the  negligence  of  its  offioecsi 
BuMell  V.  Tacama,  895. 

Si.  Damaobs  for  Ghangr  of  Gbadb  of.—A  gas  company  which  has  basa 
granted  the  right  to  lay  and  maintain  ita  pipes  in  a  public  atreat  does  aaft 
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thereby  Mqntr^  an  •Mameat  to  mamtaiB  tbem  la  Hm  pUe»  wlMin  tWf 
are  to  laid,  aad  therefore  oaanot  reoorer  damagea  reaalting  frooi  a  ea^ 
eeqoeat  ehange  in  the  grade  of  the  atreat  the  oooaeqaeiioa  of  wlueh  vili 
be  the  taking  ap  and  laUying  of  Moh  pipai.  CVfaifliM  0m»  mU.  Ok  v* 
CoJamfriw,  64a 

S.  Tm  Allowanob  ov  a  Claim  bt  a  Boabd  of  TROsmi  ov  a  M mno- 
FAL1TT  n  A  JuDioiAi.  AOT  iBTolTiog  the  detamiiiiation  of  fhm  awiataaw 
of  the  indebtedneae,  and  saeh  detarmination  ia  binding  npoo  ite  cfai^ 
aad  preolvdea  him  from  reaieting  an  applicatioa  for  a  writ  of  maailite 
to  eompel  him  to  iene  a  warrant  npon  enoh  allowaaoa  and  «lniaa  npon 
the  gfoand  that  no  indabtedneas  in  faet  aziated.  MtOomomgkag  ▼•  Jmdb- 
•oa.  68w 

ML  RnoisiMiio  Allowamob  ov  Ct.AiM.~If  a  claim  ii  properly  |iieaentiil 
to  the  tmeteee  of  a  mnnietpal  eorporation  and  allowed  and  nppio^ed 
by  them,  and  their  action  aeoepted  by  the  olaimant»  it  beoooMn  a  valid 
and  binding  oontraet,  and  can  be  aTOtded  only  for  a  eanea  aoAoiant  la 
invalidate  other  ooatraete.     MtCon/rngkeff  ▼.  /aeboa,  6Sw 

17.  OnDi2f AifCBS  RiouLATiNO  Strsbt  RAii.wAT8.~An  ordinanoa  raqniriag 
a  etreet  railway  oompany  to  have  both  a  driver  and  a  eondaetor  an 
each  of  ite  can  is  a  valid  poUoe  regulation,  and  may  be  enaetad  ondar  a^ 
charter  conferring  npon  the  city  power  to  past  all  ordinancan  **naeea 
■ary  for  the  dne  and  eifectnal  administiation  of  right  and  jnation  in  aaid 
eity,  and  for  the  better  government  thereof.  **    SomA  Commg/Um  al&  Jtg* 
Co,  V.  Berrf,  161. 

tSw  Ordimahob  Rbgvlatiko  Strbbt  Railwatb  ~  Pouob  Powbb— >I>«jb 
PBOcias  OF  Law. — A  municipal  ordinance  rqniring  a  street  railway 
oompany  tq  have  both  a  driver  and  a  condnctor  on  eadi  of  its  eare^  aad 
providing  that  the  police  of  snch  city  shall  canse  any  car  withont  a> 
driver  and  a  oondnetor  to  be  retnmed  to  the  stable,  may  be  valid  as  a 
police  regulation,  if  anthoriaed  by  the  city  diartar,  and  in  aaoh  case 
the  removal  of  the  cars  from  the  street  to  the  stable  is  not  a  taking  of 
the  company's  property  withont  due  procsai  of  law.  fioaU  OommgiM^ 
etc  H^.  C&.  V.  Berry,  161. 

St.  Powbb  to  Rioulatb  Stbbvt  Railwatb.— The  granting  of  a  ohartsr 
to  operate  a  street  railway  does  not  depriTc  a  city  of  th%  power  to  niak» 
reasonable  regulations  for  the  enjoyment  of  such  charter  in  anch  way 
as  is  consistent  with  the  safety  of  the  public  SonUh  Oomngiom  Uc  B§^ 
Co»  v.  Berry,  161. 

50.  Ultra  Virks— The  action  of  the  officera  of  a  school  district  in  borrow* 
ing  and  expending  money  in  the  improvement  of  school  property  with-^ 
out  lawful  authority  raisee  no  liability  against  the  school  district  for 
money  had  and  received,  nor  is  it  sufficient  to  create  an  estoppel  against 
such  district  to  deny  its  liability  for  the  benefit  received.  No  eatoppe 
or  ratification  can  be  inferred  from  its  retention  or  enjoyment  of  tha 
benefit  of  the  expenditure  when  it  haa  had  no  option  to  reject  the  isa^ 
provement.     Tuiung  v.  Board  qf  Bdtieatknt  340. 

51.  Rbscimdino  Votb  of  Common  Council. —The  legislatiTe  department 
of  a  municipal  corporation  may,  at  any  time  before  the  rights  of  third 
persons  have  vested,  consistent  with  the  law  cf  its  creation  and  its  mlea 
of  action,  rescind  previous  votes  and  ordersi  MeCanmigkey  v.  /odbsiv 
68. 

8ae  Adultbbatxob;  Contracta,  6:  Dbbps.  6;  Ixjvbobion;. 

10;  Statvtic%  14. 
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IfURDER. 

8m  HOMICIDIi 

VATIONAL  BANK& 
8m  Euixa»  6L 

NEOLIGENCS. 

!•  Kmliobnob  n  the  future  to  do  what  %  rMMoabU  and  pnidont  panoa 
would  ordinarily  bare  dona  under  the  cironmetanoM,  or  tha  doing  of 
what  such  a  person  would  not  have  done  under  thMO  oironmstaoMa. 
This  definition  doM  not  exclude  the  idea  that  one  may  aol  upon  appear- 
anoea.    McDonald  r.  InUnuUkmai  etc  Rf,  Co.,  80& 

±  Proximatb  Causb— QuimoM  ov  Law.— The  queition  of  proximate 
oauM  upon  nndiaputed  facta  ia  for  the  oourt  and  not  for  the  jury  to 
determine.    BehUng  ▼•  Southwut  Penn,  Pipe  Linee,  724. 

3.  Pboxiiiatx  Causb  ie  one  which  in  aotnal  lequenoe,  undisturbed  by  any 

independent  cauM,  produoM  the  result  oomplained  of.  BehUng  r,  8<nUk» 
weet  Pemu  Pipe  Linee,  724. 

4,  Pboxdcatb  Causb— BuBffTiHO  ov  Pm.— A  pipe  line  Mmpany  is  not  re- 

sponsible for  the  loss  of  a  houM  by  fire  ocoMioned  by  a  flow  of  burn- 
ing oil  from  adjoining  property  upon  the  pipe  line,  causing  it  to 
burst  and  throw  the  burning  oil  upon  the  house.  In  such  case  the 
burning  oil,  and  not  the  pipe  line,  ia  the  proximate  oauM  of  the  loss. 
BehUng  t.  Souihweei  Penn,  Pipe  Zdnee,  724. 

^.  PiFx  LnvB  CoMFANin— OoNSTBUcnoN  OF  Pm  LiiiB.~The  bursting  of  a 
pipe  line,  caused  by  a  flow  of  burning  oil  orer  it  from  adjoining  prop- 
erty, ia  not  such  element  of  danger  as  the  pipe  line  company  is  bound 
to  foresee  and  provide  against  for  the  protection  of  the  property  of 
third  persons  when  constructing  its  line.  Bthling  t.  SmUhxoest  Penn, 
Pipe  Linee,  724. 

€.  HxoLiGXMCE — Injury  to  Child,^Comtbibutort  Nkglioence  of  Parsnt. 
A  mother  who  performs  her  own  household  duties,  and  cares  for  her 
child  twenty  months  old,  but  who  hM  no  paramount  duty  to  perform 
which  could  excuM  inattention  to  the  child  at  the  time  when  she  per- 
mits it  to  come  out  of  an  open  door  in  which  she  is  standing,  pass  at 
her  feet  out  to  a  street  railway,  without  her  knowledge,  and  there,  in 
full  Tiew,  place  itself  on  the  track,  with  an  approaching  oar  also  in  full 
view,  is  guilty  of  such  contributory  negligence  that  no  recovery  can  be 
had  by  the  parents  for  the  loss  of  the  child,  if  it  is  run  over  and  killed 
by  the  passing  car.     Johnson  v.  Reading  etc.  By,,  752. 

7.  CONTRIBUTORT  NegLIOKKCI  OF  THX  PLAINTIFF    DOES  NOT  PRECLUDE  HlS 

Reoovbrt  when  the  conduct  of  the  defendant  is  wanton  and  willful, 
or  where  it  indicates  that  negligence  or  indifference  to  the  rights  o: 
others  which  must  justly  be  characterized  as  recklessness.  McDonald  v. 
Iniemaiicnal  etc*  By.  Co.,  803. 

8.  CklNTRIBOTOBir  AND    GrOSS.  —  SLIGHT  CONTRIBUTORY  NeGLIQENCB  of  » 

person  who  is  injured  defeats  his  right  to  recovery,  though  the  defend- 
ant or  his  agents  were  guilty  of  gross  negligence,  provided  the  injury 
would  not  have  bMu  suffered  except  for  the  negligeuM  of  tho 
plaintiff.  This  rule  does  not  apply  where  the  defendant  or  his  ser- 
vants discover  the  peril  of  the  perMn  subsequently  injured,  and  do 
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no*  «••  reMonabte  pr«oaiitioBt  l»  wM  iB}iiiif  klik 
IniermUkmai  He  J9^.  Odu,  MIL 
8m  Damaou;  IntuvAiioBi  6;  MAsram  ahs  SntTAir,  1^  (-•;  Mi 
ComroBATioita,  24;  Omoua,  6-8;  Pabbbt  avd  Child; 
iJt  IS,  16^  16^  19.  21;  TsuMuumi  OmPAjnMi  %  ^ 

NBOOHABLB  INSTBUMENXa. 

1.  Rioim  OF  HoLDKits.  — InDOcent  hold«rt  of  ncgotuibk  paper  for  vila^ 
art  Dol  prejudioad  by  any  eqnitict  exiatinf  batwaan  tiia  aatacadeat 
partiea,  of  which  ihay  had  naithar  notica  nor  knowladfa  of  aaeb  facrtn 
aa  ahoald  pat  tham  on  inqniry.  Thta  mla  doaa  not  apply  to  tha  miUmv- 
tty  to  maka  tha  papar,  and  aa  to  that  thay  pnrchaaa  at  tliair  pexik 
Ckemioal  NaL  Sank  ▼.  Wagner,  206. 

8.  M orroAOs  Notes— Rights  of  Holdbr.— Ona  who  aa  aaoarity  for  nago- 
tiabla  notoa  baa  axacntad  a  mortgaga,  which  ha  had  tha  fall  right  and 
capacity  to  maka,  on  property  balonging  to  aali^  by  as  not  aoggeating. 
on  ita  faoa  no  defect,  daly  recorded  and  importing  confaanon  of  jndg- 
mant»  in  favor,  not  aolely  of  the  mortgagee,  bat  of  any  fatora  holder 
of  the  note,  cannot  impair  its  Talae  and  binding  effect  in  tha  handa  o£ 
a  anbeaqoent  holder,  by  pleading  secret  equitiea  created  by  hia  oiwa 
faalt^  negligence,  or  impmdence,  of  which  each  holder  baa  no  notice  and 
no  means  of  information.    SUUe  NaL  Bunk  r.  FUUhen,  218. 

8.  BoHA  FiDB  HoLDBB— NoTics  OF  DiFursxs.— Notioa  of  defanaaa  whiok 
an  indorsee  of  negotiable  paper  taken  before  maturity  aa  ooUateral  aa* 
cnrity  for  antecedent  indebtedness  mast  have,  in  order  to  praTeat  hia. 
enjoying  the  advantage  of  a  6oNa  JUU  purchaaer,  mast  be  snch  aa  to 
charge  him  with  fraad  or  actaal  bad  faith.     Ro9emond  v.  ^roAoiii,  338. 

L  Boh  A  Fidb  HoLDm  of  Coixatsral. — An  indorsee  of  negotiable  paper 
taken  before  matnrity  as  collateral  security  for  an  antecedent  indebted* 
ness,  in  good  faith,  and  without  notice  of  defenses,  such  aa  fraud,  whioh 
might  have  been  available  as  between  the  original  partiea*  holds  the  paper 
free  from  such  defenaes.    Sotemomd  v.  Orakam,  338. 

6.  Notice  to  Holder. — ^The  consideration  of  negotiable  paper  in  the  hands 

of  a  bona  fidt  holder  for  value,  before  maturity,  cannot  be  inquired  intec 
Actual  notice  of  facta  impeaching  the  validity  of  the  note  and  ita  con- 
sideration must  Ite  brought  home  to  him  to  avoid  it  in  hia  handa.  «/•§• 
fAngt  V.  Todd,  873. 
8.  Negotiable  Paper  of  Corporatiov — Rights  of  Holder. — A  purchaaer 
of  negotiable  paper  iisued  by  the  agent  of  a  oorporation  in  its  naan 
buys  at  his  peril  as  to  the  agent's  authority,  but  if  such  agent  m  issniag 
the  paper  acts  within  the  scope  of  his  authority,  though  ha  aota  wrang-- 
fully,  of  which  the  purchaser  had  no  notice,  nor  notice  of  faota  anfficieat 
to  put  him  on  inquiry,  he  is  protected  as  an  innocent  pnrchaaar.  Cktm 
ieal  NaL  B%.nk  v.  Wagmer,  206. 

7.  Ck>LLATERAL  Agrbbueiit— NoTlOB  OF  Ikdorbbk — A  Collateral,  contem- 

poraneous agreement  providing  that  a  note  shall  not  be  paid  if  an  exeen- 
tory  contract  forming  the  consideration  for  tha  note  ahall  not  be 
performed  is  not  allowed  to  defeat  tha  negotiability  of  the  note  in  the 
hands  of  an  indorsee,  though  he  has  notice  of  anoh  agreament;  but  if 
the  breach  of  such  agreement  baa  occurred  to  tha  knowledge  of  tho 
indorsee  at  the  time  he  becomes  a  purohasar  ha  in  not  protaotad  Jm^ 
nmgt  v.  Todd,  373. 
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tw  O011.ATERAI.  AoEBnanrr— EsTOFFKL-^When  a  oolUtenl,  ooataaponuie- 
oat  Agreement  provides  that  a  note  shell  not  he  paid  if  an  «xee«tory 
oontract  forming  the  consideration  therefor  shall  not  he  performed,  the 
fact  that  the  maker  states  to  the  indorsee,  at  the  time  of  the  purchase 
of  the  nota  by  the  latter,  that  he  "supposed  he  would  as  soon  he 
would  have  it  as  anybedy  else,**  does  not  estop  the  maker  from  setting 
np  the  validity  of  the  note  if  at  the  time  of  such  statement  there  had 
been  no  breach  of  the  ezecatory  contract,  and  he  had  no  reason  to  sus- 
pect that  one  would  occur.    Jenning$  r.  Todd,  873. 

••  Ihdorsimxmt  111  Blank— LiABiUTT  ov  Imdobsks — A  third  person  who 
indorses  his  name  upon  a  note  in  blank  at  the  time  it  is  executed  and 
before  delivery,  is,  as  to  a  subsequent  bonajtde  holder  for  value,  liable 
thereon  as  a  joint  maker.    SalUbury  v.  Fini  NaL  Bank,  527. 

IOl  Partus. — An  indorsee  of  a  note  may  maintain  suit  thereon  in  his  own 
name  alone  against  the  maker,  though  others  are  beneficially  interested 
in  the  paper.     Ro^emond  v.  Graham,  336. 

IL  KoTB  wrrH  Corbbht  Rats  or  Exchamor. — A  stipulation  for  the  pay- 
ment of  the  current  rate  of  exchange  on  a  place  other  than  the  place 
of  payment,  inserted  in  a  note  for  a  certain  sum  of  money,  does  not  ran* 
der  it  non-negotiable.     HaMUng§  v.  Tkomjmm,  815. 
See  AonroT,  8;  Obmbb;  CoRPOKATioiifli,  23,  25,  27;  SuRnmnF,  2. 

NEWSFAPERa 

8as  GBanoBABi,  4^  5;  Coxtxhpt,  2,  8;  MuMioirAL  CoBK>BAnoM%  12,  18; 

Btatdtxb,  19. 

NEW  TRIAL. 

1.  GUMniAL  PKAonoB— Imdorsbiikiit  or  Naxs  or  Wrairns  oir  IvDionnBNT. 
An  objection  that  a  witness  is  not  competent  to  testify  for  the  reason 
that  his  name  is  not  indorsed  on  the  indietment  eannot  be  raised  for 
the  first  time  on  motion  for  a  new  triaL    State  v.  Jchn$on,  405. 

&  Jdrt  Trials — Impropxr  Conduot  or  OmoxR  VinATxnG  Vbrdiot.— The 
fact  that  an  officer  of  the  court  who  has  charge  of  the  jnry  daring  its 
deliberation  in  a  criminal  case  speaks  reprovingly  to  a  juror  for  not 
agreeing  to  a  verdict  which  such  officer  conceives  should  be  returned, 
and  states  to  the  juror  that  the  case  is  plain,  constitutes  such  miscon- 
duct as  vitiates  the  verdict,  and  entitles  the  defendant  to  a  new  triaL 

Aofs  V,  Langford,  277. 

See  BuBOLABT,  U 

NONUSER. 
See  CoBPOBATiONB,  87. 

NOTARIES  PUBLia 
1.  A  NoTAsr  PuBUO  n  Authobikbd  to  Punish  a  WmrBn  bob  CoNTBMr* 

if  the  statute  relating  to  depositions  authorisee  them  to  be  taken  before 
notaries  public,  and  declares  that  the  refusal  to  answer  as  a  witness, 
when  lawfully  ordered,  may  be  punished  as  a  contempt  by  the  court  cr 
officer  by  whom  the  attendance  or  testimony  of  the  witness  is  required. 
De  Camp  v.  Archibald,  692. 

%   Ck>M8TlT0TI0NAL    LaW.—A    NoTART    PuBLIO    MAT    BB    AUTHORIZED    TO 

P0NI8H  A  WrrUBSS  roK  Coktbmpt  in  refusing  to  answer  a  material 
question  on  the  taking  of  a  deposition.     The  statute  purporting  to 
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•oaftr  9mA  Milboriij  k  boI  ui  ooofliet  with  » 

Mm  jndieud  powtr  of  iht  stato  w  oarteia  flouts     Jh 

8m  Ooiramiin,  1;  Bwoitmi»  & 

NOnCK 

1.  FAOn  PuTfino  OH  iNQimT.^Qanenllyt  oaa  ii  «haiftd  wtt  saftios  of  a 

fact  who  haa  informatioB  potttiif  him  on  inqiiiry,  if  hj  foUowi^c  «p 
aooh  informatioa  with  diligenoa  and  andaratanding  tho  trath  oaold  hmw 
hoaa  aaoartaloed.    Jenmng^  t.  Todd,  873L 
SL  Duty  to  Ihqoibb. — Whatarar  ia  aaffioiant  to  pat  a  paraoo  of  ordiaary 
pradenoa  opoo  inquiry  ia  oonatnietiTa  notioa  of  arary  Udng  to 
that  inquiry  wonld  praanmably  hara  lad*    MenanHk  NuL  Bank  \ 


8aa  Ck>BroRATioir8,  19;  ImiURAitOB,  1,  2;  Los  Psndbr%  1;  MohioepaIi 

roBATioHa,  22;   NaooriABLi  Ihstbviuuitb^  6^  7;  Txlb 

FA£iu%  1;  TEum. 

NUISANOBL 

BLASmf o  WITS  GuMFOWDn  in  a  oity  or  town  naar  anoogh  to  Iha 
^  othera  to  do  injury  ia  a  nniaanoa,  nnlasa  proparpreoantiona 
to  prerant  injnry  to  anoh  proparty,  or  to  tho  peraona  of  othaaa 
rauUy  ooming  within  ita  reaoh.    Jamm  t.  MeMhdmjft  200. 

8aa  MuMiciPAL  CoBrG»AnoK%  12;  lH 

OFFICBRa 

1.  AastoimSHT  ov  Umkakhb])  Salabt.— A  oontraot  for  tha  aala  Bad 

Uetion  of  tha  f ntnra  aalaiy  of  hia  ofBoa  by  a  public  offioar  ia  ooatary 
to  publie  policy  and  roid.    BtaU  r.  IFtttamaoa,  368. 

2.  Absionmbmt  or  Umbabhbo   Salabt  — Bmbbzzlbmbbt.— A  oaatraetof 

aala  by  a  pnblie  officer  of  his  vaaarned  salary  by  which  ha  agiaai 
to  act  aa  the  agant  for  tha  purohaaar  in  ita  ooUaction  whan  doa  ia  roid. 
If  ha  afterwards  coUecta  such  salary  and  convarts  it  to  hia  own  aaa  ha 
does  not  commit  embezslement.     8taU  r,  WUliammm,  358. 

3.  Impbaohmbnt  or  OmoBBS  —  Oonbtitutional  Law— Dslboatumv   ot 

PoWBB.  When  the  constitution  has  conferred  the  power  of 
ment  solely  upon  the  state  legislatufo  in  joint  conrention  the  latter 
not  delegate  such  power  to  managers  of  impeachment  appointad  bj  it^ 
nor  can  such  managers  change  or  amend  in  any  matorial  mattar  tha 
specifications  in  the  articles  of  impeachment  adopted  and  praaaatad  hy 
the  legislature.     State  ▼•  Leese,  474. 

4.  Impbaohmbnt  or  OrriCBBs — Jubisdiotior. — After  tha  ezpiiatioa  of  hii 

term  of  office  the  state  legislature  haa  no  power  to  prefer,  nor  haa  the 
aupremo  court  any  power  to  try,  artidea  of  impeachment  againat  aatato 
officer.    StcUer.  Ltite,  474. 

5.  MiSDBMKANOBS  IN  Ornoa.-*A  public   officer,  after  tha  azpiratica  of 

his  term,  may  be  proeecutad  and  pnniahed  for  a  misdemaanor  oona- 
mitted  while  in  office.     OomimonweaUk  ▼.  Coyle,  708. 

6.  Chimin AL  Liability  pob  Nbolbct. — ^Dirbotobs  ob  Ovbbsbbbb  or  tub 

PooB  are  criminally  liable  at  common  law  for  willful  nagleot  or  refaaal 
to  diBcharge  their  official  duties  to  paupers  under  their  charge.  CSmb- 
tnonwetUtli  v.  Ooyle,  708. 

7.  Criminal  LiABiLrnr  roB  Nbolbct. — The  neglect  or  failure  of  a  public 

officer  to  perform  any  duty  which  by  law  be  is  required  to  paif< 
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•a  indietoble  offenae,  tT«n  thoagh  no  damagt  if  «MMd  kj  Ibo  Muilt^ 
Md  a  flurtaka  at  to  Us  powarip  or  with  relation  to  tho  laoti  •!  tbo  omo» 
Is  no  protootioB.  OommonweaUk  r.  Oofle,  708. 
^  GaiiCDfAL  LiABiUTT  lOE  NioLsOT. — ^Dirootort  or  oTorsoon  of  tiM  poor, 
who  knowingly  bind  a  panper  nndor  thoir  oharge  to  sorrioo  with  a  onol 
master,  and  oootinQe  him  in  raoh  serrioe  when  they  know,  or  onght 
to  know,  that  his  health  is  sertonsly  impaired  and  his  life  endangered 
Ihereby,  are  gnilty  of  snoh  breaoh  of  duty  as  oonstitntes  a  misdemeanor 
in  office,  and  snbjeets  them  to  oriminal  liability,  withont  proof  of  notiee 
to  them  of  eaeh  SK^dfio  sot  of  omelty  oontribnting  to  the  liisliesi  of 
their  Tiottm.    OommompeaUh  ▼.  CbyJe,  706b 

S«e  AonrowxADOiauns,  1;  AMiommrr;  OoBiinuTioi%  18^  S8-S8;  Nsw 

Tbxal^SL 

OKDINAMCaBS. 

Sae  AxfQvnmiaumi  Mmnaa^  OoBPORAno«%  7*  lb  10^  1%  14-11^  ST*  9| 

Trial,  1. 

PARDOK. 

PARENT  AMD  CHILD. 

HBououroi— Ddtt  of  Pakiht  to  Pkotmt  Ohha.— It  is  the  daty  of  a 
parent  to  shield  his  yoong  child  from  danger,  and  if,  by  his  own  oars* 
leisness  and  neglect  of  the  duty  of  protection,  he  oontribntes  to  his 
less  of  his  child's  serrioes,  he  is  m  pari  deUeto  with  a  negligent  defend* 
ant^  and  cannot  recover  for  an  injury  to  the  child.  Whether  the  parent 
is  negligent  depends  on  whether,  under  the  oironmstaaoss,  he  takes 
sonable  care  of  his  child.    Johuon  ▼.  B&uUng  ete.  Iti^.^  782. 

See  AowAMOMMUum;  KiaLiosiro%  6L 

PARKS. 

8m  HVMlOXtAL  COKFORATXOMiy  tti 

PARTUBS. 
8m  Hmohabui  IvsTBuicBim^  lOL 

PARTinOK. 
8m  OomrAjioT;  Partn 


PARTNERSHIP. 

L  Parthsrshif  nr  Lah]>— Pasol  Paitxtioh.— A  division  off  partnership 
land  ii  Toid  nnlces  evidenced  by  writing,  and  if  either  or  both  of  the  part- 
ners have  taken  poeseesion  of  the  land  under  a  verbal  agrMmont  for  its 
division,  either  may  repudiate  the  agreement,  and  reolaim  possession  of 
the  land.    Duncan  v.  Duncan,  109. 

%  PABTHnsHiP  Land  is  Considbud  jm  PsnsoirALTr  only  for  tbe  pnrpoM 
of  partnership  assets  with  which  to  pay  firm  debts^  but  though  uM  by 
the  firm  for  that  purpose^  the  sale  is  void  unless  ovidsnoed  by  wiilingi 
Ihmoan  v.  Dswonw,  109. 

te  Rmt^  Yob  XU  — M 
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X  At  thb  DntOLUTUUi  ov  ▲  PAmTiisiaaxF  Bags  ov  In 
•qnftl  right  to  tbo  pomtainn  «l  iti  ■■■ti,  oad  is 
l»  applj  thMi  to  iho  dioohorgo  of  iti  oWigitionfc. 


4  A  SuBTimia  PAsniBft  Muar  OoKPumi  All  Kjumjuiwii  Ommjbon  rf 
tho  firm  lonainiog  ui  f oroo  af tor  tho  dooth  of  »  portaor.  And  oottJo  ■! 
portnonhip  boouiOM  withoat  ehovfoofMiut  tlM  portaonhip  Cor  hii  per^ 
•oool  MTTioto.     IMk  ▼.  Oaidweii,  88L 

•»  Amttvm  AT  Law.— A  Sv&yimia  PAsnmi  ov  a  FntM  ov  Attobsii* 
ftt  Uw  is  bound  to  oompUto  all  ImtiiiOM  ondortokon  or  ogrood  to  bo  deot 
by  tbo  firm  ia  tho  Uf etimo  of  tbo  dooooood  ptrtnor,  and  withoat  obuge 
to  tho  partoonhip  for  tho  oorTiooo  roadorod  in  oo  doing.    XfCUf  ▼.  OaU* 

C  ArronNiTV  at  Law.— AiTm  nn  Dbatb  of  a  Mnom  or  a  Tibm  or 
Attorkbtb  all  nnfiniohod  bootnooi  intmatod  to  tho  firm,  and  whiefa  the 
oliont  pormitt  tho  tnrriTor  to  oompleto,  oonotitatoo  an  oqoitablo  aatet 
for  tho  prooeods  of  which  ho  moot  aoooont  to  tho  ropreoontativoo  of  tho 
doooaood  partoor.    Liitk  ▼.  CaidwtU,  89. 

7«  Attoshbtb  at  Law.— a  Subtxtiho  PAnnrvB  ov  a  Fnii  of  AxTOBjrn* 
at  law  oooopios  the  pooition  of  tniotoOb  and  cannot  bo  permitted  to  make 
gain  for  himaelf  at  the  expenae  of  tho  estate  of  tho  dooeosod  partner  by 
oonsonting  to  the  extinction  of  a  oontraot  belonging  to  the  partnership 
and  tho  sabetitntion  of  another  therefor  relating  to  the  samo  mahjeet 
Batter,  and  in  the  profits  of  which  he  alone  is  to  participato.  Idttk  ▼. 
Oaldwett,  89. 

9.  AnonNETs  at  Law.— If,  at  trs  Diath  of  a  Mbmbbr  of  a  Fnui  or 
Attorkbtb  at  Law,  a  Nbw  Cobtbaot  is  entered  into  botwooo  the 
■nrrivor  and  the  client  with  respect  to  bnsiness  intrusted  to  the  pert- 
nership  by  which  the  sorTiTor  is  to  make  advances  and  render  sorrices 
not  contemplated  in  the  ori^nal  contract^  and  to  receive  additional 
oompensation,  he  is  obliged  as  between  himself  and  the  estate  of  the 
dooeased  partner,  to  render  without  compensation  all  the  serrioes  re> 
qnired  by  tho  original  contract»  and  to  acooont  for  the  dooeaoed  part- 
ner's share  of  the  profits  thereof,  bat  may  retain  for  himself  the 
additional  snm  to  which  he  becomes  entitled  by  the  terms  of  the  new 
oontraot  made  after  his  partner's  death.  No  principle  of  equity  is  vio- 
lated  by  hii  retention  of  the  additional  compensation  arising  ont  of  the 
BOW  contract^  so  long  as  tho  partnership  is  awarded  all  that  ooold 
aocme  to  it  under  the  old  contract.     LittU  ▼.  CaidweQ,  69. 

9l  a  Cauab  of  AcnoN  Aoaiitst  a  Liquidating  Parthbb  for  an  ao- 
oounting  does  not  arise  at  the  moment  of  the  dissolution,  nor.  on 
tho  other  hand,  is  it  nscessarily  postponed  to  the  complete  and  final 
ending  of  the  partnership  business.  Such  cause  of  action  aecmos  after 
tho  liquidating  partner,  under  the  cireumstances  of  ths  particular  caaf^ 
has  had  a  reasonable  time  within  which  to  perform  his  duty,  when 
H  ought  to  be  fully  oompleted,  and  when  he  is  in  fault  if  it  is  not 
OUmort  ▼.  ^om,  564. 
19l  a  Liquidatino  Partnbb  after  the  dissolution  of  a  partnership  beoomes 
Its  sole  agent  for  the  purpose  of  winding  np  its  affsirs,  but  no  new 
anthority  is  giren  him.  He  is  merely  the  agent  of  the  partnership  fot 
the  one  specific  purpose,  and  must  perform  his  duty  with  reasonabis  dili^ 
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ICmM^  aad,  whfl«  1i«  m  performs  il^  s^msm  •!  Mll«ili  fcivwtf  lh« 
r«tiruig  parfeaer  eaa  arlM.    OVftnon  t.  JImi^  Ml 

Mamamt  abb  Oubiit,  1|  Ooxpo&atiov%  $f  A 

novt  ov  Aonom%  t,  4 

PATSNTS. 
8m  Pubuo  Luna 

PAumta 

8m  Omon%  4^  C 

PATMSNT. 
0M  Ba]ix%  S;  Cawm; 

P8NALTT. 
S«6  Covan. 

PENSIONS. 
8m  ATTACBMBirr,  7« 

PERSONAL  PROPERTY. 
8m  Paetmbbiibip,  S;  Tazm^  L, 

PIPE-LINE  OOMPANIfla 
8m  NiouGBiroa,  4,  (k 

PLEADING. 

1*  Av  ATnuuMT  OH  LfiORMATiON  AHD  Bbukv  that  an  appliMal  for  a  wrll 
of  mandate  to  oompol  tho  iasaing  to  him  of  a  warrant  npon  a  olaim 
allowed  him  for  ezpeneM  incurred  in  procuring  legal  MrrioM  to  bo 
rendered  for  the  city  that  he  ie  a  oity  offioer  and  'MnterMted  both  di« 
rectly  and  indirectly  in  the  pretended  contract  npon  which  It  baoed  tho 
pretended  claim  referred  to  in  the  Mmplaint  herein, "  without  a  etatement 
of  any  facte  npon  whioh  the  eondnsion  ia  baeed  or  the  nature  of  tho  oon« 
traot  referred  to^  oaanot  riM  to  the  dignity  of  a  defenee.  MeOonamgkti^ 
T.  Jadkmm,  53. 

&  llAvn>AXUB.^A  DiNiAL  in  rMponM  to  an  application  for  a  writ  of 
date  to  compel  the  ieening  of  a  warrant  in  payment  of  an  allowed 
that  any  indebtednese  existed  in  faror  of  tiie  applicant  ia  a  denial  of  a 
oonclnsion  of  law,  and,  therefore,  ie  inraAoient  to  tender  an  iaene.  M^ 
(hntmghqf  r.  Jackson,  63. 

&  A  Dbhial  Upon  Iniobmatioh  akd  Bbusp  of  Faon  PaouiJAmLT  Wmmi 
THB  Rnowlsdos  of  the  defendant  ie  onaTailing.  Therefore,  if  it  ia  tho 
dnty  of  the  defendant^  in  his  ofAcial  oapacity,  to  know  whether  or  not 
an  allegation  ie  tme,  he  will  not  be  permitted  to  put  it  in  iesne  by  a 
denial  under  information  and  belief.    JfeConon^Acy  t.  Jaekitm,  63. 

4i  A  DsNiAL  of  the  exeontion  of  a  deed  pnte  in  ieene  the  deliTory  thereof 
though  the  allegation  to  whioh  such  denial  wm  addreeoed  WM  thai  Iho 
defendante  did  "execute  under  their  handa  and  aeab  aad  dobviff'' 
dMd.    Le  Mumagtr  t.  Hamiltan,  81. 

Sm  IiiBVBAjrcii^  14 
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POWER  OF  atiobmr; 

8m  AftBiior,  i 

POWKRa 

1.  A  Tvwwmw  8iLB0iTni  m  a  Will  n  SranovvviBi 

■noonov  ^pUtaUe  to  th*  •thw  ptfto  of  tho  viD.  to  wi^ 

JBtoBtftom  of  tllO  fetolotoi*  il  to  bo  OMOfAOIBOd  Mid  OHiiodl  osft  fl^ 

poMtblo.    CMton  t.  BuHbdmam^  684. 
%  Will*— Powu  ov  Salb,  Wbbii  Oohtuiom.— If  o  toototorgiTOi  bii 
ptH»pwij  to  bio  wifo  for  lift,  preMribing  tbot  it  iboU  bo  mlioo  of 
9md  tbol  tbo  romaiodor  in  f  m  tboU  go  to  bio  dongbtH^  oad 
«foa  OBob  proporty  tbo  oopport  of  bit  motbor,  ond  iBToitiBi 
"  witb  foil  pow«r  to  wll  oad  dispoM  of  all  or  oay  part  of  nj  rool 
or  poraonal  aaooritiaa  of  wbieb  I  might  dio  poaaaaMd  aa  in 
nay  aoam  baat  for  tbo  boooflt  of  onr  dAogfator***  aoob  powor  of 
Bot  tormiaoto  ob  tho  death  of  tbo  duightor»  bat  ooatiBBoa  to 
baoaaaa  tbo  prinary  objoet  of  tho  powor  waa  to  booofit  hor oolito^ 
aad  to  ooablo  hor  to  aeooro  by  a  aala  aad  tbo  inTootaoBt  of  tbo 
o  Uigor  and  more  roUaUo  iaooBw  tbaa  tbo  land  itoalf  wobUL  jrtold.  Oth 

PRBFSBEN0B8. 


PREMIUM. 
8oo  Ih»uba«o%  6|  ^1& 

PRESENTMENT. 
8m  Bahk8|  4;  ObboOi  I-CL 

PRESUMPTION. 

MmAaifAtmmmnai'BMMEM,  1;  Etidsmob,  5;  ExaomiQa^  % 

STATOTia,  3^  7. 

PBIHOIPAL  AND  AQEETL 
8m  Aobxot. 

PBDIOIPAL  AND  8URBT7. 

SMSURKryBHIP. 

PRIORFTT. 
8m  MoKTOAoai^  L 

PRIVILBOBL 
8m  Contsmtt,  L 
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PBOBATB  COTTBtl 
8m  JuBUDionov,  L 

PBOCBS& 
•m  Jv9oiaiin»  1»  2;  i}  Samfia 

-;  FBOHIBinOK. 

j  8m  COMTUfVT,  8. 

PBOMI880BY  NOTML 
8m  AouroT,  4. 

PROMOTERS. 
0MOoBPomATioir%  8(^-K 

FROOrS  OF  LAWa 
8m  Ij»iibano%  8. 

IROSBCUTIKG  ATTORNIT. 
8m  ArrsAL,  6l 

I  FROZIMATS  0AU8B. 

8m  Nbgugsncb,  2-4. 

PUBLIC  LANDS. 
1.  Bmmotow  Svbtbt  —  Rights  of  Patbntu.— -Th*  gOTernm«Bl  Manot 
oormI  a  rarrey  m  m  to  defeat  or  injarionily  affMt  the  rig hti  of  ite 
yteatoM  by  any  es  parts  acts,  or  in  any  way;  except  by  a  proMeding 
to  whioh  enoh  patentoM  are  parties,  and  in  whiob  they  hare  an 
opportunity  to  be  heard.  The  United  Statei  haa  no  more  right  to 
limit  or  diminitb  the  eflPect  of  its  past  grante  by  ite  own  acta  than  has  a 
prhrato  grantor.    Lamprey  r.  Mead,  328. 

%  BAOHTS  of  TATWtmM  ->  BrRONTODS    SuKTST  ~  MX4MDBB  LiKBS.  ~  A 

United  StatM  patent  to  land  issned  nnder  a  plat  of  a  goTernment 
rarrey,  from  which  it  appears  to  be  bounded  on  one  tide  by  a  mean- 
dered non-navigable  lake,  cannot  be  attacked  by  a  third  party  as  Toid 
in  ao  far  as  it  purports  to  convey  the  land  under  the  water,  although 
iho  survey  is  erroneous  in  treating  the  tract  covered  by  water  as  a 
lake  to  bo  meandered,  instead  of  land  to  be  sarreyed.  Such  patent 
Ma  be  avoided  only  at  the  instance  of  the  United  States,  in  proper  pro- 
Msdings  for  its  reformation,  to  which  the  patentM  must  be  made  a 
party.    Lamprey  v.  Mead,  328. 

RAILROADS. 

1.  LiABixJTT  fOR  DiFUCnys  Track. ~ A  railway  is  not  an  insurer  against 
all  aooidents,  but  when  an  injury  results  from  a  defect  in  the  traek 
that^  by  the  ezeroise  of  proper  care,  could  have  been  provided  against 
by  tiie  company,  it  is  liable.      Ohio  etc  By  Co.  v,  Watson,  211. 

%  BriDUfOR  OF  Condition  of  Track.  ~  When,  in  an  action  against  a 
railway  oompany  to  recover  for  injury  to  a  passenger  by  the  derail- 
mont  of  a  oar  alleged  to  have  resulted  from  rotten  ties  at  the  plaoo 
of  tbo  aooident^  the  evideuM  is  conflicting  as  to  the  condition  of  tht 
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iDBJiliw of  tk«  UwA  m  MMmntdT  wiMmUmmmr  Hm««B««^ 
lk«plMa«l  th«  moUm^  b  AdaiMibK  «qpMa«a7  wlMm  tk«  MsdHft 
kM  fint  oMdt  OmI  mi  Imm  bj  iatrodnoiBg  mdMot.  OAi»*^  Jtr  0^ 
T.  Wai9om,  Sll. 

&  DvMnra  Ta40K.~BirideBM  of  Uio  defociivo  ooadHUm  of  nSkmi 
Urn  wiihia  anMOMblo  timo  boforo  «id  alter  an  aooidmt  oa  tbotaMk 
b  •oanpotont  ••  laadiaff  to  abow  thoir  ooaditioa  a*  tho  tnaa  of  tbi 
•ooidoiil  Tbo  Umitatioa  to  anoh  OTidonoo  ia  that  it  mvat  bo  oatb  ia 
^ofmotor  and  point  of  timo  ao  to  jnatif  j  tho  iafoconoo  tbat  tbo  li* 
woro  in  bad  oondition  whon  tho  aoddont  oooorrad*  Swadiqf  ▼.  Mmmmi 
JnOfr  S^,  Co.,  86o« 

4  Riin  AaauuD  bt  PAaan«u  oh  Tkhobt  Tbaiv.— Obo  i^o  takoa  p» 
•ago  on  a  froight  train  aaanmoa  tho  additional  riaki^  if  aay«  in  OKom^ 
tho  riako  inotdont  to  a  paoaago  oa  tho  aaao  road  oaa  poaoangiir  tnia 
OMt  016  Rf.  Co.  T.  Waimm,  211. 

S.  KuKt  AfmnoD  bt  TAmmvQWM  oh  Frsioht  Tbadt  arono  groatar  Ihtt 
thooo  aaanmod  bj  a  paaoengor  on  a  rognlar  poaaongor  train,  ao  br  aa  lit 
oondition  of  tho  oroaa  tioa  or  of  tho  oondition  of  tho  road  for  tho  aafitf 
of  traina  moTing  upon  it  ia  inTolrod.    Okh  ofa  Bif.  Ca  ▼•  If ofaom  ^^^ 

t.  DiomiB  ov  Cau  Dvb  to  Fuaon*  FAHBKOBK.~Tho  highoot  dogiai*' 
oara  and  diligonoo  la  roqairod  of  a  railway  oootpany  for  tho  aafoty  ^ 
paaaongora  on  froight  aa  wall  aa  paaaongor  traina.  Okh  ol&  iS|f'  Of*  ▼• 
WaUon,  211. 

7.  Spud  of  TBAiH8.~Tho  law  doeo  not  impooo  any  mlo  aa  to  tiM  xab  ti 
apood  of  paaaongor  traina.  Honoo  tho  foot  that  in  paaaing  a  ■■«& 
atation  anoh  train  waa  mn  at  a  high  rata  of  apood  oaanoi  bo  ngu^ 
•a  nogligonoo  jmt  aa  On  tho  othor  hand,  it  ia  alwaya  propor  to  aalnift 
to  tho  Jnry  tho  qnoation,  whothor»  nndor  tho  oiroamatanooa  of  a  pw- 
tioolar  oaao,  tho  running  of  a  train  at  a  high  rata  of  apood  waa  or  m 
not  nogligont.    MeDonaid  t.  /nternatiooal  etc.  By,  Cbw,  80S. 

C  AooiDSMTi— Failvrs  TO  RiMo  THB  BiLL.~Whoro  tho  aorranta  in  ohait* 
of  a  train  fail  to  ring  tho  boll  or  blow  tho  whiatla^  and  anoh  teOait 
ooold  not  hoTO  boon  tho  oanao  of  tho  accidont^  it  ia  propor  to  oo  inatiact 
tho  jury,  and  to  tell  thorn  that  tho  railway  oorporation  oannot,  booaoM 
of  anoh  failaro,  bo  hold  answerablo  for  tho  aooidont.  MeDomM  ▼• 
IniemaHtm/oU  tic  Ry.  Co.,  803. 

tl  IfAfTBR  All  D  Sbk VANT— Fkllow-bsryahtb.— A  railroodtraok  ropairar aai 
tbo  omployooa  in  charge  of  regular  freight  and  paaaongor  traina  beloaf- 
ing  to  the  same  maater  aro  not  loUow-aorTanta.  Swadley  ▼.  Mlttt^ 
Pac  By.  Co.,  306. 

10.    MAflTUl  AND  SkKYAIIT.— A  CONDUGTOB  AND    BrAKBMAH    Oa   thO 

train  aro  foUow-aorTanta.     Oampbetl  ▼.  Cook,  870. 

11.  Train-dupatohbrs,  LiABiLTfT  fOB.— A  train-diapatohoT  in  tiia 
patoh  of  traina  perforina  for  the  maater  a  duty  which  ho  owoo  aa  tn^ 
and  tho  maater  ia  therefore  answerable  to  a  fireman  injured  by  the 
ooUiaion  of  two  trains  in  oonsequenco  of  their  obedionoe  to  orders  negli- 
gently promnlgated  by  snob  dispatcher.  Snob  fireman  and  the  trsiB- 
dispatchor  are  not  follow-servanta.  Hankini  ▼.  i^ew  Tork  Hc^B.R.0^ 
616. 

IS.  Mastbr  and  Skrvant. — Ir  a  Train-dispatchbr  originatea  and  pro- 
mnlgatea  orderi  for  the  running  of  trains  without  regard  to  their 
ordinary  time-tables,  and  when  each  ia  approaching  tho  other  in  entire 
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IgBonuioe  of  th«  other's  whereabonti,  ho  It  acting  ta  a  mastor,  and 
IhoNforo  tho  maator  io  liablo  for  tho  nogltgenoo  of  tho  dispatohor. 
BeuMu  ▼.  New  York  tie.  R,  R,  Co.,  616. 

UL  Naouojuios  Towakini  SiRyaitT. — When  a  railroad  ear  jnmpe  the 
track  and  injnret  a  track*repairer  while  standing  oa  tho  tide  of  tho 
track  under  orders  from  his  foreman,  the  company  is  liablo  if  tho  acei* 
dent  is  caused  by  a  negligently  defectiTo  track,  or  by  reason  of  the  faot 
that  the  train  is  not  mn  in  an  ordinarily  safe  and  pmdent  manner,  and 
knowledge  bj  snch  traek-repairer  of  the  defeotiTo  condition  of  tho 
track,  while  a  oircnmstanco  tending  to  show  oontribntory  negligence  in 
not  getting  further  away  from  the  traek  as  tho  train  passed,  does  not  of 
itself,  and  aa  matter  of  law,  defeat  his  right  to  recoTor.  SwuiUif  t« 
JfiseonH  Poc.  Ry.  Oo.,  866. 

14.  MlSTKB  Ain>  SmayAHT— Emtlotsk  am  TvmrjJmau^A  railroad  traek* 
repairer,  walking  on  the  company's  right  of  way  with  other  employees^ 
after  the  nsnal  working  hours,  for  the  pnrpoAe  of  taking  a  train  to  tho 
next  working  place,  it  not  a  trespasser.  8%ndU^  ▼.  Miatcmri  Pae,  Bf. 
Oo,,  S66. 

16.  OoanuBUTOBT  KioLionioB  ov  Emplotx»— DxnonrB  Appuangib.^ 
Mere  knowledge  of  a  railroad  employee  that  an  appliance  owned 
by  the  company  is  defectiye,  and  that  risk  is  incurred  in  its  noe^  dnes 
aot^  as  matter  of  law,  defeat  the  employee's  action  whoa  tho  dancer 
is  not  such  as  to  threaten  immediate  injury,  or  when  it  is  reasonable  to 
auppceo  that  tho  appliance  may  be  safely  used  by  tho  ozeroiso  of  otro 
and  caution.    SvxuUey  ▼•  Mimouri  Pac  Ry.  Co.,  866. 

16.  Stkixt  Railboads— NaoLioBNOi'WROKovuL  BxpuLSiOH  OF  PAamr- 
a>R. — ^Though  a  street-car  condnotor  in  ejecting  a  passenger  from  a  car 
may  hare  done  only  what  waa  apparently  his  duty,  it  does  not  follow  thai 
tho  company  is  not  liable^  if  by  its  prerions  neglect  of  duty  towards 
•noh  passenger  it  has  justified  him  ia  asaoming  to  continue  hia  jonmoy 
on  a  oar  from  which  tho  conductor,  in  accordance  with  tho  regnlatioaa 
of  the  oompany,  ahould  expel  htm  for  nonpayment  of  fare.  Appkby  t. 
8L  Paul  tie.  Ry.  Oo.^  808. 

17.  Stbbit  Railkoad*— Wbonotul  BxpinaiOH  of  PAamroBB.— A  paaaon* 
ger  on  a  street-car  who  haa  paid  hia  fare  and  reoeiTod  a  tranafer  entitling 
him  to  continue  hia  journoy  by  the  next  connecting  cAr  on  another  line 
of  the  aame  company,  and  who,  after  he  haa  taken  the  connecting  car 
and  aurrendeied  his  transfer,  is  prcTonted  from  completing  his  journey 
by  reason  of  the  car  being  taken  off  the  line,  Is  justified  in  taking  the 
aext  passenger  car,  when,  in  the  abeence  of  the  conductor,  he  is  informed 
by  the  driver  of  the  oar  he  has  taken  off  that  this  is  the  proper  course  to 
pursue,  and  if  such  passenger  is  ejected  by  the  conductor  of  the  last 
car  for  want  of  a  transfer  and  refusal  to  pay  fare,  he  has  a  frrima/aek 
right  against  the  oompany  to  recover  for  snch  expulsion.  Appleby  t.  8$, 
Paul  etc  Ry.  Co,,  808. 

18.  8trbbt  Railboad8 — Dutt  to  PA88BiroBR& — It  is  the  duty  of  a  street-oar 
oompany  to  give  to  its  passengers  such  instructions  or  directions,  as  to 
its  own  system  or  course  of  conduct,  as  may  be  reasonably  necessary  to 
enable  them  to  pursue  their  journey,  and  it  is  liable  in  damages  for  a 
failure  to  perform  this  duty  resulting  in  injury  to  a  passenger.  AppUby 
T.  8L  Paul  etc.  Ry,  Co.,  306. 

Ill  Strxbt  Railways— Neoliokkob.— Dutt  of  Dbitxb  of  Stbbbt-oab  ia  to 
driTO  with  care,  to  be  on  the  lookout  for  obetmo1iion%  whether  persona 
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or  Teliielot,  oa  the  iimck,  bot  h%  may,  in  the  performanes  of  Ut  datf, 
aoeoitiin  from  a  ponon  on  the  oido  of  the  stiee^  by  looking  at  kin, 
whether  be  deeiree  to  take  paeeege,  and  in  doing  eo  it  doaa  Boi  nan^ 
aarily  follow  that  he  ie  guilty  of  negligeooeu   Jckmamw,  Mmdmgm,^ 

ML  9nBBT  Eailwats— XiQUomcB— Whxii  QunrnoN  fok  Jubt.— Who, 
in  an  aotion  to  reooTor  for  in jnriee  to  a  ohild  mn  orer  by  n  street-ear,  (ht 
eividenoe  ia  oonflieting  as  to  the  length  of  time  the  ebild  waa  <•  te 
tvaeky  and  whether  the  driver  of  the  oar  eonld  have  oeeB  it^  had  be 
looking  at  the  track,  in  time  to  stop  before  reaehing  the  ehild,  the 
tion  of  negligence  ie  for  the  jury  to  detennine.  Johuom  ▼•  Ittadmg  iie. 
i^..  752. 

tl*  8TBrar  Railways— NiouanircB  Toward  Cbiia.— Ibe  mare  iMtthafca 
yoong  child  ie  on  a  railroad  track,  where  it  haa  no  right  to  be^  does  ait 
lalieve  a  street  railway  company  from  liability  for  tti  eww  negljgenoii  ie 
iajnring  the  child.    •/cAjwoii  v.  Beadmg  He  J^.,  762. 

flee  ▲nacncuTf  2;  OAimnns;  OoBPORAno2is»  21,  9^  S6;  NaouBsn^  % 

Statots^  9,  20^  2L 

RAP& 

1.  SriBmoB— Rh  Omta— OoBBOBomAnov.  —A  wltawi  to  whooi  oom- 
plaiat  has  been  made  by  the  rictim  of  a  rape,  or  an  attempt  to  fip% 
it  Bot^  at  the  trial,  permitted  to  repeat^  on  direct  exammatien.  all  the 
detatii  of  the  ontrage,  and  the  name  of  the  raTiaher,  aa  aaboeqvitttly 
reported  to  tnoh  witnece,  but  can  only  testify  to  the  fact  that  the  eo^ 
plaint  was  made,  and  as  to  the  condition  of  the  Tietim  whon  makim 
the  eomplaink  When  snob  statements  are  part  of  the  res  pesto  tMf 
art  admissible,  or  may  be  drawn  ont  by  defendant  on  cross  eTaminaticB; 
and  they  may  also  be  admitted  to  oorreborate  the  testimony  of  ^ 
prosecntriz,  bnt  only  when  her  testimony  has  been  impeached.  Sl^ 
T.  Ltmgfcrd,  277. 

2L  flvftioiBMOT  ov  IvDionnurr. — ^An  information  for  assaalt  with  intsBt  t» 
•ommit  raps^  charging  that  defendant,  with  force  and  armi^  nnlawfuDl 
did  make  aa  assaalt  npon  the  prosecntrix,  with  intent  her»  the  ssid 
prosecntriz,  then  yiolently  and  against  her  will  fslonioasly  to  xariih 
and  carnally  know,  is  snfllcient^  although  it  fails  to  allege  that  the  asiipH 
waa  made  *' fdonionsly*"  '*  forcibly,"  or  *'TioUnt(y.*    Ahite  ▼• 

RAXmOATION. 
See  OonoTAMOT,  2;  Mdvioipal  CouoiunaB%  lOi 

REGSIVSRS. 
BeeSTATuna,  9 

!  RBOOQNIZANCB. 

<  See  Bail. 

RECORD. 
SeeTBLU^  7. 

RE-ENACTMENT 
See  SrATura^  7* 
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RSaULATIONa 

0M  TMLMBATH  00]fPAlfII%  1, 1^  4 

REFORMATION. 
0M  Squitt,  6|  Pubuo  La«o%  9. 

RSMAINDKBa 
8m  Bbtatib;  Wilis,  4 

REPEAL. 
8m  Mabuaob  ahd  Ditom%  8. 

REQUISITION. 
8m  Extradition,  8-4 

RESCISSION. 
MraxoiPAL  CoBroRATioNs,  81»  Tbiai^  4 

RES  OESTA 
8m  Syidbkcb,  8-10;  Rap^  h 

RES  JUDICATA. 
8m  Juj)oiaum»  8. 

RESPONDEAT  SUPERIOR. 

8m  MaSTBR  and  SSBTAIIT,  8L 

RESTRAINT  07  TRAD& 

8m  CONTRAOn,  0-1& 

REVOCATION. 
6m  Wills,  S. 

RIPARIAN  RIGHTa 

6m  WATIB8. 

ROYALTIES. 
8m  Dbtisi. 

SALARY. 
8m  AmoHM but;  OynoiR%  1,  % 

SALES. 
8m  EiiouTioy,  2-5;  Vsndor  and  PuRGBinii 

SALVAGE. 
8«e  Admiralty,  1-8. 

SEALS. 

A  Writ  Iwctrd  yrom  a  Court  Hating  a  8ral  b  rM 
thereby.    Choale  t.  Spencer,  425. 

8m  CoNTRAon^  2;  Judomrntb^  2|  Statutii^  Uw 
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80H00UL 
§m  Jvmmnanowt  1;  Mumioipal 

SKPUCnOK. 

L  CoMranvor  ov  DnwinABT  ai  WnvHi.— WImb,  ob  m  Mil 
tioB«  tiM  dftftndant  tattifiM  only  to  loimAtariftl 
th«  •ourl  to  iBstmet  m  to  hit  eompeteney,  aad  tlM  w«i^k  to 
to  hii  tMttmony,  it  not  orror.    Aote  t.  Bramdmbmgf 

%  hnwaft  to  IfAftET.^In  a  prooeoalioa  for  aodnetifla 
mftrriagtb  tho  faet  that  the  dolondaat  intandod  to 
trixieiwmatorial     SiaUf,  Brandmhmg,  9&L 

See  Amai^  6;  BioAiC7»  L 

8ELF-DEFKN8& 
See  HoMiQiDi,  tt. 

SKaVIGBS. 
0M  AoTAKOBiiJurn^  & 

8ET0FF. 
flee  BAJin^  8. 

8HKRIFPS  DBBD8. 
Bee  BxionnoHf  2;  4|  Sw 

8HBRIFP8  RETURN. 
See  BnDSMO^  6l 

8HBRIFF& 

1.  Pmo<T—r    WwDBg—ALTMUTioH.— It  ie  not  oompelnil  fv  » 

•Iter  or  amend  a  retom  of  proceea  which  haa  been  mada*  If  the  vril 
bean  his  retnm,  and  haa  been  deliTored  to  the  protheiiote7»  Ibo  eheiiirii 
control  orer  it  ie  ended,  and  any  alteration  by  him  witbest  levre  el 
conrt  ie  nnauthoriied  and  Toid.    DeacU  t.  Deade,  7191 

S.  Pbooms  — Rbtvksi^  Altxratioh^Pbacticb.— The  qnettUm  Thither 
there  hae  been  an  alteration  by  the  eheriff  of  a  retoni  made^  er  only  a 
refnaal  by  him  to  accept  a  retnm  prepared  by  hie  deputy,  b«t  neft 
actaally  made,  and  the  enbetitntion  by  him  of  a  new  one  in  place  of  il 
while  the  writ  is  still  in  his  hands,  is  a  qnestion  for  the  oonr^  bafsro 
which  the  case  is  heard,  to  deddew    IkaeU  t.  JMaeUf  119» 

SHIPPINQ. 

1.  Obneral  Atbraob— Rulb  of,  Whbv  Applibb.— The  rale  of  genenl 
aTcrace  applies  only  when  there  is  common  danger  to  the  TeeBel 
and  to  the  cargo;  and  then  erery  thing  which  is  sared  by  coe  ooii« 
tinned  nnremitted  effort  must  pay  the  expense  in  proportion  to  ill 
Talne.  This  mle  doee  not  apply  when  the  expenses  InTolTod  are  not 
incurred  for  the  common  benefit  of  the  Tassel  and  caigo^  as  where  the 
sargo  is  taken  off  to  lighten  the  ▼essel,  and  not  becanse  the  cargo  is  in 
danger.  Expenses  incurred  for  a  eeparate  interest,  and  not  for  the  ocas* 
mon  benefit  of  yessel  and  cargo,  are  chargeable  to  that  intetesl  only. 
Undenoriien  t.  Pence.  176i. 
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9L  FmBORT  0  VOT  EaSRVD  Bzom  BT  TBB  PlBIOftKAHCn  9i  ih«  toj. 
•gt  and  the  deliTery  of  th«  cargo  to  tho  plaoo  of  dettiiiatioii,  vbImi 
tho  oontraot  proTidas  for  the  pajrmant  of  Iraight  fwa  toia  Ummrit, 
Thartf ore,  in  tha  abtanoa  of  anoh  oontraot,  there  eao,  in  the  arent  of 
the  wracking  of  tha  Tenel  before  completing  the  Toyaga^  ba  na  valid 
aiaioi  for  freight  earned.  China  tie,  Iiu,  Oa,  t.  Fotcb,  676L 
See  Adkibaltt;  Convlict  ov  Law%  % 

80UC1TATI0N. 
8ea  OanuNAL  Law. 

STATES. 

^—  (kmwuot  ov  Lawi,  Byidsmcb,  4;  Bxtbaditiov}  Iviobuni^  1$-1|| 

MuHioirAL  CoRroBAnoii%  4 

STATE'S  EVIDENGB. 

Sea  AoonaAmtiii 

• 

STATUTES. 

1.  Fboov  ov  ENAonoNT  ov.~WheneTar  a  qnaation  ariaea  in  a  aonrt  of 
law  as  to  the  ezittenca  of  a  ttatnte,  or  of  the  time  when  it  took  effMt;  or 
of  ita  preciie  terms,  the  judge  who  ia  called  npon  to  decide  it  has  a 
right  to  retort  to  any  sonrce  of  information  which,  in  ita  natora,  ia 
capable  of  oonTcying  to  the  jadicial  mind  a  dear  and  eaticfactory 
aniwer  to  inch  qneetion.     HoOmg$worlh  ▼•  ThompMH,  220. 

Si  BHAoniBifT—pROOV  OF. — Although  an  enrolled  bill  ie  not  conelnetre 
proof  of  the  valid  enactment  of  a  ctatute,  yet  the  court  may  look 
beyond  it  to  the  legiclatiTe  joumalc,  and  they  may  supply,  by  pra- 
aumption,  every  thing  neoeaaary  to  ita  validity,  except  when  the  legia- 
lativa  journal  affirmatively  ehowa  a  violation  of  tha  constitution.  Hol^ 
Imgtworth  v.  TTumtpton,  220. 

S.  Emactmknt — PswTMFTiona. — From  oonaiderationa  of  public  policy, 
and  because  of  the  respect  due  the  action  of  a  co-ordinate  depart- 
ment of  the  government,  courts  supply  the  omissions  of  journal  clerka 
by  presumptions  as  to  the  regularity  of  the  prooeedinga  of  the  state 
legislature.     HoUingwowth  v.  Thompion,  220. 

4.  Enactmbnt — Prksumptiok. — When  the  constitution  does  not  require  the 
legislative  journals  to  affirmatively  show  that  a  particular  thing,  necea* 
aary  to  the  validity  of  the  legislative  action,  was  done,  niere  silence  doea 
not  iuTalidate.  In  such  case  it  is  presumed  that  the  legislature  ob> 
aerved  their  obligation  and  did  not  pass  the  bill  without  sufficient  proof 
that  proper  notice  was  given.     HoUingtunrth  v.  Thortifwnt  220. 

h.  Enaotmbitt— Validitt— BuRi>xir  ov  Pboov.— The  unconstitutionality 
of  an  act  enrolled,  authenticated  by  the  signature  of  the  presiding 
officers  of  the  legislature,  and  approved  and  signed  by  the  governor, 
must  be  affirmatively  and  clearly  shown  before  the  court  ia  author- 
ined  to  treat  it  as  void,  on  the  ground  that  it  was  passed  in  accord* 
ance  with  the  rules  of  parliamentary  law  prescribed  by  the  constitution. 
ffdUngaworth  v.  Thompson,  220. 

4i  CoitariTUTiONAL  Law.— Iv  thk  Titlk  ov  an  Acrr  Dbclarbs  that  rr  la 
"An  act  to  define  who  are  fellow-servanta  and  who  are  not  fellow-serv* 
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antt,"  radi  titie  dM»  m4  Mataim  two  mbfMliL    HiBipiig  ▼.  OMb^ 

87a 

T*  8rATUTomT  CoNirEuonos.— Iv  a  ^tathtb  n  Bb-bvaoisd  after  it  bw^ 
bMD  ooottnied  bj  tlM  poarto  the  prwiimptiaa  m  tkat  tba  IcgUalnr 
Intended  that  the  new  eaaetnient  aboald  laeetva  the  tmrnm  eonatiactaaa 
M  the  old.     CargUl  ▼.  KamUm,  863. 

8L  Waitbr  of  drATUToiiT  Rwar  ov  PKOvaonOH.^Where  tiia  object  of » 
■tatnte  U  to  promote  greet  pabiie  intereati,  liberty,  or  movaia^  it  cauMt 
be  defeated  by  a  atipalatioa  made  by  oae  of  the  elaM  of  petaoaa  eatatled 
to  iti  protection.     Or^kk  t.  New  Tork  etc.  /f|&  Cb.,  98. 

8L  SrATVTORT  Coiinmoonov  Camhot  AomoBm  tsb  Bxnxsioii  of  tkk 
Statutb  to  a  caee  clearly  not  within  ita  proTiaioBa.  Therefore,  a 
•tatnte  declaring  that  eertain  pereona  in  the  employ  of  railway  cor- 
poration! ahall  be  deemed  Tice-principala  and  certain  other  penoai 
lellow-oerTanta  ia  not  applicable  to  pereona  employed  by  a  raoetrer  of 
meh  a  corporation.    Campbett  ▼.  Cooft,  878. 

Ml  ODHfrrnrriONAL  Law— RRKOsnorrrv  8rATV»— A  SrATim  Cemat- 
ma  A  Caubs  of  Aotioh  in  faror  of  pereona  who  have  Tolnatarily  peid 
taxes  on  property  not  anbject  to  taxation,  aad  requiring  the  ooeuity  ooei- 
mienonera  to  repay  the  amonat  of  inch  taxes  out  of  aay  naexpended  f  onda 
belonging  to  the  oonnty  or  in  the  treasnry  thereol^  is  latieayactiTe  aad 
hivalid.    C&mmi$9itmen  t.  BotdU^  86S. 

IL  A  SriTon  n  RsraoAcnTB  if  it  ereatea  a  new  rights  rather  tliaa  afford 
a  aew  remedy  to  eaforoe  aa  existing  righl  Oommtiiioaere  ▼•  J2os^ 
861 

HL  A  RinuwraonTB  oe  RvntOAonTX  Law  u  one  which  taken  away  or 
impairs  Tssted  rights  aoqoired  under  existing  law%  or  ereatea  a  new 
•bligation,  imposss  a  aew  remedy,  or  attaches  a  aew  dteabtlity  in 
respect  to  transactions  or  considerations  already  psssnrl,  Oammiatkma^ 
▼.  Mo$eh€,  658. 

11.  OoiiSRTOTioiiAL  Law— Sfboial  LioiSLATiON. — A  statute  anthoriziBg 
persons  in  any  county  containing  a  city  of  the  fint  grade  of  the  fiiet 
•lass  to  maintain  actiona  against  such  county  to  recoFar  moneys  volun- 
tarily, but  erroneously,  paid  on  property  not  aubject  to  taxation,  for 
the  recovery  thereof,  is  special  legislation  upon  a  subject  which  ought 
to  be  uniform  throughout  the  state,  and  contraveaee  section  26  of 
article  2  of  the  constitation  of  Ohio  requiring  general  laws  to  have  a 
uniform  operation.    Oommi$$i<mer9  v.  RoachA,  653. 

lA  MumoiPAL  CoRPORATiOHs— Watbu  Works — LaoisLATxra  Cohtbol 
Ofbb. — A  statute  creating  a  board  of  water  commissioners  for  a  eity  aad 
taming  over  to  such  board  the  water  works  and  appliances  already  exist> 
ing,  and  antborising  the  board  to  take  meaauree  to  plan  and  constmet 
farther  works,  and  to  charge  the  city  for  water  furnished  fcr  the  extia- 
gnishment  of  fires,  and  to  fix  and  collect  ratea  for  water  furnished  pi^ 
Tate  persons,  is  not  anconstitutional  as  depriving  the  municipality  of 
water  righta,  nor  as  devoting  its  property  to  purpoees  and  objeota  other 
than  those  for  which  it  was  acquired.    Ch^U  v.  MeliUk%  106L 

lib  OoxsxTTunoNAL  Law. — ^A  Dbbd  Dunonn  because  not  executed  undsr 
the  corporate  seal  of  a  municipality  may,  by  sabssqaeat  legislation,  be 
given  the  lame  effect  as  if  such  seal  had  been  regularly  affixed  thereta 
O^orcioa  v.  San  Dtego^  78. 

18.  OoMarnrunoNAL  Law— 0DB  Proobbs  of  Law.— La  Judging  what  is  das- 
process  of  law,  respect  mast  be  had  to  the  cauae  and  object  of  the  tak* 
ing,  whether  under  the  taxing  power,  the  power  of  emiaeat  doBsaia,  ss 
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lh«  power  of  anaMment  for  local  improTemeiiti^  M  none  of  thoM^  and* 
U  found  to  bo  tnitable  or  admistiblo  in  tho  apootal  oaM^  it  will  bo 
adjudged  to  bo  due  procew  of  law,  bat,  if  fomid  to  bo  aibitnrjr, 
oppreauTo,  and  unjuat,  it  maj  bo  doolarad  to  bo  not  dno  prooaM  ol  law. 
Wuken  ▼.  Board  qf  Supervitarg,  17. 

17.  Coiv8nT0Tio5AL  Law.— Di7S  PROons  ov  Law,  om  Dus  Ooobsc  ot  Law, 
OB  Law  aw  tbs  Lavd  it  tneh  an  ezerciao  of  the  powera  of  goTom* 
Bont  as  the  aettled  maxima  ot  tho  law  permit  and  lanotion,  and  ondor 
mch  aafeguarda  for  the  protection  of  indiridual  righta  aa  theao  maiiwa 
prescribe  for  the  class  of  cases  to  which  the  one  in  question  belonga. 
Wuhenw,  Board  qf  8upervi»orM,  17. 

18^  CoNSTrruTiOHAL  Law— Due  Prooiss  ov  LAw.—AvunanLAtiYM  Pbo* 
0188  OP  THx  CusTOMART  SoRT  is  ss  muoh  dae  process  of  law  aa  jndloial 
process,  and  when  it  is  claimed  that  in  a  proceeding  anthorixed  by  stat- 
ute, parties  in  interest  are  not  afforded  due  process  of  law,  tho  claim 
ahonld  be  denied,  if,  npon  examination  of  the  previons  condition  of 
things  in  nse  and  regarded  essential  to  the  protection  of  the  rights  of 
tbe  indiridnal  under  such  circumstances,  it  is  found  that  tho  oonrso  pra* 
scribed  by  tho  statute  assailed  is  in  substantial  oomplianoa  with  muk 
essentials.     Wukem  ▼.  Board  qf  Swpervimtr*^  17. 

19.    GOKSTTTUTIONAL  LaW.— POWKR  TO  SUPPRKSS  NsWSPAFUtS  OF  tO  prohibil 

their  publication  ia  not  within  the  compass  of  legislatira  action  by  a 
state;  and  any  law  enacted  for  that  purpose  is  dearly  in  derogation  of 
the  constitutional  liberty  of  the  press.    Bx  parte  NeiU,  776l 

-90.  Constitutional  Law. —A  Statute  Dbfinino  What  EMPLOTin  ov 
Railroad  Comfaniis  shall  be  deemed  ▼  ice-principals  and  what  fellow- 
servants  does  not  deny  to  such  corporations  the  equal  protection  of  tho 
law,  and  is  not  unconstitutional.     OampbeU  r.  Cook,  878. 

-21.  Constitutional  Law— Equal  Protbotion  ov  the  Laws. — A  statnte  ra* 
apecting  railway  corporations,  defining  what  employees  shall  be  deemed 
vice-principals  and  what  fellow-servants,  does  not,  because  it  is  applioa* 
bio  only  to  railway  corporations,  deny  them  the  equal  protection  of  tho 
laws  if  all  persons  brought  within  its  influence  aro  troatod  alike  undor 
the  same  circumstances.     Campbell  t.  Coofe^  878. 

See  Apfxal,  7;  Banks,  6;  Contracts,  8;  Corporatioiib»  ti,  86;  IvaavB 
PxRSONS,  1;  Insuranox,  11,  17,  18;  Larobnt,  S;  LioiSLATvma;  Ln  Pih- 
DXNs,  3;  Marriage  and  Divorcx,  1,  3;  Murioipal  Oouporatioii^  lf| 
JfoTABm  PuBUOt  2;  Tbial»  6^  8. 

STATUTE  OF  FRAUDa 
Soe  Co]mucnE%  8. 

STATUTE  OF  LIMITATIONa 
See  Limitations  op  Aotiohi. 

STOCK. 
.000  Ooworatiors,  4-11;  20,  22;  Ensxa^  4-4» 

STOCKHOLDERa 
8m  Corporations,  12-19;  Mahdamui,  4|  §, 

• 

STREET  RAILWAYS 
4aa  MvHioiPAL  Corporations,  27-29;  RaiuioiA]i%  19-tl, 
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STREETS. 
0M  OnnoftABi,  S;  Lmislatitai,  S;  Hwiostal 

SUBKOGATIOK. 

L  RiSBTB  or  SvBRT.^Befora  m  wamtj  csa  oUim  tk«  rigkt  to  %• 

g»iad  to  the  ri^ti  of  th«  eredifeor  bo  mwt  pay  or  dwofaai^  ftfao  dakl 
IB  oioney,  or  in  property  taken  aa  money.    NHtklam  ▼• 
Lamd  etc  Cn.,  S42. 

%   PonOHAIIBm  OF  MOBTQAOBD  PBBIIIS»— PATXBIIT  WT  SflKBTf   OH  N< 

When  n  pnrohaaer  of  mortgaged  promiaea  haa  ezpraaily  naanmod  the 
payment  of  the  mortgage  debt  aa  part  of  the  conaideratton,  na  indomr 
who  haa  become  liable  on  the  mortgage  notea  ia  entitiod.  npon  pnymeat 
thereof,  to  anbrogation  to  the  righta  and  remediea  of  the  p^yeo  of  each 
Botea,  and  may  reoorer  of  anoh  pnrohaaer  the  amoonl  thoraof.  Saeh 
right  of  anbrogation  extenda  not  BMrely  to  the  mortgage  neeiiRty.  bnt 
alao  to  the  debt  and  remediea  to  enforoe  il  NMHam  t.  Amnaqr  Ootmtit 
Land  ete.  Cb.,  842. 
8.  SvBCTT  Iff  Claimamt's  Bowb.— 'When  fcooda  held  nnder  a  frandnlent  tnai 
for  a  debtor  are  leried  on  by  hia  oreditora  aa  his  property,  and  raleaaed 
from  exeontion  under  a  elaimaot'a  bond  given  by  tiie  frandnlaait  tmateer 
the  fact  that  the  latter  ia  held  liable  on  the  bond  doee  not  givo  him 
nor  bia  anrety  any  right  to  the  goods  by  way  of  anbrogation  for  indaai- 
nity  aa  againat  other  oreditora  of  the  frandnlent  debtor  who  hnro  inter- 
vaned  and  aoqoired  the  right  to  look  to  the  property  for  the  antiaffacitMm 
of  their  olaima.     RoikkkOd  ▼.  Kohn.  184. 

8nPSRyiS0R& 
Sea  Cbbtiobabi,  8;  OoNannmoHi^  8L 

SURETYSHIP. 

1.  OmoiAL  Bond,  r— An  ADXXNiffrRATOB's  Bond  purporting  to  ba  ti» 
joint  obligation  of  the  principal  and  the  auretiea,  and  the  tereral  obli- 
gation of  the  latter,  and  which  the  principal  doea  not  aign,  though  let- 
teraof  administration  are  iasued  to  him  thereon,  nnder  which  hareoaivea 
and  misappropriates  the  estate  of  the  deceden^  ia  abeolntely  Toid  againat 
the  sureties,  who,  therefore,  cannot  be  held  anawerabla  for  hia  default. 
Weir  T.  Mead,  46. 

&  Right  or  Subbtt  Upon  Patmbmt  of  Pabt  of  Dbbt. — Whan  there 
ia  an  agreement  to  pay  an  entire  debt  evidenced  by  notes  maturing  at 
different  timea,  a  surety  who  pays  one  of  the  notea  ia  entitled  to  main- 
tain an  action  againat  the  principal  debtor  for  the  inatallment  ao  paid, 
without  waiting  until  the  whole  indebtedneai  ia  paid.  NMetom  ▼• 
Ramsey  County  Land  etc.  Co.,  842. 

8.  ScRBTTSHip— Indbpbndbmt  Oomtbaot  ab  AFTBonNO.~Tha  liabiHty  of  a 
purchaser  of  mortgaged  premises,  who,  by  the  deed  conyeying  the 
property,  expressly  asaumea  the  payment  of  the  mortgage  debt,  ia  not 
qualified  or  limited  by  an  independent  agreement  between  him  and  his 
grantor,  by  which  the  latter  promiaea  to  pay  certain  inatallmenta  of  the 
mortgage  debt  aa  it  falls  due.  Such  agreement  ia  for  the  aole  benefit 
of  the  purchaser,  and  ia  in  the  nature  of  indemnity  to  him.  NeUietom 
▼.  Bamaey  County  Land  etc  Co.,  342. 

4.  Bond  not  Sionbd  bt  Priticipal.— A  Bond  op  iNDBMNrrr  purporting  to 
be  the  bond  of  the  plaintiff  in  the  action,  as  prinoipal,  and  two  othai 
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M  wanUm,  ttipaUting  that  the  ptrtlM  would  laye  the  conitable 
kMralMi  from  a  ohum  made  to  property  leried  opon  hj  him,  though 
Boi  aigiied  by  tnoh  prindpal,  ia  binding  upon  the  toretiea.  Though  the 
Huretiea  aign  on  the  eondition  and  nuderttanding  that  the  principal 
wottld  alio  sign,  and  never  intended  or  consented  that  the  bond  ehonld 
be  deliTered  without  hit  aignatare^  they  lost  no  enbetantial  righta  by 
hia  failure  to  sign  with  them,  and  if  they  did  not  make  known  to  the 
•Aear  aooepting  the  bond  the  condition  or  understanding  upon  whteh 
they  ligned  it  he  oannot  be  prejudioed  thereby.     W^odnmm  ▼•  OaOtkm, 

See  Affbai^  7;  EQvirr,  6^  SuBEOOinoib 

8UBV1ET& 
flee  PuBLio  LAiraa 

TAXBS. 

].  TMMmmAL  FKomtTT,  What  Sumner  to.— A  flir  ov  Amtbaot  Boob» 
containing  information  largely  in  the  form  of  abbreTiatteoa  and  eipktr, 
anderstood  by  fire  persona  only,  is  personal  property  having  a  Talue, 
and«therefore  subjeot  to  taxation.    BoM  ▼•  Phd^  921. 

%  Oohstitdtiohal  Law— Dvs  Pboow  ov  Law. —Taxes  are  aot»  as  a  gen- 
eral rule,  oolleoted  by  judicial  prooeedingSt  and  the  prooedure  resorted 
to  for  their  imposition  and  ooUeotion  may  properly  be  regarded  as  due 
process  of  law  if  it  oonforms  to  enatomary  usages.  Wuken  ▼.  Board  ^ 
8upenBmT9t  17. 

%•  OoHflnruTioNAL  Law— Dub  Paoont  ov  Law.— Iv  Mattibs  ov  Assiss^ 
MBHT  and  taxatioa  the  same  character  of  notice  is  not  required  as  in 
ordnary  aetiona  in  oourta  of  justios^  for  the  reason  that  in  such  sum- 
mary prooeediags  it  is  not  practicable  nor  usnaL  Wuhtn  t.  Board  of 
Bmgtrmaoro^  17. 

See  Ghaxitib8»  4;  Statutbs,  10,  It. 

TELEGRAPH  OOMPANIEa 

L  A  Tblbobaph  OoKroRATioB  HAS  Powbb  to  Makb  Rbasonablb  Rboix> 
LATI0H8  for  the  conduct  of  its  business,  and  its  customers  are  bound  by 
them  after  they  had  notioe  of  their  existence.  WtaUrn  CTnion  ToL  Co, 
T.  Nod,  847. 

%  Biosr  TO  Lncir  Liabilitt. — A  telegraph  company  ia  a  common  car* 
rier  of  intelligenoe  for  hire,  bound  to  promptly  and  correctly  transmit 
and  deUrer  all  messages  intrusted  to  it,  and  cannot,  by  eontraot,  limit  or 
exempt  itself  from  liability  for  its  own  negligenoa.  PaeyU  TtL  Co.  t. 
Underwood,  490. 

X  PmHTBD  OoHDTnoiis  05  Tblboraph  BiiAirx8— Evvbov  OV.— a  eondition 
printed  on  a  telegraph  blank,  providing  that  the  company  oannot  be 
held  liable  for  damages  unless  the  claim  ia  presented  in  writing  within 
iizty  days  is  unreaeonable  and  without  consideration  if  Tiewed  as  a 
contract  between  the  telegraph  oompany  and  the  sender  of  the  message, 
aad  Toid  as  an  attempt  on  the  part  of  Uio  company  to  limit  its  liability 
for  its  negligence  by  enacting  for  itself  a  statute  el  limitatioaa.  Pacific 
m  Co.  T.  Underwood,  490. 

4i  Vailubb  to  Dbutkb  Missaob  Out  ov  BusiNist  Hoobs.— A  telegraph 
corporation  haa  power  to  adopt  reasonable  regulationa  as  to  its  bust* 
hours^  and  ia  not  answerable  for  delay  in  the  deliTory  of  a 
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wned  by  ite  Mng  reoeired  out  of  tboM  htmn,  A  putw  teutng 
a  BMNig*  deliTer«d  at  an  qdosiuI  hoar  should  iiMiiiM  whothec  it 
win  ba  deUTored  at  that  time,  and,  in  tba  abaeoM  of  anoh  inqniry. 
tlM  taltgiaph  ooffporation  doM  not  beooma  anawerabla  for  tha  dala7 
bj  ita  failnra  to  Tolnntoer  tha  information  that  tha  offioa  to  whteh  tha 
metsago  it  addressed  is  not  opaa  for  bnsiness  nntil  later.  Wedem 
Unhm  TeL  Ob.  r.  Neek  847, 
i^  Btidkhob. — PaniTBD  MArram  oh  Tblbo&afh  blanka  ia  mm  parlaf  lh« 
messsf^e  sent^  and  the  written  part  of  the  telegram  is  admissiblo  in  avi* 
daaoe  without  putting  in  the  printed  matter  an  tha  Uaak.    Pmdfi§ 

TBLBPHONB  MB8SAG& 
Sta  Attachkbht,  ^ 

TDf  ANTS  IN  COMMON. 
Sae  GoTKVANOT. 

THREATH. 
•la  DamMi^  1;  HoMICI]>l^  41k 

TIMBER. 
Sta  CoirrBAOX^  X 

TOLL. 
ttaSsTorFSL,  L 

TRADBMARKa 

L  Twm  WoBM  "'BBono^AmiHi,'*  applied  is  a  madleiBtl  pffapartllsa« 
aanatitnta  a  valid  trademark,  though  bafors  thair  asa  aa  sneh  tha  Maaa 
wards  wara  amplajad  to  designate  a  ehemieal  oompoand  haTtng  aa 
identity  af  sabstaaoa  or  of  nature  with  tha  medioinal  preparatioiv  if 
the  words  as  aasd  at  a  trademark  do  not  daseriba  tha  article  or  iti 
iagradlents  and  had  aarer  been  used  in  mediosl  aoienoa  to  designate 
aay  other  medieina  or  OMdioal  preparation.  KeaAtgr.  BrookXyn  (%nd 
mi  If  orb,  023. 

H  WoKsa  MAT  Bi  PaoraorBD  ai  a  Tradimabx  thouok  thay  ■ogfMl 
■lara  ar  less  tha  quality  or  oharaoteristios  of  the  artiole^  if  they  wars  ■•# 
hs  aommoa  asa  when  first  applied  as  saoh  mark,  and  did  not  indicals 
tta  ahiaf  ingredianta  af  tha  article.    Aos&qr  ▼•  Brooklyn  Ciawlaaf 

TRAIN-DISPATCHER. 
B—  Railboam,  11,  18: 

TRESPASSER. 
See  Railroad^  14 

TRIALb 

1.  TbIAI*  BT  JvBT  OAITNOT  >■  OoirSTITOTIOHALLT  Dbkaitdid  ia 

with  a  proasaatioB  for  Tiolation  of  a  municipal  ordinanos^    8UiU  ▼• 
md$,  SML 

%  JvBT  Tbiai^  WAimt  or— If  the  parties,  being  pressnt  in  eosrt,  snbmil 
thatr  aaoae  to  the  court  upon  the  pleadings  aTidsnoe,  and  arguments  ef 
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oonoMly  and  thett  acta  an  entered  upon  ilia  Jonrnal,  they  tbarebj 
waire  a  trial  by  jnry,  though  the  etatnte  declares  that  trial  by  jnry 
may  be  waiTadt  L  By  the  oonsent  of  the  {>arty  appearing,  when  the 
other  party  faila  to  appear;  2.  By  written  content  filed  with  the  clerk; 
or  S.  By  oral  consent  in  open  court  entered  on  the  journal.  BonewiiM  t. 
BimewU^  671. 
SL  QvoTiBSfT  VBRDion. — Iv  JuROBfl  AoRH  to  mark  Tariona  anma,  add 
them  together,  and  diride  the  aggregate  sum  by  twelre,  and  that  the 
raanlt  so  ascertained  shall  be  thair  veriUct»  such  verdict  is  bad,  and  will 
be  set  aside.  On  tha  other  hand,  if,  without  any  previous  agreemenl^ 
the  amounta  suggested  by  each  jnror  are  added,  and  the  a^rgregata 
divided  by  twelve  and  the  result  accepted  by  jurora  as  their  verdict^ 
without  any  agreement  between  them  that  snch  shall  be  the  oaae,  sneh 
Tardiot  ia  not  objectionable,    Ocrdon  v.  Trtvarihanf  452. 

4i  DlTUuaiiATiov  ov  Chakoi,  What  u.-~A  juror  resorta  to  tha  deter- 
mination of  chance  whenever  he  raaorta  to  any  method  of  determina- 
tion, tha  atepa  and  reanlta  of  which  ara  beyond  hia  calculation,  and 
not  followed  nor  partloipatad  in  by  hia  understanding,  and,  therefore, 
whan  a  jnror  agreea  to  abide  by  a  quotient  verdict  he  resorta  to  tha 
determination  of  chance.    Oordon  v.  Trevarthan,  402. 

ff.  Tkb  AvriDAyiT  ov  a  Jobor  mat  bb  Reobitbd  to  attack  his  verdict 
nnder  the  statutes  of  Montana  if  snch  affidavit  shows  a  reaort  to  the 
determination  of  ahanea.     OortUm  t.  TrewMrihan,  462. 

t.  Thb  AmDAViT  OF  A  Jvbob  may  be  reoeived  to  show  that  the  verdtel 
randerad  waa  a  quotient  verdiot^  if  the  statute  authoriies  the  reoeption 
of  an  affidavit  of  a  juror  for  the  purpose  of  showing  that  a  verdict  waa 
a  determination  of  chance.     Oordon  v.  Trevarthan,  452. 

?•  TiRDior  AB  Rboobdbd  18  tha  verdict  of  the  jury,  and  the  form  prepared 
in  the  jnry-room,  though  handed  to  the  clerk,  is  no  part  of  the  record, 
and  haa  no  aignificance  whatever.     CommonweaUh  v.  Breyeuee,  729. 

8.  Pbaotiob.— A  FiMDiHO  that  plaintiflP  did  not  resciud  a  sale  is  a  finding  of 
fast  and  not  a  conclusion  of  law,  and  all  other  findings  of  fact  in  tha 
aaaa  become  nnueoessary  if  the  plaintiff's  right  of  recovery  ia  based 
vpon  hia  claim  that  he  had  reacinded  a  sale  of  the  property  which  ha 
Bonght  to  raoovar  in  tho  notion.    BoUenbaeh  v.  Sehnabelf  bl. 

8aa  AxTBAL. 
TRIAL  BY  JURY. 

Sao  IVBAMB  PBBSOHg,  1-3|  TbIAI«  1,  % 

TROVER. 

L  ComrsBBioii.^AvT  Dnmror  Aor  ov  DoMnfioir  wrongfully  azarted  over 
one'a  property,  in  denial  of  hia  rights  or  inconsistent  therewith,  ia  and 
may  be  treated  aa  a  conversion.  Oarfemkr  t.  Atn/aicem  ButttUng  Ml 
Atmup  845. 

%  OoBTBRaiON— OffBR  TO  RirvRii  GooDS.— When  an  actual  oonversion  of 
foods  haa  taken  place  the  owner  ia  generally  nnder  no  obligation  ia 
raoeive  them  back  npon  a  tender  by  the  wrongdoer  before  bringing 
hia  action,  nor  doea  anoh  offer  to  return  mitigate  the  damagea  whioh  tho 
owner  is  entitled  to  raoovar.  Oarpenier  t.  American  Bmiding  §le»  ifisn., 
84ft. 

1  OoMTBBBioN— OmB  vo  Rbturb  Ooods— Mitioatioit  ov  Damaobi.— 
When  a  conversion  lacks  the  element  of  willfulness,  and  haa  bean  oaaiP 
ABL  Be  Rbt..  Vol.  XL.  -M 
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mJtHM  Ib  fM4  fRliht  lh«  •ourt  in  ite  diaerdtioii  mmj  ard«r  » 
•(  Iht  fsodi  spoa  ttmelj  Application  by  th«  wrongdoer,  aeeom] 
fegr  tm  oftr  to  pnj  all  aotto  and  a  showing  that  no  real  injniy  willnHll 
In  Ihn  owner  whon  poaeotion  ia  rettored.  l^o  right  of  notion  m  Ml 
dafoatod  hj  tho  ocdor  of  tho  ooart^  bat  damagoa  am  Hmmbj  aitigilii 
T*  dnmriesm  BmUdmg  He,  Aum,^  34& 


TRUST  DKSDa 

800  COMTBAOn^  ft. 

TRU8T& 

TO  Oai  '*  !•  Tmumn**  Witbout  KAMnro  Cum  or  nn  TamL-^ 
WbUo  tho  fact  that  a  grantee  in  a  deed  ia  doMribed  no  '•tmtm' 
giTet  no  notioi  of  the  name  of  the  benefieiary  or  of  tho  oiingaolT  of  tht 
ItmI^  7«t  it  impoMi  the  dntj  of  inqairj  at  to  ita  ohaiaotar  and  Initio 
Mona  upon  a  party  who  takea  title  under  the  deed;  bst  nB  that  ii 
leqnirtd  of  him  i«  good  faith  and  reaaonablo  eara  in  following  np  the 
iminify  which  the  notice  giren  hia  snggeili.    MtremMt  Mmim  Bmk  r. 

••a  Bonds;  BnAm^  %  i;  iMaoLTurcr;  Jjaauaman  ov  Aaaam%  %  Ui 

ULTRA  VIRBa 
••a  OomroBAnoH^  2^  WL 

UNTTBD  STATES. 
Sot  JuBiiDionoN,  2;  Poauo  Lim.  # 

USAG& 

Sot  OOROM. 

▼AGRANT& 
Sot  MmnoEFAL  CoBvomATionk  18^  IC 

VARIAKCIL 
Sea  AppbaLi  % 

YARIETS'  SHOW& 
Sot  MmrnnrAL  Oobvokayi<»%  ld-17. 

yXKDOB  AND  PUROHASKR. 

■au  ov  Lahd— "Mori  ob  LBsa."--When  land  ia  told  m  oontitofug  m 

mumj  aerec,  **  more  or  less,"  and  the  quantity  fella  ehorl  or  orononB  • 

little  en  aotaal  snrrey  and  estimation,  no  compeneaticii  la  to  be  fthren  to 

•llhirparly  in  tboabaeaceof  proof  of  fraud.    JWndt  t.  CBiwPiffpr,  Ml 

VERDICT. 
SeaTuAL^I^fi 

▼BSSELB. 
Adioraltt;  S 
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▼B8TBD  BIGHT& 
■ti  IfivnoniL  OomroEATiov^  t,  6|  Itaium^  IE 

WAOBa 

WAIVSEL 
■ti  ImnuMi^  10^  11;  MoBTOAAHb  4  Tma^  % 

WATER  OOMPAHIia. 
8m  Oo]iTmAOf%  6L 

WATERS. 

BjHAOii  ME  OmrEVornro  bt  Loos.— On«  who  xmm  a  ttnui  for  ikm 
purpoM  of  floating  logs  it  not  aiiBwerable  to  a  riparian  proprietor  Imt 
tho  jamming  of  logs  together  ao  as  to  form  a  gorge,  retarding  tho  flov 
•(  water,  and  inbmerging  the  plaintifif  *•  landa,  nnlem  it  appears  thai 
the  defendant  wae  guilty  of  a  want  of  ordinary  care  and  pmdenea  ki 
the  oondnct  of  his  bniinest,  and  that  the  damage  to  plsintiif  was  svflsrsA 
beoanse  of  snob  lack  of  oare.  Eopkin$  t.  BtUU  eU.  OommmrckU  (h^ 
48a. 

WATER  WORKa 
8m  livvicnFAL  CoRPOBATioirs,  6|  Statuti^  14 

WATBILL& 
8m  BmMLABT,  8,  4 

WILL& 

1«  Oovrntvonoir. — In  oonitming  a  will  the  langoage  employad  !■  a  stagli 
senteoM  is  not  to  control  as  against  the  erident  pnrpoM  and  iBtoftl 
M  shown  by  the  whole  instrument^  bnt  effeot  must  be  given  to  wtuk 
intent     Watkhu  t.  Snadon,  203. 

t.  SuBSBQUKiiT  CoMTXTAMOs  AS  Rbyooatioh  ov— EuwnoK.  —  A  convoyaaM 
by  a  testator  to  his  daughter,  after  the  execution  of  his  will,  of  lasda 
devised  to  his  son  operates  m  a  revocation  of  the  devise  to  the  soa, 
and  the  daughter  is  not  compelled  to  eleot  between  the  oonveyanM 
to  her  by  deed  and  the  benefits  derived  by  her  under  the  wiD.  Sba 
takes  nnder  both.     HaUerBley  v.  BiBMU,  532. 

8L  CoxsTsuonoii — Equitabls  Gonybrsioh — Libb  Tbhabtb— Imookb.  Tho 
doctrine  of  equitable  conversion  is  not  applied  for  tho  purpoM  of 
giring  to  life  tenants  a  portion  of  the  proceeds  of  sales  of  nnprodnotiva 
real  estate,  m  income  from  the  time  of  the  testator's  death,  nnder  a 
will  giving  trustees  power  to  sell,  and  directing  them  to  M  invest  tho 
estate  as  to  produce  income  when  the  estate  is  large,  and  m  the  will 
directs  the  proceeds  of  sales  to  bo  reinvMted,  it  is  evident  that  tha 
tMtator  did  not  intend  income  to  be  paid  to  the  life  tenants  on  aocooal 
of  property  from  whieh  none  wss  realised.  In  such  oaM  money  ax- 
ponded  from  the  income  of  the  estate  for  taxM  or  improvemeats  apoa 
real  estate  which  is  nonproductive^  should  be  refunded  to  tho  lilo 
tenants  from  the  prooMds  of  the  sale  of  snch  real  sstalt»  Mli  T.  01% 
181. 
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4  Rbkahtdim— PootnoDV  !•  Brwbbh   Lds  TiRAirr  as» 
9BftlfAii.->Wb«ii  from  aX\  the  toroM  of  a  wiQ  it  a,ppoon  that 
in  BAking  »  gooonl  doriM  of  moooy.  itooki^  or  bonds  to  » 
lifo  with  roniftindor  ovor,  intondod  th»t  tho  Ufo  tooABt  abonld 
oonioQ  of  the  thing  deriied  ofloot  aut  bo  givon  to  meh  pnipooo 
Intont.     WaMu  r,  Smadom,  20L 

8oo  Dsnn;  Brath^  2,  8;  Szbootois  ahd  AmonsimATOMs 


WITNESSES. 

1.  KriDnroB^PBOOV  or  Good  CHABAorBi.— A  witnoao  lany  ban  Ui 

odgo  of  tho  poiioo  whooo  eharnotor  is  in  qnootion  vpon  dio  &at  Ihit 
tho  witnoM  hoo  noror  heard  nay  thing  ngninat  tho  ohnrmctor  of 
penoo.     8iai«  ▼.  Brandenlmrg^  862. 

t»  Ooitf  iTiiiCT— UNDMaTANDmo. — ^Tho  more  foot  that  a  wil 

erom  > aiamination,  that  she  dooo  n<»t  know  tho  oonaeqnonooi^ 
■be  oonld  be  pnniehed,  if  she  testifies  falsely  does  not  render  hor 
potent  on  the  gromnd  that  shs  does  not  mnderstand  the  nature  of  a 
especially  when  she  ezhibiti  as  mnnh  intelligence  on  the 
as  ordinary  persons  of  her  class.     8iaie  t.  Lamffford,  2TJ, 

&  iMPEAOBiourT  or  IT  Paktt  Caluho.-- a  party  calling  a  wttnoss  wlw  is 
snrprisod  by  his  adverse  testimony  may,  after  proper  preliminary  proof 
and  in  tho  discretion  of  tho  oonrti  be  permitted  to  show  tliat  ho  has 
made  preTioos  statements  oontnury  to  his  testimony.  Mover  t.  f^fycn^ 
849. 

4.  iMPKAOHMIirr  BT  Ck>LLATSBAL  MAmS  TbVDIKO  TO  DlORADB.^A  Wit- 
ness can  be  impeached  by  requiring  him  on  orosi-examinatioQ  to  testify 
and  disclose  collateral  matters  as  to  his  personal  history  tending  to  dio* 
grace  bat  not  to  incriminate  him.     Carroll  t.  State^  786. 

I.  Impbachmbmt  or  bt  Oollatrkal  Mattbr  Tending  to  DiomABB. — ^A 
witness  may,  on  cross-examination,  be  asked  any  qnestion  which  tends 
to  test  his  aconraoy,  reracity,  or  credibility,  or  to  shake  his  credit  1^ 
injuring  bis  character.  He  may  be  compelled  to  answer  each  qaestios^ 
howcTor  irrelevant  to  the  facts  in  issae,  and  howererdiigraoefal  to  him* 
self,  except  when  the  answer  might  expoee  him  to  a  criminal  charge. 
OarroU  t.  Siaie,  786. 

C  Impbachmsnt  bt  Collatbral  Mattbb  Tbkdino  to  Dbgradb.— If  it  oaa 
bo  made  to  appear  on  croes-examination  that  the  witness  has  had  a  pre- 
rious  criminal  experience,  or  has  spent  part  of  hii  life  in  jail,  or  has 
been  eonvioted,  or  has  suffered  some  infamous  punishment,  or  has  been 
in  jail  on  a  criminal  charge,  such  matters  tend  to  shake  or  impair  his 
crsditi  and  the  jury  should  have  such  information.     Carroll  t.  Slale^  786. 

7.  Impbaohmbnt  bt  Mattsbs  Tbmdimo  to  Diobadb— Limitations  on 
Examination.— When  a  witness  is  cross-examined  as  to  collateral  mat- 
ters tending  to  degrade  him  the  court  should  limit  the  examination  te 
transactions  comparatively  recent,  bearing  directly  upon  the  present 
character  of  the  witness,  and  essential  to  a  true  estimation  of  his  testi- 
mony by  the  jury.     Carroll  y,  State^  786. 

IL  Impbachmsnt  bt  Mattbb  Tbnpinq  to  Deobadb-— Limff  of  Examika* 
noN. — When  a  witnesa  is  asked  on  croes-examination  a  question  tend* 
lag  to  disgrace  him,  and  answers  the  qaestion,  the  cross-examining 
party  is,  in  general,  bound  by  the  answer,  if  collateral  to  the  issoe  and 
only  going  to  the  credit  of  the  witnees,  and  contradictory  evidence  is  nd 
admissible  to  impeach  him  as  to  such  matter.    Carroll  v.  SiaU^  786. 
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^  iMPIAOHXIlfT  BT  IfAmB  TuTDiira  to  DaSBAlNL-^  WlU.^  »iV» 
croM-MMintiiAtioii,  b«  intemgatod  m  t»  hit  hftHag  bMa  impriMiMd  ht 
ft  penitentiftrj  or  Jallt  irh«ih«r  alttr  MBTieltiMi  «r  wh&a  1m  h  udiff 
booda  to  answw  »  pMlimioftrj  ohaigt,    (XmtWI  t.  Skdt,  78i» 
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